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PREFACE 


TO   THE   THIRD   EDITION. 


In  this  edition  the  precedents  have  been  thoroughly 
revised,  the  notes  in  a  gn\SLt  measure  re-written^  and  a 
large  amount  of  new  matter^  both  in  the  shape  of  forms 
and  notes,  incorporated ;  room  for  which,  without  unduly 
swelling  the  work,  has  been  found  by  the  excision  of 
matter  which  has  become  obsolete  or  lost  its  importance, 
and  the  extended  use  of  abbreviations.  A  few  prece- 
dents belonging  to  "  Company "  conveyancing  are 
omitted,  that  being  a  special  branch  of  the  subject 
which  could  not  be  adequately  dealt  with  in  a  work  of 
this  compass,  and  which  has  been  well  treated  in  other 
works.  " Memorials''  also  have  been  thought  not  of 
sufficient  utility  to  be  retained. 

Considerable  pains  have  been  taken  to  increase  the 
utUity  and  handiness  of  the  book  by  minimising  the 
use  of  variations  between  brackets  in  the  text,  and 
also  by  printing  at  fuU  length,  as  far  as  ^ace  permitted, 
some  of  the  complete  precedents  of  Purchase  and  Mort- 
gage deeds  of  every-day  use.  It  is  hoped  that  these 
simplifications  will  be  appreciated.  A  great  increase 
will  be  found  in  the  number  of  cases  referred  to,  a  table 
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of  which,  as  well  as  of  statutes,  has  been  added  to  each 
volume. 

The  author  regrets  that  his  co-author,  Mr.  Elphinstone, 
has  been  unable  to  take  part  in  this  edition  beyond 
reading  the  printed  sheets  and  ojffering  criticisms  and 
suggestions,  for  which  he  has  to  express  his  obligation. 
He  is  also  indebted  to  Mr.  John  Mortimer  Davis  of 
Lincoln's  Inn,  for  his  assistance  in  the  work  of  correcting 
the  press  and  preparing  the  iudices,  which  are  mainly 
his  work,  and  will  be  found  much  fuller  than  in  the 
previous  editions.  Acknowledgments  are  also  due  to 
many  members  of  the  profession  for  useful  suggestions 
and  forms. 

The  long  delay  in  the  appearance  of  this  edition  is 
accounted  for  by  the  labour  of  re-editing  a  book  into 
which  so  great  a  mass  of  matter  is  compressed,  a  task 
which,  added  to  the  demands  of  daily  practice,  has 
proved  more  arduous,  spite  of  the  able  assistance  of  the 
sub- editors,  than  the  author  anticipated. 

There  seems  little  present  prospect  of  any  legislation 
which  would  in  the  near  future  displace  the  existing 
system  of  conveyancing  connected  with  the  transfer  of 
land.  The  best  part  of  the  recent  Government  Bill  on 
this  subject  was  that  proposing  to  establish  a  real  repre- 
sentative, which  would  be  a  most  valuable  improvement 
in  the  law»  As  to  the  question  of  registration  of  titles, 
the  compulsory  clause  in  that  measure  being  both  un- 
warrantable in  principle,  and  on  technical  grounds  im- 
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practicable,. has,  it  is  to  be  hoped,  received  its  quietus. 
It  may  be  asserted  as  indubitably  true  (albeit  not  with- 
out fear  of  contradiction) : — 

1.  That  perfect  simplicity  must  be  the  backbone  of 
any  system  of  registration  which  is  to  be  successfully 
worked  by  a  Government  office.     2.  That  the  present 
system,  even  as  proposed  to  be  amended  by  the  apparently 
defunct  Government  Bill,  falls  a  long  way  short  of  a 
perfect  working  machine.     3.  That  until  some  approxi- 
mation is  made  to  that  ideal  there  can  be  no  justification 
for  compelling  registration,  especially  at  the  expense  of 
the  landowners.     4.  That  at  the  outset  nothing  more  is 
required  than  to  register  the  reputed  or  possessory  owner- 
ship, tRe  parcels  being  carefully  defined.     5.  That  the 
getting  of  the  land  on  to  the  register,  instead  of  being 
the  difficult  matter  that  is  generally  supposed,  might  be 
achieved  without   real   difficulty  (in   conjunction  with 
the  abolition  of  copyholds)  by  the  wholesale  process  of 
registering  the  reputed  ownership  of  the  freehold  of  the 
whole  counlay,  parish  by  parish,  without  consulting  the 
owners,  but  with  of  course  the  same  result  as  if  such 
possessory  titles  were  registered  at  their  instance.     6. 
That  this  would  be  a  truly  statesmanlike  measure,  having 
advantages  (which  cannot  be  claimed  for  the  Government 
plan)  in  point  of  simplicity,  expedition,  notoriety,  and 
completeness,    and    conducing    to    the    settlement    of 
boundaries ;    and,   considering    its   magnitude,    a  very 
cheap  operation.     7.  That  limited  owners  might,  with 
certain  safeguards,  be  put  on  the  register  by  a  simple 
and  easily  worked  machinery  ;  and  8.  That  the  proposal 
which  has  found  favour  in  some  quarters,  and  was  part 
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of  the  late  bill,  that  the  registered  owner  should  be  liable 
in  case  of  fraud  or  mistake  to  be  dispossessed  with  com- 
pensation out  of  the  insurance  fund  (instead  of  such 
compensation  being  awarded  to  the  other  party),  is 
inconsistent  with  the  fundamental  object  of  conferring 
absolute  titles,  and  is  not  likely  to  be  relished  by 
purchasers. 

Whatever  the  possibilities  of  the  case  may  be,  the 
difficulties  in  the  way  of  accomplishing  any  eifective 
legislation  are  certainly  very  great.  Some  progress  has 
lately  been  made,  but  it  will  not  be  hastened  by  the 
exploded  and  mistaken  notions  which  are  advanced  by 
enthusiasts  outside  the  profession  and  by  some  persons 
within  it. 
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TO  VOLUME  I. 


F^e     1    Note  (a),  line  7.    AfUr  "  Stamp  Datiet,**  refer  to  63  4  ftS  Vict, 
c.  42,  8. 16. 

n  1  Note  to  claofle  7.  "As  to  the  power  of  the  Court  on  the  beak* 
raptcy  of  the  contractor  to  order  a  certificate  to  be  giren,  tee 
Ex  paHe  Oray,  58  L.  J.  Q.  B.  5." 

n  47  End  of  note  (e)  add  a  reference  to  Berridge  t.  Bcrridge,  44  Ch.  D. 
168. 

„  62  Note.  After  T%mai  t.  SylveHer,  refer  to  Swift  t.  Xaiy,  24  L.  B. 
(Ir.)  107|  and  Be  Blaehbum,  J^e.,  8oey.,  42  Ch.  D.  343. 

»      78    Note.    As  to  perpetuities,  see  FroH  t.  Froet,  43  Ch.  D.  256  ;  Wkithy 

T.  MUohell,  42  Ch.  D.  494  ;  44  Ch.  D.  85. 
M    104    Note  (^).     Charles  v.  Burke,  now  reported,  60  L.  T.  380. 

„  108  Note  (a),  line  4.  As  to  the  right  of  the  father  to  determine  the 
religion  in  which  his  chiktren  shall  be  brooght  ap  after  his  death, 
see  Be  Scanlan,  40  Ch.  D.  200. 

„  112  Under  heading  ''  lunatic."  The  provisions  of  the  Trustee  Acts  as  to 
lunatics  are  now  superseded  bj  the  Lunacy  Act,  1890,  63  Vict, 
a  5,  8S.  133—143. 

»  114  Line  2 ;  add  12^  Skeafs  SettlemerU,  42  Ch.  D.  622,  where  it  was  held 
that  the  power  being  fiduciary,  the  donee  cannot  appoint  himself. 

N  Jh.  Under  heading  "  Donee,  fcc,  of  unsound  mind,**  see  now  the 
Lunacy  Act,  1890,  53  Vict  c.  6,  ss.  120, 128, 129. 

n  117  Addition  to  preliminaiy  note.  As  to  the  duties  of  new  trustees  to 
ascertain  the  state  of  the  trust  property  and  look  into  documents, 
see  HMeiDi  y.  Lloyd,  39  Ch.  D.  686 

»    147    Note.    See  Add.  to  p.  112. 

.,  155  Note  (a).  No  action  can  be  brought  sgainst  an  in&nt  on  the 
covenant  to  serve,  nor  can  negative  daases  restricting  the  infant 
be  enforced  by  injunction,  De  Franeeieo  v.  Bamum,  43  Ch.  D. 

165. 

n  163  Note  (&).  The  enactments  referred  to  in  this  note  are  now  super- 
seded by  the  Arbitration  Act,  1889,  62  k  53  Vict,  c  49,  which 
enacts  that  every  submission  (unless  a  contrary  intention  is 
expressed  therein),  shall  be  irrevocaUe  except  by  leave  of  the 
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Court,  and  shall  haye  the  same  e£fect  as  if  made  an  order  of  Conrt 
(s.  1),  and  shall  be  deemed  to  inclade  the  nsnal  subsidiary  pro- 
yisions  ;  and  certain  other  proyisions  as  to  references  by  consent 
out  of  Court,  including  power  to  refer  the  matter  to  an  official 
referee  (s.  3).  After  "  Lyon  v.  Johmon^  iO  Ch.  D.  579,"  add^ 
"  The  Arbitration  Act,  1889,  s.  4,"  and  Re  CarlUle,  44  Ch.  D.  200. 
At  end  of  note  add  Re  Hammond,  34  Sol.  J.  437. 

Page  163    Note  (c),    Ibr  the  words  in  brackets  rrad,  "  See  the  Arbitration 
Act,  1889." 

„  164  Note  (c).  Jf'or  "  C.  L.  P.  Act,  1854,  s.  16,"  read  "  Arbitration  Act, 
1889,  s.  9." 

„  166  Form  u.,  line  4,  omit  "  or  an  umpire  "  to  "  ezs,  ads,  and  assigns," 
see  the  Arbitration  Act,  1889,  s.  2,  Sched.  I.  (b)  and  (h) :  and  in 
the  marginal  heading  for  "  Common  Law  Procedure  Act,  1854," 
suhttitute  "  Arbitration  Act,  1889. " 

„  Ih,  Note.  The  questions  and  cases  referred  to  in  this  note  are  now  for 
the  most  part  rendered  obsolete  by  the  Arbitration  Act,  1889,  s.  1, 
see  above.  Add.  to  p.  163. 

„  167  Form  il.,  line  4  from  top,  for  "  Common  Law  Procedure  Act,  1854," 
read  "  Arbitration  Act,  1889 ;  "  and  oviit  the  proyisions  as  to  costs 
and  for  making  the  submission  and  award  a  rule  of  Court  (see  the 
Arbitration  Act,  1889,  ss.  1, 12  ;  and  s.  2,  Sched.  I.  (i.)  ). 

Ih.  Form  iii. ;  omit  the  proyisions  for  the  eyent  of  either  party  failing 
to  appoint,  and  note  (c)  (see  the  Arbitration  Act,  1889,  s.  5). 

Ih,  Note  (rf).  For  "  C.  L.  P.  Act,  1854,  s.  12,"  read  "  Arbitration  Act, 
1889,  s.  11 ;"  and  for  "Judicature  Act,  1884,  s.  11,"  read  "  Arbi- 
tration  Act,  1889,  s.  3." 

168  Line  1,  omit  all  words  after  "  throughout,"  and  add  a  reference  to 
the  Arbitration  Act,  1889. 

Ih.  Addition  to  note  (a).  "  The  references  to  an  umpire  may,  if  thought 
fit,  be  omitted,  in  reliance  on  the  Arbitration  Act,  1889,  Sched.  1." 

169  Instead  of  the  words  in  italics  at  end  of  Prec.  I.,  read  **  Add^  if 
necessary,  any  of  the  other  provons  at  pp.  163 — 165  ; "  and  add  a 
note  referring  to  the  Arbitration  Act,  1889. 

lb.  Precedent  II.    Refer  to  Add.  to  note  (a),  p.  168. 

170  Precedent  III.  Omit  words  in  italics,  and  add  a  note  referring  to 
the  Arbitration  Act,  1889. 

171  Precedent  lY.  Clause  2  may  be  omitted.  See  the  Arbitration  Act, 
1889,  s.  1. 

lb.    Precedent  Y.    Refer  to  Add.  to  note  (a),  p.  168. 

172  Precedent  Y.  Omit  provisions  as  to  costs.  See  the  Arbitration  Act, 
1889,  Sched.  I. 

173  The  provision  as  to  an  umpire  in  Prec.  YT.  can  be  omitted.  Sec 
Add.  to  note  (a),  p.  168. 
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Page  173    Ciaiuel.    Jbr  <"€.  L.  P.  Act,  1854,"  r«a4  *'ArbitmtJon  Act,  1899.*" 

n    175    Note  to  clause  TiiL    ''Seethe  Arbitration  Act,  1889,  m.  7, 19.** 

„    176    Note  to  clause  ziv.    "  See  the  Arbitration  Act,  1889,  Sched.  I.  (i.)' 
Note  to  clause  xv.    *'  See  the  Arbitration  Act,  1889,  a.  6.** 

Ih.  Note  (O-  After  **p.  166,  note,"  insert  "and  the  ArbitFation  Act, 
1889,  a.  1.  A  fnbmission  cannot  now  be  reToked  nnleas  expreaalj 
declared  to  be  reyocable.'* 

„    192    Note  (a).    il<fi  *«  and  the  Arbitration  Act,  1889,  Sched.  L  (b)."* 

„    183    Note  to  Free.  XIIL    "  See  the  Arbitration  Act,  1889,  a.  5.*' 

Note  to  Free  XIV.    <'  See  the  Arbitration  Act,  1889,  Scfaed.  I  (d).** 

„    184    Form  XT.,  heading,    i^or ''Arbitration,'' r«a^"  Arbitrator." 

„    Jb.    AdditiantonoteCa),    "  See  the  Arbitration  Act,  1889,  iL  9." 

„  224  Form  u. ;  note.  As  to  the  piesomption  that  joint  obligees  are  in 
equity  tenants  in  common  of  the  debt,  see  Steeds  y.  Steeds^  22 
a  B.  D.  537. 

„  241.  Note.  Line  4  from  end.  Jfter  Palmer  y.  JialUt,  add  "as  to  the 
effect  upon  snch  a  coyenant  (bj  an  employ^)  of  a  sale  of  the 
bnainesB,  see  8h4nceU  y.  Winkvp,  60  L.  T.  389.  As  to  what  is  a 
breach  of  a  coyenant  against  canying  on  a  particular  trade,  see 
atmaHy.  JHploek, 48  Ch.  D.  843  ;  Watts  y.  Smith,  W.  N.  (1890)  70.** 

„  247  Line  13.  After  "  freehold "  add,  as  to  an  agreement  to  grant  an 
easement  for  a  term  of  years ;  see  Janes  y.  Watt,  62  L.  T.  58. 

n  248  Note  as  to  expenses.  Be  Willett  and  A  rgenti,  now  reported,  60  Ix  T. 
735. 

n  252  Note(d),J2&  Jfftwr  is  reported  40  Oh.  D.  572,  and  see  JEr(»riu»y2;#M2 
Board  y.  Monarchy  4-/.,  Society,  23  Q.  B.  D.  149  ;  on  appeal,  S8 
W.  B.  85  ;  and  at  end  of  note,  add,  "as  to  right  of  porchaaer  to 
rents  without  apportionment,  see  Re  Dawson,  21  L.  R.  (Ir.)  441.** 

„  264  Note  (5),  line  6,  add  Be  Davis,  40  Ch.  D.  601 ;  Be  EbswoHh,  42  Gh. 
D.23. 

„  f&%  Be  163ri  Starr  Bowhett,  J^e.,  now  reported,  42  Ch.  D.  875  ;  and  add 
Wooleott  y.  Peggie,  15  App.  Gas.  6. 

„  960  Note,  line  7.  Omit "  and  as  the  condition  '*  to  *'  ( JZtf  Tsrry,  32  Ch.  D. 
14)  ; "  and  add  at  end  of  note,  "  as  to  what  misdescriptions  are 
ooyered  by  this  condition,  see  Be  Ihrry,  32  Ch.  D.  14  ;  Be  laweett, 
42  Ch.  D.  150  ;  Be  AspinaUs,  60  L.  T.  595.  As  to  the  measore  of 
compensation,  see  BeClufferiel,  40  Ch.  D.  45.  As  to  the  position  of  a 
mortgagee  yendor  who  allows  compensation  for  an  error  of  descrip- 
tion, see  Tondin  y.  Luce,  41  Ch.  D.  573,  reyd.  43  Ch.  D.  191.**  Add 
at  end  of  note  (a),  "  See  Clayton  y.  Leech,  41  Ch.  D.  103." 

„  261  Note  (a),  Soper  y.  Arnold,  now  reported,  14  App.  Cas.  429.  After 
JarreU  y.  Hunter,  add  "  Butcher  y.  Nash,  61  L.  T.  72.'*  At  end 
of  note,  add,  "  That  a  yendor  who  is  unable  to  make  a  title  cannot 
compel  the  purchaser  to  take  a  title  other  than  that  which  he  con- 
tracted for,  see  Be  Bryant,  62  L.  T.  53,  affd.  38  W.  R.  469  ;  and 
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see  Be  Thompton,  W.  N.  1890, 92.    As  to  the  stamp  oa  oontracts 
for  sale,  see  Add.  to  p.  339." 

Page  294    Note,  see  Add.  to  p.  254,  note  (ft). 
„    298    Note.    jPor  48  &  49  Vict.,  r«iJ  49  &  60  Vict. 

M  302  Note.  Add  at  foot,  ^'  As  to  a  coveoant  in  a  lease  of  a  public  house 
not  to  bay  beer  except  of  the  lessors  being  binding  upon  an  assignee, 
see  degg  t.  Handf^  38  W.  R.  433.  As  to  a  covenant  being  merelj 
personal  and  therefore  not  binding  on  a  subsequent  purchaser,  see 
Re  Fatpcettj  42  Ch.  D.  160." 

304  Note.  After  King  .v.  Dickeson,  add,  As  to  the  vendor  of  an  estate 
being  bound  by  a  deed  of  mutual  covenants  entered  into  by  several 
purchssers,  see  Mackenzie  v.  Childers,  43  Ch.  D.  265. 

319    End  of  note  add  a  reference  to  Re  Bumaby,  42  Ch.  D.  621. 

824    End  of  Form  v.,  add  note  referring  to  Rs  Ebeworth,  42  Ch.  D.  23. 

„  839  End  of  first  paragraph  of  note  (a)  add^ ''  as  to  the  stamp  on  oontimots 
for  sale,  see  now  the  Revenue  Act,  1889,  52  k  53  Vict.  c.  42,  s.  15, 
imposing  the  ad  valorem  duty  in  certain  cases  on  the  contract ; 
except  that  the  contract  may  be  stamped  with  lOf.  (if  under  seal), 
or  6^.  (if  under  hand),>for  the  purpose  of  enforcing  it  or  recovering 
damages  for  its  breach  (subs.  4)  ;  or  where  the  conveyance  is  pre- 
sented for  stamping  within  6  months  from  the  contract  (subs.  6)." 

„  850  Note  (ft).  Midland  Ry,  Co,  v.  Robinson,  reported  on  appeal  in  16 
App.  Cas.  19. 

357  As  to  the  custody  of  deeds,  &c.,  on  the  assignment  of  a  solicitor's 
business,  see  Jamee  v.  James,  58  L.  J.  Q.  B.  300. 

358  The  note  requires  correction  with  reference  to  the  Revenue  Act, 
1889,  52  &  53  Vict.  c.  42,  s.  15,  which  imposes  ad  valorem  duty  on 
a  contract  for  sale  of  a  good  will,  subject  to  subs.  4  &  5  ;  see  Add. 
to  p.  339. 

370  Addition  to  note  (ft).  As  to  estoppel  by  recital,  see  Clarke  v.  liall^ 
24  L.  R.  (Jr.)  316. 

384  Note,  add,  *'  or  if  since  the  establishment  of  the  Board  of  Agriculture, 
say  The  Board  of  Agriculture  ;  see  52  &  53  Vict.  c.  30,  ss.  1,  2."* 

405  Addition  to  note  (/).  As  to  the  use  of  the  Ordnance  Map  as  evi- 
dence of  boundaries,  see  Caton  v.  Hamilton,  63  J.  P.  504. 

421    Note,  line  2,  for  "  costs,"  retid  "  covenants." 

450  &  451  Forms  I Y.  and  Y.  These  covenants  should  extend  to  "  estate 
duty"  imposed  by  the  Customs,  &c.,  Act,  1889,  52  Vict.  c.  7,  a.  6, 
where  there  is  a  possibility  of  such  duty  becoming  chargeable. 

457  Note  (d),  line  2,  for  «  subs.,*  read  "ss." 

458  Note  (c),  Une  i,for  "subs.,"  read  "  ss." 

495  Under  heading  "  Tenant  for  life  lunatic,"  add,  "  But  as  to  leasing 
powers,  see  the  Lunacy  Act,  1890, 53  Vict  c.  5,  s.  116,  and  s.  120  (A), 
and  as  to  tenants  in  tail,  see  s.  122  (1)."  S.  120  (e)  does  not  seem 
to  apply. 


\t 
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ADDENDA   KT   CORRIQBNDA.  IzXT 

Psgc  497  Add  to  note  (a).  On  a  oonTeyance  under  the  oidinaiy  ezprett  power 
in  a  settlement  effected  bj  revocation  and  appointment  of  thenae, 
or  under  the  Settled  Estates  Act,  1877,  s.  22,  which  has  a  nmUar 
operation,  the  liability  to  the  snccession  dntj  (or  the  estate  dntj 
nnder  52  Vict,  c  7,  &  6)  payable  nnder  the  settlement  is  shifted 
from  the  land  to  the  purchase  mon^  and  the  inTCstmenta  thereof 
{Re  Warner,  17  Gh.D.  711)  ;  and  the  effect  of  a  conyeyanoe  under 
the  Settled  Land  Act,  as  by  s.  20  it  passes  the  land  discharged  from 
the  limitations  of  the  settlement,  is  the  same,  and  is  so  treated  in 
practice  ;  but  where  the  liability  to  the  duty  arose  under  an  in* 
stnunent  prior  to  and  overriding  the  settlement,  the  case  is  different, 
and  the  decision  in  Dugdale  v.  Meadows  is  clearly  unsustainable. 
See  2  Dav.  Prec.,  pt.  1,  p.  313. 

r  olB  Kotc,  line  6  from  bottom,  dMfif,  As  to  the  necessity  of  acknowledgment 
being  made  at  the  time  of  execution,  see  Druitt  v.  mUem^  23  L. 
B,  (Ir.)  436. 

n  hU  Note.  After  "  In  re  Gardiner;'  add  "  In  re  ArmHrang,  21  Q.  B.  D. 
264. '    Leahe  v.  Drijgield,  now  reported  24  Q.  B.  D.  98. 

»   &39   Note.    SeeAdd.  top.  497.   JZ^  Wam^r,  reported  17  Gh.  D.  711. 
n  560   In  connection  with  Prec.  XLYIIl.,  see  and  consider  JivAatofiv.  117/^, 
44  Cb.  D.  146. 

r«  S61   Note  (a),  substitute  a  reference  to  note  (e),  p.  560. 

•^  601fc602  Notes.    The  Lunacy  Acts  referred  to  are  now  superseded  by  the 

Lunacy  Act,  1890,  53  Vict.  c.  5,  ss.  116  et  teq, 
^  603  Note(<?).    See  Add.  to  p.  601,  note, 
n  604   Note  (a).    See  Add.  to  p.  601,  note. 

r.  610  Note  to  Prec.  LXIX.    As  to  the  importance  of  defining  the  way,  see 
Deacon  v.  8,  K  By,  Co.,  61  L,  T.  377. 

-  669  Note,  Phillips  v.  Giyley,  now  reported  43  Ch.  D.  222. 

n  677  Note.  As  to  exchanges  of  lunatics*  estates,  see  53  Vict.  c.  5,  s. 
120  (ft). 

»  707  Note,  addition  at  foot,  JRe  jLUtle,  40  Ch.  D.  418. 

»  715  Note,  line  10  from  top  of  note.  After  **  belonging  to  him,'*  add 
"  which,  however,  should  be  expressly  stated  in  such  a  case,  as  well 
as  in  the  case  of  covenants  for  the  benefit  of  such  assigns,  Lord 
Dynevor  v.  Tennant,  13  App.  Gas.  279." 

^  724   ^^<jA^rw  y.  ^^^<?r,  reported  60  L.  T.  416. 

M  726  Addition  to  note,  As  to  "  good  and  tenantable  repair,"  see  Pro^dfoot 
T.  Harty  69  L.  J.  (Q.  B.)  129. 

'J  734  Form  ZZXIY.  After  the  words  "  beer,  wine,  or  spirits,**  add  to  a 
note  referring  to  BueUe  v.  Fredericks,  "  34  Sol.  J.  362.'* 

«  741    Note  {q).    Add  Bobinson  v.  Kilvert,  41  Gh.  D.  88. 

»  743  Note.  After  Swain  y,  Ayres,  add  "Strong  y.  Strin^fer,  61  Jj,T.  i70. 
As  to  when  relief  will  be  given, see  Fleetwood  v.  Hull,  23  Q.  B.  D. 
36.** 
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IxZVi  ADDENDA  ET  COBRIGENDA. 

Page  749    Addition  to  note  (n).    For  a  case  as  to  the  scope  of  an  arbitration 
clause  in  a  lease,  see  Tumoek  y.  Sartorit,  43  Cb.  D.  160. 

„  768  Note,  nnder  the  heading  "Lunatics,*'  The  statutes  cited  are  now 
superseded  by  the  Lunacy  Act,  1890,  63  Vict,  c  6,  ss.  116  ^^  teq., 
and  especially  ss.  120, 121,  and  122. 

„  763  Kote  (a),  8  lines  from  end,  as  to  disclaimer  in  bankruptcy,  add^  Itr 
Gee,  24  Q.  B.  D.  66. 

„  lb,  Note  (h).  As  to  implying  a  coTenant  tox  quiet  enjoyment  in  a 
tenancy  from  year  to  year,  see  ikhwartz  ▼.  Loeket,  38  W.  R.  142. 

„    769    Note.    Add  Oron  t.  Morgan,  37  W.  B.  648. 

„    761    Line  6  from  bottom,  add  "  Ex  parte  Morgan,  22  Q.  B.  D.  592." 

„  766  Note  to  clause  3  of  Prec.  YIL,  "  The  licence  to  enter  is  not  assignable 
by  the  lessor.  Ex  parte  Bawling;  22  Q.  B.  D.  193." 

„    792    Note.    After  Edwick  t.  Hawkes,  add  Clegg  t.  Hand9, 38  W.  B.  433. 

„  810  Note  (a).  Add  a  reference  to  Ea/rl  Jeney  t.  Neath  Union,  22  Q.  B. 
D.  666. 

„    823    Note,  line  9,  after  Sohofield  t.  HineJu,  add  Be  Paul,  84  Q.  B.  D.  247. 

„  906  Note  ic),  line  3.  This  (as  is  conceired)  is  not  affected  (as  to  1  unatics) 
by  63  Vict  c.  6,  s.  120  (0- 

„    916    Line  13, /or  zzxin.  read  zxiii. 


AGREEMENTS  («)• 
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AGREEMENT  with  a  Builder  or  Contractor  for 
buUding  a  House  or  executing  other  Works.  With 
variations. 

AGREEMT    [pr^  articles,  or,    memdimiy  of   agreemt] 

made  the  day  of between  A.  of,  &c.  (hinafter 

called  the  contractor)  of  the  one  pt,  and  B.  of,  kc.  (hinafter 
called  the  owner)  of  the  other  pt  [Whbt  IT  IS  AGRD  as 
foDows]:  (b) 


(a)  For  agieemento  for  sale  and  enlranchisement,  see  Contracts  fob 
Sale;  for  agreements  for  Arbitration,  Exchange,  Lease,  Mortgage,  Par- 
tition, Partnership,  and  Separation,  see  those  respective  headings ;  for 
agreements  as  to  patents,  see  Patehts  ;  see  also  Miscellaneoits  Pbe- 
CSDSHT&  As  to  the  Stamps  on  Agreements,  see  the  "  Stamp  Act,  1870," 
a.  36,  and  the  Schedule,  heads,  AoRESKENTfl,  Gehtbral  Exemptions  pbom 
ALL  Stamp  Burnss ;  and  as  to  Agreements  mider  Seal,  the  heads  Bond 

and  GOYENAKT. 

(jti)  The  following  are  yarioas  4orms  for  commencing  the  operative  part  Forms  of 
of  an  agreement,  tiiongh  in  ordinary  cases  it  is  not  necessary  to  insert  any  commence- 
fonnal  commenoement  where  there  are  no  recitals  : —  ™^^  ^ 


1.  ''  It  is  hby  [mutnaUj]  agrd  [b}^  and  between  the  sd  ^nenta. 

pties  hto]   as   follows:  " — ^2.  Where  there  are  seyeral  parties,  and  Short  form, 
each  is  to  be  expressed  to  be  bound  to  the  performance  of  his  own  acts  only,  Fuller 

"  each  and  every  of  them,  the  sd  A.,  B.,  C,  and  D,,  [or,  ^^^^ 
the  sd  respire  pties  hto]  so  far  as  relates  to  his  own  acts 
and  defEinlts  only  [or,  so  far  aq  the  agreemts  hinafter  contd 
are  or  ought  to  be  pformed  by  him,  his  hrs,  exs,  ads,  or 

K.B. ^TOL.  I.  B 


2  AGREKMENTS. 

Agreement      J,  Xhe  contractor  shall  at  his  own  cost  [take  down  and 

to  execute 

worka,       remove  the  house  and  bldgs,  situate  and  being  No. , 

assigns,  but  not  further  or  orwise]  doth  hby  [in  conson  of 
the  agreemts  hinafter  contd  on  the  pt  of  the  others  or 
other  of  them]  agree  with  the  others  or  other  of  them  as 

Where  follows  :  " — 3.  Where  there  are  several  parties  of  the  one  part  who  are  to 
seireral  y^  jointly  and  severally  bound  and  entitled  to  the  benefits  of  the  agree- 
bound         naent,  and  one  party  of  the  other  part,  "the  sd  A.,  B.,  and  C,  do  hby 

aevM^"***  jointly  and  sevUy  agree  with  the  sd  D.,  and  the  sd  D, 
doth  hby  agree  with  the  sd  A.,  B,,  and  C,  jointly  and 
sevlly  (so  far  as  the  agreemts  hinafter  eontd  are  or  ought  to 
be  pformed  by  the   sd  pties  resply  or  their  respive  hrs. 

In  case  of    exs,  ads,  or  assigns)  as  follows  :  " — 4.   Where  one  of  the  parties 

*  ™*  is  a  firm,  "  the  sd  A.  (so  far,  &c.)  doth  hby  agree  with  the  sd 
B.  &  Go.  and  with  the  sevl  ptners  in  their  firm  jointly  and 
sevlly,  and  the  sd  B.  &  Co.  (so  far,  &c.)  do  hby  for  them- 
selves and  the  sevl  ptners  in  their  firm  jointly  and  sevlly 

agree  with  the  sd  A.  as  follows :  "  Under  an  agreement  in  either 

of  the  two  last  forms,  all  or  any  of  the  parties  jointly  or  severally 

liable  could  be  sued  in  the  same  action  :  see  the  Rales  of  the  Supreme 

In  case  of    Court  of  1883,  Order  XVI.  rr.  4    and  6.-6.  Where  a  married  woman 

a  iQarricd 

woman        ^^  *  contracting  party  with  reference  to  her  separate  estate,  the  following 

form  may  be  used,  though  the  insertion  of  express  words  would  not,  as  it 

seems,  give  to  the  contract  any  greater  operation  than  it  would  have  under 

the  Married  Women's  Property  Act,  1882,  s.  1  (sub-e.  2,  3, 4)  and  s.  4  without 

them;  (see  as  to  the  old  law,  Pike  y.  Fitzgibbon,  17  Ch.  D.  454 ;  Smith  y. 

iMoas,  18  Ch.  D.  631 ;  and  as  to  the  effect  of  the  Act,  Re  Shahespear^  SO 

Ch.  D.  169  ;  Beckett  t.  Tagker,  19  Q.  B.  D.  7  ;  PaUUer  v.  Ourney,  ib,  519  ; 

Be  JRopeTf  39  Ch.  D.  482  ;  and  as  to  contracts  between  husband  and  wife, 

Butler  v.  Butler,  14  Q.  B.  D.  831,  16  Q.  B.  D.  874  ;  and  see  the  notes 

infra,  as  to  the  contracts  of  married  women),  "  it  is  hhy  mutually 

agrd  between  and  by  the  sd  A.  and  B.,  and  as  to  the  sd  B. 
to  the  intent  to  chge  and  bind  all  [her  share  este  and  intt 
under  an  indre  &c.,  in  &c.,  or  as  the  case  may  be,  and  all 
other]  real  and  psonal  este  and  ppty  present  or  future  wch 
she  may  have  power  so  to  chge  or  bind,  as  follows :  " 

Frame  of         In  the  case  of  agreements  under  seal,  it  will  be  sufficient  (or  to  speak 

coTenants    more  correctly,  according  to  usage,  there  being  of  course  no  magic  in  the 

under  seal   ^^j^j  ^  substitute  the  word  "  covenant  **  for  "  agree."    See  also  the 

forms  under  **  COVENANT."     ft  is  now  wholly  unnecessary  that  the 

covenant  should  be  expressed  to  bind  the   "  hrs,   exs,  and  ads,'* 
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in street^  &c.,  and]  erect,  buildy  and  completely  finish 

in  a  goody  substantial,  and  workmanlike  mner  [and  with  the 
best  materials  of  their  sevl  kinds  (c)],  a  house  and  other 
bldgs  upon  a  piece  of  ground  belonging  to  the  owner, 
situate,  &c.,  and  contg,  &c.,  [or,  upon  the  site  of  the  sd 
existg  house  and  bldgs]  accordg  to  the  plans,  elevons,  and 
sectos,  and  in  accordce  with  the  specificon  of  works  and 
drawings  wch  have  been  resply  signed  by  the  contractor, 
and  by  C.  the  surveyor  of  the  owner,  [or,  "  shall,  at  his  own 
cost,  exte  and  completely  finish,  &c.,  the  sevl  works  mentd 
in  the  specificon  hrunto  annexed,  accordg  to  the  plans, 

of  the  ooYenaQtor  acoording  to  the  fonn  fonnerly  in  uie  in  the  cue  of 
inatmments  under  seal  (though  it  was  practically  of  little  use  eyen  as  regards 

the  wozd  '*  heirs  ")  ;  see  the  Cony.  Act,  1881,  s.  59  ;  and  the  words  in 
question  are  omitted  in  the  commencement  of  covenants  or  other  obliga- 
tions in  this  work.    But  it  must  be  remembered  that  the  Act  does  not 

obTiate  the  neceasitj  of  expressly  binding  the  **  assigns  "  of  the  cove- 
zumtor  where  this  was  necessary  before  the  Act,  in  OTder  to  make  the  burden 
of  the  coTenant  run  with  the  land  (where  the  law  so  permits),  and  in  such 

cases  it  is  better  to  insert  all  the  words  '^  hrs,  exs,  ads,  and  assigns." 

See t»/ni " Conditions  of  Sale,"  "Conveyances  on  Sale," 
Md  ''Leases." 

The  benefit  also  of  a  contract,  whether  under  seal  or  not,  will  (unless  such  Devolution 
ocmstruction  is  excluded  by  the  terms  or  nature  of  the  contract)  devolve,  of  benefit 
in  the  esse  of  leaseholds  (including  estates  pur  autre  vie  devolving  on  the  ^^  contract, 
penonal  representatives)  and  personalty,  on  the  personal  representatives,  or 
in  the  case  of  real  estates  of  inheritance,  or  pur  autre  vie  devolving  on  the 
heir,  on  the  heirs,  as  well  as  the  assigns  of  the  parties,  without  any  express 

mention  of  their  **  hrS,  exs,  ads,  and  assigns,"  (see  as  to  covenants 
relating  to  land,  the  Conv.  Act,  1881,  s.  58)  ;  and  the  benefit  of  a  contract 
with  several  persons  jointly  will  devolve  on  the  survivors,  &c.,  see  the  same 
Act,  B.  60. 

Where  an  agreement  varies  the  terms  of,  or  is  otherwise  connected  with,  ft  As  to 
previous  instrument  or  several  instruments,  it  may  be  convenient  in  order  to  Ann^^Ting 
avoid  reciting  the  prior  instrument  or  instruments  to  describe  the  later  one  agre«Dent 
ss  supplemental,  or  intended  to  be  read  as  annexed  thereto  (in  lieu  of  being  ^  P^^o' 
endorsed).    The  provision  in  the  Conv.  Act,  1881,  s.  53,  as  to  this  applies  »«re«ment. 
only  to  deeds,  but  this  expedient  can  of  course  be  had  recourse  to  in  all 
independently  of  that  enactment,  as  it  needs  no  statutory  authority. 

(e)  Where  the  materials  are  to  be  supplied  by  the  owner,  substitute  : 

bat  with  materials  to  be  supplied  by  the  owner  as  hinafter 
mentd ;  "  and  add  the  provisions  in  notes  (ft),  (c\  (d),  pp.  4  and  5. 

»  2 
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WorkB 
to  be  exe 
cated  to 
satiBfac- 
tion  of  sor 
reyor. 


Comple 
tion. 


Delay. 


Materials 
provided 
by  con- 
tractor. 


ifec.,"]  and  the  contractor  hby  admits  that  the  sd  speci- 
ficon,  plans,  and  drawings  are  sufffc  for  their  intd  ppose,  and 
that  the  works  can  be  successfully  exted  in  accordce  thwith, 
witht  any  additional  or  extra  work  other  than  such  work  as 
is  necessarily  implied  thrin,  or  to  be  inferred  thfrom  upon  a 
fair  and  liberal  constron. 

2.  The  sd  works  shall  be  exted  under  the  diron  and  to 
the  satisfon  in  all  respts  of  the  sd  C.  or  other  the  surveyor 
for  the  time  being  of  the  owner,  who  shall  have  been  apptd 
to  act  for  him  for  the  ppose  of  this  contract  by  some  writg 
under  his  hand  delivered  to  the  contractor  at  his  place  of 
business  (hinafter  referred  to  as  the  surveyor). 

8.  On  the  signg  of  this  contract  complete  and  fiill 
posson  of  the  sd  premes,  so  far  as  may  be  necy  for  the 
exon  of  the  sd  works,  but  not  so  as  to  constitute  a  tenancy, 
shall  be  given  to  the  contractor,  who  shall  forthwith 
commence  the  sd  works  and  actively  prosecute  the  same, 
and  the  sd  works  shall  in  all  respts  be  completed  [and  the 
sd  house  and  bldgs  made  fit  for  habiton  and  use]  within 

calr  months  from  the  time  when  such  posson  shall  be 

given.  Provd  that  in  caSe  any  delay  shall  arise  from  fire, 
tempest,  frost,  or  other  inevitable  cause,  or  accident,  or 
from  any  strike  (a)  or  lock-out  in  the  bldg  trade,  or  by  the 
default  of  the  owner  in  payg  in  due  course  any  moys  due 
and  payable  to  the  contractor  under  this  contract  (b),  then 
such  further  time  shall  be  allowed  for  the  complon  thof,  as 
the  surveyor  shall  in  writg  certify  to  be  reasble. 

4.  All  materials  to  be  used  in  the  works,  although  the 
same  may  not  be  parlarly  mentd  in  the  specificon  (save  as 
orwise  provd  by  the  sd  specificon,  and  save  as  may  be 
hrafter  orwise  required  by  the  owner  or  the  surveyor,  by 


(a)  As  to  the  meaning  of  the  word  *'  strike,"  see  Stephens  v.  Harris, 
66  L.  J.,  Q.  B.  D.  516. 

(J)  "  Or  in  supplying  the  materials  for  the  sd  works  after 
notice  in  that  behalf  shall  have  been  given  by  the  contractor 
as  hiuafter  mentd." 
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any  writg  under  his  hand),  shall  be  supplied  and  furnished 
by  the  contractor  (c). 

5.  The  contractor    shall,  •  on  the  complon  of   the   sd  cieu»noe 
woiks,  at  his    own    expse,  remove    and    clear    away  all  ia^^%^ 
scaffoldg,  fencgy  unused  materials,  and  rubbish  from  the 

same,  and  leave  the  whole  of  the  works  in  a  clean  and 
pper  state. 

6.  The  owner  shall  pay  to  the  contractor  the  sum  of  P*jin«Bt. 

£ ,  wch  shall  include  the  cost  of  labour,  and  of  all  Alternative 

materials  (ci),   plant,   and    other    things   required  for  the 

pposes  of  the  works,  and  of  the  convce  or  transport  and 


(e)  In  the  case  mentioned  in  note  (c)»  P*  3,  sabstitate  for  the  provision  in  the  lC«terials 

text  ^  woids  followii^ :  "  AxL  the  old  materials  of  the  existg  F«^<*«<' 
bldgs  wch  shall  not  be  fit  to  be  used  in  or  about  the  sd 
works  shall  forthwith  be  removed  by  the  contractor  at  his 
expse,  and  shall  when  so  removed  become  his  ppty,  and  all 
new  materials  to  be  used  in  or  about  the  sd  works  shall  be 
provd  by  the  owner,  and  shaU  from  time  to  time  be  delivered 
by  him  at  his  own  expse  at  the  place  where  the  sd  works 
are  to  be  exted,  as  the  sd  materials  shall  be  required  by  the 
contractor,  reasble  notice  in  that  behalf  being  given  by  him 
to  the  owner.  But  all  scaffoldg,  tackle,  tools,  machinery, 
plant,  and  other  things  requisite  or  pper  for  the  sd  works, 
except  the  materials  used  thrin,  shall  be  provd  by  and  at 
the  expse  of  the  contractor.  The  sd  works  shall  be  exted 
with  the  sd  old  materials  so  far  as  the  same  shall  be  fit  for 
the  ppose,  and  with  the  new  materials  to  be  supplied  as  afsd 
by  the  owner  to  the  contractor,  who  shall  be  accountable 
for  the  same,  and  shall  be  chged  for  all  materials  wch  shall 
be  certified  by  the  surveyor  to  be  fit  for  use,  but  not  to  have 
been  used  in  or  about  the  sd  works,  a  reasble  allowce  being 
made  for  waste,  and  the  amt  so  to  be  chged  shall  also  be 
fixed  by  the  surveyor,  and  shall  be  pd  by  the  contractor  to 
the  owner." 

W  '*  Except  such  as  are  hby  agrd  to  be  supplied  by  the 
owner." 
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removal  ihof  to  or  from  the  works,  in  mner  foUowg,  that 

is  to  say,  the  smn  of  £ ,  upon  the  prodon  to  the  owner 

of  the   certfe  of  the  surveyor  that  work  to  the  value  of 

£ has  been  duly  exted  to  his  satisfon  by  the  contractor, 

the  further  sum  of  £ upon  the  prodon  of  the  like 

certfe    that  work  to   the  value  of   £ has    been    so 

exted  (a),  and  the  remr  of  the  sd  sum  of  £ upon  the 

prodon  to  the  owner  of  the  certfe  of  the  surveyor  that 
the  sd  works  have  been  in  all  respts  completed  [and  the  sd 
house  and  bldgs  made  fit  for  habiton  and  use]  in  accordce 
with  this  contract,  and  to  his  satisfon,  [oTf  **  in  sums  amtg 
to  £90  per  cent,  on  the  value  of  the  works  as  the  same  shall 

proceed,  and  not  being  less  than  £ at  each  paymt,  wch 

percentage  shall  be  ascertained  by  the  sd  surveyor,  and  shall 
be  pd  upon  his  certfe  of  the  same  being  produced  to  the 

owner,  and  the  remr  of  the  sd  sum  of  £ ,  d-c,  as  he- 

fore; "  or,  "  The  sum  to  be  pd  by  the  owner  to  the  con- 
tractor for  the  sd  works  shall  be  ascertained  accordg  to  the 
rates  specified  in  the  schdle  of  prices  annexed  to  the  sd 
specificon,  so  far  as  the  prices  are  there  specified,  wch  prices 
shall  include  the  cost  of  labour,  (£-c.,  as  above  (save  as 
orwise  provd  by  the  sd  specificon  or  schdle  of  prices),  and 
the  paymt  for  any  work  not  included  in  the  sd  schdle  of 
prices  shall  be  fixed  by  the  surveyor :  Weekly  paymts  on 
acct  shall  be  made  by  the  owner  to  the  contractor  upon  the 
certfes  of  the  surveyor  of  the  contract  value  of  the  work 
exted,  subjt  to  a  dedon  of  10  per  cent,  upon  such  value, 
wch  shall  be  retained  by  the  owner  until  the  complon  of 


Where  C^)  Occasionallj  the  payment  of  the  last  instalment  is  delayed  for  a 

payment  of  year,  so  as  to  allow  of  defects  being  disoovered  :  in  this  case  say,  "  And 

ment  is  to  ^^  remr  of  the  sd  sum  of  £ one  year  after  the  prodon 

be  delayed  to  the  owner  of  the  certfe,"  <fec.,  as  in  text  *'  In  case 
the  surveyor  shall  within  the  sd  year  certify  that  any  work 
[or  materials]  are  defective,  the  same  shall  forthwith  be  made 
good  by  the  contractor  at  his  own  expse,  or  on  his  default 
by  the  owner  at  the  expse  of  the  contractor." 
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the  work,  and  shall  be  pd  to  the  contractor  upon  the  certfe 
of  the  snryeyor  of  the  works  having  been  completed,  and  of 
the  balce  remaing  due  to  the  contractor/*] 

7.  The  surveyor   shall  not  give  his  certfe  in  respt  of  ^^' 
any  work  wch  is  in  any  respt  defective  or  not  accordg  to  oertifiatie. 
contract  or  orwise  not  done  to  his  reasble  satisfon,  or  while 

the  contractor  is  not  nsing  due  diligence  in  the  prosecon  of 
the  works  or  orwise  making  def&ult  in  the  performce  of  this 
contract. 

8.  The  owner  or  the  surveyor  may  at  any  time  during  the  Demiiona 
progress  of  the  works  by  order  in  writg  under  his  hand,  w<»^ 
make  or  cause  to   be  made  any  alterons  in  the  sd  origl 
spedficon  and  plans  by  way  of  addon  or  omission,  or  orwise 
Jeviatg  thfrom ;  and  the  sd  works  shall  be  exted  accordg  to 

the  sd  alterons  or  deviations  under  the  diron  and  to  the 
satisfon  of  the  surveyor  in  the  same  mner  as  if  the  same  had 
been  included  in  the  sd  origl  spedficon  and  plans;  and 
any  work  or  materials  wch  shall  so  be  ordered  not  to  be 
done  or  used  shall  be  omitted  or  shall  not  be  used  by  the 
contractor. 

9.  All  addons  and  deductions  to  be  made  to  or  from  the  Payment 
amt  of  the  contract  price  in  respt  of  any  such  alteron  or  tiona  and 
deviation  from  the  sd  specificon  or  plans  as  a&d  shall  be  ^^,^^ 
[ascertained  accordg  to  the  rates  specified  in  the  schdle  of 
prices  annexed  to  the  sd  specificon,  and  in  case  the  rates  are 

not  thrin  specified,  shall  be]  fixed  by  the  surveyor.  And 
the  diffce  of  expse  occasioned  by  any  such  alteron  or  devia- 
tion shall  be  added  or  deducted  (as  the  case  may  be),  to  or 
from  the  contract  price.  But  no  paymt  or  allowce  whatever 
shall  be  made  to  the  contractor  for  any  extra  work  or 
materials  done  or  used  by  him  witht  a  previous  order  or 
authority  in  writg  from  the  owner  [or  the  surveyor] ;  and 
any  alteron  or  deviation  ordered  or  authorised  as  afsd  shall 
not  in  anywise  alter  the  total  contract  price  to  be  pd  to  the 


ih)  Am  to  this  clanse  see  I^arsU  Sulphur  ^  Copper  Cofnpany  ▼.  MeMray 
3  App.  Oa.  1040 ;  Richards  v.  May,  10  Q.  B.  D.  400. 
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Power  to 
deduct 
money 
owing  by 
contrac- 
tor (c). 


Penalties 
for  delay. 


Materials, 
Ac,  to  be 
property 
of  em- 
ployer (cQ. 


contractor,  except  so  far  as  the  same  shall  alter  the  amt  of 
labour  or  the  value  of  the  materials  wch  may  be  required  to 
be  used  in  or  about  the  works,  nor  shall  alter  the  mode  in 
wch  the  contract  price  is  to  be  pd,  or  in  wch  the  value  of 
the  work  done  is  to  be  ascertained  with  a  view  to  the  pajmt 
thof.  And  the  contractor  shall  not  by  reason  of  any  such 
addon  to  or  alteron  in  the  works  as  afsd  be  allowed  any 
further  time  for  completg  the  same,  except  such  further 
time,  if  any,  as  the  surveyor  shall  in  writg  certify  to  be 
reasble. 

10.  The  owner  shall  be  entitled  to  deduct  any  moys  wch 
the  contractor  shall  be  liable  to  pay  to  the  owner,  under  this 
contract  or  orwise,  from  any  sum  wch  may  become  payable 
to  the  contractor  hrunder :  And  the  surveyor  in  making  his 
ceiifes  as  afsd  shall  have  regard  to  any  sums  so  chgeable 
agst  the  contractor :  Provd  always,  that  this  provon  shall 
not  affect  any  other  remedy  by  action  at  law,  or  orwise,  to 
wch  the  owner  may  be  entled  for  the  recovery  of  any  such 
moys. 

11.  In  case  the  sd  works  shall  not  in  all  res^fts  be  com- 
pleted [and  the  sd  house  and  bldgs  made  fit  for  habiton  and 

use]  on  or  before  the  sd day  of ,  or  within  such 

extended  time  as  shall  be  allowed  for  that  ppose,  as  hinbfe 
mentd,  and  the  surveyor  shall  certify  in  writg  the  fact  of 
such  non-complou,  then  the  contractor  shall  pay  to  the 
owner,   as  liquidated  and    ascertained  damages  for  such 

default,  and  not  as  a  penalty,  the  sum  of  £ for  every 

subsequent  week,  and  so  in  proportion  for  any  pt  of  a  week, 
until  the  complon  of  the  sd  works,  such  complon  to  be 
certified  in  writg  by  the  surveyor. 

12.  All  materials  [scaffoldg,  tools,  implemts,  machinery, 
plant,  and  effects]  wch  may  from  time  to  time  during  the 
progress  of  the  works  be  in,  upon,  or  about  the  premes  for 
use  in  the  sd  works,  shall  be  deemed  to  be  the  absolute 


(c)  As  to  the  right  of  set-off  in  the  abeence  of  express  contract,  see 
Young  t.  Kitchin,  8  Ex.  D.  127. 

As  to  (<0  Although  a  prorision  for  forfeiture  of  the  building  materials  to  the 

bankruptcy 
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ppty  of  the  owner ;  but  the  contractor  shall  nevs  be  solely 
responsible  for  the  loss  or  destron  thof,  and  for  all  damage  Dunage  to 
wch  may  happen  thto  by  fire,  tempest,  or  any  other  cause 
whatsr,  and  the  contractor  shall  likewise  be  liable  to  make 
good  aU  damage  wch  may  happen  to  the  sd  works  from  any 
cause  whatever  during  the  progress  thof. 

13.  The  contractor  shall  personally  superintend  the  exon  Gontnct 
of  the  works,  and  shall  not  assign  [or  sublet]  this  contract,  Mngned 
or  any  pt  thof,  without  the  express  licence  and  approval  in  («)• 
writg  of  the  owner. 

14.  In  case  at  any  time  during  the  progress  of  the  works  Power  ia 
any  mmecy  delay  shall  occur  ia  the  carrying  on  of  the  same  ^^^ 
through  the  default  of  the  contractor  [and  such  delay  shall  workto^ 
be  certified  in  writg  by  the  surveyor],  and  the  owner,  or  the  ^^^ 


tnetor*s 


owner  on  the  bankinptcj  of  the  contractor  would  be  Toid  as  a  Tiolatlon  of  or  dolaali 

the  policj  of  the  bankruptcy  law  within  the  principle  of  Higinhotham  ▼,  ^  «•• 

Edme  (19  Ves.  88),  that  a  man  cannot  validlj  oontiact  that  his  property  ^'■c**''- 

BbJl  go  orer  on  his  bankruptcy  so  as  to  be  taken  away  from  his  creditors 

{Exp.  Jay,  14  Ch.  D.  19 ;  Esop.  Barter,  26  Gh.  D.  510),  the  clause  in  the 

text,  hsTing  no  reference  to  bankruptcy,  is  free  from  this  objection  (^Bnnon 

T.  Batman,  L.  B.  2  C.  P.  272  ;  Exp.  Dickin,  4  Ch.  D.  524)  ;  and  is  not 

tOQcfaed  by  the  Bills  of  Sale  Acts  ^Reeves  v.  Barlow,  11  Q.  B.  D.  610  ;  12 

Q.  B.  D.  436)  ;  and  is  preferable  to  a  mere  licence  to  seize  the  materials  on 

the  deCault  of  the  builder,  although  this  would  prevail  against  the  trustee 

in  bankruptcy,  and  would  not  be  within  the  Bills  of  Sale  Acts  (^Exp,  Newittt 

16  Ch.  D.  522).   The  clause  is  sometimes  extended  to  the  contractor's  plant, 

bat  this  being  contrary  to  the  intention  of  the  contract  is  wrong ;  and 

dause  14  should  be  relied  upon  as  to  this. 

(a)  This  would  not  of  course  interfere  with  an  assignment  by  the  con-  As  to  as- 
tnetoT  of  moneys  to  become  due  to  him  under  the  contract,  subject  to  the  signmeni 
owner's  rights  under  clauses  10  and  14.    As  to  the  effect  of  an  assignment  ^7  ^^' 
byway  of  mortgage  or  otherwise  of  such  moneys  (whether  actually  earned  or  *"****''• 
]iot},aBbetweai  the  particular  assignee  and  the  trustee  under  a  subsequent 
bankruptcy  or  liquidation  of  the  contractor,  see  Tooth  v.  HaUett,  4  Ch. 
212  (where  the  claim  of  the  trustee  was  preferred ;  but  the  case  turned 
or  is  distinguishable  on  the  ground  that,  the  contractor  being  in  default,  the 
boildiDgs  were  completed  by  the  trustee  with  his  own  moneys,  so  that  the 
case  was  the  same  as  if  the  work  had  been  taken  out  of  the  contractor's 
hands  under  the  forfeiture  clause)  ;  Exp.  NlchoU,  22  Ch.  D.  782,  distin- 
giu§hed  in  Exp.  Moss,  14  Q.  B.  D.  310  ;  Drew  v.  Jotolyne,  18  Q.  B.  D.  590. 
Ab  to  the  effect  of  such  an  assignment  upon  subsequent  dealings  between 
the  owner  and  the  contractor,  see  Brice  ▼.  BannUter,  3  Q.  B.  D.  569. 
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sunreyory  shall  give  a  written  notice  to  the  contractor  to 
proceed  with  the  sd  works,  or  leave  the  same  at  his  then 
or  last  known  place  of  abode  or  business,  and  the  contractor 
shall  not  proceed  with  the  sd  works  to  the  satisfon  of  the 

surveyor  within days  after  such  notice  shall  have  been 

so  given,  or  left,  or  in  case  the  contractor  shall  at  any  time 
neglect  or  omit  to  pull  down  or  remove  any  work  or  materials 
wch  the  surveyor  shall  have  certified  in  writg  to  be  defective, 

or  not  accordg  to  contract,  within days  after  written 

notice  so  to  do  shall  have  been  given  to  him  by  the  owner 
or  the  surveyor,  or  left  as  afsd,  or  within  such  further  time 
as  may  be  specified  in  such  notice,  or  in  case  the  contractor 
shall  assign  [or  sublet]  this  contract  or  any  pt  thof  without 
licence  (b) :  Then  and  in  any  such  case  the  owner  shall  be 
at  liberty,  without  avoidg  this  contract,  to  take  the  sd  works 
wholly  or  partially  out  of  the  hands  of  the  contractor ;  and 
to  employ  any  other  pson  or  psons  to  exte  the  same,  and 
for  that  ppose  to  take  posson  of,  and  use  all  materials, 
scaffoldg,  plant,  tools,  implemts,  and  things  on  or  about  the 
sd  works ;  and  all  expses  and  damages  thby  incurred  shall 
be  ascertained  and  certified  by  the  surveyor,  and  shall  be 
pd  by  the  contractor  to  the  owner. 

15.  The  certfe,  or  decision  in  writg  of  the  surveyor  upon 
any  matter  as  to  wch  he  is  hby  required  or  authorised  to 
certify  or  decide,  shall  be  final  and  bindg  upon  both  pties, 
except  that  the  surveyor  may  by  any  certfe  make  any  cor- 
rection or  modificon  in  any  previous  certfe  wch  shall  have 
been  made  by  himself,  or  by  any  predecessor  in  his  ofGice. 
Oonfoimity  16.  Thk  contractor  shall  conform  in  all  respts  to  the 
Acts.         provons  and  regulons  of  any  genl  or  local  Act  of  Parliament, 


Oeriifi- 

catesof 

BuiTcyor 


Ab  to  bank-  (^^  ^^  ^^  ^^^  usual  to  extend  this  clause  to  the  case  of  the  oontractor 
Tuptcy.  becoming  bankrupt,  &c.,  but  such  a  proviaion  has  been  decided  to  be  void  as 
operating  to  deprive  the  trustee  in  bankruptcy  of  rights  which  he  would 
otherwise  have  had  in  respect  of  the  bankrupt's  property,  and  being  there- 
fore opposed  to  the  policy  of  the  bankrupt  law  according  to  the  principle 
noticed  above,  p.  9,  note  i^wp.  Barter^  26  Ch.  D.  610),  and  is  therefore 
here  omitted.  As  to  the  right  of  the  trustee  in  bankruptcy  to  disclatin 
onerous  contracts,  see  the  Bankruptcy  Act,  I8b3,  s.  55. 


AGEEEMENT8.  1 1 

or  of  any  local  authority  wch  may  be  applicable  to  the  sd 

vorks,  and  indemnify  the  owner  agst  all  penalties  incmrred 

by  reason  of  the  non-observce  of  any  such  proYons  or 

regolons. 
[17.  The  owner  shall  indemnify  the  contractor  agst  all  Jj^J^^ 

actions  and  pcdgs  on  the  pt  of  any  pson  haying  or  claimg  fighta. 

ancient  lights  on  acct  of  any  actual  or  aUeged  or  apprehended 

interferce  of  the  sd  bldgs  and  works  thwith.] 
[18.    Arbitration  Clause.    See  Arbitration.]  ^2wO 

In  witness  whof  the  sd  pties  have  hninto  set  their  respive 

hands  the  day  and  yr  first  above  written  [or.  As  witness  the 

hands  of  the  sd  pties.] 

Signed  by  the  above-named , 

in  the  presence  of,  or,  "  Witness 
to  the  signature  of  the  above-named 


IL 

AGKEEMENT  tvith  a  Bxtilder  or  Contractor. 

Short  Form  {d). 

Pties,  as  in  the  last  Precedent. 

1.  The  contractor  shall  forthwith  commence  and  before  -AgreeiiMiit 

.to  ezoeaw 

the  expiron  of   weeks  from  this   date    in  all  respts  works. 

complete  with  the  best  materials  in  the  best  workmanlike 
inner  and  to  the  satisfon  of  the  owner  all  the  works  and 
things  mentd  or  referred  to  in  the  parlars  or  specificon 
hnmto  annexed  in  and  upon  the  house  and  premes  thrin 
mentd. 


(0  The  expediency  of  insertiiig  an  arbitration  clause  may  be  doubtfol. 
if)  This  form  may  sofBoe  for  small  transactioxiBy  but  is  less  protective  to 
tbe  owner  than  the  last  precedent 
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To  remore      2,  The  contractor  stall  within  one  week  from  the  com- 

compietion.  plon  of  the  sd  works  and  things  remove  all  his  scaffoldg, 
plant,  and  materials  from  the  premes. 

PaymOTt  8.  Thb  owner  shall  pay  to  the  contractor  the  sum  of 
£ for  the  sd  works  and  things. 

Penalties        4.  If  from  any  cause  whatever  the  sd  works  and  things 

^  *^'    shall  not  be  completely  finished,  and  the  sd  scafToldg,  plant, 

and  materials  removed  within  the  time  and  in  mner  afsd, 

then  the  owner  may  deduct  from  any  mojrs  then  or  thrafber 

due  or  payable  to  the  contractor  the  sum  of  £ per  day 

for  every  day  after  the  expiron  of weeks  from  this  date 

until  such  complon  and  removal  shall  be  effected,  as  and  for 
liquidated  damages. 

Pftyment  of  6,  In  casc  there  shall  not  be  sufft  moy  due  to  the  con- 
ti*actor  to  make  such  deduction,  then  the  excess  shall  be  pd 
by  the  contractor  to  the  owner. 

On  default      g.  In  tlie  event  of  such  default  the  owner  may  employ 

of  contrac-  ^ 

tor  owner  and  pay  other  workmen  to  finish  the  sd  works,  and  may  use 
"oy  other  ^^^  scaffoldg,  plant,  and  materials  on  the  premes  belonging 
workmen,    to  the  contractor  for  such  ppose,  and  shd  he  pay,  or  be  liable 

to  pay,  a  larger  sum  for  finishg  such  works  than  the  amt  he 

wd  be  indebted  for  to  the  contractor,  then  the  excess  shall 

be  pd  to  him  by  the  contractor. 
Owner  may      rj ^  TisiE.  owner  may,  if  he  thinks  fit,  require  the  omission 
omission     of  any  of  the  works,  and  in  that  case  a  proportionate  sum 
"^''^'^    shaU  be  deducted. 

Contract  g.  A.LL  work  rendered  necy  in  consequence  of  the  doing 
incidental  of  the  works  hby  agrd  upon  shall  be  deemed  to  be  included 
work.        ^  j^i  j  iorai  pt  of  this  contract,  although  not  mentd  in  the 

specificon,  and  no  additional  paymt  shall  be  made  to  the 

contractor  for  the  same. 
Additional       9,  i>jo  extra  or  additional  works  shall  be  done  by  the  con- 
upon  writ-  tractor  except  upon  the  previous  order  in  writg  of  the  owner 
ten  order,    agreeing  to  pay  for  the  same,  and  shd  the  same  be  done  witht 

such  order  the  contractor  shall  not  be  entled  to  any  additional 

paymt  for  the  same. 
Contractor       jQ.  LASTLY,  the  Contractor  shall  as  well  after  as  before  he 

to  make 
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shall  have  been  pd  for  the  sd  work»  and  things,  and  witht  ^<^  ^ 
any  farther  paymt,  for  a  period  of  one  >i-  after  complon  make 
good  any  defects  whatever  in  such  works  and  things,  and 
especially  in  the  roofs  or  drainage  of  the  premes,  and  the 
owner  may  retain  a  sum  not  exceedg  10  per  cent,  of  the  total 
contract  price  until  the  expiron  of  such  period  as  a  secy  for 
the  performce  by  the  contractor  of  this  stipolon.  As 
nnxNEss,  Sec, 


HL 

AGREEMENT  ivith  a  Builder  or  Contractor.  A 
very  Short  Form,  where  the  Terms  are  embodied  in 
the  Specification, 

Ptibs,  as  in  Precedent  J. 

1.  The  contractor  shall  exte,  maintain  and  do  the  sevl  Agreenent 
works  and  things  mentd  and  described  in  the  specificon  ^^i^] 
or  parlars  hrunto  annexed  and  signed  by  the  contractor  and 

by ,  the  architect  [surveyor]  of  the  owner,  and  the 

plans  and  drawgs  referred  to  in  such  specificon  or  parlars, 
in  and  upon  the  premes  thrin  mentd  within  the  time  or 
times  and  in  conson  of  the  paymts  to  be  made  to  him  by  the 
owner  as  thrin  mentd,  and  shall  in  all  respts  be  bound  by, 
pform,  observe,  and  fulfil  all  the  Condons,  stipulons,  and  pro- 
vons  expd  and  contd  in  such  specificon  or  parlars,  and  wch 
are  expd  or  intd  to  be  bindg  on  and  to  be  pformed,  observed, 
or  fulfilled  by  the  contractor. 

2.  In  conson  of  the  premes  the  owner  shall  make  to  the  Agreement 
contractor  the  paymts  mentd  in  the  sd  specificon  or  parlars  ^^  *^^^*'- 
at  the  respive  times  and  in  the  mner  thrin  mentd,  subjt  to 

the  deductions,  retentions,  and  abatemts  (if  any)  to  be  made 
tbfrom  as  thrin  expd,  and  shall  in  all  respts  be  bound  by, 
pform,  observe,  and  fulfil  aU  the  condons,  stipulons,  and 
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proYons  thrin  contd,  and  wch  are  expd  or  inid  to  be  bindg 
on  and  to  be  pformed,  observed,  and  fulfilled  by  the  owner. 

As  WITNESS,  &c. 


IV. 

CONTRACT  between  a  firm  of  Shipbuilders  and  a 
Steamship  Company  for  building  Steamers. 
Variations  where  the  contract  is  under  seal  (a). 

Agreemt  [under  seal]  made,  &c.,  between  A.  &  Co.,  of 
&c.  (hinafter  called  the  builders),  of  the  one  pt,   and  the 

Co.  Limited  (hinafter  called  the  pchaSers),  of  the  other 

pt 

Agreement      1.  Thb  builders  (provd  the  pchasers  shall  duly  make  to 

yessels.       them  the  sevl  paymts  at  the  sevl  times  and  in  mner  hinafter 

.   set  forth)  will  build  and  complete  for  the  pchasers,  of  the 

best  and  most  substantial  materials  and  workmanship,  two 

vessels  and  engines,  with  outfit  and  appurts,  of  the  following 

class,  dimensions,  and  power,  viz. :  Class  A  90  in  Lloyd's 

Registry,  dimensions,  length  ft.,  breadth  inside  

ft.,  depth  from  top  to  keel ft.,  and  having  cylinders  of 

and inches,  and stroke,  and  a  workg  pres- 
sure of lbs.  to  the  square  inch,  and  in  all  other  respts 

As  to  mode     (a)  As  to  the  mode  in  which  limited  companies  contract,  see  the  Com- 

in  which      panics  Act,  1867,  30  &  81  Vict.  c.  131,  s.  87.    Where  an  agreement,  to  which 

limited        ^  company  is  a  party,  is  executed  by  them  under  their  common  seal,  it  is 

conSftSr*   '>6l^®'^^  ^  ^  usual  to  make  it  under  seal  as  to  the  other  parties  also, 

although  (as  in  the  above  precedent)  it  is  not  such  as  to  require  a  deed ; 

whether  the  affixing  of  the  seal  of  the  company  would  make  the  instrument 

chargeable  with  stamp  duty  as  a  deed,  if  the  other  parties  execute  under 

hand  only  seems  doubtful,  but  the  practice  is  to  stamp  it  as  a  4eed.     Where 

a  deed  is  not  essential,  it  wiU  suffice  if  the  agreement  is  signed  by  an 

authorised  agent  of  the  company  (usually  one  of  the  directors  and  the 

secretary).    There  can  now  rarely,  if  ever,  be  any  advantage,  except  with 

reference  to  the  Statute  of  Limitations,  in  employing  a  deed  where  an  agree* 

ment  under  hand  only  is  by  law  sufficient, 
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accordg  to  the  specificons  and  plans  signed  by  the  builders 
and  the  pchasers'  engineer. 

2«  The  builders  shall  bmld  the  sd  vessels  under  the  super-  Tim« '« 
intendce  and  to  the  reasble  satisfon  of  an  engineer  or""^    ""* 
suryejor  for  the  time  being  appted  by  the  pchasers,  and 
(provd  the  paymts  afsd  are  duly  made)  shall  launch  the  sd 
Tassels  and  make  the  same  in  all  respts  fit  and  ready  for 

their  trial  trips  on  or  before  the day  of ,  and  shall 

forthwith  thrafter  complete  the  sd  vessels  and  make  the 
same  ready  for  delivery  afloat  to  the  pchasers  or  their  duly 
authorised  agent  in  a  usual  and  convenient  place,  in  river  or 
dock,  on  or  before  the day  of ,  and  in  case  ot^mtliim 

far  delftT 

default  for  every  week's  delay  beyond  the  last-mentd  date 

the  builders  shall  pay  to  the  pchasers  the  sum  of  £ ,  as 

liquidated  and  ascertained  damages,  and  not  as  a  penalty, 
and  so  on  in  like  proportion  for  any  period  less  than  a  week, 
and  such  amt  may,  at  the  option  of  the  pchasers,  be  deducted 
from  the  pchase  moy. 

S.  Ant  of  the  dirors  of  the  pchasers  or  their  engineer  or  Woriu 
snryeyor  or  any  other  pson  authorised  in  that  behalf  by  J^^ted  on 
writg  under  the  hand  of  their  secretary  may,  during  the  bmldg  behalf  of 
of  the  sd  vessels  and  on  the  trial  thof,  at  all  reasble  times  P***^*^"" 
visit  and  inspect  the  same,  and  examine  the  state  and  pro- 
gress of  the  sd  vessels  and  the  workmanship  thof,  and  the 
materials  used  and  intd  to  be  used  in  the  constron  thof,  and 
may  by  all  proper  means  test  and  prove  the  quality  and 
sufficiency  of  the  work  and  materials  thof,  and  the  sd  engi- 
neer or  surveyor  may  reject  any  work  or  material  wch  ma}' 
be  inconsistent  with  the  sd  specificons  or  orwise  not  accordg  to 
contract,  and  require  the  same  to  be  removed,  replaced,  or 
altered  at  the  expse  of  the  builders. 

4.  The  pchasers  shall  pay  to  the  builders  as  the  pchase  Parehase* 

moy  for  each  vessel  the  sum  of  £ ,  by  five  equal  instalmts  ^**^{a*by 

of  £ each,  to  be  pd  in  cash  [by  acceptces  of  the  pchasers  v^^^x- 

at  six  months  date],  namely,  one-fifth  when  the  keel  has  ™*'' 
been  laid,  one-fifth  when  the  ship  is  in  firame,  one-fifth  when 
the  ship  is  plated,  the  boiler  shells  riveted,  the  furnaces  put 
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togr,  and  the  cylinders  for  the  engines  cast  and  bored,  one- 
fifth  when  the  ship  is  launched  and  the  machinery  ready  to 
go  on  board,  and  the  remaing  fifth  when  the  ship  is  com- 
pleted and  ready  for  deliver}'  after  a  satisfactory  trial  [The 
sd  respive  inatalmts  shall  be  pd  ten  days  after  the  builders 
shall  procure  and  produce  to  the  pchasers  at  their  office  in 

the  certfe  in  writg  of  the  sd  engineer  or  surveyor  that 

such  instalmts  are  resply  due  and  payable.    Provd  that  in 

case  the  sd  engineer  or  surveyor  shall  at  any  time  neglect  or 

refuse  witht  reasble  cause  to  give  to  the  builders  his  certfe  in 

writg  that  any  instalmt  is  due   and  payable,  when  such 

instalmt  is  in  fact  due  and  payable,  the  matter  in  dispute 

shall  be  referred  to  arbitron  as  hinafter  provd]. 

d^^  6.  The  vessels  as  they  are  constiiicted,  and  all  their 

buJcUng     engines,  boilers,  and  machinery,  and  all  materials  from  time 

propert/of  ^^  ^™^  ^^^  ^^^  them,  whether  in  the  buildg  yard,  workshop, 

puichasera.  riyer,  or  elsewhere  shall  (b),  inmiedly  as  the  work  proceeds, 

become  the  ppty  of  the  pchasers,  and  shall  thenceforth  be 

and  remain  in  the  posson  of  the  builders  only  as  the  trees  of 

the  pchasers  for  the  sole  ppose  of  completg  the  sd  vessels 

and  deliverg  the  same  when  completed  to  the  pchasers,  and 

shall  not  be   deemed  to  be  within  the  posson,  order,  or 

disposal  of  the  builders  for  any  ppose  except  the  complon 

thof  and  the  due  performce  of  this  contract,  but  the  builders 

Variation.  (p)  This  clause  is  sometimes  objected  to  by  the  buildeis,  and  the  follow- 
ing subetitated  from  this  point :— "  Shall  remain  the  ppty  of  the 
builders,  subjt  to  a  lien  thron  in  favour  of  the  pchasers  for 
all  instalmts  of  the  pchase  moy  pd  by  them,  until  the  paymt 
of  the  final  instalmt  thof,  and  shall  thenceforth  become  the 
ppty  of  the  pchasers." 

If  the  clause  in  the  text  is  inserted,  the  following  may  be  added ;  as  to 
which,  see  Wood  v.  Bell,  6  EL  k  Bl.  365  :— 

Additional  "  Immedly  upon  the  paymt  of  the  first  instalmt  of  the 
pchase  moy  the  builders  shall  affix  the  name  of  the  pchasers 
upon  the  'vessels  in  a  conspicuous  place  and  nmer,  and  shall 
not  remove  the  same  without  their  consent," 
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shall  at  all  times  have  a  lien  thron  for  their  nnpd  pchase 
moy  (c). 

6.  Ix  the  event  of  the  builders  makg  defiftolt  in  the  pro-  Povo*  to 
seconof  the  constron  of  the  vessels,  engines,  boilers,  and  v>  complete 
machinery,  or  makg  default  in  the  delivery  of  either  vessel  J^\  °\ 
by  the  date  stipulated,  it  shall  be  competent  for  (but  not  bmid«n 
iQcambent  upon)  the  pchasers  to  take  posson  of  the  vessels  ^^^' 

in  their  then  state,  and  all  materials  intd  for  them  as  afsd, 
and  to  complete  the  vessels,  engines,  boilers,  and  machinery, 
with  power  for  this  ppose  to  enter  into  any  contract  with 
other  builders  and  to  use  the  yard,  workshops,  machinery, 
and  tools  of  the  builders  witht  makg  any  paymt  or  allowce 
for  such  use,  and  the  cost  incurred  by  the  pchasers  in  the 
exercise  of  any  of  the  powers  of  this  clause  shall  be  deducted 
from  the  pchase  moy  then  unpd  if  sufft,  and  if  the  same  is 
not  soilt  shall  be  made  good  and  pd  by  the  builders.  Any 
exercise  of  the  powers  of  this  clause  shall  be  witht  prejudice 
to  any  claim  for  delay  under  clause  2. 

7.  The  vessels  and  machinery  shall  be  at  the  risk  in  all  lonmnoe. 
respts  of  the  builders  until  delivered  to  the  pchasers,  and 

until  such  delivery  the  builders  shall,  at  their  own  cost, 
keep  the  same,  or  such  pts  thof  as  shall  from  time  to  time 
be  constructed  and  in  their  posson,  insured  against  loss  or  . 
damage  by  fire  in  one  or  more  first-class  office  or  offices  [to 
be  approved  by  the   pchasers  in  the  joint  names   of  the 

builders  and  the  pchasers]  in  an  amt  exceedg  by  £ for 

each  vessel  the  pchase  moy  then  pd  for  the  same,  and  shall 


(r)  As  to  what  is  snffident  to  take  a  ship  oat  of  the  order  and  disposition  Order  and 
of  the  builders,  see  Wood  v.  BusmU,  5  B.  &  Aid.  942  ;  Wood  v.  JStlly  6  El.  disposition. 
k  BL  355  ;  Exp.  Hodgkin,  20  Eq.  746 ;  M'Bain  v.  Walla^p,  «  App. 
Gas.  588 ;  and  as  to  whether  an  unfinished  ship  is  within  the  Bills  of  Sale 
Acta,  Ke  Exp,  Hodgkin  /  and  as  to  the  aboye  clause,  see  the  cases  referred 
to  $upraj  p.  8,  note  (d).  That  an  unfinished  ship  is  liable  to  be  distrained 
upon  for  rent  owing  by  the  builders  as  lessees  of  the  yard  or  clock,  see  Clarke 
T.  Uillwall  Dock  Co.,  17  Q.  B.  D.  494. 

(i)  As  to  this  clause  not  extending  to  bankruptcy,  sec  Exp.  Barter ^  26 
Ch.  D.  510 ;  impra^  p.  10,  note  (V), 

K.E,— VOL.  X.  C 
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deposit  the  policies  for  such  insnrces  with  the  pchasers  [and 
in  case  the  builders  shall  neglect  to  insure  the  sd  vessels  as 
afsd  or  to  keep  such  insurces  on  foot^  the  pchasers  may 
effect  and  keep  up  such  insurces  and  deduct  the  expses  thof 
from  the  pchase  moy],  and  in  case  the  said  vessels  or  their 
machinery  or  any  pt  thof  shall  be  destroyed  or  damaged  by 
fire,  the  moy  reced  in  respt  of  the  insurces  thof  shall  be 
applied  in  rebuildg  or  reinstatg  the  same. 
No  pay.  8.  No  extension  of  time  shall  be  allowed,  and  no  paymt 

exirawork,  whatever  shall  be  made  for  extra  work  and  materials  (but 
such  extras  shall  be  considered  as  done  for  the  satisfon  of 
the  builders),  unless  before  the  same  are  done  or  provd,  the 
pchasers  by  writg  under  the  hand  of  one  of  their  dirors  and 
their  secretaiy  direct  such  extras  to  be  done  or  provd,  and 
agree  to  the  extension  of  time  and  increase  of  cost  to  be 
Parchasera  allowed  in  respt  thof.     The  pchasers  shall  be  at  liberty  to 
^ting^     require  any  alterons  or  addons  to  be  made  in  or  to  the 
require       vesscls,  engines,  boilers,  or  machineiy  [provd  such  alteron 
'  or  addon  does  not   injuriously  affect  the   genl   intention 
and  design  of  the  sd  specificon  and],  provd  they  do  so  in 
writg  under  the  hand  of  one  of  their  dirors  and  their  secretary, 
in  wch  case  the  terms  and  prices  of  such  alterons  and  addons, 
and  the  extension  of  time  (if  any)  to  be  allowed  in  respt  thof 
shall  be  agrd  upon  in  writg,  and  this  agreemt  shall  thence- 
forth take  effect  as  varied  by  such  supplemental  agreemt. 

Trial  trips.      9.  The  trial  trips  shall  be  [between  the  ports  of and 

and  shall  be]  at  the  risk  and  expse,  in  all  respts,  of 

the  builders,  who  shall  find  the  crew  necy  for  the  safe  navi- 

gon  of  the  vessels  and  for  the  engine  departmts  on  such 

trial  trips,  and  the  coals  and  engine  stores,  and  also  the 

marine  insurce  on  such  trials,  and  no   delivery  shall  be 

considered  complete  until  after  a  trial  satisfactory  to  the 

pchasers'  engineer  or  surveyor. 

^tension       iQ.  In  the  event  of  a  strike  of  workmen  takg  place  in 

ease  of       the  district  or  elsewhere  and  extendg  to  the  builders'  yard, 

dd^^in'     ^^  *^^  other  place  where  the  materials  for  the  sd  vessels  or 

paTxnent     the  machinery  thof  are  prepared,  or  in  case  the  hours  of 
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labour  of  the  workmen  employed  by  the  bailders  shall  be  ^  '"J  »"• 
reduced  below  those  at  present  customary  in  their  works,  so  ^a). 
as  to  interfere  with  or  delay  the  constron  of  the  sd  vessels, 
and  provd  that  notice  in  writg  of  such  strike  or  redon  in  the 
hours  of  labour  shall  be  immedly  given  by  the  builders  to 

the  pchasers  at  their  office  in ,  or  in  case  of  any  delay 

takg  place  in  the  paymt  of  any  instalmt  of  the  pchase 
moy,  the  builders  shall  be  allowed  one  day's  extension  of 
time  for  the  buildg  and  complon  of  the  sd  vessels  for  each 
day  of  strike  or  each  day's  delay  in  paymt,  or,  in  case  of 
such  redon  in  the  hours  of  labour  as  afsd,  shall  be  allowed  a 
proper  extension  of  time  to  be  settled  in  case  of  diffce  by  a 
referee  as  hinafter  provd. 

11.  In  the  event  of  any  instalmt  of  the  pchase  moy  re-  ProTisiona 
maining  unpd  for  fourteen  days  after  the  same  is  due,  the  ^f^Tt  in 
builders  shall  be  entled  to  intt  thron  at  £2  per  cent,  per  pjyment 

of  punrbftBC 

annum  over  the  current  Bank  of  England  rate,  and  shall  be  mooey. 
at  hberty  to  sell  the  vessel  upon  wch  such  instalmt  may  be 
overdue,  as  she  may  then  lie,  with  the  engines,  boilers,  and 
machinery,  or  may  complete  her  and  sell  her  after  complon 
by  public  auction  or  private  contract,  and  any  loss  on  such 
resale  shall  be  made  good  by  the  pchasers,  and  any  balce  of 
the  proceeds  of  such  sale  wch  may  remain  after  satisfyg  all 
claims  of  the  builders  shall  be  pd  to  the  pchasers. 

12.  In  the  event  of  any  defective  work  or  material  being  Defective 
discovered  in  the  sd  vessels,  or  either  of  them,  or  the 
engines,  boilers,  or  machinery  thof  within  six  months  after 

the  same  shall  have  been  delivered  to  the  pchasers,  wch 
shall  be  proved  by  them  to  have  existed  at  the  time  of  such 
deliveiy,  then  and  in  such  case  the  same  shall  be  repaired 
and  replaced  by  the  builders  or  at  their  expse,  but  this  shall 
not  include  consequential  damage  or  any  extra  cost  beyond 
the  expse  of  such  repairs  if  the  same  were  done  in  the 
United  Kingdom. 


(a)  As  to  the  meaning  of  the  wonl  **  strike,"  see  Stephens  v.  Ifarrity  5G 
L  Jn  Q.  B.  D,  616. 

c  2 
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18.  Arbitration  Clause,    See  Arbitration. 

In  witness  whof  the  sd  plies  hto  of  the  first  pt  and  one 

of  the  dirors  and  the  secretary  of  the  sd Co  Limited 

have  hrunto  set  their  hands  [or,  the  sd  pties  hto  of  the  first 

pt  have  hrunto  set  their  hands  and  seals,  and  the  sd 

Co  Limited  have  hranto  affixed  their  common  seal]  the  day 
and  yr  first  above  written. 


V. 

AGREEMENT,  engaging  a  Manager  of  a  Business, 
or  other  Officer,  to  be  paid  a  Salary,  and  a 
Per-Centage  on  the  Gross  Returns  or  Profits. 
Variation,  where  he  is  to  go  Abroad. 

Pabttbs,  a.,  principal,  1 ;  B.,  manager,  2. 

Engage-  1.  The  sd  B.  shall  during  the  term  of yrs  from  the 

M^manaMr  ^^^®  ^^^»  ^  ^^^'^  pties  shall  SO  long  live,  and  the  sd  A. 
for  a  term,  ghall  continue  to  carry  on  the  business  of ,  [at , 


in  India],  whether  alone  or  in  ptnp  with  any  other  pson  or 
psons,  serve  the  sd  A.  as  manager,  or,  "  superintendent," 

or  "  foreman  "  [at afsd]  of  the  sd  business,  and  shall 

give  his  whole  time  and  attention  to  the  sd  business,  and 
shall  use  his  best  endeavours  to  improve  and  extend  the 
same,  and  shall  in  all  respts  diligently  and  faithfully  obey 
and  observe  all  lawful  orders  and  instrons  of  the  sd  A.  in 
relon  to  the  conduct  of  the  sd  business,  and  shall  not,  witht 
liis  consent,  divulge  any  secrets  or  dealgs  relatg  thto. 
Manager         [2.  The  sd  B.  shall  when  required  by  the  sd  A.  proceed 

abrM^       to ,  by ,  his  boat  and  railway  fares,  hotel  and  other 

expses  on  the  journey  being  pd  by  the  sd  A.] 
To  keep  g,  The  sd  B.   shall,  whenever  required  by  the  sd  A., 

render  to  him  a  full  acct  of  all  dealgs  and  transons  in  the 


sd  business,  and  shall  keep  at  the  place  of  business  at 
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proper  books  of  acct^  contg  entries  of  all  movs  reced  and 
pd,  and  all  goods  bought^  or  reced,  or  sold^  or  delivered  out, 
and  all  parlars  relative  thto,  and  other  matters  necy  to  show 
the  state  of  the  sd  business,  and  shall  duly  acct  for  all  mojs 
and  sees  belonging  to  the  sd  A.,  wch  shall  come  into  the 
hands  or  power  of  the  sd  B.,  and  forthwith  pay  the  same  to  "^  i»y 
the  sd  A.,  or  to  the  bankers  for  the  time  being  of  the  sd  A.  monejB^ 
to  his  credit,  except  only  such  moys  as  the  sd  B.  shall  be 
authorised  by  the  sd  A.  to  retain  for  the  immediate  require- 
mts  of  the  sd  business. 

4.  The  sd  A.  shall  pay  to  the  sd  B.  during  the  continu-  To  be  paid 
ance  of  his  engagemt  and  provd  he  shall  duly  observe  and 
pfonn  the  agreemts  hrin  on  his  part  contd,  the  salary  of 

£ per  annum,  by  equal  quarterly  paymts,  on  the  

day  of ,  &c.  [on  the  usual  quarter  days]  in  each  yr, 

wilht  any  dedon  except  income-tax,  the  first  paymt  to  be 

made  on  the day  of next :  [And  shall  also  pay  to  ^^  F*'* 

the  sd  B.  every  yr  such  further  sum  as  shall  be  equivalent  on  gnwa 
to  [10]  per  cent,  on  the  gross  returns  of  the  sd  business  [at  "*"""• 

']f  witht  deductg  intt  upon  capital,  rent,  rates,  taxes, 

repairs,  wages,  or  other  outgoings  or  expses,  but  witht  takg 
into  acct  bad  or  doubtful  debts,  or,  "  as  shall  be  equivalent  ^'  °V^** 
to  [10]  per  cent  on  the  net  profits,  if  any,  derived  from  the 
sd  business,"  such  last-mentd  yrly  paymts  to  commce,  and 

be  calculated,  as  from  the  day  of last,  and  to 

be  payable  on  the  day  of in  each  yr].    And  a 

proportionate  pt  of  the  sd  salary  of  £ shall  be  pd  up  to 

the  death  or  terminon  of  the  engagemt  of  the  Bd  B.  from 
the  last  precedg  day  of  paymt  [togr  with  a  sum  equivalent 
to  [10]  per  cent,  on  the  gross  returns,  or,  "  net  profits," 

wch  shall  have  arisen  from  the  sd  business  since  the 

day  of then  last  past]. 

[5.  With  a  view  to  the  ascertains;  of  the  amt  of  such  Annual 

sccountB. 

further  sum  as  afsd,  the  accts  of  the  sd  business  shall  be 
made  up  by,  or  under  the  diron  of,  the  sd  A.  every  yr  on 

the  day  of  ,  and  also  on  the  day  on  wch  the 

engagemt  of  the  sd  B.  shall  terminate,  or  as  soon  after  each 
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such  day  as  may  be,  and  a  proper  balce-sheet  thof  shall  be 

made  out  and  furnished  as  soon  as  may  be  to  the  sd  B., 

and  shall,  on  being  verified  by  a  statutory  declon  of  the  sd 

A,,  or  of  some  pson  who  shall  have  been  employed  by  him 

to  make  up  the  sd  acct,  be  bindg  and  conclusive  upon  the 

sdB.] 

Agrc«-  [6.  Nothing  hrin  contd  shall  be  construed  as  in  any 

to  create  a  sense  creatg  a  ptnp  between  the  sd  A.  and  B.,  or  as  givg  to 

PJf*°f'-     the  sd  B.  any  of  the  rights  or  renderg  him  subjt  to  any  of 

the  liabilities  of  a  ptner  except  such  a  right  to  an  acct 

of  the  gross  rettuns  [net  profits]  of  the  sd  business  as  shall 

be  necy  for  the  ppose  of  ascertaing  the  amt  of  any  further 

sum  payable  to  him  as  afsd,  in  case  such  amt  shall  not  be 

ascertained  and  verified  in  mner  hinbfe  provd.] 

Board  and       7,  The  sd  B.  shall  also  durg  the  continuce  of  his   en- 

*^°^      gagemt  be  provd  by  the  sd  A.  with  a  suitable  residce  at 

,  or  elsewhere,  free  from  rates  and  taxes,  oTy  "with 

good  and  sufft  meat,  drink,  lodging,  washg,  and  fuel,  and 
shall,  if  required  by  the  sd  A.,  reside  in  the  house  in  wch 
the  sd  business  is  now,  or  shall  for  the  time  being  be  canied 

on,  and  shall  in  that  case  have  the  use  of rooms  thrin, 

free  from  all  rent,  rates,  and  taxes  in  respt  thof." 
Termina-        8.  EiTHER  of  the  pties  hto  may  terminate  the  engagemt 
noticed       ^f  *1^®  sd  B.  at  any  time  before  the  expiron  of  the  sd  term 

of }TS,  on  givg,  or  sendg  by  post  in  a  registered  letter 

to  the  other  pty,  six  calr  months'  notice  in  writg,  such 
notice  to  be  given  or  sent  to  the  sd  A.  at  his  usual  place  of 
abode  or  business  in  England,  and  such  notice  to  be  given 
or  sent  to  the  sd  B.  at  his  usual  place  of  abode,  or  at  the 
countg-house  at  wch  the  sd  business  shall  then  be  carried 


As  to  what  (a)  This  agreement  woald  not  create  a  partnership  even  as  the  law  stood 
creates  before  28  &  29  Vic.  c.  86,  s.  2.  Even  an  agreement  to  share  profits  and 
partner-  losses  will  not  necessarily  constitute  a  partnership,  if  on  the  whole  agree< 
ment  it  appears  that  the  person  so  sharing  was  not  intended  to  be  a  partner, 
but  only  an  employ^  or  senrant :  Walker  v.  Hirsch^  27  Ch.  D.  460.  As  to 
an  agreement  to  share  profits  creating  a  partnership,  see  Badcley  v.  ConsoU" 
dated  Bank,  38  Ch.  D.  238  ;  Lindley  on  Partnership,  5th  ed.  pp.  10—17. 
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on  [m  India],  and  upon  the  expiron  of  six  calr  months  from 
the  date  of  such  notice  being  given  or  posted,  the  sd  en- 
gagemt  shall  determine.    Pboyd  always  that  the  sd  A.  may  Or  on  pay- 
tenninate  the  sd  engagemt  at  any  time  on  paying  to  the  sd  montiis' 
B.  in  lien  of  such  notice  as  afsd,  six  calr  months'  salary  in  ■*'*^* 
adyce  [with  a  farther  sum  in  lieu  of  such  percentage  as  afsd, 
for  such  six  months,  equal  to  the  sum  wch  became  payable 
by  way  of  percentage  for  the  then  last  precedg  six  months, 
for  wch  accts  shall  have  been  made  out  as  afsd]. 

9*  If  the  sd  B.  shall  at  any  time  wilfully  neglect  orProTuion 
refose,  or  from  illness  or  any  other  cause,  become  or  be  ^^^-^"^^ 
unable  to  pform  any  of  the  duties  devolvg  upon  him  under  ci^  <>' 
this  engagemt,  it  ^shall  be  lawful  for  the  sd  A.  to  suspend  ^*''*^' 
the  salary  [and  further  sum  by  way  of  percentage]  of  the  sd  suspend, 
B.  during  such  neglect,  refusal,  illness,  or  inability  as  afsd. 
And  farther,  it  shall  be  lawful  for  the  sd  A.  in  the  event  of  oi^.^^^'- 
such  refusal  or  neglect  of  the  sd  B.  or  his  becomg  incapaci- 
tated by  illness  or  orwise,  immedly  to  terminate  the  en- 
gagemt of  the  sd  B.  witht  givg  any  such  notice,  or  makg 
such  payment  in  advce  as  is  provd  for  in  clause  8. 

[10.  The  sd  A.  shall  pay  the  boat  and  railway  fares,  hotel  Expenses 
and  other  expses  of  the  journey  of  the  sd  B.  on  his  return  joJ^eyU) 
to  England  in  any  of  the  followg  events—  ^  p*^^- 

First.  If  the  sd  A.  shall  terminate  the  engagemt  of  the  On  termt. 
sd  B.  by  notice  psuant  to  the  8th  clause,  and  the  sd  B.  shall  ^^|^  ^ 
start  on  his  journey  to  England  within  three  calr  months 
from  the  expiron  of  such  notice. 

Second.  If  the  sd  A.  shall  terminate  the  engagemt  of  the  or  in  case 
sd  B.,  psuant  to  the  9th  clause  in  consequce  of  the  illness  ^  ^  ' 
of  the  sd  B.,  and  such  illness  shall  not  have  been  occasioned 
by  the  fault  of  the  sd  B.,  and  the  sd  B.  shall  start  on  his 
journey  to  England  within  three  calr  months  from  such 
tenninon  of  his  engagemt,  or  so  soon  afterwards  as  he  shall 
be  able  to  journey  with  safety. 

Third.  If  the  engagemt  of  the  sd  B.  shall  continue  until  or  *t  end 

the  expiron  of  the  sd  term  of yrs,  and  he  shall  always  m^f***' 

conduct  himself  properly  in  the  pformce  of  his  duties,  and 
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shall   start  on   his  journey  to  England  within  three   cair 

months  from  the  expiron  of  the  sd  term  of yrs.] 

B«i)ayment  [n.  jy  ease  the  engagemt  of  the  sd  B.  shall  at  any  time, 
money.  within  two  yrs  from  the  date  of  this  agreemt,  be  terminated 
by  notice  given  by  the  sd  B.  psuant  to  the  8th  clause,  or 
be  terminated  from  any  cause  other  than  the  illness  of  the 
sd  B.y  psuant  to  the  9th  clause,  he,  the  sd  B.,  shall  thrupon 
immedly  repay  to  the  sd  A.  the  sum  pd  by  the  sd  A.  psuant 
to  the  2nd  clause.  Such  sum  may  be  recovered  by  the  sd 
A.  as  a  debt  due  from  the  sd  B.,  in  an  action  or  orwise  in 
any  Court  of  competent  jurisdon  [in  England  or  India]. 
Provd  that  this  clause  shall  not  prejudice  or  affect  any  other 
claim  or  remedy  of  the  sd  A«  agst  the  sd  B.  for  breach  of 
contract.] 
Sureties.         [12.  The  sd  B.  shall,  at  his  own  expse,  find  and  provide 

two  responsible  sureties  to  the  amt  of  £ each  or  the 

guarantee  of  a  responsible  Co  to  the  amt  of  £ for  his 

good  conduct,  and  for  the   due  pformce  by  him  of  this 
agreemt.]    In  witness,  &c. 


VI. 

AGREEMENT  wnder  Seal  with  Traders  far  a  Loan 
for  a  Term  of  Years  at  Interest  and  a  Share  of 
Profits  (a). 


Parties.  THIS  INDRE,  made  the 


day  of 


A.  and  B.,  carryg  on  business  in  ptnp  togr  as 


Between 
-  at . 


As  to  what  (^)  The  main  point  is  to  protect  the  lender  from  being  liable  as  a 
constitutes  partner  to  creditors,  as  to  which  such  an  agreement  as  the  above  would 
partner-  clearly  be  within  the  protection  of  the  Partnership  Law  Amendment  Act, 
""P-  1865,  28  &  29  Vic.  c.  86  (so  far  as  the  protection  is  needed,  the  Act  having, 

as  it  seems,  in  this  respect  done  no  more  than  declare  what  was  already  the 
law)  ;  see  ss.  1  and  6  of  the  Act,  and  the  following  cases  as  to  what  con- 
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under  the  style  or  firm  of  A.  &  Co.  (hinafter  referred  to  as 
the  borrowers)  of  the  one  pt,  and  C.  of,  &c.  (hinafter  referred 
to  as  the  lender^  which  expression  shall  be  deemed  to 
include  his  exs^  ads,  and  assigns,  where  the  context  so 
admits),  of  the  other  pt :  Whas  the  lender  has  this  day  pd  Eedtal. 
and  advced  by  way  of  loan  to  the  borrowers  the  smn  of 

£ for  the  term  of yrs  fi'om  the  date  hrof  upon 

havg  the  repaymt  of  the  same  with  such  intt  as  is  hinafter 
mentd  seed  in  mner  hinafter  appearg,  NOW  THIS 
INDRE  WITNETH  that  it  is  hby  covted  and  agrd  by 
and  between  the  sd  pties  hto  as  follows  : — 

1.  Joint  and  sevl  covt  by  the  borrowers  with  the  lender,  CcfmoMii 

that  the  borrowers  will  pay  to  the  lender  the  sum  of  £ dpS^i^S^ 

on  the day  of ,  And  until  the  sd  ppal  sum  shall  'Jli^f 

be  repd  wiU  pay  to  him  intt  thron  or  on  so  much  thof  as  net  profits, 
shall  remain  owing  at  the  rate  of per  cent  per  annum 

by  quarterly  paymts  on  the  usual  quarter  days  in  each  yr. 
And  will  also  pay  to  him,  by  way  of  addonal  intt,  for  each 
yr  during  wch  the  borrowers  shall  make  any  net  profits, 

such  further  sum  as  shall  be  equivalent  to  one  equal 

pt  of  such  net  profits  derived  from  the  sd  business,  such 

last-mentd  yrly  paymts  to  be  payable  on  the day  of 

in  each  yr* 

2.  Yearly  AccountSy  see  p.  21. 


ititiites  a  partneTsbip  :  Bullen  y.  Sharp,  L.  B.  1  G.  P.  86  ;  Holm€  ▼.  i/am- 
m^ni,  L.  B.  1  Ex.  218  ;  Mollwo,  March  ^  Co,  v.  The  Court  of  Wards, 
L.  B.  4  P.  C.  419 ;  :Estp.  Mils,  8  Ch.  569 ;  Mass  v.  Parkynt,  20  £q. 
331 ;  Sffert  y.  Syers,  1  App.  Cas.  174  ;  Exp.  SheU,  4  Gh.  D.  789 ;  Exp, 
Tamavt,  6  Gh.  D.  303  ;  Exp.  Delhasse,  In  re  Megetand,  7  Gh.  D.  511 ;  Pooley 
▼.  DnvtT,  5  Ch.  D.  458  ;  WaZJter  y.  Hirsch,  27  Ch.  D.  460  ;  In  re  Stone,  33 
Ch.  B.  541 ;  Badeley  y.  Consolidated  Bank,  34  Gh.  D.  536,  reyersecl  on 
appeal  on  the  qnestion  of  partnership  or  no  partnership,  38  Ch.  D.  238  ;  36 
W.  fi.  745.  The  result  of  the  cases  appears  to  be  that  a  partnership  is  not 
itttsessaiily  excluded  by  a  proyision  such  as  that  in  clause  7,  nor  by  any 
means  necessarily  implied  by  a  sharing  of  profits,  but  that  the  whole  of  the 
^P^^eement  is  to  be  looked  at  to  ascertain  whether  the  meaning  is  that  the 
parties  should  carry  on  the  business  as  principals  and  as  agents  for  each 
other,  ie.,  as  a  joint  business,  or  that  it  should  be  the  business  of  one  only. 
Pee  further  Lindley  on  Partnership,  5th  ed.  pp.  10—17. 
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Borrowen 
to  keep 
proper 
bookfl  of 
account. 


What  are  3.  The  net  profits  shall,  for  the  ppose  of  ascertaing  the 
amt  of  such  addonal  intt  as  afsd,  be  taken  to  be  the  amt  of  the 

gross  rects  after  deductg  intt  on  the  sd  sum  of  £ at  the 

afsd  rate  of per  cent,  per  annum,  as  well  as  intt  at  the 

like  rate  on  any  other  capital  employed  by  the  sd  borrowers 
in  the  sd  business  and  all  paymts  for  rent,  rates,  taxes, 
repairs,  wages  and  other  workg  expses  and  outgoings  pro- 
perly deducted  in  the  estimon  of  net  profits. 

4.  The  borrowers  shall  keep  aU  usual  and  pper  books  of 
acct  of  and  concemg  all  pchases  and  sales  of  goods  made  by 
them,  and  of  aU  other  matters  and  transons  concemg  the 
premes,  and  the  sd  books  and  accts  and  all  bills,  notes, 
sees  for  moy,  Ires,  and  other  writgs  relatg  to  the  matters, 
afsd  in  the  posson  or  under  the  control  of  the  borrowers 
shall  be  carefully  preserved  by  them  (damage  by  fire  or 
other  inevitable  accident  only  excepted)  and  shall  at  aU 
reasble  times  be  open  to  the  inspection  of  the  lender, 
who  or  whose  agent  or  agents  shall  have  full  liberty  to 
make  copies  or  extracts  of  or  from  the  same  or  any  of 
them. 

5.  The  lender  may  require  repaymt  of  the  sd  sum  of 

£ to  be  made  before  the  sd day  of if  the 

borrowers  shall  cease  to  carry  on  the  sd  business  [or  shall, 
witht  the  consent  in  writg  of  the  lender,  admit  any  ptner 
with  them  in  the  sd  business],  or  if  any  quarterly  paymt  of 
the  sd  intt  on  the  sd  sum  of  £ or  any  sum  payable  by 

on  notice.  Way  of  addonal  intt  as  hinbfe  provd  shall  be  in  arrear  for 
28  days,  or  if  the  lender  shall  have  given  to  the  borrowers 
or  sent  by  post  to  their  place  of  business  for  the  time  being 

not  less  than  calr  months'  notice  in  writg  in  that 

behalf. 

6.  It  shall  be  lawful  for  the  borrowers  to  repay  the  sd 

sum  of  £ at  any  time  before  the  sd day  of 

on  givg  to  the  lender  or  sendg  by  post  to  his  usual  or  last 

known  address  not  less  than calr  months'  notice  in 

writg  of  their  intention  in  that  behalf,  such  notice  to  expire 
on  the day  of in  any  yr. 


When 
lender  may 
require  re- 
payment, 


BorrowefB 
may  repay 
on  notice. 
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7.  Agreemt  not  to  create  a  ptnp,  see  p.  22,     [Arbitration 
clatue^  tee  Abbitration.]    In  wttkess,  Sec. 


vn. 

AGREEMENT  between  a  Banking  Company  and  a 
Managing  Director  of  a  Branch  abroad. 

Pasties,  The  Bank  Limited   (hinaflter  called  the 

Bank),  1.  A.  of,  &c.  (hinafter  genlly  called  the  Managing 
Diror),  2. 

1.  The  sd  A.  shall  become  and  be  from  and  after  the  A  to  be 

■ day  of Managing  Diror  of  the  business  of  the  dUJSS^ 

Bank,  at  its  branch  establishmt  opened  or  forthwith  to  be 
opened  in (hinafter  called  the  Branch). 

2.  The  Managing  Diror  shall  possess  all  such  powers,  Powen  and 
and  pform  aU  such  duties  as  shall  be  necy  usual  or  con-  "***^ 
venient  to  enable  him  effectually  to  manage  and  super- 
intend the  business  of  the  Branch,  subjt  neys  to  the  stipu- 

lons  hinafl;er  contd  and  to  any  such  additional  or  other 
stipalons  and  condons  as  may  from  time  to  time  hrafi;er  be 
created  or  imposed  by  any  resolons  of  the  Bank  or  its 
Board  of  Dirors. 

8.  For  the  pposes  of  the  business  at  the  Branch,  the  Managing 
libnaging  Diror  shall  have  power  to  authorize  and  make  all  f^f^[^*^ 
necy  expenditure  and  pay  all  necy  outgoings,  and  to  hire  goings  and 
and  employ  all  such  clerks,  messengers,  or  other  seryants 
as  he  shall  consider  to  be  required  for  carryg  on  the  busi- 
ness of  the  Branch,  and  shall  also  have  the  absolute  control 
over,  and  also  power  at  his  absolute  discron  to  dischge  any 
aach  psons,  save  and  except  that  he  shall,  if  and  when 
exply  required  so  to  do  by  the  Bank  or  its  Dirors,  hire. 
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To  transmit 
to  Bank 
statement 
of  out- 
goings. 


To  keep 
accounts. 


To  transmit 
to  Bank 
statement 
of  business, 


and  impor- 
tant infor- 
mation. 

To  permit 
inspection 
of  accounts. 


employ  or  dismiss  any  clerk,  messenger,  or  other  servant, 
whether  such  hirg  or  dismissal  shall  be  accordg  to  his  wish 
or  not. 

4«  The  Managing  Diror  shall  make  out  and  deliver,  or 
transmit  to  the  Bank  or  its  Board  of  Dirors,  or  to  such 
pson  or  psons  as  they  shall  require  from  time  to  time,  a 
statemt  of  such  expenditure  and  outgoings,  and  of  the  psons 
so  employed,  and  the  amt  of  the  salaries,  wages,  or  other 
remuneron  to  wch  they  are  resply  entled,  and  in  respt  of 
what  matter  or  services  such  expenditure  or  outgoings, 
salaries,  wages,  or  other  remuneron  is  or  shall  be  payable, 
togr  with  such  other  parlars  in  relon  to  such  matters  or 
psons  as  the  Bank  or  its  Dirors  shall  from  time  to  time 
require. 

5.  The  Managing  Diror  shall  keep,  or  cause  to  be  kept, 
full  and  correct  entries,  minutes  or  accts  of  all  Bankg  accts 
opened  or  withdrawn,  and  of  all  rects  of  moys,  sees  or 
effects,  and  of  all  advces  made  and  discounts  or  credits 
granted,  and  of  all  special  operons  entered  into  on  behalf 
of,  or  connected  with,  and  of  the  genl  assets,  balces,  debts, 
and  credits  of  the  Branch,  and  also  all  such  further  or  other 
parlars  and  details  as  shall  from  time  to  time  be  required 
by  the  Bank  or  its  Dirors  with  referee  thto. 

6.  The  Managing  Diror  shall  also  from  time  to  time 
as  and  when  he  shall  be  required  by  the  Bank  or  its 
Dirors  so  to  do,  compile  or  extract,  and  transmit  to  the 
Bank  or  its  Dirors  at  its  chief  estabUshmt  in  London  or 
elsewhere,  as  required,  or  to  any  officer  thof  or  other  pson 
or  psons  who  shall  be  duly  named  for  that  ppose,  an 
abstract,  epitome,  or  statemt  in  full  detail  of  all  parlai*s  and 
ordinary  or  special  circes  relatg  to  the  sd  business  at  or 
connected  with  the  Branch,  or  to  his  managemt  of  the 
same,  and  parlarly  and  immedly  upon  the  occurrence  of  any 
circe  callg  for  special  attention  on  the  pt  of  the  Bank  or  its 
Dirors,  shall  transmit  to  the  sd  chief  establishmt  full  and 
sufft  notice  thof,  and  also  shall  at  any  time  permit  the 
Bank  or  its  Dirors,  or  any  pson  or  psons  duly  authorised 
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bj  the  Dirors  in  that  behalf,  to  m8i>ect  and  examine  all 
books  of  acct,  entries^  minutes,  and  other  parlars  so  kept 
by  him,  and  shall  give  to  the  Bank  or  its  Dirors,  or  any 
pson  or  psons  authorized  by  them  as  afsd,  all  such  informon, 
fiicilities  and  assistce  as  shall  be  reasbly  required,  to  enable 
them  or  him  fully  to  understand  any  such  accts  or  other 
parlars. 

7.  The  Managing  Diror  shall  not  divulge  or  make  known  PaiUifai 
in  any  mner  whatsr  any  dealgs  or  concerns  of  or  relatg  to  ^**^ 
the  business  of  the  Bank,  wheresr  carried  on  or  transacted, 
witht  the  authority  of  the  Bank  or  its  Dirors,  but  shall  at 

all  times  be-  true  and  just  to  the  Bank  in  all  his  dealgs,  and 
shall  not  injure  or  unduly  pledge  its  credit  or  assets,  or 
employ  or  make  liable  the  same  save  in  the  usual  and 
regular  course  of  business,  and  shall  use  his  best  endea- 
Tours  and  exertions  to  promote  the  welfare  of  the  Bank  and 
its  business,  and  shall  give  his  whole  time  and  attention  to 
the  business  of  the  Branch,  and  shall  not  give  his  time  or 
psonal  attention  to  any  other  business  or  mercantile  transons 
whatsr. 

8.  The  Managing  Diror  shall  at  his  own  expse,  if  and  Qoanntee. 
when  required  by  the  Bank  or   its    Dirors,    procure    a 
goarantee  or  guarantees  for  his  duly  and  faithfully  executg 

and  pformg  the  duties  of  his  sd  office  and  the  provons  of 
this  agreemt  in  every  respt  to  such  an  amt  as  the  Bank  or 

its  Dirors  shall  require,  not  exceedg  £ ^  from  by  or 

with  some  responsible  pson  or  psons,  or  Co  or  Cos,  and 
shall  deposit  with  the  Bank  the  instrumt  or  instrumts  by 
wch  the  same  shall  be  effected. 

9.  The  Bank  shall  pay  the  Managing  Diror  after  the  Salary. 

rate  of  £ British  sterling  moy  per  annum  for  his 

services  as  such  Managing  Diror  by  equal  quarterly 
pajmts,  and  by  way  of  further  remuneron  for  his  services 

in  each  yr  during  the  term  of  three  yrs  from  the  sd 

day  of ,  a  commission  at  the  rate  of  j£15  for  every  Oommia- 

J^lOO  of  net  profits  made  during  each  of  such  three  yrs  by 
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Pint  year 
to  be  pro- 
bationaiy. 


Rank  may 
terminate 
engage- 
ment at 
the  end 
of  three 
years. 

Termina- 
tion by 
notice. 


Notice. 


the  business  of  the  Branchy  after  deductg  all  usual  and  necy 
outgoings  and  expses  thof  and  intt  on  capital  at  the  rate  of 
£5  per  cent.,  and  after  the  expiron  of  such  three  jrrs  and 
during  the  term  of  five  yrs  thrafter,  a  commission  at  the  rate 
of  JEIO  for  every  dBlOO  of  such  net  profits  in  each  of  such  five 
yrs  after  such  dedons  as  afsd.  But  so,  nevless,  that  in  no 
yr  during  such  five  yrs  shall  the  commission  so  to  be  reced 
by  him  be  in  the  whole  less  than  the  greatest  amt  reced  by 
him  on  acct  thof  in  any  one  of  the  three  yrs  precedg  such 
term  of  five  yrs. 

10.  The  first  yr  of  this  agreemt  and  of  the  engagemt  hby 
made  of  such  Managing  Diror  shall  be  considered  to  be 
probationary  or  experimental,  and  at  the  end  of  such  first 
yr  it  shall  be  lawful  for  either  pty  hto  by  notice  in  writg 
to  the  other  pty  forthwith  to  terminate  this  psnt  agreemt 
and  the  engagemt  hby  made. 

11.  It  shall  be  lawful  for  the  Bank  or  its  Dirors  to 
terminate  this  agreemt  and  the  engagemt  hby  made  at  the 

expiron  of  three  yrs  from  the  sd day  of by  givg 

at  least  calr  months'   prior  notice  in  writg  to  the 

Managing  Diror. 

12.  Either  of  the  pties  hto  may  at  any  time  terminate 
this  agreemt  and  the  engagemt  hby  made,  by  givg  to  the 

other  pty  hereto calr  months'  notice  in  writg,  but  so 

nevless  that  either  pty  givg  such  notice  under  this  psnt 
provon  shall,  at  the  expiron  thof,  pay  to  the  pty  receivg  the 

same  the  sum  of  £ ,  as  liquidated  damages  for  such 

terminon  of  this  agreemt,  except  that  in  case  the  Managing 
Diror  shall  misconduct  himself  in  his  sd  office,  or  fail  to 
observe  and  pform  the  provons  of  this  agreemt,  no  such  sum 
by  way  of  liquidated  damages  shall  be  pd  to  him. 

13.  Any  notice  hby  authorised  or  requireii  to  be  given  by 
the  Bank  to  the  Managing  Diror  shall  be  sufftly  given  by 
postg  the  same  in  a  registered  Ire  addressed  to  him  at  the 
Branch  or  by  leaving  the  same  in  his  usual  private  room  at 
the  Branch,  and  any  notice  hby  authorised  or  required  to  be 
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giyen  by  the  Managing  Diror  to  the  Bank  shall  be  soffUy 
giTen  by  postg  the  same  in  a  registered  Ire  addressed  to  the 
Manager  of  the  Bank  at  the  ppal  office  in  London. 

14.  Lastlt,  this  agreemt  shall  in  all  respts  be  construed  I^v  of 
and  carried  into  effect  accordg  to  the  law  of  England,  so  far  tofn^. 
as  may  be  and  circes  will  permit.    In  witness,  &c. 


vm. 

AGBEEMENT  under  seal  appointing  an  Editor  of  a 
Newspapeb. 

Pasties,  A.  and  B.,  Proprietors,  1.  C,  Editor,  2.  WTias  p^tftiet. 
the  sd  A.  and  B.  carry  on  business  in  co-ptnp  as  proprietors  Reduk. 
of  a  certain  newspaper  or  periodical  called,  &c.,  printed 
and  published  at,  &c.  And  whas  it  has  been  agrd  that  the 
sd  C.  shall  be  apptd  resident  editor  of  the  sd  newspaper  or 
periodical  for  the  period  at  the  salary  and  subjt  to  the  covts 
and  Condons  hinafter  metitd  and  contd,  NOW  THIS 
INDRE  WITNETH  that  it  is  hby  covted  and  agrd  by  and 
between  the  sd  pties  hto  as  follows : — •* 

1.  The  sd  A.  and  B.  hby  appt  the  sd  C.  resident  editor  Appoint- 
of  the  sd,  &c.,  for  the  term  of  five  yrs  commencing  from,  &c.  ™®"J.?^  ^' 

2.  The  sd  C.  shall  during  the  sd  term  conduct  all  the  ^^^^^  ^f 
business  of  editg  and  orwise  in  relon  to  the  sd  newspaper  manage- 
subjt  as  hinafter  mentd.  And  shall  hare  full  power  to  appt 

and  dismiss  all  sub-editors,  correspondents,  contributors, 
clerks,  servants,  and  all  other  psons  employed  in  or  about 
the  sd  business.  And  also,  in  connection  with  thesd  business 
but  not  orwise,  fiill  powers  of  purchasg  stock,  signg  bills  and 
feets,  increasg  and  diminishg  salaries,  prosecutg  and  de- 
fendg  actions  and  legal  pcdgs,  and  genlly  doing  all  things 
weh  he  may  bona  fide  and  to  the  best  of  his  judgmt  consider 
to  be  conducive  to  the  intt  of  the  sd  business. 
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Not  to  do 

certain 
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without 
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CoTenant 
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to  best  of 
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and  obey 
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and  famish 
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&c. 


To  hold 
tbe  office 
during  the 
full  lerm 
unless  pre- 
vented by 
illness,  &c. 


8.  The  sd  C,  so  long  as  he  shall  be  such  resident 
editor,  shall  be  allowed  out  of  the  ptnp  funds  the  sum  of 

£ per  calr  month  as  salar}*,  wch  shall  be  pd  or  may  at 

his  option  be  retained  by  him  out  of  any  moys  of  the  sd 
ptnp  comg  to  his  hands  in  connection  with  the  sd  business. 

4.  Nothing  hrin  contd  shall  be  construed  to  authorise 
the  sd  C.  witht  the  previous  consent  in  writg  of  the  sd 
A.  and  B.  or  other  the  ptners  for  the  time  being  in  the  sd 
business  (hinafter  called  the  proprietors)  to  mtge  or  pledge 
any  of  the  ppty  of  the  sd  ptnp  as  secy  for  any  loan  or  debt, 
or  to  expend  any  moy  belonging  to  the  sd  ptnp  for  bis 
private  pposes  or  to  pchase  real  ppty  with  the  ptnp  funds 
or  to  remove  the  press  or  publishg  office  or  establishmt 
(except  so  far  as  may  be  temporarily  necy  for  any  rebuildg, 
repairs  or  alterons,  or  by  reason  of  fire  or  other  accident), 
or  to  establish  any  branch  presses  or  offices,  or  make 
any  material  alteron  in  the  mode  of  carrj'ing  on  the  sd 
business. 

6.  The  sd  C.  will  at  all  times  durg  the  sd  term  conduct 
the  sd  business  and  edit  the  sd  paper  to  the  best  of  his 
ability,  judgment  and  discretion,  so  as  to  advce  the  intts  of 
the  sd  ptnp.  And  for  that  ppose  will  genlly  reside  at  the  sd 
place  of  business  or  such  other  place  as  may  be  fixed  upon 
as  the  headquarters  of  the  sd  newspaper  [and  shall  at  all 
times  be  subjt  to  and  bound  by  all  instrons  and  dirons  wch 
may  be  given  to  him  by  the  proprietors  touchg  the 
managemt  of  the  sd  business]. 

6.  The  sd  C.  will  during  the  sd  term  duly  remit  quar- 
terly divds  (if  the  state  of  the  ptnp  funds  shall  admit  of  his 
doing  so)  to  the  proprietors,  transmit  to  them  quarterly 
statemts  of  acct  and  reports  of  the  a£fairs  of  the  ptnp,  and 
give  to  them  all  informon  that  may  be  reasbly  required. 

?•  The  sd  C.  will  hold  the  sd  office  of  resident  editor 
(unless  prevented  by  death  or  illness  or  reled  thfrom  by  the 
consent  in  writg  of  the  proprietors)  for  the  sd  term  of  five 
yrs,  and  will  at  the  expiron  or  sooner  determinon  of  the  sd 
term,  take  all  proper  measures  to  hand  over  the  sd  office  to 
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any  successor  duly  apptd  unless  he  the  sd  C,  sliall  be  re- 
appted  for  a  fi-esh  term, 

8.  The  sd  C.  will  not  during  the  sd  term  embark  in  or  Kot  to 
undertake  the  conduct  or  managemt  of  or  be  in  any  way  ^^  ^^i,^^ 
intted  or  concerned    directly    or   indirectly  in  any   otlier  newjjp*p«r. 
newspaper,  journal,  or  periodical  [whose  intts  are  antago- 
nistic to  or  incompatible  with  those  of  the  afsd  newspaper]. 

Add  protons  ifintdfor  terminatg  agreemt,  see  above  Precis. 
V,  and  VII.  and  arhitron  clause,  see  Arbitration.  In 
wrrxEss,  &c. 


IX. 

AGEEEMENT  to  serve  as  an  Assistant  to  two  Pkr- 
soxs  in  Partnership  as  Medical  Practitioners, 

and  not  to  practise  in  the  District  for years 

afterwards. 

PdiiTJEs,  A.  and  B.  (practisg  in  ptnp  togr  as  physicians 
and  surgeons  at,  &c.)  1.     C,  assistant,  2. 

1.  The  sd  A.  and  B.  hby  agree  to  engage  the  sd  C,  and  Engagc- 
the  sd  C.  hby  agrees  to  enter  into  and  continue  in  the 
serrice  of  the  sd  A.  and  B.,  or  the  survor  of  them,  as 
Assistant  in  every  branch  of  their  profession,  practice,  and 
business  of  physicians,  sui*geons,  accoucheurs,  and  apothe- 
caries from  the day  of for  the  period  of yra, 

and  thrafter  until  the  engagemt  of  the  sd  C.  is  terminated 
by  notice  as  liinafter  provd. 

2.  The  sd  C.  shall,  while  he  shall  continue  in  the  service  Diligent 
of  the  sd  A.  and  B.,  or  the  survor  of  them,  faithfully  and 
diligently  serve  them  or  him  as  such  assistant  as  afsd,  and 
dcYote  his  whole  time  to  such  service,  and  at  all  times  obey 
and  comply  with  their  or  his  lawful  commands  and  diroiis  in 
relon  to  the  sd  business  and  practice,  and  to  the  utmost  of  his 

K.E.— VOL.  I.  D 


senictr. 
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without 
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Termina- 
tion on 
notice  or 
dissolution 
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ship. 


skill  and  ability  serve  and  promote  the  intts  of  the  sd  A. 
and  B.y  or  the  survor  of  them>  and  shall  not  at  any  time 
[except  in  the  case  of  sickness  or  unaToidable  accident  (a)] 
absent  himself  from  their  or  his  service  witht  their  or  his 
consent,  and  shall  not,  witht  such  consent,  divulge  or  dis- 
close any  of  the  secrets,  concerns,  or  affairs  of  the  sd  business 
or  practice. 

8.  The  sd  A.  and  B.,  or  the  survor  of  them,  shall  pay  to 
the  sd  C,  while  he  shall  remain  in  their  or  his  service,  and 
duly  pform  the  agreemts  on  his  pt  hrin  contd,  a  salary  of 

£ per  annum,  and  so  in  proportion  for  any  less  period 

than  a  yr,  by  equal  [monthly]  pajrmts  on  the day  of 

,  the  first  paymt  thof  to  be  made  on  the  day 

of . 


[4.  In  case  of  the  absence  of  the  sd  C.  from  the  service  of 
the  sd  A.  and  B.,  or  the  survor  of  them,  owing  to  sickness  or 
other  unavoidable  cause  during  a  continuous  period  of  more 

than days,  the  sd  A.  and  B.,  or  the  survor  of  them,  may 

if  they  or  he  think  fit  appt  a  Substitute  for  the  sd  C,  and 
may  remunerate  him  out  of  the  salary  [and  share  of  profits] 
hby  provd  for  the  sd  C] 

[5.  The  sd  C.  shall  pay  the  sum  of  £ as  liquidated 

damages  to  the  sd  A.  and  B.,  or  the  survor  of  them,  for  every 
day  during  wch  he  shall  absent  himself  from  their  or  his 
service  witht  their  or  his  consent  for  any  reason  other  than 
sickness  or  other  unavoidable  cause.] 

Add  Clauses  givg  C.  a  share  in  gross  or  net  profiU — 
declarg  that  no  ptnp  is  created^ — and  providg  C.  with  board 
and  lodging^  if  so  intd.  See  Clauses  4,  6,  and  7  of  Prece- 
dent V. 

6.  The  engagemt  of  the  sd  C.  may  be  terminated  at  any 

time  after  the day  of  ■: ,  by  either  pty,  on  givg  to 

the  other  pty calr  months'  notice  in  writg,  expirg  at 


(a)  As  to  the  law  in  the  absence  of  any  provision  for  this  event,  see 
Robinson  Y.BavUoiif  L.  R.  6  Ex.  269  ;  Belfast  Building  Co,  v.  Hamilton 
12  L.  R.  Tr.  Q.  B.  105. 
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any  time  after  such  day,  or  leavg  such  notice  addressed  to 
such  other  pty  at  the  surgery,  or  place  of  business,  of  the 
sd  A.  and  B.,  or  the  survor  of  them :  And  the  engagemt  of 
thesd  C.  shall  also  cease  in  the  eyent  of  the  dissolon  at  any 
time  of  the  ptnp  of  the  sd  A.  and  B.  orwise  than  by  death. 

7.  The  sd  C.  shall  not  at  any  time,  while  he  shall  remain  Not  to 
in  the  service  of  the  sd  A.  and  B.,  or  the  survor  of  them,  diatnci/a). 

•  or  mthin yrs  after  he  shall  have  left  such  service, 

foDow,  use,  or  carry  on  at afsd,  or  within miles 

thof,  the  profession,  practice,  or  business  of  a  physician, 
surgeon,  accoucheur,  or  apothecary,  either  in  his  own  name, 
or  in  the  name  or  names  of  any  other  pson  or  psons,  and 
either  directly  or  indirectly,  and  shall  not,  during  such 
period,  enter  into  the  service  of  any  pson  or  psons  other 
than  the  sd  A.  and  B.  as  assistant,  or  orwise  in,  or  in  relon 
to,  any  such  profession,  practice  or  business  as  afsd  within 
the  limits  afsd,  and  shall  not  during  the  period  afsd  endeavour 
or  attempt,  directly  or  indirectly,  to  induce  any  pson  or 
psons  to  cease  from  employg  the  sd  A.  and  B.,  or  the  survor 
of  them,  in  the  way  of  their  or  his  profession,  practice,  or 
hosiness,  or  to  induce  any  pson  or  psons  within  the  limits 
a&d,  so  to  employ  any  pson  or  psons  other  than  the  sd 
A.  and  B.,  or  one  of  them.    In  wttness,  &o. 


(a)  Tb&t  an  agreement  of  this  kind  in  restraint  of  trade  must  be  limited  Agreement 
as  to  space,  see  the  note  to  the  Precedent  of  a  Bond  not  to  carry  on  trade  in  restraint 
within  certain  limits,  infra.    In  this  clause,  as  well  as  in  the  rest  of  the  ^^  trade, 
agreement,  the  possibility  of  a  dissolution  of  the  partnership  between  A. 
and  6.  has  to  be  considered ;  see  Palmer  t.  Mallet y  36  Gh.  D.  411.    That  an 
unqualified  practitioner  cannot  enforce  such  an  agreement  against  a  former 
anstant,  see  Davies  y.  MakuJia,  29  Ch.  D.  596.    The  benefit  of  such  a  cove- 
nant  is  assignable,  and  would  pass  under  a  sale  of  the  goodwill ;  Jacohy  y. 
HTki^awr^  82  W.  R.  718. 


D  2 
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To  keep 
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Salary. 


X. 

AGREEMENT  between  a  Manufacturer  and  a 
Traveller  'with  Provision  for  an  ultimate 
Partnership. 

Parties,  A.,  of,  Jcc,  manufacturer  (liinafter  called  the  em- 
ployer), 1.  B.,  of,  JL'c,  commercial  traveller  (binafter  called 
the  traveUer),  2.  WHBY  IT  IS  MUTUALLY  AGRD 
as  follows : — 

1.  The  traveller  shall  enter  into  the  service  of  the  em- 
ployer as  traveller  for  him  in  the  business  of  a manu- 
facturer, carried  on  by  him  at afsd,  for  the  period  of 

yrs  from  the  day  of ,  18 — ,   subjt  to  the 

genl  control  of  the  employer. 

2.  The  traveller  shall  devote  the  whole  of  his  time,  atten- 
tion, and  energies  to  the  pformce  of  his  duties  as  such 
ti'aveller,  and  shall  not,  either  directly  or  indirectly,  alone 
or  in  ptnp,  be  connected  with  or  concerned  in  any  other 
business  or  pursuit  whatsr,  dming  tlie  sd  term  of jts. 

8.  The  traveller  shall,  subjt  to  the  control  of  the  em- 
ployer, keep  pper  books  of  acct,  and  make  due  and  correct 
entries  of  the  price  of  all  goods  sold,  and  of  all  transons  and 
dealgs  of  and  in  relon  to  the  sd  business,  and  shall  serve 
the  employer  diligently  and  accordg  to  his  best  abilities  in 
all  respts. 

4.  The  fixed  salary  of  the  traveller  shall  be  the  sum  of 

£ per  week  for  the  first  yr,  payable  by  the  employer 

weekly  from  the  commencemt  of  the  sd  service  on  the 
day  of ,  and  on  every  succeedg  Saturday,  and  £ 


Commis- 


Bioa. 


per  week  for  the  second  yr,  and  £ per  week  for  the 

third  yr,  payable  weekly  in  like  mner,  from  the  commencemt 
of  such  respive  jts. 
[5.  The  traveller  shall  also  be  pd  in  addon  to  such  fixed 

salary  a  commission  at  the  rate  of  £ per  cent,  upon  the 

entire  business  returns  of  the  employer  in  London  and  the 
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suburbs,  includg  thrin  a  circuit  of miles'  radius  measured 

from  the  General  Post  Office,  St.  Martin's-le-Grand.] 

[6.  The  amt  payable  to  the  traveller  in  respt  of  his  com-  P^j»«t  rf 
mission  shall  be  ascertained  and  pd  to  him  by  quarterly  ^^^ 
paymts,  at  the  end  of  each  period  of  three  calr  months  from 
the  commencemt  of  the  sd  serrice,  and  in  the  event  of  the 
death  of  either  of  the  sd  pties  the  sd  commission  shall  be 
computed  and  pd  up  to  the  day  of  such  death.] 

7.  The  reasble  travellg  expses  and  hotel  bills  of  the^^™'*'^ 
traveller  incurred  in  connection  with  the  business  of  the 
employer  shall  be  pd  by  the  employer  [borae  by  the  sd 
pties  in  equal  moieties],  and  the  employer  shall  from  week 
to  week  pay  to  the  traveller  [one  half  of]  the  sd  travellg 
eipses  and  hotel  bills  in  addon  to  his  fixed  salary.  The 
employer  shall  provide  a  horse  and  carriage  for  the  use  of 
the  traveller,  and  in  the  event  of  any  damage  thto,  the  loss 
shall  be  borne  by  the  pties  hto  equalh'. 

[8.  At  the  expiron  of  the  sd  period  of yrs,  the  em-  ?«*»«• 

plojer  shall  take  the  traveller  into  ptnp  with  him  in  his  sd  the  end 

business,  for  the  term  of yrs  from  such  expiron  if  both  ^  *•""• 

pties  shall  so  long  live,  and  give  him  one  equal  fourth  share 
of  the  net  gains  and  profits  of  the  sd  business  for  the  suc- 

ceedg  period  of yi*s,  and  one  equal  third  share  thof 

after  that  term,  the  employer  providg  the  requisite  capital 
for  caiTyg  on  the  sd  business,  and  a  pper  deed  of  ptnp 
shall  be  entd  into  betwn  the  sd  pties,  any  question  as  to  the 
terms  whof  shall  be  settled  by  arbitron  under  the  clause 
hinafter  contd.] 

[9.  Arbitration  clause.  See  ARBrrnATioN.]  In  wttkess,  &c.  Arbitm- 

iion. 
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XL 

AGREEMENT  under  Seal  between  a  Firm  0/ Traders 
and  an  Agent /or  the  Sale  of  Goods.  Peoyisions 
/or  Payment (/CoMMissioNj/or  determining  Agency, 
and  for  restraining  Agevt  from  carrying  on  a  similar 
Business,  and  other  Clauses. 


THIS  INDRE  made  the 


day  of 


betwn  A., 


agent  (hinafter  called  the  agent)  of  the  one  pt,  and  B.,  C, 

and  D.,  ppals,  carryg  on  business  in  ptup  togr  as  , 

under  the  style  or  firm  of  B.  &  Co.,  at,  &c.,  or,  "  and 
Messrs.  B.  &  Co.,  &c."  (hinafter  called  the  ppals),  of 
the  other  pt.  Whas  the  agent  has  agrd  to  become  the 
agent  of  the  ppals  in  London  for  the  sale  of manufac- 
tured or  supplied  by  them  upon  the  terms  and  in  mner  hin- 
after mentd,  NOW  THIS  INDRE  WITNETH,  that  it  is 
hby  covted  and  agrd  by  and  betwn  the  sd  pties  hto  as  follows : 

1.  The  ppals  shall,  from  time  to  time  during  the  term  of 

yrs  from  the  day  of  the  date  hof  (if  the  agent  shall  so 

long  live),  [ship],  consign,  and  supply  at  their  own  costs  and 
chges  to  the  agent  with  as  little  delay  as  may  be  after  they 
shall  have  reced  from  him  a  notice  or  order  in  writg  for  the 
same  (unless  they  shall  be  prevented  by  some  just  and  sufil 

cause),  such  quantities  and  descriptions  of or  other 

goods  or  merchandise  wch  are  now,  or  shall  for  the  time 
being,  be  manufactiured  or  dealt  in  by  the  ppals,  as  the  agent 
shall  require,  or,  "  as  will  keep  up  a  stock  in  the  hands  of 
the  agent  to  the  value  of  £ ." 

2.  The  agent  shall,  during  the  term  afsd,  rece  all  such 
goods  and  merchandise  as  shall  be  consigned  or  supplied  to 
him  by  the  ppals  as  afsd,  and  shall  use  his  best  endeavours 
to  sell  and  dispose  of  the  same  to  the  best  advantage,  and 
for  the  best  prices  that  can  be  obtained  for  the  same,  not 
being  less  than  such  prices,  if  any,  as  may  from  time  to  time 
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be  fixed  by  the  ppals,  and  either  for  ready  moy  or  to  psons 

of  good  credit :  And  shall  in  the  meantime  keep  the  same 

deposited  in  warehouses  or  other  proper  places,  and  shall 

twice  in  every  yr,  as  hinafter  mentd,  duly  acct  with  the  ppals 

for,  and  pay  over  or  remit  to  them  all  moys.  bills,  notes,  and  ?«»•*>•  *« 

sees,  wch  shall  have  been  reced  by,  or  come  to  the  hands  of  halt-jmAj. 

the  agent,  firom  or  in  respt  of  the  sale  or  disposon  of  the  sd 

goods  or  merchandise,  after  deductg  the  expses  and  allowces 

and  other  dedons  hinafter  mentd. 

[8.  In  case  the  ppals  shall  at  any  time  during  the  sub-  Pnmsioo 
sistce  of  this  agreemt  firom  any  cause  whatever,  fail  or  omit  aion  to  rap- 
to  supply  the  agent  with  such  goods  or  merchandise  as  afsd  P'y  8o<m^ 

irithin weeks  after  receivg  a  notice  or  order  in  wiitg 

from  him  for  the  same,  the  agent  may  thrupon  pchase  or 
obtain  from  any  other  pson  or  psons  such  goods  or  merchan- 
dise as  he  shall  require,  and  wch  the  ppals  shall  so  have 
failed  to  supply :  Provd  that  the  agent  shall  duly  acct,  at 
the  times  and  in  mner  hinafter  provd,  for  all  the  net  profits 
to  arise  from  the  sale  thof,  after  deductg  the  first  cost  or 
price  of  the  same,  and  expses,  and  such  other  dedons  and 
allowces  as  hinafter  mentd.] 

4.  The  ppals  shall  allow  or  pay  to  the  agent  so  long  as  Bxpenaes. 
he  shall  continue  to  be  their  agent  under  this  agreemt,  all 
reasble  expses  for  carriage  or  delivery  of  the  sd  goods  or 
merchandise,  and  for  books,  stationery,  and  postage,  and 
an  other  reasble  and  customary  expses  attendg  the  sale  thof, 
or  orwise  incurred  by  him  in  respt  of  the  premes  [save  as 
hrin  orwise  provd]:    And   shall  also  allow  or  pay  him  acommu- 

commission  or  salary  at  the  rate  of  £ per  cent,  upon  the  "^°' 

[net]  proceeds  wch  shall  arise  from  the  sale  of  all  such 
goods  or  merchandise  as  afsd  [after  deductg  expses],  such 
commission  to  be  chgeable  upon  moys  actually  reced  only, 
and  not  upon  outstandg  debts  :  [And  in  case  such  commis- 
sion shall,  upon  the  makg  up  of  any  half-yrly  acct  as  hin- 
after mentd,  be  found  to  amt  to  a  less  sum  than  £ for 

the  precedg  haK-yr,  then  the  agent  shall  be  entled  to  retain 
or  be  pd  such  a  further  sum  in  addon  to  the  sd  commission 
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Lion.         as  will  make  the  same  up  to  such  sum  of  £ 2  :  Axd  it  is 

hby  agrd  that  the  commission  and  allowce  afsd,  and  all  sums 
of  moy  whatsr  wch  may  from  time  to  time  be  or  become  due 
or  owing  from  the  ppals  to  the  agent,  shall  he  alien  or  chai-ge 
upon  all  goods,  merchandise,  and  ppty  of  the  ppals,  wch 
shall,  for  the  time  being,  be  in  the  posson  or  custody  of 
the  agent. 

Clerks.  6.   The   agent  shall,  out  of  his   sd   salary  or  allowce, 

provide  and  pay  all  clerks  and  assistants  who  may  be  re- 
quired by  him  for  the  managenit  of  tlie  sd  agency  business. 

Accounte.  6.  The  agent  shall  Reei>  all  usual  and  pper  books  of 
acct  of  and  concerng  all  goods  and  merchandise  reced  by 
him  from  the  j)pals  [or  pchased  or  obtained  by  him  from 
any  other  pson  or  psons  under  clause  8],  and  the  parlars  of 
the  sales  thof,  and  of  all  sums  of  moy,  bills  of  exchange,  and 
other  sees  reced  by  him,  and  of  all  ci'edit  given  on  acct  of 
any  such  goods,  and  of  all  other  matters  and  transons  con- 
cerning the  premes,  and  the  sd  books  and  accts,  and  all  bills, 
notes,  sees  for  mo}',  letters,  and  other  ^mtgs  relatg  to  the 
matters  afsd  in  the  posson,  or  under  the  control  of  the 
agent,  shall  be  carefully  preserved  by  him  (damage  by  fire, 

Insixjciion.  or  other  inevitable  accident  only  excepted)  and  shall  at  all 
reasble  times  be  open  to  the  inspection  of  the  ppals,  or 
any  member  of  their  firm  or  their  agents,  who  shall  have 
full  liberty  to  make  copies  or  extracts  of  or  fi:om  the  same 
or  any  of  them. 

7.  The  sd  pties  shall,  on  the day  of next,  and 

thrafter  during  the  continuance  of  this  agreemt,  on  the 

day  of and  the day  of in  every  jt  (unless 

prevented  by  sickness  or  other  unavoidable  cause,  and  then 
as  soon  as  may  be  after  the  removal  of  such  cause),  settle 
accts  resptg  the  sale  and  disx)oson  of  the  sd  goods  and  the 
other   matters   afsd.      [And    upon   the   settlemt   of  accts, 

intt  at  the  rate  of  £ per  cent,  per  annum  may  be 

chged  by  or  agst  the  agent  upon  all  unpd  balces,  and  for 
the  ppose  of  such  half-yrly  settlemt  of  accts  a  full  and 
parlar  statemt  in  wiitg  shall  previously  to  every  such  day 


Settle- 
ment of 
accounts. 
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as  afsd  be  prepared  by  the  agent  shewing  all  recta  and 
paymts  and  other  deaigs  and  transons  conceniing  the 
premesy  and  every  such  acct  or  statemt,  when  approved 
and  signed  by  the  sd  pties»  shall  be  bindg  npon  them  and 
every  of  them^  and  shall  not  afterwards  be  opened  unless 
some  manifest  error  or  omission  shall  be  discovered  thrin 
within  the  space  of  twelve  calr  months  thrafter,  in  wch  case 
the  same  shall  be  rectified.] 

8.  Thk  agent  shall   on   the   first   day  of  eveiy  month  Monthly 
transmit  to  the   ppals  a  statemt  in   writg  of  the   goods 

wch  may  have  come  to  his  hands  and  of  all  orders  reced  by 
liim,  and  the  parlars  of  all  sales  and  other  transons  wch 
shall  have  taken  place  during  the  precedg  montli. 

9.  The  agent  shall  accept  and  duly  pay  all  such  bills  of  A^ent  to 
exchange  as  may  be  drawn   upon   him  by  the   ppals,  to  ^^^ 
the  amt  of  the  balce  he  may  have  in  hand,  on  havg  three 

days'  previous  notice  given  to  him  thof. 

10.  The  agent  shall  not  at  any  time  witht  the  consent  in  Agency 
writg  of  the  ppals  assign,  transfer,  or  in  any  mner  make  a^^gncd! 
over  the  sd  agency  or  this  present  contract  to  any  pson  or 
psons  whomsr :   And   the   agent,   his   clerks,  agents,  and 
servants,  shall  not,  nor  shall  any  of  them,  during  the  con- 
tinuance of  the  sd  agency,  witht  such  consent  as  last  afsd, 

directly  or  indirectly,  sell  or  dispose  of  any or  other 

goods  or  merchandise  of  the  description  afsd,  for  or  on  acct 

of  the  agent  or  any  pson  or  psons  whomsr,  other  than  the 
ppals.      The    agent,    his    clerks,    agents,    and    servants,  Agent  not 
shall  not,  nor  shall  any  of  them,  during  the  continuance  of  J|JherVa«^ 
the  sd  agency,  witht  such  consent  as  afsd,  directly  or  in-  ncas  of  the 

directly,  buy,  sell,  or  deal  in ,  or  any  of  the  goods  or  "^^    *"  ' 

articles  wch  are  now  or  shall  for  the  time  being  be  usually 
dealt  in  by  the  ppals,  or  carry  on  the  business  or  trade  Or,  any 
of,  &c.,  [or,  carry  on  any  business  or  trade  whatsr,]  for  or  ^^'  ^^^' 
on  acct  of  the  agent  or  any  other  pson  or  psons  whomsr, 
other  than  the  ppals  [but  the  agent  shall  devote  his 
whole  time  and  attention  to  the  sd  agency  business]  :  And 
the  ppals,  their   clerks,  servants,  and  agents,   shall  not. 


neu. 
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PrindpaiB  nor  shall  any  of  them,  durincr  the  period  afsd,  witbt  the 

nottoem.  ^    •  -x        i»  xu  f  i  i!  J 

ploy  any     consent  in  wntg  of  the  agent,  supply  any  such  goods  or 
other  agent  merchandise  as  afsd,  whether  for  resale  or  orwise,  to  any 

in  laue 

place.        pson  or  psons  whomsr,  who  shall  reside  or  carry  on  business 

in  the  town  of afsd,  or  within  the  distance  of 

miles  from,  some  public  bldg  or  other  place  in  the  town,  other 
than  the  agent, 
limit  as  to      H.  Xhe  agent  shall  not  give  credit  to  any  pson  or  psons 

given.        whomsr  for  a  longer  period  than ,  nor  for  any  goods  or 

merchandise  exceedg  the  value  of  £ ,  witht  the  consent 

in  writg  of  the  ppals,  and  shall  not  give  credit  for  any 

goods  or  merchandise  to  any  pson  or  psons  to  whom  they 

shall  have  forbidden  him  to  give  credit. 

Agent  not       12.   The   agent    shall    not,   witht    the   consent  of   the 

pound'      ppals,   rele     or    compound     any    debt,    claim,    secy,    or 

debts,  &c.   obligon  relatg  to  the  premes,  nor  abandon  or  compromise 

any  action,  suit,  or  other  pcdg  for  compellg  the  paymt  or 

satisfon  of  any  such  debt,  claim,  or  obligon,  or  realisg  or 

enforcg  any  such  secy  as  afsd,  nor  exte  nor  do  any  instrumt 

or  thing  whby  any  such  debt,  claim,  secy,  or  obligon  may  or 

might  be  dischged,  diminished   in  value,  or  prejudicially 

affected,   until    the    same   shall    have    been    fully  pd  or 

satisfied. 

To  obey  18.  The  agent  shall  at  all  times  during  the  continuance 

of^^ci^    ^^  *^®  ®^  agency  obey  and  observe  all  reasble  dirons  and 

polfl.  instrons  wch  may  be  given  to  him  by  the  ppals,  touchg 

the  sale  or  disposon  of  the  sd  goods,  or  orwise  relatg  to  the 

premes,  and  in  the  absce  of  spi^cial  instrons  shall  act  in  such 

mner  as  he  shall  deem  most  beneficial  to  them. 

To  deliver       14.  The  agent  shall,  upon  the  final  windg  up  of  the  sd 

&c.*ra       agency   business,  deliver  up  to  the  ppals  all  such  of  the 

winding  up  goods  and  merchandise  afsd,  as  shall  remain  unsold,  and 

^^'    also  all  books  and  accts  wch  shall  have  been  kept  by  the 

agent  as  afsd,  and  all  documts   and  writgs  relatg  to  the 

matters  afsd,  which  shall  be  in  his  posson  or  power. 

Power  to         15.  It  shall  be  lawful  for  either  the  ppals,  or  the  agent, 

agency.       ftt  any  time  during  the  sd*  term  of yrs  to  terminate  the 
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sd  agency  (a)  by  givg calr  months'  notice  in  writg  to 

the  other  pty,  or  leavg  such  notice  at,  or  sendg  the  same  by 
post  or  orwise  to  the  nsnal  or  last  known  place  of  abode  or 
basiness  of  such  pty  addressed  to  him  or  them :  [PaovD 
that  in  case  either  of  the  sd  pties  shall  at  any  time  wilfully 
neglect  or  refuse  to  observe  or  pform  any  of  the  agreemts 
or  stipnlons  afsd  it  shall  be  lawful  for  the  other  pty  to 
temiinate  the  sd  agency  upon  givg  one  week's  notice  in 
writg  to  him  or  them,  or  leavg  or  sendg  the  same  as  afsd.] 
Akd  any  notice  hinbfe  required  to  be  given  to  the  ppals 
may  be  addressed  to  the  sd  firm  by  its  then  name  or  style, 
or  to  any  member  thof,  and  upon  the  expiron  of  the  period 
of  any  such  notice  as  afsd,  the  sd  agency  shall  accordly 
absolutely  cease,  and  the  accts  of  the  fid  business  shall 
thrapon  be  adjusted  and  settled  between  the  sd  pties  up  to 
the  day  on  wch  such  notice  shall  have  expired,  in  the  same 
mner  as  if  the  sd  agency  had  expired  by  lapse  of  time. 

16.  The  agent  shall  in  nowise  be  answerable  for  any  loss  Agent  not 
or  damage  wch  may  happen  to  any  such  goods  or  merchan-  gw«nbte' 
dise  as  afsd,  or  wch  may  orwise  be  incurred  in  or  about  the  ^^  ^**^ 
matters  afsd,  unless  the  same  shaU  be  occasioned  by  his 

wilful  neglect  or  default. 

17.  This  agreemt  shall  not  be  affected  by  any  change  Agreement 
wch  may  take  place  in  the  firm  of  the  ppals  by  the  death  or  affected  by 
retiremt  of  any  member  or  members  thof,  or  the  admission  ^^^"^  ^^ 
of  any  new  member  or  members,  or  any  alteron  in  the  name 

or  style  of  the  said  firm  or  orwise,  so  long  as  the  sd  present 
members  thof,  or  any  of  them,  shall  continue  ptners  or  a 
ptner  thrin. 

18.  For  further  effectuatg  this  agreemt,  the  ppals  do  liby  Po^«''  <>' 
appt  the  agent  to  be  the  attorney  of  the  ppals  and  of  the  agent  (6). 
psons  or  pson  for  the  time  being  constitutg  their  firm  or    . 
carryg  on  the  sd  business,  for  them  or  him,  and  in  their 

or  his  names  or  name  to  demand,  sue  for,  recover  and  rece, 

(a)  See  other  proTisions  for  detennining  agreements,  ante.  Precedents 
Y.  and  VII. 
{l)  See,  also,  Attosnst,  Powesb  of. 
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and  give  effectual  reels  and  dischges  for  all  such  sum  or 

6um&  of  moy  as  shall  be  due  from  any  pson  or  psons  in 

or  elsewhere,  for  or  on  acct  of  any  goods  or  merchandise 
sold  by  the  agent  as  afsd,  and  genlly  to  do  all  such  acts 
and  things  as  may  be  necy  or  pper  in  relon  to  the  matters 
afsd  (but  subjt  nevs  to  the  stipulons  and  agreemts  hinbfe 
contd  as  to  compromisg  claims  and  orwise),  with  power  to 
the  •agent  to  appt  a  substitute  or  substitutes  under  him 
for  any  of  the  pposes  last  afsd,  or  for  any  mattei*s  relatg  to 
the  sd  agency  business,  with  such  powers  as  he  shall  think 
fit,  and  such  apptmt  at  pleasure  to  revoke,  and  the  ppals 
hby  agree  to  ratify  and  confirm  whatsr  the  agent  or  his 
substitute  or  substitutes  shall  lawfully  do  or  cause  to  be 
done  in  and  about  the  premes. 
Arbitra-  19*  In  case  any  question  or  dispute  shall  at  any  time 
tion.  during  the  continuance  of  the  sd  agency  or  afterwards  arise 

between  the  agent,  his  exs  or  ads,  and  the  ppals  or  their 
firm  for  the  time  being,  with  respt  to  the  constron  or  effect 
of  these  psnts  or  the  rights  or  liabilities  of  any  pson  or 
psons  hrunder  or  orwise  in  relon  to  the  premes,  such  ques- 
tion or  dispute  shall  be  refeiTed,  &c.  Arbitron  clause.  See 
Arbitration.    In  witness,  &c. 


zn. 

GUARANTEE  to  Bankers  (a). 

To  Messrs. ;. 

Guarantee  In  conson  of   your  [opening  an  acct  with  and] 

makg  advces  or  orwise  givg  credit  {b)  to  A.,  of,  dec,  I  hby 

(f?)  See  also  the  form  of   a  bond  to  eecorc  a  banking  account,  i^fnr, 
Bonds. 
A*  to  (ft)  The  importance  of  correctl}^  stating  the  consideration  (one  of  many 

considera-    ^"Stances  of  the  strictness  with  which  suretyship  agreements  are  construed 
tion. 
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goftrantee  to  you  the  paymt  of  all  moya  wch  [are  now  (a)  or] 
shall  at  any  time  be  due  to  you  from  the  sd  A.  or  his  repves 
on  the  genl  balce  of  his  acct  with  you  not  exceedg  £ 

with  intt  thron  at  the  rate  of per  cent,  per  annum 

from  the  time  of  notice  requirg  paymt  of  the  amt  hby 
guaranteed  being  given  as  hinafter  provd  {h) :  And  I  declare  *?  **?  «*""• 

in  favour  of  the  surety),  is  illustrat<Ml  by  Burton  v.  (if ray,  L.  R.  8  Ch.  Ap. 
932.  where  a  guarantee  expressed  to  be  given  in  consideration  of  the 
banken  lending  the  princij)al  debtor  £1,000  for  seven  da js,  was  held  to 
fail  by  reason  of  this  contUtion  not  having  been  strictly  fulfilled,  alth  )ugh 
the  debtor  had  within  the  seven  days  been  allowed  to  ovcnlraw  his 
account  to  an  amount  approaching  £1,000.  If  the  consideration  is  the 
forbearance  of  the  creditor  to  sue,  this  will  be  good  if  time  is  in  fact 
^ven,  although  there  is  no  express  contract  to  do  so ;  Crean  v.  llMnter^ 
19  Q.  B.  D.  341. 

(tf)  See  Morrell  v.  Coican,  7  Ch.  D.  151. 

(*)  See  IIohMon  v.  Bau.li,  R.  6  Ch.  Ap.  792  ;  EllU  v.  EmmanHcl,  1  Kx.  D. 
157.  The  following  is  a  full  form,  which  may  be  substituted  for  the  clause 
in  the  text  :— 

"In  conson,  &c.y  I,  the  undersigned  B.,  of,  &c.,  hby  Foil  form 
guarantee  to  you  the  paymt  of  all  moys  wch are  now  or  shall  JiJp**'*"- 
from  time  to  time  be  due  to  you  from  the  sd  A.  or  his 
repves,  alone,  or  jtly  with  any  other  pson  or  psons,  or  Co, 
either  on  acct  current  or  for  moy  advced  or  pd,  or  in  respt 
of  bills,  drafts,  notes,  or  other  negotiable  sees  made,  drawn, 
accepted,  advised,  endorsed,  or  pd  by  you  or  on  your  acct  for 
the  said  A.  or  his  repves  alone  or  jtly  as  afsd,  and  also  of 
all  moys  wch  you  may  from  time  to  time  be  or  become  liable 
to  pay  in  respt  of  any  bills,  letters  of  credit,  circular  notes, 
or  any  other  dealg  or  transon  on  acct,  or  for  the  accom- 
modon  or  benefit  of  the  sd  A.  or  his  repves,  alone  or  jtly  as 
afsd,  inclusive  of  intt,  commission,  and  other  usual  bankers* 
chges,  and  all  costs  and  expses  incurred  by  you  in  respt  of 
the  premes,  or  this  guarantee,  and  inclusive  also  of  intt 
at  any  rate  not  exceedg  (unless  orwise  agrd)  the  Bank  of 
England  rate  for  the  time  being,  or  five  per  cent,  per  annum 
if  the  Bank  rate  shall  be  below  that  rate,  to  be  calculated 
with  half-yrly  rests,  accordg  to  the  usual  custom  of  bankers, 
although  the  relon  of  customer  and  banker  may  have  ceased, 


46 


AGREEMENTS. 


Power  to 
gire  time 
and  com- 
poand. 


Death  of 
guarantor 
or  change 
in  partners 
not  to 
inTalidate 
gnarantee. 


As  to  lav 
of  guaran- 
tee and 
saretyship.' 


that  this  guarantee  shall  be  a  continuing  guarantee  (a)  to 

the  extent  at  any  time  of  £ ,  and  shall  not  be  considered 

as  wholly  or  partially  satisfied  by  the  paymt  or  liquidon  at 
any  time  or  times  hrafter  of  any  sum  or  sums  of  moy  for 
the  time  being  due  upon  such  genl  balce  as  afsd,  but  shall 
extend  to  cover  and  be  a  secy  for  all  future  sum  and  sums  of 
moy  at  any  time  due  to  you  thron  within  the  limit  afsd, 
notwg  any  such  paymt  or  liquidon :  And  I  further  declare 
that  you  may  grant  time  or  other  indulgce  to  or  compound 
with  the  sd  A.  or  his  repves,  or  any  pson  or  psons  or  Co 
liable  on  any  bill,  note,  or  other  secy  or  guarantee  held  by 
you  without  affectg  this  guarantee,  and  that  all  divds, 
composons,  and  paymts  reced  by  you  from  the  sd  A.,  or  any 
other  pson  or  psons  or  Co  so  liable,  or  his  or  their  este, 
shall  be  taken  and  applied  as  paymts  in  gross,  witht  any 
right  on  the  pt  of  me  or  my  repves  to  stand  in  your  place 
in  respt  of,  or  to  claim  the  benefit  of  any  such  divds, 
composons,  or  paymts,  or  any  secy  held  by  you  until  you 
shall  have  reced  the  full  amt  of  all  your  claims  agst  the 
sd  A.  or  his  repves  wch  are  covered  by  this  guarantee,  and 
that  this  guarantee  shall  apply  to  and  secure  any  ultimate 
balce  wch  shall  remain  due  to  you  within  the  limit  afsd,  and 
that  you  may  enforce  this  guai^antee,  notwg  that  any  bills  or 
other  instrumts  covered  by  it  may  be  then  m  circulon  or 
outstandg  (b).  And  I  frirther  declare  that  this  guarantee 
shall  not  be  affected  by  my  death  (e),  but  shall  remain  in 

so  as  the  liability  of  me  or  my  repves  hrunder  shall  not 

exceed  at  any  one  time  the  sum  of  £ ,  with  intt,  &c.,  as 

in  the  text,** 

(a)  See  Mlh  v.  Emmanuel^  1  Ex.  D.  157. 

(&)  See  as  to  this  clause,  Midland  Banking  Company  v.  Chamhen,  L.  R. 
7  Eq.  179,  4  Ch.  Ap.  398  ;  ffobion  v.  BaM,  L.  R.  6  Ch.  Ap.  792  ;  and  as  to 
companies,  see  Gray  v.  Se^khnnt^  L.  R.  7  Ch.  Ap.  680  ;  Exp,  National  PrO' 
frineial  Bank,  17  Ch.  D.  98 ;  and  the  Judicature  Act,  1875,  b.  10. 

(c)  As  to  the  effect  of  the  guarantor's  death,  see  Jlarns  v.  Fawcett,  L.  R. 
15  Eq.  311,  8  Ch.  Ap.  866  ;  Uivyd^i  v.  Harper,  16  Ch.  D.^290.  As  to  the 
appropriation  of  payments  made  by  the  debtor  after  the  death  of  the 
guarantor,  see  Re  Sherry,  26  Ch.  D.  692.    As  to  the  right  to  contribution 
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force  nntil  one  calr  month  after  notice  in  writg  to  detennine 

or  discontinae  the  same  shall  be  given  to  you  by  me  or  my 

repveSy  and  shall  continue  to  be  bindg,  notwg  any  changes 

wch  may  from  time  to  time  take  place  in  the  ptners  in  your 

firm.    And  I  further  agree  that  any  acct  settled  or  stated  Aoeooiii 

by  or  between  yon  and  the  sd  A.  or  his  repves,  or  admitted  between 

by  him  or  them,  may  be  adduced  by  you  and  reced  as  con-  ^akTS 

elusive  evidce  agst  me  and  my  repves  of  the  balce  or  amt  to  be  bind- 

thby  appearg  due  from  the  sd  A.  or  his  repves  to  you,  and  "^' 

shaQ  not  be  disputed  or  questioned  by  me  or  my  repves. 

And  I  further  agi-ee  that  the  amt  hby  guaranteed  shall  be  Amomit 

due  and  payable  to  you  at  the  expiron  of days  after  tobTdne 

notice  requirg  such  paymt  shall  have  been  delivered  or  sent  ^  »«*>«• 
through  the  post  by  registered  letter  in  the  usual  way  by 
you  or  your  solors  to  me  or  my  repves  witht  the  necessity  of 
namg  them.    As  witness  my  hand  this day  of . 


GUARANTEE  hy  Directors  of  a  Company  to  Bankers 

for  limited  amounts  (a). 

To  The  Bank  Limited. 

Lv  conson  of  your  agreeing  to  grant  to  the  X.  Go  Limd.,  Goanntee 
at  our  request,  a  credit  overdraft  to  the  extent  of  £        ,  we, 
the  undersigned,  hby  guarantee  to  you  the  paymt  of  all 

between  co-snreties,  see  Exp.  Snowdon^  17  Ch.  D.  44,  following  Dariet  ▼. 
Unrnphreys^  6  M.  &  W.  153  ;  and  as  to  the  difference  between  joint  and 
aerenl  gnarantees  as  regards  the  right  to  oontribation  between  the 
goanntors  and  the  effect  of  the  release  of  one  of  them  by  the  creditor,  sec 
Ward  v.  yiational  Bank  of  New  Zealand,  8  App.  Cas.  755.  And  on  the 
general  subject  of  the  law  of  gaarantees  and  suretyship,  see  the  notes  to 
JRen  ▼.  Berrington,  and  Bering  v.  Earl  of  Winchelnea,  in  White  &  T. 
Lead.  Cas.  Eq. ;  Dav.  Free  Vol.  II.,  part  2,  p.  502,  note,  4th  ed. 
(a)  See  notes  to  the  last  Precedent. 
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Limit  of 
liability. 


mojs  well  shall  at  an}'  time  be  due  from  the  sd  X.  Co 
to  you  on  the  genl  balce  of  theu'  acet  with  you  (such 
balce  to  include  all  intt,  commission^  and  otlier  chges  and 
expses  wch  you  may  in  the  course  of  your  business  as 
bankers  chge  in  respt  of  any  advces  or  discounts  made  to 
them  or  on  their  acct,  or  for  keepg  their  sd  acct,  with  you), 
and  we  hby  agree  that  this  guarantee  shall  be  a  continuing 
guarantee  to  the  extent  at  an}'  one  time  or  times  hrafter  of 
any  sum  or  sums  of  moy  for  tlie  time  being  due  upon  such 
genl  balce  as  afsd ;  And  further  that  this  guai*antee  shall 
be  in  force  and  subsistg  whether  the  whole  of  the  sd  sum  of 

£ shall  be  actually  advced  by  you  or  not  {a).    Power  to 

give  time,  cCc.,  as  in  last  form.     Provd  always  and  we  exply 
stipulate  that  we  shall  resply  be  liable  on  this  guarantee 
Provition    ^j^jy  ^q  h^q  extent  of  the  sums  sets  opposite  to  our  respve 
&c.,  of  any  names  in  the  schdle  hto :  And  fui-ther  tliat  if,  during  the 
^^**'*"*®^'   continuance  of  this  guarantee,  any  of  us  shall  die  or  shall 
cease  to  be  a  Diror  or  Dirors  of  the  sd  X.  Co  Limd,  and  if 
tliat  Co  shall  be  unable  to  substitute  a  guai*antor  or  guaran- 
tors in  his  or  their  place  who  shall  be  satisfactory  to  you, 
then  the  sd  Co  may  pay  to  you  the  amt  wch  in  the  sd  schdle 
shall  be  set  opposite  to  the  name  or  names  of  the  pson  or 
psons  who  shall  so  die  or  cease  to  be  a  Diror  or  Dirors  as 
afsd,  and  such  i^aymt  shall  be  accepted  by  you  in  full  satisfon 
of  all   claims   agst  such  pson  or  psons   in  respt  of  this 
guarantee.     Dated,  &c. 


A.£ 
B.£ 


The  Schedule. 


,  &c. 


(rt)  See  JJnrtofi  v.  Graj/,  L.  R.  8  Ch.  App.  932. 
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XIV. 

AGREEMENT  between  Directors  of  a  Company  in 
respect  of  a  Guarantee  given  by  them  for  the 
Company  (a). 

Agreemt  made,  &c.,  between    six   pties :    Whas    by  a  Recital  of 
gaarantee  bearing  even  date  Lwith  the  sd  sevl  psons  pties  S'**'^***- 
hto  have  guaranteed  to  tlie Bank  cei-tn  soma  set  oppo- 
site to  their  respive  names  in  the  schdle  to  the  sd  guarantee 
as  secy  for  the  X.  Co,  of  well  the  pties  hto  are  the  psnt  Dirors  : 
And  whas  with  a  view  to  provide  for  the  contingency  of  their 
ceasg  to  be  Dirors  of  the  sd  X.  Co,  they  have  agrd  between 
themselves    in   mner    hinaflter  appeai'g.      NOW   THESE  Agreement 
PSNTS  WITNESS,  that  each  of  the  sd  pties  hto  doth 
hby  agree  va\h  the   othera   of    them    jtly   and   sevUy   as 
follows : — 

1.  If  at  any  time,  during  the  continuance  of  the  sd  guarantee,  for  release 
any  one  or  more  of  the  pties  hto  shall  die  or  shall  (except  by  L^tcr 
ceasg  to  hold  the  necy  qualificon  as  Diror,  or  in  conseqce  of  dying  or 
anything  done  or  permitted  by  him  or  them  contrary  to  his  be  director. 
or  their  duty)  cease  to  be  a  Diror  or  Dirors  of  the  sd  X.  Co, 
then  the  other  pties  hto,  or  such  of  them  as  shall  for  the 
time  being  be  Dirors  of  the  sd  X.  Co,  will  forthwith  procure 
the  sd  Bank  to  rele  the  sd  pty  or  pties  so  dying  or  ceasg  to 
be  a  Diror  or  Dirors,  and  his  or  their  estes  and  effects,  either 
by  procuring  the  sd  Bank  to  accept  a  substitute  or  substitutes 
as  guarantor  or  guarantors  in  his  or  their  place,  or  by  paymt 
to  the  sd  Bank  of  the  sum  set  opposite  to  the  name  or 
names  of  such  pson  or  respive  psons  in  the  schdle  to  the  sd 
guarantee  :  Provd  always  that  the  liability  to  procure  such  on  pjiy- 
rele  shall  not  arise  until  paymt  to  the    sd  X.  Co  by  the  f  e°*;  »^p  '•' 

''  ,  -^  Ills  bhares. 

repves  of  the  pson  or  psons  so  dying,  or  by  the  pson  or 
psons  so  ceasg  to  be  a  Diror  or  Dirors  of  the  amt  for  the 

■        ■  II  .  I.         , 

{a)  See  last  Precedent. 
K.E. — VOIi.  I.  K 


^ 
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time  being  uncalled  or  tinpd  upon  the  shares  standg  in  the 
name  or  names  of  the  respive  pson  or  psons  so  dying  or  ceasg 
to  be  a  Diror  or  Dirors,  if  the  then  existg  Dirors  of  the  sd 
X.    Co    shall   require    such    paymt    to    be    made.      In 

WITNSSSj  &c. 


AGREEMENT  between  an  Author  and  a  Publisher 
for  Sale  of  Copyright  and  Publication  of  a 
Boos. 

Parties,  A.,  author,  1.     B.,  publisher,  2. 
Sale  of  Whas  the  sd  A.  has  written  a  book  to  be  entled : 


copyright.  NOW  IT  IS  HBY  MUTUALLY  AGRD  that  the  sd  B. 
shall  pchase  the  copyright  of  the  same  on  the  followg 
terms : — 

Expenses.  1.  The  sd  B.  shall  bear  the  whole  expse  and  risk  of  the 
paper  and  printg  the  sd  book,  and  the  publicon  thof. 

Payment  to      2.  The  sd  B.,  his  exs,  ads,  or  assigns,  shall  pay  to  the  sd 

A.  the  sum  of  £ for  the  first  edon  of  the  sd  book, 

when copies  shall  have  been  sold,  and  for  the  second 

and  every  future  edon  the  sum  of  £ to  be  pd  three 

months  after  the  day  of  publicon,  no  edon  to  exceed 

copies,  and copies  of  each  edon  to  be  supplied  gratis  to 

the  author,  and  any  number  of  copies  at  trade  price. 

New  edi-        8.  Thb  sd  A.  shaU  revise  any  new  edon  of  the  sd  work, 

'^°"'         and  correct  the  proofs. 

FroTision        4.  In  casc  of  the  death  of  the  sd  A.,  or  his  inability  to  edit 

&c.  of'  *    ^^^  ^^  work,  the  sd  B.,  his  exs,  ads,  or  assigns,  shall  be  at 

author.  liberty  to  employ  such  editor  as  he  or  they  may  think  fit,  and 
after  deductg  the  paymts  to  such  editor,  the  balce,  if  any,  of 

the  sd  sums  of  £ ,  or  £— — ,  as  the  case  may  be,  shall 

be  pd  £o  the  sd  A.  or  his  repves. 
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6.  In  case copies  of  the  first  edon  of  the  sd  book  ^«^«'  ^ 

shall  not  be  sold  within yrs  from  the  date  of  publicon,  ediiioB. 

the  sd  B.  shall  be  at  liberty  to  waste  the  same,  and  shall  not 
be  liable  to  pay  the  afsd  sum  of  £ to  the  sd  A.    In 

WETNESS,  &C. 


XVI. 

AGKEEMENT  between  Ownebs  and  Lissees  of 
Two  ADJOiNiNa  Properties  respecting  the  inteV' 
ference  of  New  Buildings  mth  Ancient 
Lights  (a). 

Pasties,  A.  1,  B.  2,  C.  8.  Whas  the  sd  A.  is  seised  in  fee  Redul  of 
of  a  certain  plot  of  land  in  and  on  the  south  side  of  X,  court,  ^'j^J^* 

— formerly 

Uio  site  of 
(a)  See  the  Prescription  Act,  2  &  3  Will.  4,  c.  71,  ss.  3  &  4 ;  Shelford,  baildinga. 

R.  P. Stat  p.  14,  8th  ed. ;  Tudor,  L.  C.  Cony.,  notes  to  SuryY.  PigatfP,  154,  Agree- 
3id  ed.  Sometimes  a  small  nominal  rent  is  agreed  to  be  paid  for  permission  ments  lu 
to  oontinne  an  encroachment,  with  the  object  of  preventing  an  easement  to  lights, 
from  being  acquired ;  but  as  the  payment  of  rent  for  the  right  of  using 
lights  under  tk parol  agreement  is  not  an  interruption  of  the  user  under  s.  3 
of  the  above  Act  iPloitereti'  Co.  ▼.  ParUh  Clerks'  Co.,  6  Ex.  630)  ;  and 
ioasmach  as,  where  there  is  an  agreement  in  writing  for  payment  of  the 
lent,  the  non-payment  of  the  rent  for  twenty  years  may  afford  some 
evidence  that  the  agreement  has  been  rescinded  (per  James,  L.J.,  Bewley  y. 
AthinMnf  13  Ch.  D.  283)  ;  it  appears  advisable  not  to  reserve  a  nominal 
rent  As  a  purchaser  for  value  without  notice  is  not  bound  by  an  agree- 
ment of  the  nature  of  that  in  the  text  (^Bewley  v.  Atkimon),  notice  of  the 
igreement  should  be  endorsed  on  one  or  more  of  the  leading  title-deeds  of 
both  tenements.  As  to  constructive  notice  of  an  agreement  granting  an 
easement,  sec  Allen  y.  Seekham,  11  Ch.  D.  790.  As  to  the  effect  of  rebuild- 
ing on  the  same  or  an  altered  site  as  regards  the  right  to  ancient  lights,  sec 
Seatk  V.  Bnehnall,  L.  R.  8  £q.  1 ;  Straight  v.  Burn,  L.  R.  5  Ch.  Ap.  163  ; 
Ayntley  v.  Olorer,  L.  R.  18  Eq.  544  ;  National,  tkc,  Co,  v.  Prudential 
Atnranee  Co.,  6  Ch.  D.  757  ;  JScclesiasUcal  Cowimiiiionen  v.  Kino,  14 
Ch.  D.  213 ;  Newton  v.  Pender,  27  Ch.  D.  43  ;  Bullers  v.  Dickinson,  29 
Ch.  D.  155  ;  Qreenicood  y.  Hornsey,  33  Ch.  D.  471  ;  29  Sol.  J.  62.  As  to 
the  effect  of  a  yerbal  agreement  to  grant  an  easement  where  there  has  been 
part  performance,  see  Mc Manns  y.  Cooke,  36  Ch.  D.  681. 

R  2 
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in  the  paiish  of,  &c.,  fomierly  the  site  of  houses  numbered 
&c.,  in  X.  court,  but  wch  houses  have  lately  been  pulled 
down,  and  the  sd  A.  is  also  tenant,  under  an  agreemt  for  a 

lease  for  a  term  of yrs  from  the day  of ,  of 

another  plot  of  land  in  and  on  the  south  side  of  X.  court 

afsd,  formerly  the  site  of  houses  numbered  etc.,  in  X.  court 

B.V  title  to  afsd,  wch  houses  have  also  lately  been  pulled  down:  And 

^^omuig    ^yjj^g  ^j^^  backs  of  the  sd  houses  in  X.  court  abut  on  the 

backs  of  other  houses  situate  on  the  north  side  of  Y.  street, 

in  the  sd  pai*ish  of (the  two  ppties  being  divided  by  a 

divon  or  pty  fence  wall),  wch  houses  in  Y.  street,  with  other 
ppty,  are  held  by  the  sd  B.  (upon  certain  trusts  under  wch 
the  sd  C.  is  absolutely  entled  to  the  beneficial  intt  thrin), 

under  a  lease  for  tlie  residue  of  a  term  of years  com- 

meucg  on   the day   of  ,  and   are   underlet  ptly 

Proposed     upon  lease  and  ptly  to  yrly  tenants  :  And  whas  the  sd  A. 
ings  by  A."  has  pulled  down  the  sd  houses  on  the  south  side  of  X.  court, 
with  the  view  of  erectg   on  the  site  thof  other  bldgs   of 
greater  height  and  magnitude,  and  he  intends  to  cover  over  or 
ptly  to  cover  over  the  site  of  the  back  yards  of  the  sd  houses 
so  that  (as  alleged  by  the  sd  B.,  though  not  admitted  by  the 
sd  A.),  the  ancient  lights  of  the  sd  houses  in  Y.  street  wd 
be    interfered  with,  and  the    free  access  of  light  and   air 
■~^        thto  (as  htofore)  wd  be  materially  obstructed :  Axd  whas 
upon.         plans  and  elevons  of  the  houses  so  pulled  down  by  the  sd  A^ 
and    of  the  new  bldgs  and  improvemts  so  as   afsd  to  be 
erected  and  exted  by  the  sd  A.  have  been  submitted  to 
Mr. the  surveyor  of  the  sd  B.,  and  signed  by  such  sur- 
veyor and  by  Mr. the  architect   of  the   sd  A.,    and 

annexed  to  this  agreemt,  and  the  plans  and  elevons  of  the 
sd  new  bldgs  and  improvemts  so  signed   are  hinafter  for 
tonnre-^     brevity  referred  to  as  "  the  sd  plans  *' :  And  whas  for  obviatg 
citaL  any  applicon  by  the   sd  B.  for  restraing  the  sd  A.    from 

pcdg  with  the  sd  proposed  bldgs  and  improvemts,  and  for 
fixg  the  terms  on  wch  the  concent  of  the  sd  B.  to  the  exon 
thof  is  intd  to  be  given,  the  sd  pties  hto  have  entd  into  the 
arrangemt  hinafter  appearg :  NOW  in  conson  of  the  premes 


la 
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the  sd  A.  and  the  sd  B.,  with  the  consent  hby  testified  of 
the  sd  G.,  HBY  MUTUALLY  AGREE  as  foUows  :— 

1.  The  sd  A.  shall  not,  by  reason  of  the  erection  and  exon  ^  »?*  *© 

.  aoquireaay 

of  the  proposed  bldgs  and  improvemts,  acquire  as  agst  the  man 
sd  B.  or  his  sequels  in  right  any  further  or  more  extensive  ^'J^JT 
right  to  the  access  and  use  of  light  to  and  for  such  bldgs  nqwei  of 
than  he,  the  sd  A.,  is  entled  to  in  respt  of  the  sd  houses  and  |g^ 
bldgs  lately  standg  on  the  south  side  of  X.  court  afsd,  and 
any  access  or  use  of  light  to  or  for  the  sd  proposed  new 
bldgs  more  extensive  than  that  wch  was  enjoyed  as  of  right 
to  or  for  the  sd  houses  and  bldgs  lately  standg  on  the  south 
side  of  X.  court  afsd,  shall  so  far  as  regards  the  sd  B.  and 
his  sequels  in  right  be  deemed  permissive  and  enjoyed  by 
consent  under  this  agreemt,  so  as  to  prevent  the  sd  A.  or 
his  sequels  in  right  from  havg  any  legal  or  equitable  right, 
claim,  or  remedy  ngst  the  sd  B.  or  his  sequels  in  right,  in 
respt  of  any  obstron  or  detrimt  to  such  addonal  access  or 
use  of  light,  occasioned  by  any  bldgs  or  improvemts  upon, 
or  other  reasble  use  of  the  sd  houses  or  any  adjacent  ppty  of 
the  sd  B. 

2.  The  sd  A.  and  his  sequels  in  right  will  not,  in  respt  ^^  i^' 
or  under  colour  of  his  present  or  any  future  rights  to  the  tion  of 
access  or  user  of  light  or  air,  by  any  means  seek  to  restrain  ^SidiBai 
or  prevent  the  sd  B.  or  his  sequels  in  right  from  doing  or  yn  adjoin* 
cansg  to  be  done,  or  bring  any  action  for  damages  or  insti- 
tute or  promote  any  other  legal  pcdgs  in  respt  of  his  or  their 

doing  or  causg  to  be  done  any  of  the  things  foUowg,  and  the 
sd  A.  (so  far  as  depends  upon  him),  hby  authorises  and 
consents  to,  and  agrees  that  his  sequels  in  right  shall  autho« 
rise  and  consent  to  the  doing  of  the  same,  that  is  to  say  :-^ 
First,  erectg  on  the  site  of  the  sd  houses  in  Y.  street,  or 

any  pt  thof  (not  being  within  a  distce  of feet  from  the 

boundary  wall  of  the  two  ppties),  any  bldgs  not  exceedg  in 
height  the  bldgs  proposed  to  be  erected  by  the  sd  A.  as 
shown  on  the  sd  plans.  Secondly,  coverg  over  and  alterg 
the  present  back  yard,  sheds,  and  offices  of  the  houses  in  Y. 
street,  or  the  sites  thof,  or  any  pt  thof,  up  to  the  sd  boun* 
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Conaent  by 
B.  to  new 
buildiDgs. 


A.  to  giTO 
notice  of 
agreemoiit 
to  persons 
claiming 
under  him. 


dary  wall  in  the  way  in  wch  the  back  yards  of  the  houses  in 
X.  court  are  intd  to  be  covered  over  and  altered  as  shown 
in  the  sd  plans,  or  in  any  other  way  not  more  prejudicial,  as 
regards  the  access  of  light  and  air,  to  the  X.  court  ppty  of 
the  said  A. 

8.  In  conson  of  the  sd  agreemts  on  the  pt  of  the  sd  A. 
the  sd  B.  and  his  sequels  in  right  will  not  by  any  means 
seek  to  restrain  or  prevent  the  sd  A.  or  his  sequels  in  right 
from  erectg  and  extg  the  sd  proposed  bldgs  and  improvemts 
accordg  to  the  sd  plans,  or  bring  any  action  for  damages,  or 
institute  or  promote  any  legal  pcdgs  in  respt  thof,  but  so  far 
as  depends  on  him  he,  the  sd  B.,  hby  authorises  and  con- 
sents to  the  erection  and  exon  of  the  sd  proposed  bldgs 
and  improvemts  accordg  to  the  sd  plans. 

4.  The  sd  A.  and  his  sequels  in  right  will,  by  insertg 
notice  of  the  stipulons  hinbfe  contd,  in  favour  of  the  sd  B. 
and  his  sequels  in  right,  in  leases  and  other  munimts,  and 
by  such  other  reasblc  means  as  circes  may  require  or  admit 
(and  as  well  in  compliance  with  any  special  request  in  that 
behalf  on  the  pt  of  the  sd  B.  or  his  sequels  in  right  as  witht 
such  special  request),  use  his  best  endeavours  to  cause  the 
sd  stipulons  to  run  with  the  sd  X.  court  ppty,  and  bind  all 
psons  interested  thrin  as  owners,  lessees,  occupiers,  or 
orwise.    In  witness,  &c. 


Becital  of 
title. 

Variation. 
Recitals. 


XVII. 

AGREEMENT  for  Preventing  the  acquisition  of  an 
Easement  in  respect  of  New  Windows  overlooking 
a  neighbour's  land  (a).  Variation  where  one  of  the 
Parties  is  only  a  Lessee. 

Parties,  A.,  07ie  owner,  1.  B.,  other  owner,  2.  Whas  the 
sd  A.  is  seised  in  fee  simple  of  the  house  No. in 

(^d)  See  note  to  last  Precedent.    The  following  clauses  are  adapted  to  the 
case  of  one  of  the  parties  being  only  a  lessee : — Recite    that   A,    "is 
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street,  in  the  parish  of,  &c.,  and  the  sd  B.  is  seised  in  fee 

simple  of  the  house  No.  in  the  same  street :  And  New  wia- 

WHAs  the  sd  A.  has  recently  opened  a  new  window  in  his  by^^^ 
sd  house  overlookg  the  back  yard  of  the  sd  house  of  the 
sd  B. :  NOW  it  is  HBY  MUTUALLY  DECLD  AND 
AGRD  as  follows : — 


seised  in  fee  simple  of  a  piece  of  bldg  ground  situate,  &c./'  LeMe  to  B. 

and  that  B,  "is  lessee  for  an  unexpired  term  of yrs  of 

an  adjoining  piece  of  ground  on  wch  he  has  erected  a  house 
and  other  bldgs  known  as,  &c.,  the  windows  whof  overlook 
the  sd  ppty  of  the  said  A./'  and  ihatj  ''the  sd  A.  has 
threatened  to  obstruct  the  access  of  light  and  air  to  the  sd 
house  and  bldgs  of  the  sd  B.  through  or  by  means  of  the 
windows  afed.  NOW  in  order  to  avoid  any  disputes  IT 
IS  HBY  MUTUALLY  DECLD  AND  AGRD  between 
the  pties  hto  as  follows  : — 

1.  The  sd  B.  (so  as  to  bind  himself  and  his  exs  and  ads,  Enjoyment 
and  his  and  their  intt  as  lessees  and  the  intt  of  all  psons  JJnd^r  *<> 
daimg  through  or  under  bim  or  them  by  assignmt,  under-  windows  to 
lease  or  orwise,  but  not  so  as  to  prejudice  his  or  their  lessors  pemSaSre. 
or  to  work  a  forfeiture  of  the  sd  lease),  doth  hby  for  himself 

and  his  exs,  ads,  and  assigns  acknowe  that  the  access  of  light 
and  air  to  the  sd  house  and  bldgs  through  or  by  means  of 
the  windows  afsd  is  had  and  enjoyed  by  him  solely  by  the 
consent  and  sufferce  of  the  sd  A.,  and  so  that  no  easemt 
or  right  in  respt  thof  shall  be  acquired  by  prescription  or 
orwise  by  him  the  sd  B.  his  exs,  ads  or  assigns. 

2.  The  sd  B.,  his  exs,  ads,  and  assigns  shall  not  assign  or  Lease  not 
underlet  the  sd  house  and  premes  or  allow  his  or  their  ^J^^^ 
leasehold  intt  thrin  to  expire  or  cease  by  surrender,  forfeiture  without 
or  orwise  witht  giving  written  notice  thof  to  the  sd  A.,  his  ^^  ***' 
hrs  or  assigns. 

8.  The  sd  A.,  his  hrs  and  assigns  shall  not  obstruct  or  Access  of 
intercept  the  access  of  light  and  air  to  the  sd  house  and  ^***o*''^ 
bldgs  of  the  sd  B.  witht  giving  three  calr  months'  notice  be  inter- 
of  his  or  their  intention  in  that  behalf  to  the  pson  in  posson  ^^^^ 

thof.  notice. 


U_ 
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Enjoyment  1.  TiiE  sd  window  shall  be  deemed  to  have  been  opened 
window  to  '^^th  the  express  licence  and  consent  of  the  sd  B.,  and  the 
be  deemed  enjo3'mt  Imxfter  by  the  sd  A.,  his  hrs  and  assigns,  or  any 
pson  or  psons  claimg  under  him  or  them,  of  the  access  and 
use  of  light  or  air  to  the  sd  house  and  premes  belonging  to 
him  the  sd  A,  by  means  of  such  window  shall  be  deemed  to 
be  with  the  express  licence  and  consent  of  the  sd  B.,  his 
hrs  and  assigns,  to  the  intent  that  the  sd  A.,  his  hrs  and 
assigns  or  any  pson  or  psons  claimg  as  afsd,  shall  not 
acquire  any  easemt  or  right  in  respt  thof. 

^'  w'^d^^  ^*^*  ^^^^"  ^^  ^''  ^^^  ^^^'^  ^^  assigns,  shall  at  any  time  hrafter 
on  request  at  the  request  in  wi*itg  of  the  said  B.,  his  hrs  or  assigns,  and 
at  the  expse  of  the  sd  A.,  his  hrs  or  assigns,  wall  or  block 
up  the  sd  window.] 
Be«a88ion.  3.  Efther  of  them  the  sd  A.  and  B.,  or  his  hrs  or  assigns, 
may  at  any  time  hrafter  rescind  this  agreemt  by  giving  to  the 
otlier  of  them,  his  hrs  or  assigns,  a  notice  in  writg  in  that 
belialf.  Such  notice  shall  be  sufiFt  if  given  to  the  owner  or 
occupier,  or  one  of  the  owners  or  occupiers  of  the  sd  house 
and  i)remes  now  belonging  to  the  other  of  them  the  sd  A. 
and  B.  (not  being  a  mere  caretaker  or  servant),  or  to  some 
pson  claimg  to  be  such  owner  or  occupier,  or  one  of  such 
owners  or  occupiers,  psonally,  or  if  sent  by  post  addressed 
to  the  owner  or  occupier  of  such  last  mentd  premes,  or  some 
one  of  such  owners  or  occupiers  either  by  name  or  oi-wise, 
and  x^rovd  in  the  latter  case  the  rect  thof  shall  be  acknowed 
by  such  owner  or  occupier,  or  by  some  pson  claimg  to  be 
such*    In  witness,  &c. 
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xvin. 

AGREEMENT    between    Adjoining    House-Owners 
as  to  the  Continuance  q/*  Encroachments  (a). 

Parties,  A.,  owner  of  one  house,  1.    B.,  owner  of  other 
housey  2. 
Whas  the  sd  A.  is  the  owner  of  a  house  situate,  &c.,  and  B«aul 

||M    to 

the  sd  B.  is  tlie  owner  of  a  x'iece  of  land  adjoining  thto,  on  eDcnwch* 
wch  he  has  erected  [or,  is  erectg]  a  house,  the  upper  pt  of  ?•■*•  ^^ 
the  south  wall  of  wch  encroaches  on  the  roof  of  the  house 
of  the  sd  A. ;  And  the  sd  B.  has  affixed  to  the  front  of  the 
sd  house  of  the  sd  A.  a  pipe  to  carry  oflF  the  water  from  the 
roof  of  his  sd  house.  NOW  it  is  MUTUALLY  AGRD  as 
follows : — 

1.  The  sd  encroachmts  of  the  sd  south  wall  of  the  house  EncroMh- 
of  the  sd  B.  and  of  the  sd  pipe  shall  be  deemed  to  have  be  deemed 
been  made,  and  the  continuce  hrafter  of  such  respive  en-  P«"Ma8iTe. 
croachmts  shall  be  deemed  to  be  with  the  express  licence 

and  consent  of  the  sd  A.,  to  the  intent  that  the  sd  B.  or  any 
pson  claimg  under  him,  shall  not  acquire  any  easemt  or  right 
in  respt  thof. 

2.  The  sd  B.  shall  at  his  own  expse  keep  the  sd  pipe  R  torepwr 
properly  cleansed  and  in  good  order,  and  shall  make  good,  good  fatim 
and  compensate  the  sd  A.  for  all  damage  wch  may  at  any  ^**™«««« 
time  be  done  to  the  house  of  the  sd  A.  by  water  running 

from  the  roof  of  the  house  of  the  sd  B.,  or  by  leakage  or 
OTerflow  from  the  sd  pipe. 

3.  The  sd  B.  shall  pull  down  and  remove  the  sd  wall  and  To  rpmoTo 
pipe  so  far  as  the  same  resply  encroach  as  afsdi  and  make  ^entB  on 
good  any  damage  occasioned  thby  to  the  house  of  the  sd  A.,  t^<^^^ 
within  14  days  after   the  sd  A.  shall  have  given  or  left 

•t  the  sd  house  of  the  sd  B.  a  notice  in  writg  in  that  behalf > 


(«)  As  to  agreements  of  this  nature,  see  2  &  3  Will.  4,  c.  71,  s.  2,  and 
•bore,  p.  51,  note. 
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and  every  such  notice  shall  be  sufft  although  not  addressed 

to  any  pson  by  name  or  description. 
A^rcement  4.  Xhe  respive  owners  for  the  time  being  of  the  sd  houses 
owners  for  shall  have  the  benefit  of  and  be  bound  by  this  agreemt,  and 
time  being.  gi^Qi  i,e  deemed  to  be  included  in  each  article  of  this  agreemt 
Notice  to  be  wherever  the  names  of  the  sd  A.  and  B.  resply  occur;  And 
title-deeds,  notice  of  this  agreemt  shall  be  indorsed  on  the  convce  to  the 

sd  B.  of  his  sd  piece  of  land,  and  on  every  future  assurce  of 

the  sd  house  thron  erected.     In  witness,  &c. 


AGREEMENT  /or  Apportionment  0/  Rent  uncUr 
Lease,  where  tlie  Reversion  of  Part  of  the 
Premises  has  been  sold  to  a  Public  Undertakino 
und^r  the  Lands  Clauses  Act,  1845  (a). 

Parties,  A.,  lessor,  1.     B.,  a  Public  Board,  pchasers,  2. 
C,  lessee,  3. 
Recital  of        Recite  lease.    And  whas  the  inhance  and  reversion  in  fee* 
simple  of  and  in  the  sd  house  and  premes,  No. afsd,  pt 


Beisui. 


Apportion-  W  See  the  Act,  8  &  9  Vic.  c.  18,  s.  119.  Where  the  premises  are  conveyed 
ment  of  by  yirtae  of  the  Elementaiy  Education  Act,  1870,  33  &  34  Vic.  c.  75,  or 
rente.  the  School  Sites  Acts,  1841  to  1851,  4  &  6  Vic.  c  38,  7  &  8  Vic.  c.  37, 12  k 

13  Vic.  c.  49, 14  &  15  Vic.  c.  24,  the  apportionment  can  be  made  under 
12  &  13  Vic.  c.  49,  by  agreement  between  the  lessor  or  owner  subject  to  the 
lease,  the  tenant,  and  the  party  to  whom  the  conveyance  is  made,  and  when 
made  is  binding  on  all  underlessees  and  other  persons,  whether  parties  to 
the  agreement  or  not 

An  apportionment  of  rent  made  on  the  severance  either  of  the  reversion 
or  of  the  leasehold  interest  would  not  unless  concurred  in  by  him  be 
binding,  in  the  former  case  on  the  lessee,  and  in  the  latter  on  the  lessor, 
who  would  otherwise  be  entitled  to  have  it  made  by  a  jury  or  other  compe- 
tent authority  (^Blist  v.  Collint,  5  B.  &  Aid.  876),  but  such  concurrence  ia 
usually  dispensed  with,  as  an  agreement  come  to  between  the  owners  of  the 
severed  portions  of  the  reversion  or  of  the  leasehold  interest  (as  the  case 
may  be)  is  generally  acquiesced  in. 
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of  the  sd  premes   comprd  in  the  hinbefore  recited  lease, 
expectant  upon  the  determinon  of  the  term  granted  by  the 
sd  lease,  is  now  vested  in  the  sd  B. :  And  whas  the  sd  B.  ^^^  <*' 
require  for  the  pposes  of,  &c,,  vacant  posson  of  the  house  being  n- 

qnind. 

Sections  10, 11  and  12  of  the  Conv.  Act,  1881,  contain  prorisions  (which  Pnm««i« 
•re  to  a  considerable  extent  merely  declaratory  of  the  preTioos  law),  aa  to  ^  _?*?Io| 
leases  made  after  the  commencement  of  the  Act,  as  to  the  effect  of  the  ^ 
sererance  of  the  reversionary  or  leasehold  estate  respectively  on  the  rights 
of  the  parties.  Section  10  provides,  in  effect,  in  case  of  the  severance  of 
the  reversion,  that  the  owners  of  the  severed  portions  shall  have  the 
remedies  for  the  recovery  of  the  apportioned  parts  of  the  rent  and  the 
benefit  of  the  lessee's  covenants  and  condition  of  re-entry  and  other  con- 
ditions (as  to  the  old  law,  see  Mayor  of  Swansea  v.  Thomat,  10  Q.  B.  D.  48)  ; 
section  11  contains  a  provision,  in  the  like  case,  for  annexing  the  obligation 
of  the  lessor's  covenants  to  the  severed  portions  of  the  reversion  ;  and  section 
12  provides  in  effect  (in  extension  of  22  &  23  Vic.  c.  85,  s.  3)  that  in  case  of 
the  reversion  being  severed  by  conveyance,  surrender,  or  otherwise,  or  of  the 
arddance  or  cesser  in  any  other  manner  of  the  leasehold  interest  as  to  part 
only  of  the  land,  every  condition  of  re-entry  or  other  condition  shall  be 
apportioned  and  remain  in  force  in  like  manner  as  if  the  land  comprised  in 
each  serered  part,  or  as  to  which  the  term  remains  subsisting  (as  the  case 
may  be)  had  alone  originally  been  comprised  in  the  lease. 

It  was  decided  in  Ireland  that  a  surrender  or  re-demise  to  the  lessor  of  BflTect  of 
part  of  the  premises  in  the  lease  had  the  effect  of  destroying  the  condition  ^^  ^^^ 
of  re-entry  under  the  doctrine  as  to  the  non-apportionability  of  conditions 
(see  Mortimer  v.  Shortatl^  1  Con.  &  Law.,  417,  426,  as  to  a  surrender  (a  deci- 
sion of  Lord  St.  Leonards)  ;  Lessee  Delap  v.  Leonard^  5  Ir.  L.  Rep.  287  ;  6 
Ir.  L.  B.  473,  as  to  a  re-demise  :  referred  to  in  Piatt  on  Leases,  Vol.  2,  333)  ; 
and  the  same  principle  must,  it  is  conceived,  apply  to  the  case  of  the  lessor 
ooncnrring  in  an  apportionment  of  the  rent  and  condition  of  re-entry  on  an 
isagnment  by  the  lessee  of  part  of  the  property  in  the  lease.  If  this  be 
good  law  it  is  remarkable  that  there  should  not  (so  far  as  the  writer  is 
aware)  be  any  English  decision  on  .the  point,  nor  any  precedent  or  hint  in 
any  of  the  works  on  conveyancing,  as  to  the  necessity  for  a  defeasance  in 
any  such  caae  to  revive  the  condition  of  re-entry  ;  and  the  case  is  not  pro- 
vided for  by  Lord  St.  Leonards'  Act,  22  k  23  Vic.  c.  35,  s.  3.  (See  as  the  appor- 
tionment of  conditions,  Butl.  Co.  Litt.  202^  n.  (2),  215a  ;  1  Wms.  Saund. 
302,  ed.  1871  ;  1  Smith's  L.  C,  notes  to  Dumpor^s  case,  p.  47,  8th  ed. ;  and 
as  to  defeasances,  see  3  Jarm.  &  Byth.  by  Sweet,  681—686.  The  defect,  if 
it  existed,  is  only  partially  cured  by  s.  12  of  the  Conv.  Act,  1881,  namely,  in 
the  case  of  the  avoidance  or  cesser  by  surrender  or  otherwise  of  the  term  as 
to  part  of  the  land,  and  not  in  the  case  of  a  re-demise,  or  that  of  the  lessor 
ooQcnrring  in  an  apportionment  on  an  assignment  by  the  lessee  of  part  of 
the  pmperty  ;  and  the  act  only  applies  where  the  lease  was  after  the  Act. 
As  to  the  effect  of  the  surrender  of  the  lease  of  part  of  the  premises  upon 
the  covenant  for  payment  of  rent,  see  Baynton  v.  Morgan^  21  Q.  B.  D.  101 ; 
affil  on  app.,  22  Q.  B.  D.  74. 
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and  premes  afsd,  which  are  delineated  in  the  plan  drawn  in 
the  margin  hrof  and  thron  coloured  pink,  the  remr  of 
the  premes  demised  hy  the  sd  lease  being  coloured  blue 

Agreement,  on  the  same  plan :  NOW  IT  IS  HBY,  psuant  to  the 
proTons  of  the  Lands  Clauses  Consolidation  Act,  1845, 
AGRD  AND  DECLD  between  and  by  the  sd  sevl  pties  hto 
of  the  first  and  third  pts,  for  themselves  resply,  and  for  their 
respive  hrs,  exs,  ads»  and  assigns,  on  the  one  pt,  and  the  sd 
B.  for  themselves,  their  successors  and  assigns,  on  the  other 

pt.  That  the  sd  yrly  rent  of  £ shall,  from  the day 

of be  apportioned  in  mner  followg ;  that  is  to  say,  the 

yrly  rent  of  £ ,  pt  of  such  yrly  rent  of  £ ,  shall  be 

the  portion  thof  from  that  day  payable  in  respt  of  the  sd 
premes  coloured  pink  on  the  sd  plan,  and  the  yrly  sum  of 

£ ,  the  remr  of  the  sd  rent  of  £ ,  shall  from  the 

same  day  be  payable  in  respt  of  the  residue  of  the  sd  premes 
comprd  in  the  sd  lease,  and  which  ai'e  coloured  blue  on  the 

Coste.  same  plan.  AND  IT  IS  HBY  ALSO  AGRD  that  the  sd 
B.  shall  pay  the  costs  of  the  said  A.,  as  provd  by  the  Lands 
Clauses  Consolidation  Act,  1845,  and  {Ji)  also  the  sum  of 

£ for  the  costs  and  chges  of  his  surveyor  and  solor  of  and 

attendg  the  negocion  of  these  psnts.  Similar  pi'ovon  as  to 
C.'s  costs.    In  witness,  &c. 


DEED  o/ COVENANT  hy  the  Owner  of  a  Perpetual 
Rent-charge  for  apportioning  the  same.  En- 
dorsed 071  a  Conveyance  of  the  lands  subject  to  the 
rent-charge  {c). 

Parties,  the  within  nsimei  A,,  owner  of  rent-chge,  1. ;  the 
within  named  B.,  owner  of  lands  chged,  2.     WITNETH, 

(J)  As  to  \«"hat  costs  are  payable  by  B.  without  special  agreement,  sec 
£srp,  BvcJt,  1  H.  &  M.  619. 
Aa  to  the        (^)  ^^  apportionment  can  be  made  by  the  Land  Commissioners  ou  the 
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that  for  apporiiong  the  within    mentd  yrly  rent-chge   of 
£50,  the  sd  A.  hby  covts  with  the  sd  B.,  his  hrs  and  assignSi 
in  mner  foUowg  (that  is  to  say) : — 
1st.  That  so  long  as  the  clear  yrly  sumof  £10,  pt  of  the  sd  AppMtioa* 


application  of  the  persons  intcrcste  I  in  the  land  and  the  rent  charge  under  apporiioii- 
the  Inciosnre  Act,  1854,  17  k  13  Vic.  c.  97,  ss.  10  to  14.    See  also  aa  to  ment  of 
apportionment  in  the  case  of  lands  t^kea  under  the  Lands  Clauses  Consoli-  '^'*^ 
dation  Act,  1845,  88. 115-117  ;  under  the  Church  Building  Acts,  14  &  15  Vic.  ^^^^^^ 
c  97, 8. 27  ;  36  &  37  Vic.  c.  50,  s.  3  ;  of  commutation  and  enfranchisement 
rent  charges  under  the  Copyhold  Acts,  4  &  5  Vic.  c.  35,  ss.  50,  52,  55  ;  6  &  7 
Vic.  &  23,  ss.  4-8  ;  and  of  drainage  and  improvement  rent  charges,  9  Jc  10 
Vic  c  101, 86.  44,  45  ;  19  &  20  Vic.  c.  9,  ss.  8, 10  ;  27  &  28  Vic.  c.  114,  ss. 
6S-71. 

Bj  22  &  23  Vic  c.  35,  s.  10  (paaacd  to  remedy  the  inconrenient  doctrine  As  to  the 
that  the  release  of  part  of  the  land  charged  with  a  rentcharge  operated  as  a  partial 
release  of  the  whole  land),  it  was  enacted  that  a  release  of  part  of  the  land  release  of 
chajged  shall  not  extinguish  the  whole  rentcharge,  but  shall  only  bar  the  ^^  ^''^ 
right  to  recover  it  out  of  the  land  released, "  without  prejudice  nevertheless  to  *J*° 
the  rights  of  all  parties  interested  in  the  hereditaments  remaining  unreleased 
and  not  concurring  in  or  confirming  the  release."    The  efTect  of  these 
saving  words  has  been  held  to  be  that  where  the  owner  of  the  rentcharge 
releases  part  of  the  land  without  the  concurrence  of  the  owner  of  the  other 
part,  the  whole  of  the  rentcharge  is  not  extinguished,  but  only  a  propor- 
tionate part  of  it  can  be  recovered  against  the  owner  of  the  unreleased 
portion  of  the  land  :  Booth  v.  Smith,  14  Q.  B.  D.  318.    The  doctrine  as  to  a 
release  of  part  of  the  land  extinguishing  the  rentcharge  did  not  apply  to  a 
release  of  the  land  from  part  only  of  the  rentcharge  (Vin.  Abr. "  Rent,"  504 ; 
3  Cruise  Dig.  301 ;  Co.  Litt.  148,  referred  to  in  Tudor's  L.  C,  Conv.,  notes  to 
Ctun's  eate,  3rd  ed.  p.  331)  ;  and  the  enactment  above  referred  to  does  not 
and  was  not  required  to  cover  that  case.    An  apportionment  might  there- 
fore hz  effected  by  a  release  of  each  portion  of  the  land  from  so  much  of  the 
rent  as  is  to  be  borne  by  the  other  portion  ;  but  it  is  better  that  it  should  be 
effected  (as  in  this  precedent)  by  way  of  covenant  only  (according  to  a 
plan  which  was  in  use  to  avoid  the  common  law  doctrine  as  to  the  effect  of 
a  release).    It  has  been  doubted  whether  an  absolute  covenant  not  to  claim 
the  rent  against  the  land  would  not  operate  as  a  release  (see  Co.  Litt.  147i. 
n. ;  but  see  Shepp.  Touchstone  by  Preston,  345)  ;  but  it  seems  clear  that  a 
oonditional  covenant,  as  in  the  text,  could  not  so  operate. 

A  rentcharge  may  be  apportioned  between  several  owners  without  the  a    *    ♦!. 
consent  of  the  owner  of  the  lands,  so  as  to  keep  alive  the  right  of  each  owner  remedies 
to  distrain  for  his  part  iR'nU  v.  Watson,  5  M.  &  W.  255  ;  2  Dart,  V.  k  P.  for  recover- 
1044, 6th  ed. ;  and  as  to  the  separate  right  of  distress  of  each  tenant  in  com-  ing  appor- 
mon  of  a  rentcharge,  see  Wliitley  v.  Roberts,  McClel.  &  Y.  107)  ;  and  the  tioncd  pent- 
remedies  for  the  recovery  of  a  rentcharge  by  distress,  or  receipt  of  rents,  or  ^^^^^'S*- 
appointing  a  term,  which  are  given  by  the  Conv.  Act,  1881,  s.  44  (where 
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ment  of  yrly  renlrchge  of  £50,  shall  be  duly  and  punctually  pd  by 
KDt  on  equal  half-yrly  paymts  at  the  times  at  wch  the  sd  rent-cbge 
property  jg  payable,  or  within  21  days  thrafter,  as  and  for  the  portion 
Mhodvle.  of  the  sd  rent-chge  payable  in  respt  of  the  land  and  bldgs 
described  in  the  first  schdle  hto,  by  the  said  B.,  his  hrs  or 
assigns  for  the  time  being  entled  to  the  same  land,  then  and 
so  often  as  the  same  shall  happen  the  sd  A.  will  not,  nor 
shall  his  hrs,  exs,  ads,  or  assigns  at  any  time  hrafter  in  case 
of  the  non-paymt  of  the  sd  rent-chge  of  £50,  or  any  pt  thof, 
distrain  or  enter  on,  or  cause  or  procure  any  distress  or  entry 
to  be  made  on  the  sd  land  described  in  the  sd  first  schdle,  or 
any  pt  thof,  or  any  bldg  thron,  or  commce,  carry  on,  or 
prosecute  any  action  or  other  proceedg  agst  the  owners, 
tenants  or  occupiers  for  the  time  being  of  the  same  land 
and  bldgs,  or  any  pt  thof,  or  exercise  or  avail  himself  or 
themselves  of  any  other  powers  or  rights  for  recoverg  or 
compellg  paymt  of  the  sd  rent-chge  of  £60,  or  any  pt  thof, 
or  in  any  wise  interrupt  or  disturb  the  sd  B.,  his  hrs  or 
assigns,  or  his  or  their  tenants  in  the  posson  or  enjoymt  or 
rect  of  the  rents  and  profits  of  the  same  land  and  bldgs,  or 
any  pt  thof. 

[And  2ndly,  Srdly,  and  4thly,  siinilar  covts  vnth  B.  in 
respt  of  the  lands  described  in  the  second,  third,  and  fourth 
schdlesJ} 
Indemnity  And  5thly,  that  he,  the  sd  A.,  his  hrs,  exs,  and  ads  will 
in  Mch^  A^  ^  times  keep  the  sd  B.,  his  hrs  and  assigns,  and  his  or 
icheduie  their  tenants,  of  the  respive  lands  and  bldgs  described  in  the 
part  of  sd  respive  schdles  hto,  indemnified  agst  all  losses,  costs, 
"rtioned  ^*^^*g®8,  and  expses  wch  he  or  they  shall  or  may  incur 
on  the  by  reason  of  any  distress  or  entry  being  levied  or  made  in  or 
property.*  upon  the  sd  lands  and  bldgs,  or  any  pt  thof,  or  any  other 


that  Act  applies),  would  also  it  is  conceiyed  remain  in  force  after  appor> 
tionment  (whether  by  severance  of  the  land  or  of  the  rent^harge  itself). 
An  action  also  lies  against  the  terre  tenant  for  recoyeiy  of  a  rentcharge 
(^Thomas  y.  Sylvester,  L.  R.  8  Q.  B.  368),  or  an  apportioned  part  thereof, 
whether,  as  it  seems,  it  be  legal  or  equitable  (^Booth  v.  Smith,  14  Q.  B.  D. 
318,  see  pp.  320,  821). 
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pcdg  being  had  or  taken  to  enforce  or  compel  the  paymt  of 
the  sd  rent-chge  of  jBSO,  or  any  pt  thof,  contrary  to  the  coYts 
hinbfe  contd,  or  any  of  them.    ly  wiinesSi  &c. 

Schedules. 


FAMILY  AGREEMENT  to  give  effect  to  Intended 

Will  not  Executed. 

This  indre  (a),  made,  &c.,  between  A.,  1.  B.,  2.  C,  3. 
D.  and  E.,  his  wife,  4.     Whas  X.,  late  of,  &c.y  died  on  the  Baeitala. 

day  of intestate,  leaving  the  sd  A.,  B.,  C,  and  ??J*JL^ 

E.,  his  four  chn  and  only  next  of  kin  him  survirg.    And  p^n^ay. 

WHAS  the  sd  A.  is  the  eldest  son  and  heir-at-law  of  the  sd 

X.   And  whas  shortly  before  his  dece,  the  sd  X.  gave  in- 1';*^^^**^ 

strons  to  his  solors  for  the  preparon  of  his  last  will,  and  the 

same  was  drafted  but  never  signed  by  the  sd  X.     And  whas  Agreement. 

the  draft  will  marked  Z.,  this  day  signed  by  all  the  pties  hto, 

is  admitted  by  them  and  each  of  them  to  contain  the  intd 

testamentary  disposons  of  the  sd  X.,  and  all  the  sd  pties  are 


M  The  agreement  ahonld  be  under  seal  to  avoid  any  question  as  to  there  As  to  for- 
\mg  a  snfficient  consideration  to  support  it  (as  to  family  arrangements  see  malities. 
3  White  k  T.,  Lead.  Gas.  £q.,  notes  to  Stapilton  y.  Stapilton,  920,  6th  ed. ; 
^y.  Prec.,  Vol.  in.,  pt.  1,  278,  note,  3rd  ed.).  If  there  is  real  estate,  and 
^  case  is  not  within  the  Married  Women's  Property  Act,  1882  (which  it 
P'^'lttbly  would  be  as  to  the  testator's  own  property,  but  possibly  not  as  to 
^  settled  property),  the  deed  must  be  acknowledged  by  E. ;  see  Nieholl  ▼. 
J««i,  L.  R.  3  Bq.  696. 

Beferenoe  may  here  be  made  to  the  authorities  deciding  that  an  agree-  Agrae- 
vc&t  between  two  persons  haying  expectations  from  a  third,  to  diyide  ments  as  to 
•T^llj  whateyer  property  may  come  to  either  of  them  from  him,  whether  expoct- 
■»ter  bis  will,  or  intestacy,  or  by  gift  inUr  vivos  is  yalid  :  Bechley  y.  New-  *"^^- 
^1  2  P.  Wms.  182  ;  Wethered  v.   Wethered,  2  Sim.  183  ;   Harwood  y. 
^^  Ih.  192. 
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(1esii*ous,  notwg  tlie  intestacy  of  the  sd  X.,  to  deal  with  and 
dispose  of  all  his  real  and  psonal  este,  and  also  the  trust 
este  comprd  in  a  settlemt  dated,  &c.,  wch  by  the  sd  will 
the  sd  X.  intd  to  appt  under  a  power  contd  in  such  settlemt, 
and  wch  in  default  of  such  apptmt  would  have  devolved  on 
tlie  sd  pties  hto  or  some  of  them,  under  the  trusts  of  the  sd 
settlemt,  in  tlie  same  mner  as  the  same  resply  wdhave  been 
dealt  witli  and  disposed  of  under  the  sd  draft  marked  Z.  if 
the  same  had  been  a   completed  documt.      NOW  THIS 

WitncM-  INDRE  WITNETH  that  in  conson  of  the  premes  and  by 
way  of  family  arrangemt,  and  in  order  to  avoid  quesbons 
and  disputes  as  to  the  division  of  the  real  and  psonal  este  of 
tlie  sd  X.,  and  of  the  trust  este  under  the  sd  settlemt,  it  is 

Agreement,  hby  agrd  and  decld,  and  the  sd  pties  hto  hby  mutually  covt 
as  follows : — 

DiTision  of       1.  All  the  real  and  psonal  ppty  of  the  sd  X.,  includg  the 

prope  y.     pp^y  Q^gj.  ^^^|j  jjg  jjj^j  under  the  sd   settlemt  a  power  of 

apptmt,  shall  be  disposed  of,  divided,  and  dealt  with  in 
accordce  with  the  teiins  of  the  sd  documt  marked  Z.,  and 
signed  by  the  sd  pties  hto  as  afsd. 
Execution       2'  -^^  ^^^  eveiy  of  the  sd  pties  hto,  and  their  respive 
of  deeds,     hrs,  exs,  ads,  and  assigns,  shall  exte  all  such  deeds  and 
documts,  and  do  all  such  acts  as  may  be  necy  or  be  deemed 
expedient  to  give  complete  effect  to  this  agreemt,  and  the 
costs  of  the  preparon  and  exon  of  such  documts  (inclusive 
of  this  agreemt)  shall  be  deemed  expses  attendg  the  exon  of 
the  trusts  and  disposons  decld  and  contd  in  the  sd  documt 
marked  Z. 
No  pro-  8.  None  of  the  sd  pties,  or  his  or  her  hrs,  exs,  ads,  or 

betokra  by  ^ssigns,  shall  as  next  of  kin  or  heir-at-law,  or  heir  accordg  to 
any  party    the  custom  of  any  manor  of  the  sd  X.,  or  as  claiming  under  the 
nnd™Hn-    trusts  coutd  in  the  sd  settlemt  in  default  of  an,y  exercise  of 
testacy.       the  power  of  apptmt  afsd,  or  in  any  other  character  biing  any 
action   or  take  any  pcdgs   agst  any  other  pty  hto,  his  or 
her  hrs,  exs,  ads,  or  assigns,  in  referee  to  any  pt  of  the  sd 
real  or  psonal  ppt^'  of  the  sd  X.,  or  the  trust  este  under  the 
sd  settlemt,  but  this  shall  not  prejudice  the  right  of  any  pty 
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to  enforce  pfonnce   of   this   agreemt,  or  of   any  of  the 
terms  hrof. 

4.  The  sd  A.  shall  be  allowed  to  obtain  witht  opposon  Ires  Admiiu»- 
of  admon  to  the  psonal  este  and  effects  of  the  sd  X.,  but  such  be  ob- 
este  and  effects  shall  be  administered  and  dealt  with  accordg  ^^^' 
to  the  terms  of  this  agreemt.     In  witness,  &c. 


AGREEMENT  between  a  Firm  of  Traders  and  their 
Workpeople,  granting  to  the  latter  a  Share  in  the 
Net  Profits  of  the  Firm. 

Pjlbtjss,  a.,  B.,  and  C,  carrying  on  business  as  ,  at  Parties. 

,  under  the  style  or  firm  of (hinafter  called  the 

firm)  of  the  one  pt,  and  the  sevl  psons  named  in  the  schdle 
hto,  being  clerks,  servants,  and  workmen  of  the  firm  of  the 
other  pt:  Whas  the  firm  have  employed,  or  agrd  to  employ,  Recital  of 
the  se?l  psons  named  in  the  sd  schdle  at  the  salaries  or  ^^^ 
wages  written  opposite  to  their  respiye  names  in  the  same 
schdle  [in  the  wages  book  of  the  firm] :  And  whas  the  firm  That  work- 
ture  desirous  to  give  to  the  sd  psons,  in  addon  to  tlieir  sd  ^^^  ^ 
salaries  or  wages,  and  by  way  of  further  remuneron  during  »«*  profits. 
the  current  year,  such  sums  of  moy  as  hinafter  mentd,  upon 
the  terms  that  the  sd  psons  resply  shd  on  their  pt  enter 
into  such  agreemt  as  is  hinafter  expd :     NOW  IT  IS  HBY 
AGRD  as  follows  : — 

1.  The  firm  will,  at  the  annual  stock-takg  of  the   sdApropor- 

business  in  the  month  of ,  in  the  yr ,  apportion  share  of  net 

to  each  pson  named  in  the  sd  schdle  a  sum  of  moy,  wch  ^^^  ^ 
shall  bear  the  same  proportion  to  one-tenth  pt  of  the  net  Uoned  to 
profits  of  the  sd  business  during  the  precedg  yr  as  the  salary  ^  ^°'"'^" 
or  wages  pd  to  such  pson  during  the  same  yr  shall  bear  to 

K.E. — ^VOL.  I.  F 
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the  total  ami  of  salaries  and  wages  pd  by  the  firm  during 

the  same  yr. 

According       2.  The  firm  shall,  with  all  convenient  speed  after  the 

tificate  of    ftiYit  of  the  sd  net  profits  has  been  ascertained,  cause  to  be 

the  cashier,  prepared   a    certfe,   showg    the  smn  apportioned  to  each 

such  pson  as  afisd,  and  shall  cause  the  same  to  be  signed  br 

the  cashier  for  the  time  being  of  the  firm,  or  such  other 

pson  as  the  firm  may  appt  for  the  ppose,  and  the  sd  certfe 

shall   be  absolutely  bindg  and   conclusive   as  to  the  amt 

payable  under  these  psnts  to  each  such  pson  as  afsd.     The 

firm  will  pay  to  each  such  pson  as  afsd  the  sum  appeal^  by 

the  sd  certfe  to  be  apportioned  to  him  immedly  after  the 

signature  thof  by  the  sd  cashier,  or  such  other  pson  as  afsd. 

Firm  to  8.  TiiE  firm  shall  have  the  sole  and  exclusive  right  of 

have  exclu"  , 

sive  right    ascertaining  and  determing  the  amt  of  the  sd  net  profits,  and 
?i;?fJ!r"     shall  be  entled  to  make  allowces  and  dedons  for  intt  on  capital, 

mining  *^        ' 

what  are     rent,  deprecion  in  the  value  of  stock  and  plant,  and  bad 
^™  and  doubtful  debts,  and  any  other  allowces.  and  dedons  wch 

the  firm  may  consider  pper,  and  none  of  the  psons  named 
in  the  sd  schdle  shall  have  any  right  to  examine  or  inspect 
the  books  or  accts  of  the  firm,  or  to  make  any  inquiry  or 
investigon  whatsr  as  to  the  amt  of  the  sd  net  profits,  or  the 
sum  apportioned  to  any  of  the  sd  psons,  or  how  the  same 
resply  are  made  out,  nor  shall  any  of  the  sd  psons  be  entled 
to  or  in  any  way  assume  or  claim  any  of  the  rights  or  powers 
of  a  ptner  in  the  firm  (a). 
Proviso  as       4^  ^j^y  pson  named  in  the  sd  schdle  who  shall  leave  or 

to  workmen  ,  * 

leaving  ser-  be  dischged  from  the  service  of  the  firm  or  shall  die  before 
vice  of  firm,  ^.j^^  ^^  stock-takg,  shaU  not  be  entled  to  have  any  such  sum 

-  as  afsd  apportioned  or  pd  to  him  or  his  repves. 
Firm  may       5^  •j'jjj,  g^yj  pgons  named  in  the  sd  schdle  shall  well  and 

discharge  * 

workmen,    faithfully  serve  the  firm   m  their  respive  situons,  and  at 

their  respive  salaries  and  wages  as  afsd,  until  the day 

of ,  18  ,  but  the  firm  shall  have  full  power  to 


(a)  It  appears  proper,  in  this  case,  expressly  to  declare  that  no  employ^ 
shall  be  a  partner.    Bat  see  note  to  Precedent  V,,  w^w,  p.  22. 
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dischge  all  or  any  of  the  sd  psons  at  any  time  or  times, 
notwg  this  agreemt. 

6.  If  any  dispute  shall  at  any  time  arise  between  the  Spedid 
firm  and  any  one  or  more  of  the  sd  psons  named  in  the  sd  cUo^^*^ 
schdle  as  to  the  pper  meaning  or  constron  of  this  agreemt,  or 
anything  done  or  to  be  done  in  psuance  hrof,  or  in  anywise 
relating  hto,  the  matter  in  dispute  shall  be  referred  to  the 
solor  or  solors  for  the  time  being  of  the  firm,  whose  decision 
shall  be  final  and  conclusive,  and  absolutely  bindg  on  all 
pties :  Provd  always  that  this  clause  shall  not  be  deemed 
to  limit  or  affect  the  rights  reserved  to  the  firm,  or  to  extend 
the  rights  conferred  on  the  psons  named  in  the  sd  schdle  by 
tiie  precedg  clauses  hrof.  Agreemt  not  to  be  affected  by 
change  in  firniy  antey  Precedent  XI.,  Clause  17  :  In 
WITNESS  whof  the  sevl  pties  have  hrunto  set  their  respive 
hands,  the  sd  A.,  B.,  and  C,  and  such  of  the  psons  named 
in  the  sd  schdle  as  are  now  in  the  service  of  the  firm  on  the 

day  of ,  and  such  of  the  psons  named  in  the  sd 

schdle  as  are  not  now  in  the  service  of  the  firm  on  the  sevl 
days  written  opposite  their  respive  names  in  the  sd  schdle. 

[^Schedule. 2 


AGREEMENT  between  a  Raelwat  Company  and  a 
Landowner  for  withdrawal  of  the  OpposmoN  of 
the  latter  to  a  Bill  for  the  Extension  of  the 
Railway  through  his  settled  estates  (a). 

PiBTiss,  [A.  as  agent  for  and  on  behalf  of]  the rail- 
way Co  (hinafter  called  the   Co),   1.     B.,   landowner,   2. 


(<)  See  also  the  next  precedent  and  the  form  of  agreement  in  Day.  Prec, 
VoL  2,  pt.  1,  p.  44.  Many  examples  of  clauses  required  for  agreements  of 
this  kind  will  he  found  in  some  of  the  important  Railway  and  Canal,  kc. 
Acts,  such  as  the  Manchester  Ship  Canal  Act,  1885, 48  &  49  Vic.  c  clxxxviii., 

F  2 
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C.  and  D.,  trees  of  the  settled  cfstes  of  the  sd  B.  in  the 

coy  of (hinafter  called  the  trees),  8. 

Recital  as        Whas   a  bill  is  now  pendg  in   parliamt   by  wch   it  is 
biiHor  ex*  proposed  to  empower  the  Co  to  make  addonal  railways  in- 

tenaion  of    cludg  a  railway  in  the  coy  of to  be  called  the 

railway,  wch  will  pass  through  a  portion  of  the  sd  settled 
estes  of  the  sd  B.  situate  in  the  parishes  of,  &c.,  in  the  same 
coy,  and  it  will  be  necy  that  such  railway  shd  pass  through 

a  portion  of  such  lands  situate  in  the  parish  of ,  ptly 

wd  oppoei-  by  means  of  a  deep  cuttg,  and  ptly  by  a  tunnel :  And  whas 

^   '  the  sd  B.  has  presented  a  peton  to  the  House  of  Commons 

praying  to  be  heard  agst  the  sd  bill  as  far  as  the  same  a£Fects 

his  ppty  and   intts:    And    whas   in   order  to   obviate   all 

opposon  by  the  sd  B.  and  his  trees  to  such  pendg  bill,  and 

for  the  other  pposes  hrin  appearg,  the  sd  pties  hto  have  agrd 

Agreement,  to  enter  into  the  agreemts  hinafter  contd.     NOW  THESE 

PSNTS  WITNESS,  that  for  the  consons  hrin  appearg  the 

Co  do  hby  agree  with  the  sd  B.  and  also  septely  with  the 

trees,  so  far  as  regards  the  agreemts  and  proYons  hinafter 

contd  wch  are  or  ought  to  be  pformed  or  observed  by  the 

Co  ;  And  the  sd  B.  and  his  trees  do  hby  agree  with  the  Co, 

so  far  as  regards  the  agreemts  and  stipulons  hinafter  contd 

wch  are  or  ought  to  be  pformed  or  observed  by  the  sd  B.  or 

his  trees,  as  follows : — 

Price  to  1,  The  Co  shall  pay  to  the  sd  B.  or  his  trees  for  the 

for^ds     pchase  of  all  lands  formg  pt  of  the  estes  of  the  sd  B.  situate 

f*^^^  ht^   ^  *^®  parishes  of,  &c.,  wch  shall  be  taken  by  them  for  the 

ppose  of  the  sd  railway  and  works,  at  the  rate  of  £ per 


and  the  Manchester  Corporation  Water  Act,  1879,  42  k,  43  Vic,  c. 
Any  moneys  received  by  a  tenant  for  life  for  withdrawal  of  his  opposition 
are  within  the  73rd  s.  of  the  Lands  Clauses  Consolidation  Act,  1845  :  I^ol€  t. 
Pole^  2  Dr.  &  Sm.  420 ;  bat  this  enactment  does  not  interfere  with  the  power 
of  the  tenant  for  life  to  contract  with  the  company :  Taylor  t.  Chichester, 
tte.f  Railway  Co,j  L.  B.  4  H.  L.  628.  The  tenant  for  life  most  pay  the  costs 
of  his  opposition  above  those  that  the  Company  are  liable  for  {Be  Earl  of 
Berkehn/s  Will^  L.  R.  10  Ch.  Ap.  56),  unless  the  opposition  is  sanctioned  by 
the  Court  under  the  Settlftl  Laud  Act,  1«82,  b.  36. 
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acre,  and  so  in  proportion  for  any  less  quantity  than  an  ^  "^*.  ^ 
acre,  exclusiye  of  timber  trees  and  underwood ;  And  shall 
pay  to  him  or  them  for  the  right  to  make,  use,  and  maintain 
the  tonnel  wch  will  be  necy  under  a  portion  of  the  sd  estes 

in  the  parish  of as  afsd,  the  sum  of  £ ,  such  respiye 

sums  to  be  exclusive  of  compenson  for  severce  and  for  any  in- 
joiy  or  inconvenience  to  the  lands  adjoining  the  lands  pchased, 
or  to  the  lands  over  or  adjoining  the  sd  tunnel,  or  to  the  sd  B. 
or  his  trees  as  owners  of  such  lands  arisg  from  the  constrou 
of  the  sd  railway  or  the  works  of  the  Co,  and  exclusive  also 
of  the  compenson  payable  to  the  lessees,  tenants,  or  occu- 
piers of  the  lands  taken  by  the  Co  or  the  lands  over  or 
adjoining  the  sd  tunnel  for  the  pchase  of  their  intts  or 
orwise  (c). 
2.  The  Co  shall  take  the  whole  of  the  pieces  of  land  The  whale 

numbered in  the  deposited  plans  and  books  of  referee  p|^^j„  ^ 

of  the  Co  for  the  parish  of afsd  except  such  portion  ^<i  *«  ^ 

thof  as  may  be  required  for  the  approach  road  hinafter     ^ 
mentd. 

8.  The  Co  shall  pay  to  the  sd  B.  or  his  trustees  for  all  Timber, 
timber,  trees,  and  underwood  on  the  lands  taken  by  them, 
at  a  valuon  to  be  made,  in  default  of  agreemt,  by  two  valuers 
or  an  umpire  in  the  usual  way. 

4.  The  Co  shall  not  under  the  provons  of  the  sd  intd  act  Restriction 
witht  the  consent  of  the  sd  B.  or  his  trees,  take,  use,  occupy  ^^^^^^  f^ 
or  enter  upon  any  land  or  ppty  of  the  sd  B.  or  his  trees,  take  lantU 
outside  the  limits  of  devion  shown  on  the  deposited  plans  ^^ 


(h)  As  to  clauses  1  and  2,  see  Taylor  v.  Chieliegter^  d:c,y  Raihcay  6k,  L.  R. 
4H.L628. 

(0  If  the  land  owner  is  unable  to  contract  except  under  the  proyisions  of  provision 
the  Lands  Clauses  Consolidation  Act,  1845  (which  however  would  not  now  as  to  limi- 
woally  be  the  case  having  regard  to  the  powers  of  the  Settled  Land  Act,  te-l  owners. 
1882),  add  this  clause  :— 

"  The  Co  shall  pay  the  full  amt  of  compenson  for  each  of 
the  pposes  afsd,  determined  by  a  valuon  psuant  to  the  Lands 
Clauses  Consolidation  Act,  1845,  if  such  amt  shall  exceed 
the  respive  amts  hby  agi'd  to  be  pd." 
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limits  of 
deviation 


Reeerva- 
tion  to 
vendor  of 
right  of 
pre-emp- 
tion {d). 


Liberty 
to  make 
tannel. 


Occupation 
rent  for 
lands  tem- 
porarily 
taken. 


except  80  far  as  may  be  necy  for  or  in  relon  to  the  alteron, 
constron,  or  exon  of  any  roads,  bridges,  drains,  or  other 
accomodon  works  in  connection  with  the  railway  or  the 
works  hby  provd  to  be  done  by  the  Co. 

5.  As  to  any  lands  of  the  sd  B.  or  his  trees  wch  may  be 
taken  by  the  Co  under  the  proYons  of  the  sd  intd  Act,  but 
wch  shall  not  be  required  for  the  pposes  throf,  the  sd  B.  or 
his  trees  shaU  have  the  like  right  of  pre-emption  as  he  or 
they  wd  have  been  entled  to  under  the  Lands  Clauses 
Consolidation  Act,  1845,  if  such  lands  had  not  been  built 
upon  or  used  for  bldg  pposes,  and  no  pt  of  such  superfluous 
lands  shall,  in  the  meantime,  be  let  by  the  Co  on  lease  or 
from  yr  to  yr  or  orwise  to  any  pson  other  than  the  sd  B.  or 
his  trees,  except  only  to  servants  of  the  Co  from  yr  to  yr 
to  be  used  as  garden  ground,  and  for  no  other  ppose. 

6.  The  Co,  upon  makg  such  paymt  for  the  same  as  afsd, 
shall  have  and  be  entled  to  the  right,  easemt,  or  liberty  of 
makg,  using,  and  maintaining  such  tunnel  as  they  may  deem 
necy  for  carrying  theii'  proposed  new  line  through  a  portion  of 

the  sd  estes  situate  in  the  parish  of afsd,  and  also  of 

erectg  and  maintaining  telegraph  posts  and  wires  over  the 
surface  of  the  sd  lands  above  the  tunnel  in  the  line  of  such 
railway,  the  Co  paying  from  time  to  time  to  the  sd  B.  or  his 
trees,  or  his  or  their  tenants,  compenson  for  any  damage  or 
injury  occasioned  by  the  exercise  or  user  of  such  respive 
rights,  easemts  or  liberties. 

7.  The  Co  shall  pay  to  the  sd  B.  or  his  trees,  in  respt  of 
all  land  formg  pt  of  the  sd  estes  wch  shall  be  taken  or 
occupied  by  the  Co  for  the  deposit  of  earth  or  spoil  during 
the  constron  of  the  sd  railway  or  the  exon  of  the  works,  or 

for  other  temporary  pposes,  a  rent  of  £ per  acre  per 

annum,  and  so  in  proportion  for  any  less  quantity  than  an 


((?)  See  Doc  d,  ArmitHead  v.  A'orth  Staffordshire^ Railtoay  Co.,  16  Q.  B. 
526  ;  May  v.  Great  Western  Railway  Co.,  L.  R.  7  Q.'b.  364. 

(rf)  See  the  Act,  s.  128  ;  and  as  to  lands  taken  by  agreement,  sec  City  of 
Glasgow,  <tr.  Co,  v.  Caledofiian  JRailway  Co,,  L.  R.  2  H.  L.  Sc.  160. 
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acre  or  any  less  time  than  a  jr,  during  their  occapon  or  user 
of  the  same  (such  rent  to  be  exclusive  of  any  compenson 
payable  to  the  tenants  or  occupiers  of  such  lands),  and  shall 
pperly  fence  the  land  so  taken :  And  in  case  the  Co  shall  ^oifice  to 

\  bo  reatorw. 

take  any  lands  of  the  sd  B.  for  the  deposit  of  earth  or  spoil, 
they  shall  remove  and  store  the  surface  soil  to  a  depth  of 

not  less  than inches,  and  shall  on   complon  of  the 

works,  or  sooner  in  case  such  respive  lands  shall  no  longer 
be  required  by  the  Co  for  the  ppose  of  the  works,  restore 
and  deliver  up  such  spoil  banks  and  other  lands  taken  for 
temporary  pposes,  and  replace  the  surface  soil  and  leave 
the  spoil  banks  in  uniform  heaps  pperly  trimmed  to  slopes 
of  not  less  than  four  to  one,  and  covered  with  soil  and  fit 
forcoltivon,  and  sown  with  seeds  or  planted,  as  the  sd  B. 
or  his  trees,  or  their  agent,  shall  direct ;  And  the  Co  shall 

also  upon  giving  up  the  occupon  thof  pay  a  sum  of  £ per 

acre,  and  a  proportionate  amt  for  any  less  quantity  than  an 
acre,  for  all  land  left  covered  with  spoil,  and  shall  also  upon 
giving  up  the  occupon  of  the  land  belonging  to  the  sd  B.  or 
his  trees,  wch  may  have  been  taken  by  the  Co  for  temporary 
pposes,  pperly  level  such  land,  and  remove,  or  at  the  option 
of  the  sd  B.  or  his  trees  leave,  the  fences  thto,  and  pay  to 
him  or  them  compenson  for  any  injury  done  by  the  works 
of  the  Go  to  such  land,  the  amt  of  such  compenson,  unless 
settled  by  agreemt,  to  be  ascertained  by  the  valuon  or 
determinon  of  two  referees  or  an  umpire  in  the  usual 
wav. 

8.  The  Co  shall  exte  and  provide  tlie  accommodon  and  Accommo- 
other  works  specified  in  the  first  schdle  hto  for  the  protection  ^o^ka. 
and  benefit  of  the  sd  B.  and  his  trees,  and  his  and  their 
tenants,  in  addon  to  any  other  works  wch  the  Co  may  be  or 
become  liable  to  exte  under  the  genl  Acts  relatg  to  railways 

for  the  protection,  accommodon,  or  benefit  of  the  sd  B.  and 
his  trees,  or  his  or  their  tenants. 

9.  The  Co  shall  not  in  any  respt  damage  or  obstruct  the  Drainage. 
existg  drainage  of  the  lands  of  the  sd  B.,  but  shall  con- 
struct pper  drains,  culverts,  and  other  works  for  the  efficient 
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drainage  of  the  sd  lands  (so  far  as  the  drainage  may  be 

affected  by  the  Go's  works)^  at  sach  depths  and  in  sach 

mner  as  the  agent  for  the  time  being  of  the  sd  B.  or  his 

trees  shall  direct,  and  also  all  sach  works  as  may  be  required 

for  the  maintaining  and  makg  perfect  any  under  drainage 

wch    may  be  intersected  or  orwise  interfered  with  by  the 

Go's  works. 

Execution       10.  All  accommodon  and  other  works  hinbfe  agrd  to  be 

ten!wrof  ^^^®  ^y  ^^  ^^  within  the  boundary  of  the  lands  pchased  by 

acconimo-    them  shall  at  all  times  hrafter  be  maintained  by  the  Co  at 

works.        their  own  expse  in  all  respts^  and  to  the  reasble  satisfon  of 

the  sd  B.  or  his  trees. 
Compenaa-       H.  The  Co  shall  pay  all  compenson  pperly  payable  to 
tenants.      ^^  lessees,  tenants,  or  occupiers  of  the  lands  formg  pt  of 
the  estes  of  the  sd  B.  taken  by  the  Co  whether  permanently 
or  for  temporary  pposes,  or  over  or  adjoining  the  sd  tunnel, 
a  pper  apportionmt  or  abatemt,  to  be  fixed  by  the  agent  for 
the  time  being  of  the  sd  B.  or  his  trees,  being  made  in  respt 
of  the  rent  payable  b}'  the  tenant  of  lands  of  wch  a  pt  only 
is  taken  by  the  Co. 
Costs.  12.  The  Co  shall  pay  to  the  sd  B.  and  his  trees  all  costs, 

chges,  and  expses  incmred  or  to  be  incurred  by  him  or 
them  in  respt  of  the  sd  applicon  to  parliamt  and  his  opposon 
to  and  peton  agst  the  sd  bill,  or  in  respt  of  this  agreemt, 
and  any  deeds,  instrumts,  or  acts  wch  may  be  necy  or  proper 
for  carrying  out  the  same,  or  in  respt  of  the  works  and 
matters  hinbfe  agrd  to  be  exted  and  pformed  by  the  Co,  in 
addon  to  all  other  costs,  chges,  and  expses  wch  may  be  pay- 
able by  the  Co  under  the  Lands  Clauses  Consolidation  Act, 
1845,  or  any  other  Act  affectg  the  Co. 
Glauses  to       18.  The  Co  shall  use  their  best  endeavours  to  procure 
iamtr     ^^  insertion  and  enactmt  in  the  pendg  bill  of  any  clauses  or 
«^»"«        alterons  wch  the  sd  B,  or  his  trees  may  reasbly  require  for 
agreement  the  ppose  of  giving  effect  to  this  agreemt  [or,  the  clauses 

Standing         (e)  Where  the  bill  refers  to  and  seeks  to  confirm  the  agreement,  it  must 
orders  as  to  be  scheduled  to  and  printed  with  the  bill  (Commons  S.  O.,  session  1888, 174), 
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contd  in  the  schdle  hto  either  witht  alteron  or  with  snch 
ailerons  only  as  shall  be  assented  to  by  the  sd  B.  or  his 
trees]. 

14.  Except  the  two  last  precedg  clauses,  the  agreemts  on  Agnemeat 
the  pt  of  the  Co  hinbfe  contd  ai'e  contingent  on  the  sd  ^^  ^ 
pendg  bill  being  passed  into  a  law  in  its  present  or  some  ^^^ 
modified  form  in  the  present  session  of  pai*liamt,  so  far  as 
regards  the  clauses  authorisg  the  formon  of  the  sd  railway 
through  the  estes  of  the  sd  B. 

15.  On  the  faith  of  this  agreemt  being  in  all  respts  speci-  Oppontiott 
fically  pformed  and  observed  on  the  pt  of  the  Co,  the  peton  dnwa. 

of  the  sd  B.  agst  the  sd  bill  shall  be  withdrawn,  and  the  sd 
B.  and  his  trees  shall  not,  directly  or  indirectly,  offer  or 
sanction  any  opposon  to  the  sd  bill. 

16.  The  expression  "  the  trees,"  as  hinbfe  used,  shall  in-  Intoipn- 
dude  the  hrs  and  assigns  of  the  sd  trees.     In  witness,  Ac.      ^^ 

JiSchediiles.'] 


XXIV. 

AGREEMENT  between  the  Promoters  of  a  Railway 
Company  and  a  Landowner  far  withdrawing 
Opposition  to  the  Company's  Bill. 

PiRTiESf  A.  and  B.,  some  of  the  provonal  committee  (a) 
of  the  intd  Railway  Co  hinafter  mentd  (who  are  hinafter 


ftod  miut  contain  a  claose  declaring  it  to  be  sabject  to  such  alterations  as  bill  con- 
Hriiament  maj  think  fit  to  make  in  it  (Lords  S.  0.,  session  1888, 104).    If  finning 
tbe  daoses  to  be  inserted  in  the  bill  require  a  reference  to  a  plan,  the  plan  •gt^m^nt. 

•hould  be  referred  to  as,  "  signed  by the  chairman  of  the 

Committee  of  the  House  of  Commons  to  whom  the  bill  for 
this  Act  was  referred,  and  deposited  in  the  private  bill  office 
of  that  House." 

(a)  As  the  provisional  committee  cannot  bind  the  company  when  in- 
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called  the  Promoters),  1.  The  Co  hinafter  mentd  as  intd 

to  be  incorporated  under  the  name  of  the  Railway 

Company  (hinafter  called  the  Co)  2.    C,  landoivner,  8. 
^Trondi"       Whas  the  promoters  and  others  are  promotg  a  bill  now 
Bill  for       pendg  in  parliamt,  intitaled,  &c.,  whby  it  is  proposed  to  in- 
Uon^'^   corporate  the  Co,  and  to  authorise  them  to  make  and  main- 

Company,    tain  a  railway  from to ,  the  line  of  wch  railway 

wd  pass  for  a  considerable  distce  through  a  farm  and  lands 
and  opposi-  situate,  &c.,  of  wch  the  sd  C.  is  tenant  for  life  :  And  whas 

Introduc-    ^®  ®^  ^'  ^*®  lodged  in  the  House  of  Commons  a  peton 

tory  agst  the  sd  bill :  And  whas,  in  order  to  the  obviatg  of  all 

^^^    '       opposon  by  the  sd  C.  to  the  sd  bill  and  for  the  other  pposes 

hrin  appearg,  the  pties  hto  of  the  first  and  third  pts  have 

entd  into  the  agreemts  hinafter  contd,  with  the  intention  that 

the  Co  shall  become  pty  to  and  exte  these  psnts  forthwith 

Agreement,  after  their  incorporon.     NOW  THEREFORE   THESE 

PSNTS  WITNESS  that  for  the  consons  hrin  appearg  it  is 

hby  mutually  agrd  by  and  between  the  promoters,  on  behalf 

of  themselves  and  all  other  the  promoters  of  the  pendg  bill, 

and  with  the  intent  to  bind  the  Co,  on  the  one  hand,  and 

the  sd  C.  for  himself  and  his  assigns,  and  also  for  the  trees 

and  beneficial  owners  from  time  to  time  of  the  farm  and 

lands  afsd  (and  who  is  and  are  comprd  in  the  expression 

''the  said  C."  as  hinafter  employed),  on  the  other  hand, 

and  also  by  way  of  separate  agreemt  between  the  Co  on  the 

one  hand,  and  the  sd  C.  on  the  other  hand,  as  follows : — 

1.  l^Special  agreemU,  see  last  Precedent'} 

Oertain  2.  The  promoters  will  use  their  utmost  reasble  endeavours 

be  inserted  to  procure  the  insertion  and  enactmt  in  the  pendg  bill  of  the 

in  the  Bill  clauses  wch  are  set  forth  in  the  schdle  hto. 

8.  l^Provon  as  to  costs  to  be  paid  by  Co  or  promoters^  see 
last  Precedent.} 


corporated  (^Hodges  on  Bail  ways,  141,  6th  ed. ;  Browne  &  Theobald  on 
Bailways,  p.  536,  2nd  ed.),  it  la  important  to  have  the  personal  gaarantoe  of 
some  responsible  person. 
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4.  If  the  pendg  bill  be  passed  into  law  in  the  present  Agreement 

session,  the  promoters  will  within days  thrafter  procure  coted  by 

the  Co  to  exte,  under  their  common  seal,  either  these  psnts  ^^J^^ 
and  the  duplicate  thof,  as  the  pty  thto  of  the  second  pt,  or  ooiponted 
some  other  deed  or  instrumt  to  be  prepared  by  the  Co  ^'*^' 
adoptg  this  agreemt,  and  on  the  same  being  so  exted  by  the 

Co,  all  the  future  liability  of  the  promoters  under  this 
agreemt  shall  cease :  [And  in  case  the  Co  shall  refuse  or 
neglect  to  exte  this  agreemt  or  such  other  deed  or  instrumt 
as  a&d  within  the  time  hinbfe  limd,  and  in  this  respt  time 
shall  be  of  the  essence  of  the  contract,  the  sd  A.  and  B. 
and  their  respive  hrs,  exs,  and  ads,  shall  be  jtly  and  seyUy 

liable  to  pay  on  demand  the  sum  of  & to  the  sd  C,  his 

exs  or  ads,  as  liquidated  damages.] 

5.  On  the  faith  of  this  agreemt  being  on  the  pt  of  the  Opporitioa 
promoters  and  the  Co  resply  in  all  respts  specifically  pformed  drawn, 
and  observed,  the  sd  C.  will  not  in  any  mner,  either  by  him- 
self or  his  agents,  further  oppose  or  orwise  impede  the 
passage  of  the  sd  bill  through  parliamt.     In  witness,  &c. 

\ScheivXe^ 


AGREEMENT  for  WoBKiNa  a  Quaert.     A  Short 

Form  (b). 

Agbeeht,  &c.,  between  A.,  hinaffcer  called  the  owner,  1 ; 
B.,   hinafter   called    the    contractor,    2.      IT    IS    HBY 


(a)  It  would  of  conise  be  better  to  get  a  clause  inserted  In  t)ie  bill 
making  the  agreement  binding  on  the  Company ;  see  as  to  this  above,  p.  72, 
iiGte(«). 

(by  It  will  be  seen  that  this  is  merely  a  working  agreement,  not  operating 
as  a  demise.    For  forms  operating  as  demises  of  quarries,  &c.,  see  Leases, 

MlHIKG. 
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MUTUALLY  AGKD  that  the  contractor  shall  get  stone 

from  the  quarry,  lately  opened  on farm  by  the  owner 

upon  the  terms  foUowg : — 
The  contractor  shall  at  his  own  expse — 

1.  Get  and  cord  bldg  and  rough  blue  stone  from  the  sd 
quarry  for  the  use  of  the  owner. 

2.  Remove  the  whole  of  the  stone  from  any  pit  before 
opening  another. 

8.  {"ill  in  every  pit  as  soon  as  it  is  exhausted,  or  sooner 
if  required,  and  replace  the  top  mould  so  as  to  render  it  as 
fit  as  circes  will  admit  for  agricultural  operons. 

The  owner  shall — 

4.  Pay  to  the  contractor  the  sum  of shillings  per 

cubic  yard  for  gettg  and  cordg  bldg  stone,  and  the  sum  of 

shillings  per  cubic  yard  for  gettg  and  cordg  rough  blue 

stone. 

And  it  is  hby  agrd  as  follows — 

6.  The  contractor  shall  cord  the  stone  at  the  option  of 
the  owner  at  the  mouth  of  the  quarry  or  by  the  side  of  the 
turnpike  road,  but  in  the  latter  case  the  owner  shall  cart  the 
stone  from  the  quarry  to  the  side  of  the  turnpike  .road  at  his 
own  expse. 

6.  The  contractor  shall  rece  a  weekly  paymt  on  acct  in 

proportion  to  the  work  actually  done,  but  not  to  exceed  £ 

a  week  for  each  man  actually  employed.  Such  paymt  is  to 
be  br9ught  into  acct  when  the  corded  stone  is  measured  and 
the  balce,  if  any,  pd  to  the  contractor.  If  the  balce  shd  be 
agst  him,  he  shall  forthwith  repay  the  same  to  the  owner. 

7.  Either  pty  may  determine  this  contract  on  giving  one 
week's  written  notice,  and  thrupon  the  contractor  shall,  if 
required  by  the  owner,  fill  in  every  open  pit  and  replace  the 
top  mould  so  as  to  render  it  as  fit  as  circes  will  admit  for 
agricultural  pposes.  But  if  the  owner  shall  determine  the 
contract,  the  contractor  shall  be  at  liberty  prior  to  fillg  in 
any  pit  to  get  and  cord  the  stone  from  the  same,  he  workg 
with  all  proper  de  spatch  and  being  pd  for  the  stone  after 
the  rate  afsd.     In  witness,  &c. 


APPOINTMENTS(«). 


I. 

APPOINTMENT  by  Independent  Deed-poll  by  a 
Widow  under  a  power  in  her  Marriage  Settle- 
icENTy  of  a  Sum  of  Stock  (b),  Part  of  a  larger  Sum, 
subject  to  the  Appointor's  life  Interest,  to  a  Son. 
Proviso,  in  case  of  a  Change  of  Investment, 
appointing  the  Equivalent  in  Money.  Variaiions 
where  the  Besidue  of  the  funds  are  appointed 
Revocably  to  ALL  the  children  including  the  Son, 
with  the  object  of  Excluding  the  Hotchpot 
Clause  (c). 

TO    ALL    TO  WHOM    THESE    PSNTS    SHALL  Becitoi«. 
COilE,  A.,  of,  &c.,  sends  greetg.     Whas  by  an  indre  dated,  J^S^,^ 
&c.,  and  expd  to  be  made  between,  &c.  (being  the  settlemt  of  appoin- 

•■  tor. 

(a)  See  Elph.  Introd.  Gonv.,  86,  308,  3rd  ed.  For  conyeyanoes  bj  way  of 
appomiment,  see  Ck)irVEYANOBS ;  and  for  teetamentary  appointments,  see 
Wills  ;  and  see  also  Settlements. 

As  to  the  stamp  daty  on  appointments,  see  the  Stamp  Act,  1870,  sched. 
tit,  ApponrrMEHT,  Settlement. 

C^)  It  is  obvioosly  better  to  appoint  a  sum  of  money,  and  not  a  specific 
sum  of  stock,  haying  regard  to  the  possibility  of  the  investment  being 
changed. 

(e)  As  to  what  appointments  are  anthorised  by  a  special  power  (i.«.,  a  Law  as  to 
power  exercisable  in  favour  of  particular  persons  only)j  see  Davidson's  Prec.»  appoint^ 
Vol.  III.  144  ei  $eq. ;  Tador's  L.  C,  Ck)ny.,  3rd  ed.  p.  403  et  »eq.,  notes  to  AUw-  ™«'*** 
andtr  y.  Alexander  ;  and  the  Act  37  &  38  Vic  c.  37  (which,  though  it  does  '""^^^/j 
not  expressly  so  declare,  is  considered,  and  has  it  is  believed  been  treated,  as  powers. 


78 


APPOINTMENTS. 


exted  previously  to  and  in  conson  of  the  marre  wch  was 
shortly  afterwards  solemnised  between  the  sd  A.  and  B.)f 


Objects  of 
power. 


Perpetni' 
ties. 


Delegation 
of  power. 


undoabtedly  applying  to  powers  previonsly  as  well  as  subaeqaentlj  created), 
onabling  an  exclusive  appointment  to  be  made,  althoagh  not  expressly 
anthorised  by  the  power,  without  leaving  a  nominal  sum  for  the  excluded 
objects. 

Care  must  of  course  be  taken  to  keep  within  the  power  as  to  the  objects 
in  whose  favour  an  appointment  may  be  made,  bearing  in  mind  that  under 
a  power  to  appoint  to  children  an  appointment  cannot  be  made  to  the  issue 
of  a  child  (^Brvdenell  v.  Elwe*^  1  Bast,  442,  7  Ves.  382  :  though  a  power  to 
appoint  to  "  issue  "  primA  facie  includes  all  descendants,  J>igh  v.  Norlmrj/, 
13  Ves.  344,  Marshall  v.  Bakery  31  Beav.  608,  Re  Warr<m,  26  Ch.  D.  208) : 
nor  to  the  representatives  of  a  deceased  child  (^MaddUon  v.  Andrew^  1  Ves. 
Sen.  58),  for  whom  provision  can  only  be  made  by  leaving  a  share  unap- 
polnted  to  devolve  on  them  under  the  trust  in  default  of  appointment  (with 
the  aid  of  the  hotchpot  clause,  if  any),  assuming  that  the  deceased  child  had 
attained  a  vested  interest. 

Special  care  must  also  be  taken  in  exercising  such  a  power  to  keep  within 
the  limits  of  the  rule  against  perpetuities,  both  as  regards  the  objects  of  the 
appointment  and  the  time  at  which  their  interests  are  to  vest,  the  criterion 
being  whether  the  interests  created  by  the  appointment  would  have  been 
valid  if  inserted  in  the  instrument  creating  the  power:  see  Dav.  Prec, 
Vol.  III.  154  ;  Tudor's  L.  C,  Con  v.  484  et  seq,,  notes  to  Oadell  ▼.  Palmer. 
Thus,  under  a  power  in  an  antenuptial  settlement  to  appoint  to  issue 
generally,  an  appointment  to  a  son  for  life  with  remainder  to  such  of  the 
son's  children^  as  attain  21,  is  of  course  too  remote  ^Jle  Warren,  ybt  wp.')  : 
so  under  a  similar  power  the  vesting  of  the  shares  of  the  children  of  Uie 
marriage  cannot  be  postponed  to  a  later  age  than  21,  except  as  to  those  who 
attain  the  specified  age  within  21  years  from  the  death  of  the  surviving 
parent ;  and  where  the  appointee  was  unborn  at  the  time  of  the  creation  of 
the  power,  although  a  life  interest  can  be  validly  given  to  him,  with 
remainder  over  to  an  object  of  the  power,  a  restraint  on  anticipation  cannot 
be  annexed  to  the  life  interest  in  the  case  of  a  female,  so  as  to  restrict  the 
power  of  disposition  beyond  the  legal  limit  QFry  v.  Capper,  Kay,  163,  and 
later  cases  referred  to  'in  Vaizey  on  Settlements,  p.  836,  note  (/) ) ;  and  the 
life  interest  cannot  be  made  forfeitable  on  bankruptcy  or  alienation,  or  any 
other  event,  so  as  to  create  such  a  restriction  (^Hodgion  v.  Halfordy  11  Ch. 
D.  959,  where  the  clause  of  forfeiture  was  on  a  change  of  religion  ;  and  see 
1  Jarm.  Wills,  p.  870,  4th  ed.). 

It  should  also  be  remembered  that  a  special  power  being  fiduciary 
cannot  be  delegated  (Sug.  Pow.  8th  ed.  179),  so  that  if  an  appointment 
is  made  under  the  usual  power  to  a  child  for  life  with  remainder  to  its 
issue,  a  power  of  appointment  among  the  issue  cannot  be  given  to  the 
child  {Ingram  v.  Ingram,  2  Atk.  88 ;  William4on  v.  Faru)ell,  85  Ch.  D. 
128)  -,  and  for  the  same  reason,  although  the  life  interest  of  the  child  can 
be  validly  made  determinable  on  bankruptcy,  See,  if  the  child  was  bom 
before  the  creation  of  the  power,  the  usual  trust  (creating  a  protected  life 
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certain  shares  or  intts  to  wch  the  sd  A.  was  then  entled 
in  reyersion  expectant  on  the  dece  of  her  father  K.  in  the 
trust  moys,  stocks,  funds,  or  sees,  subjt  [or  to  become  snbjt] 
to  the  tmsts  of  an  indre  dated,  &c.,  and  thrin  referred  to, 
and  wch  were  by  the  sd  now  reciting  indre  assigned  to  the  sd 

P.  and  Q.,  and  a  sum  of  £ Consolidated  £S  per  cent, 

annies  (d)  wch  was  thrin  recited  to  have  been  transferred  into 
the  names  of  the  sd  P.  and  Q.,  were  settled  upon  certain 
trusts  after  the  solemnizon  of  the  sd  then  intd  marre  for  the 
inyestmt  and  yarying  the  inyestmt  thof,  and  for  paymt  of 
the  income  to  the  sd  A.  and  B.,  and  the  sunror  of  them, 

inteieBt)  for  the  application  of  the  income  after  forfeiture  at  the  diacretion 
of  the  tnutees  for  tiie  benefit  of  the  child  and  other  objects,  even  though  the 
latter  are  within  the  power,  would  be  bad.  The  equitable  doctrine  as  to  Other 
fnods  on  powers  must  also  be  carefully  borne  in  mind  ;  see  as  to  this  the  points, 
notes  to  AUyn  t.  Belchier,  1  White  &  T.  L.  C,  Eq.  437, 6th  ed.  As  to  what 
conditions  may  lawfully  be  annexed  to  an  appointment,  see  remarks  of 
Hall,  V.-C,  in  Jlodgwn  v.  Halford,  1 1  Ch.  D.  966.  Where  an  appointment 
is  made  under  a  settlement,  containing  a  power  to  the  husband  or  wife  to 
withdraw  part  of  the  funds  from  settlement  on  a  second  marriage  or  other- 
wise,  this  power  should  be  expressly  reserved  or  negatived  where  it  would 
clash  with  the  appointment.  As  to  the  effect  of  the  donee  of  a  special 
power  releasing  or  covenanting  not  to  exercise  it,  or  to  exercise  it  in  a  par- 
ticular manner,  see  infra^  Settleusnts. 

Appointments  of  the  nature  of  that  in  the  text  are  frequently  made  with-  As  to  en- 
out  recitals  (see  Prec.  III.).     It  is  sometimes  convenient  to  endorse  the  dorsing 
appointment  on  the  settlement  creating  the  power,  as  in  the  next  precedent ;  f  **  annex- 
or  it  maybe  described  as  supplemental  or  as  intended  to  be  read  as  annexed  |UJfn*^cnt«; 
to  the  settlement  or  will  (without  of  course  the  necessity  for  any  actual 
phyncal  annexation)  ;  see  the  Con  v.  Act,  1881,  s.  58,  and  above  p.  3,  note  (b). 
In  either  case  recitals  of  the  original  deed  or  wiU,  and  of  any  previous 
endorsed  or  annexed  deeds  or  of  matteis  therein  recited,  will  be  omitted, 
except  so  far  as  a  reference  to  the  contents  of  the  previous  instruments  may 
be  necessary  to  make  the  new  deed  intelligible.     Probably  the  practice  (a 
very  convenient  one)  of  engrossing  deeds  bookwise,  will  become  general,  so 
18  to  lead  to  the  general  adoption  of  the  plan  of  '^  annexing  "  supplemental 
deeds,  which  can  often  be  done  where  endorsement  would  be  impracticable 
or  inconvenient. 

(i)  Since  the  National  Debt  Act,  1870,  the  3  per  cents,  have  been  Iiesigna- 
described  (as  in  that  act),  as  Consolidated,  Reduced,  and  New  £3  per  cent,  tion  of  new 
annoities,  respectively.  ITie  proper  designation  of  the  stock  recently  created  consols, 
osder  the  National  Debt  Conversion  Act,  1888  (s.  2  (4) ),  is   ''  2f    per 
cent,  consolidated  stock  "    until  the  6th  of  April,  190B,  after  which 

date  it  will  be  ''  2^  per  cent,  consolidated  stock.'' 
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Death  of 
father  of 
appointor. 

Payment 
of  settled 
Bhare  to 
trustees. 

Death  of 

appointor's 

husband. 

Present 
state  of 
the  trust 
funds. 


That  ap- 
pointee is 
one  of  the 
children  of 
the  mar- 
riage. 

Desire  to 
appoint. 

Witness. 

Appoint- 
ment of 
sum  of 
stock. 


during  their,  his,  or  her  lives  or  life,  in  mner  thrin  mentd, 
and  after  the  death  of  each  survor  in  trust,  <kc.,  for  chm,  or 
remoter  issue  of  marre  as  A.  and  B.  or  the  survor  shd  appt, 
set  out  fuUy  as  far  as  material  [with  a  trust  in  default  of 
apptmt  for  such  chn  of  the  sd  marre  as  shd  attain  the  age 
of  21  yrs,  or  in  the  case  of  daurs  marry,  subject  to  the 
usual  provon  for  bringing  apptd  shares  into  hotchpot] :  And 

WHAs  the  sd  K.  died  on  the day  of :  And  whas 

shortly  after  the  death  of  the  sd  K.  the  sum  of  £ was 

pd  to  the  trees  of  the  sd'indre  of  settlemt  in  satisfon  of  the 
sd  shares  or  intta  thby  settled.     And  whas  the  sd  B.  died 

on  the day  of ,  witht  havg  concurred  with  the  sd 

A.  in  makg  any  apptmt  of  any  pt  of  the  sd  trust  premes 
under  the  jt  power  in  that  behalf  given  to  them  by  the  sd 
indre  of  settlemt :  And  whas  the  sd  sum  of  £ Consoli- 
dated £S  per  cent,  annies  and  the  sd  sum  of  £ are  now 

represented  by  the  sums  of  stock  and  sees  the  parlars  whof 
are  specified  in  the  schdle  hto,  all  of  wch  are  now  standg  in 
the  names  of  S.  and  T.,  the  present  trees  of  the  sd  settlemt : 
And  whas  there  have  been  —  chn  of  the  marre  of  the  sd  A. 
and  B.y  of  whom  C.  of,  &c.  is  one :  And  whas  the  said  A.  is 
desirous  of  makg  such  apptmt  of  pt  of  the  sd  trust  funds  in 
favour  of  the  sd  C.  [and  also  such  revocable  apptmt  of  the 
residue  thof]  as  is  hinafter  contd  :  NOW  THESE  PSNTS 
WITNESS  that  in  exercise  of  the  power  for  this  ppose 
given  to  her  by  the  sd  indre  of  settlemt,  and  of  every  or  any 
other  power  enabling  her  in  this  behalf,  the  said  A.  doth  hby 

irrevocably  appt  that  the  sum  of  £ 2J  per  cent,  stock, 

pt  of  the  sum  of  £ like  stock  specified  in  the  sd  schdle 

hto,  shall,  subjt  to  the  life  intt  thrin  of  the  sd  A.  (a)  under 
the  sd  settlemt  henceforth  belong  to  and  be  held  in  trust  for 
the  sd  C,  his  exs,  ads,  and  assigns  absolutely,  but  witht 
prejudice  to  the  powers  of  varying  investmts  contd  in  the  sd 


(a)  If  the  life  interest  of  the  appointor  is  reducible  on  a  second  marriage, 

say,  "subjt  to   the  este   and  intt  of  the  sd  A.  during  her 
widowhood,  and  in  the  event  ol  her  marrj'ing  again.'* 
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recited  indre:   [Provd  always,  and  the  sd  A.  dotli  hby  Appoint- 
appt  and  direct,  that  if  at  the  death  of  her,  the  sd  A.,  the  sd  equivalent 

trust  funds  and  ppty  shall  not  comprise  the  sum  of  £ \^  moroy 

if  P^i*  cent,  stock,  then  such  a  sum  of  like  stock,  if  any,  a  change 
as  at  the  death  of  the  sd  A.  shall  be  comprd  in  the  sd  trust  ^^J**** 
funds  and  ppty,  shall  be  considered  as  hby  appted,  and 
shall  be  appropriated  as  far  as  the  same  will  extend,  towards 
satisfon  of  the  apptmt  hinbfe  contd,  and  the  sd  tnist 
premes  shall  moreover  be  chged  with  the  paymt  to  the  sd 
C,  his  exs,  ads,  or  assigns,  at  the  deatli  of  the  sd  A.,  of  such 
a  sum  of  moy  as,  with  the  value  of  the  2f  per  cent,  stock 
(if  any)  then  comprd  in  the  sd  trust  premes,  shall  at  tlie 
price  of  the  day  make  up  the  equivalent  of  the  sd  sum  of 

£' stock,  with  intt  on  such  sum  of  moy  to  be  computed 

from  the  death  of  the  sd  A.  at  the  rate  of  £3  10«.  per  cent. 

per  annum;]  [AND  THESE  PSNTS  ALSO  WITNESS  Rerocabto 

that  in  further  exercise,  &c.,  the  sd  A.  doth  hby  appt  that  »Ppo»n*;- 

.  mcnt  of 

all  the  residue  whether  in  posson  or  revereion  of  the  trust  nsidat  of 
funds  comprd  in  or  subjt  to  the  trusts  of  the  sd  settlemt  wch  }™*thw"''* 
shall  remain  after  satisfying  the  apptmt  in  favour  of  the  sd  children 
C.  hinbfe  contd  shall  subjt  to  the  life  intt  thrin  of  the  sd  A.  ^     ^' 
be  held  in  trust  for  all  the  chn  of  the  sd  maiTe  of  the  sd  A. 
and  B.  (includg  the  sd  C.)  and  their  respve  exs,  ads,  and 
assigns,  in  equal  shares  absolutely  (b).    Power  of  revocation 
a$  to,  "  the  apptmt  lastly  hinbfe  contd  of  the  residue  of  the 


(*)  A  mere  declaration  excluding  hotchpot  would  suffice  ( WcUcKley  v.  Aa  to  ap- 

Momingtimj  1  Jar.  N.  8.  1202),  but  it  seems  better  to  do  it  by  a  rcTocablc  pointment 

Appointment.     It  is  assumed  in  this  case  that  all  the  children  are  of  age  ;  ^'  J^s»<l«e 

otherwise  the  appointment  of  the  residue  would  of  course  be  to  such  of  them  ^ .? ,    "^ 

cniiurcn 
AS  attained  21,  &c,  with  the  addition  if  need  be  of  advancement  and  main- 

teoanoe,  kc  clauses,  see  fx/m,  p.  92.    Even  in  the  case  of  an  appointment 

to  adalts,  if  the  tenant  for  life  is  restrained  from  alienation  either  by  a 

clause  of  forfeiture  in  that  event,  or  the  usual  restraint  in  the  case  of  a 

married  woman,  so  that  the  life  interest  conhl  not  be  released,  provision 

■hoold  be  made  if  need  be,  and  if  authorised  by  the  power,  to  enable  the 

fand  or  part  of  it  to  be  advanced  to  the  appointee  in  the  lifetime  of  the 

ieasnt  or  tenants  for  life,.as  the  power  of  advancement  usually  applies  only 

to  shares  taken  in  default  of  apxwintmcnt  ;  sec  infra,  p.  92,  note  (If), 

K.E. — VOL.  I.  Cf 
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sd  trust  funds  and  premes/'  infra,  p.  93,  mtUatis  mutandis,'] 
In  Witness  whof  the  sd  A.  has  hrunto  set  her  hand  and 

seal  this day  of . 

The  Schdle  above  referred  to. 

l^Schdle  of  Investinents.^ 
Signed,  sealed,  and  delivered  by  the  ] 
above-named  A.  in  the  presence  of  (a),  ] 


II. 

APPOINTMENT  by  Deed-poll  endorsed  on  the 
Settlement  creating  the  power  by  a  Widow  of 
PART  of  a  Sum  of  Stock  to  a  Son  on  his  Marriage 
in  Addition  to  a  Sum  previously  advanced  to  him, 
and  Kelease  by  the  Appointor  of  her  Life  Inte- 
rest (6),  there  having  been  a  previous  endorsed 
Appointment  of  new  Trustees.  Hotchpot 
Clause  (c).  Variations  where  this  and  the  prior 
appointment  are  m^ade  Supplemental  to  the  Set- 
tlement instead  of  being  Endorsed. 

TO  AliL,  &c.,  the  above-named  {d)  A.,  formerly  the  wife 
and  now  the  widow  of  the  within-named  B.,  sends  greetg. 

FormalitieB      00  Where  special  formalities  as  to  the  mode  of  execution  are  prescribecl 

08  to  exG-    by  the  power,  the  appointment  may  either  be  executed  as  so  prescribed  or 

cution.         attested  by  two  witnesses  in  the  ordinary  mode  ;  see  22  &  23  Vic,  c  85, 

s.  12.    Notice  of  the  appointment  should  be  given  to  the  trustees  of  the 

settlement. 

As  to  the         (^)  W^^^  i^  ^B  desired  to  make  an  immediate  adyanoe  to  a  child  by  way 

advance-      of  portion  on  marriage  or  otherwise,  this  may  be  done  under  the  power  of 

inent  advancement  if  it  is  within  the  power  (see  a  form  of  consent  by  a  tenant 

clause.         for  life  for  this  purpose,  i7i/raj  Direction),  or  by  an  appointment  and 

release  of  the  life  interest  of  the  parent  or  parents  (if  the  case  so  admits),  as 

in  this  precedent.    The  latter  course  is  often  adopted  to  relieve  the  trustees 

from  responsibility.    The  liability  of  the  fund  advanced  to  succession  duty 

(in  case  of  a  settlement  coming  under  the  Succession  Duty  Act)  would  be 

the  same  in  either  case  :  Exp.  Siiwell,  21  Q.  B.  D.  466. 

(<?)  This  clause  having  been  omitted  from  the  settlement. 

(</)  The  words  "  above-named  "  have  reference  to  the  prior  endorsed 
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Whas  the  sd  B.,  the  late  hnsbd  of  the  sd  A.,  died  on  the  Beciuis. 

day  of :  And  whas  no  apptmt  was  ever  made  by  P®*^^ 

the  sd  A.  and  B.  under  the  jt  power  of  apptmt  vested  in  jj^       ' 
them  by  the  within  written  indre  of  settlemt :  And  whas,  on  vioiw  »p. 

the day  of ,  the  sum  of  £ New  £3  per  cent.  ^^^^ 

umies,  pt  of  the  trust  funds  then  subjt  to  the  trusts  of  the  ment  to  % 
sd  indre  of  settlemt,  was  sold  out  by  the  trees  thof,  and  the  ^"**- 
proceeds  thof  were  applied  for  the  advancemt  in  the  world 
of  C,  one  of  the  chn  of  the  sd  A.  and  B.,  with  the  consent 
of  the  sd  A.,  psuant  to  the  power  in  that  behalf  in  the  same 
indre  contd :   And  whas  the  trust  funds  now  remainincr  State  of 
subjt  to  the  trusts  of  the  sd  indre  of  settlemt  consist  of  the 

sum  of  £ debenture  stock  of  the Railway  Co,  and 

£ Stock  of  the  Bank  of  England,  standg  in  the  names 

of  the  above-named  L.  and  M.  the  present  trees  thof :  And  ^n*<^n*'<^ 
WHAS  a  marre  is  intd  shortly  to  be  solemnised  between  the  &c. 
sd  C.  and  D.,  of,  &c.,  and  the  sd  A.  is  desirous  of  apptg  to 

the  sd  C.  the  sum  of  £ ,  pt  of  the  sd  sum  of  £ 

Bank  Stock,  in  addon  to  the  sum  so  advanced  for  his  benefit 
as  afsd,  and  of  surrenderg  to  him  her  life  intt  in  the  same  in 
mnerhinaftermentd:  NOW  THESE  PSNTS  WITNESS  Witness, 
that,  in  exercise  of  the  power  in  that  behalf  given  to  her  by  ^pp?*°J* 
the  within  written  indre  of  settlemt,  and  of  every  other  take  effect 
power  enablg  her  thrunto,  the  sd  A.  doth  hby  irrevocably  j'n J^aed 
appt  that  the  sum  of  £ ,  pt  of  the  sd  sum  of  £ mamasc. 


deed,  which  is  suppoeed  to  contain  a  Tecital  of  the  marriage.    Otherwise 
that  ledtal  ehonld  be  inserted  ;  see  Precedent  IV. 

If  this  and  the  appointment  of  new  tmstees  are  annexed  to  the  settlement  Variation 
(see  above,  p.  79,  note),  the  deed  may  commence :  where  deed 

"  TO  ALL,  &c.,  A.,  of,  &c.,  widow,  sends  greeting.  Whas  ^^^^^''' 
these  psnts  are  supplemental  [or,  are  intd  to  be  read  as 
Annexed]  to  an  indre  of  settlemt  dated,  &c.,^  and  expd  to  be 
made  between  [j)ftes]  ;  and  a  supplemental  indre  dated,  &c., 
and  expd,  &c.     And  whas,  &c." 

The  settlement  and  the  matters  contained  in  it  will  of  course  in  that  case 
be  referred  to  as  "  above  "  (instead  of  "  within  ")  "  written  "  or 

"  mentd." 

o  2 
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Bank  Stock,  shall  immecUy  after  the  solemnlson  of  the  Bd 

intd  marrc  vest  in  and  be  held  in  trust  for  the  sd  C.  for  his 

absolute  benefit  free  from  the  succession  dutv  wch  will  be 

payable  in  respt  thof  on  the  death  of  the  said  A.,  wch  shall 

be  chged  upon  and  payable  out  of  the  residue  of  the  trust  funds 

fnSTin-    comprd  in  the  sd  settlemt  (e).      AND    THESE  PSNTS 

terest  to     FURTHER  WITNESS  that,  in  conson  of  the  sd  intd  marre, 

on  the        ^^^^  sd  A.  doth  hby  assign  and  surrender  to  the  sd  C,  the 

marriage,    life  intt  of  her,  the  sd  A.  in  the  sd  sum  of  £ Bank 

Stock  hinbfe  expd  to  be  hby  apptd,  to  the  intent  that  the 
sd  C.  may  immedly  upon  the  solemnison  of  tlie  sd  intd 
marre  become  absolutely  entled  in  posson  to  the  sd  sum  of 

£ Bank  Stock,  and  tliat  the  same  may  be  immedly 

transferable  by  the  trees  or  tree  of  the  sd  indre  of  settlemt 
Hotchpot  to  the  sd  C,  his  exs,  ads,  or  assigns  (/).  [Pro yd  always, 
and  this  apptmt  is  made  subjt  to  the  eondon,  that  the  sd  C, 
his  exs,  ads,  or  assigns,  shall  not,  unless  an  express  diron 
to  the  contrary  shall  be  contd  in  any  apptmt  to  be  hrafter 
made  by  the  sd  A.  under  the  afsd  power,  be  entled  to  any 
share  in  the  unappted  pt  of  the  trust  funds  or  ppty  subjt  to 


A   to     c-        ^^^  ^^  *^  *^®  succession  duty,  see  16  &;  17  Vic.  c.  51,  s.  4,  and  51  Vic.  c. 

cession         8,  ss.  21,  22,    It  is  obviously  more  convenient  to  appoint  the  fund  free  of 

duty  duty  ;  otherwise  it  would  have  to  be  compounded  for  and  paid  in  advance. 

If  the  power  were  created  by  will,  legacy  duty  would  be  payable  (see  36 

Geo.  111.  c.  52.  s.  12  et  seq.)^  unless  the  testator  died  on  or  after  the  1st  Jalj, 

1888,  in  which  case  succession  duty  would  be  payable  :  sec  51  Vic,  c.  8, 

8.  21  (2). 

Rh  rtp  ^-^^  ^  shorter  form  applicable  to  an  appointment  otherwise  than  on 

form  of  ap-  marriage  would  be  to  nppoint  "  that   the   SUm   of  £ sterling 

pointment  ^\^^\  forthwith  be  raised  by  the  trees  of  the  sd  settlemt  clear 
than  on  of  all  dedons  in  respt  of  succession  duty  (wch  shall  be  borne 
marriage,    j^y  ^^^  p^|  Q^^  ^f  ^j^^  residue  of  the  trust  funds  comprd 

thrin)  by  sale  of  a  sufft  pt  of  the  sum  of  £ ,  &c.,  forming 

pt  of  the  sd  trust  funds,  and  shall  be  pd  by  them  to  the  sd 

B.     And  in  order  to  enable  the  sd  sum  of  £ to  be  fortli- 

with  raised  and  pd  to  him  as  afsd,  the  sd  A,  doth  hby  rele 
and  surrender  her  life  intt  thrin  to  and  in  favour  of  the  sd 
B.  absolutely." 
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the  trusts  of  the  sd  settlemt  witht  bringing  the  share  hby 
appted  to  him  as  well  as  the  sam  so  advanced  to  hiin  as  afsd 
into  hotchpot  and  acctg  for  the  same  accordly :]  [Provd  ^^f  ^ 
ALWATS,  and  the  sd  A.  doth  hbj  declare,  that  if  the  sd  now  be  void  if 
intd  marre  shall  not  take  place  within  six  calr  months  from  ^^^ 
the  date  hrof,  these  psnts  and  everything  hrin  contd  shall  ^^^P^^ot* 
be  void  (a)].     In  witness,  &c. 


APPOINTMENT  (by  Independent  Deed  withotU  Reci- 
tals (b) )  by  Husband  and  Wife  to  a  Daughter, 
oti  her  Marriage  (r),  of  a  certain  Aliquot  Share 
,  in  the  Trust  Funds  comprised  in  their  Marriage 
Settlement  (d).  Variations,  where  a  Sum  of 
Money  is  appointed^  and  where  a  Further  Share 
is  appointed  by  way  of  Accruer  in  the  event  of 
another  Child  dying  under  age,  and  where  there 
has  been  a  previous  partial  Appointment  to  another 
Child,  and  the  whole  of  the  remaining  Trust  Funds 
are  appointed,  subject  to  a  limitation  of  the  total 
amount.     A  shoHform. 

RNOW  all  men    by   these    psnts,  that  we, 
A.,  of,  ic,  the  husband,  and  B.   his  wife,  in  psnance  of 


(fl)  This  proviso  is  proper  although  the  appointment  is  conditional  on  the  .    .    ^,  ^ 
marriage  taking  place  :  sec  Pa/jfe  v.  Home,  9  Beav.  570, 11  Beav.  227  ;  J/i7-  ingappoint- 
ff*rd  T.  lUynuldi,  10  Sim.  130 ;  or,  if  preferred,  the  form  of  appointment  in  ment  roid 
Precedent  lY.  may  be  adopted.    As  the  fund  in  this  case  is  to  be  imme-  if  marriagQ 
diatelj  transferred  to  the  appointee,  there  is  no  need  to  give  notice  of  ^^e*  ^^ 
the  appointment  to  the  trustees,  especially  as  it  is  endorsed.  **^*  pla^e. 

(*)  See  p.  77,  note  (r). 

(/)  As  to  the  validity  of  appointments  on  a  bargain  for  a  settlement  on  ,  *?  *P" 
marriage  or  otherwise,  see  Dav.  Prcc.,  Vol.  111.,  pt.  1,  pp.  149, 150  note  \  Ite^^  y^^^ 
TurMer,  28  Ch.  D.  205.  gain. 

(d)  This  form  sccuriDg  a  fixed  shore  to  the  child  about  to  marry  is  n  ^  ^ 
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au  agreemt  entd  into  upon  the  treat}'  for  a  marre  shortly 

to  be  solemnised  between  our  daur  C,  and  D.,  of,  &c., 

and  in  exercise  of  a  power  given  to  us  by  an  indre  of  settlemt 

dated,  &c.,  and  expd  to  be  made,  &c.,  and  of  every  or  any 

Appoint-     other  power  in  this  behalf  us  enablg,  do  hby  irrevocably 

daughter,    ^PP^  *^**»  subjt  and  witht  prejudice  to  the  trusts  in  the  sd 

subject  to   indre  contd  in  relon  to  the  income  of  the  trust  funds  and 

terests,       ppty  for  the  time  being  subjt  to  the  trusts  thof  during  the 

lives  of  us,  the  sd  A.  and  B.,  and  the  life  of  the  survor  of 

of  aliquot    US,  oue  equal pt  or  share  [ar,  the  sum  of  £ sterlg, 

or^fixed     ^  ^®  *  ^^^6^  upou  and  raisable  and  payable  out]  of  the 
Bttm,  trust  moys,  stocks,  funds,  sees,  and  ppty  comprd  in  or  subjt 

[or  wch,  by  means  of  the  accruer  of  other  ppty  under  the 
provon  in  the  sd  indre  contd  for  the  settlemt  of  after- 
acquired  ppty  of  me,  the  sd  B.,  or  orwise  (a),  shall  at  any 
time  hrafter  become  subjt]  to  the  trusts  of  the  sd  indre  of 
or,  all  the  settlemt  (t),  OT,  "  all  and  singr  the  trust  funds  and  ppty 

remaining 

funds.  — — 

alternative  common  mode  of  appointment ;  but  if  some  of  the  children  are  minors,  or 
form.  there  is  a  possibility  of  more  children  being  born,  and  the  object  is  to  secnre 

to  the  child  indef easibly  the  share  which  he  or  she  would  hsTe  taken  in  defaolt 
of  appointment,  neither  less  nor  more,  the  next  Precedent  should  be  used. 
As  to  sub-       (^)  It  might  be  better,  in  view  of  the  possibility  of  an  addition  being  made 
seiiucnt        to  the  settled  funds  after  the  date  of  the  appointment  by  means  of  a  bequest 
addition  to  or  gift  of  money  to  be  held  on  the  trusts  of  the  settlement,  to  omit  the 
the  settled  ^ords  "  or  otherwise  '*  here,  in  order  that  the  appointment  may  not  ex- 
tend to  such  added  fund.    If  a  fund  has  already  been  added  to  the  settled 
funds  by  any  such  means  it  should  of  course  be  specifically  noticed :  see  JRe 
Ourteis,  14  Eq.  217. 
Form  pro-        ^^^  ^^^  following  addition  is  adapted  to  the  case  of  the  appointment 
viding  for    extending  to  a  further  share  by  way  of  accruer  in  the  event  of  a  younger 
accruing      child  who  is  under  age  dying  without  attaining  a  vested  interest :  **  And 

further  that  in  case  the  sd  X.  shall  die  before  attaining  the 
age  of  21  years,  and  witht  havg  been  married,  then  and  in 
such  case  (subjt  and  witht  prejudice  as  afsd)  a  further  one 

equal share  of  one  equal share  of  one  equal 

share  (making  one  equal share)  of  the  sd  trust  funds 

and  premes  after  deducting  from  such  last  mentd  one 

share  any  sum  or  sums  wch  may  have  been  pd  or  applied 
out  of  the  sd  trust  premes  for  the  advancemt  or  benefit  of  the 
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comprd  in  or  subjt  [or  which  by  means,  &c.,  cls  abore\  to 
the  tmsts  of  the  sd  indre  of  setUemt,  and  wch  shall  remain 
after  satisfying  a  certain  previous  apptmt  in  favour  of  X., 
one  of  our  chn,  made  by  a  deed  poll  under  our  respive 
hands  and  seals,  dated,  &c.,"    shall,   from  and  after  the 
solemnison  of  the  sd  intd  marre   of  the  sd  C.  and  D., 
belong  to  and  be  vested  in  the  sd  C,  and  be  held  in  trust 
for  the  sd  C,  her  exs,  ads,  and  assigns  absolutely  (c),  and 
shall  be  transferable,  [or,  raisable  and  payable]  to  her  or 
them  forthwith  upon  the  dece  of  the  survor  of  us,  the  sd  A. 
and  B.  (d)  [with  intt  from  such  dece  until  the  raisg  and 
paymt  thof  at  the  rate  of  4  per  cent,  per  annum].     \If  the  Prorito 
irAofc  of  the  remaining  funds  are  to  he  apptd,  std^jt  to  a  limon  <>/*  Jj^*°* 
the  total  amtf  add,  Provd  always,  and  the  sd  A.  and  B.  do  amoant 
hby  declare,  that  not  more  than  the  sum  of  £ sterling  is  •^P®*" 

Bd  X,  and  after  addg  to  such  one share  any  accumulons 

of  surplus  income  wch  may  have  arisen  from  the  expectant 
share  of  the  sd  X.,  after  providg  for  her  maintce  and  educon, 
shall  from  and  after  the  solemnison  of  the  sd  intd  marre 
belong  to  and  be  vested  in  the  sd  C,  and  be  held  in  trust 
for  her,  her  exs,  ads  and  assigns  absolutely,  and  shall  be 
transferable  to  her  or  them  upon  the  dece  of  the  survor  of 
the  sd  A.  and  B.  or  upon  the  dece  of  the  sd  X,  wch  shall  last 

happen  in  addon  to  the  one share  hinbfe  apptd  to 

the  sd  C,  so  as  to  make  the  total  share  of  the  sd  C.  in 

that  event  one  equal pt  of  the  sd  trust  premes,  after 

making  such  dedons  or  addons  (if  any)  as  last  afsd." 

(0  If  the  fand  is  not  intended  to  be  settled,  but  to  belong  to  the  daughter  As  to  seiui- 
absohitely  for  her  separate  use,  this  had  better  be  expressed  (notwithstand-  rate  use. 
ing  the  Harried  Women's  Property  Act,  1882,  see  infra,  Settlkmbnts)  by 

adding  here  ''for  her  separate  use  independently  of  any 
husband." 

(rf)  If  anthorised  by  the  power  (as  to  which  sec  Vaizey  on  Settlements,  payment 
Vol  IL,  1218)  the  following  may  be  added  here  to  enable  the  fund  to  be  trans-  during 
ferred  to  the  appointee  in  the  lifetime  of  the  appointors  :  "  or  sooner  if  appoin^ora' 

we  or  the  survor  of  us  shall  by  deed  revocable  or  irrevocable 

so  appt  or  direct ; "  or  a  power  of  adyancement,  if  authorised,  may 
bciDs^ted  with  the  same  object ;  see  above,  p.  81,  note. 


88 


APPOINTMENTS. 


in  any  event  intd  to  be  liby  apptd,  and  that  in  case  hy 
means  of  the  accruer  of  other  ppty,  wch  shall  become 
subjt  to  the  sd  provon  for  the  settlemt  of  after-acquired 
ppty  of  the  sd  B.  or  onvise  the  trust  funds  and  ppty  subjt 
to  the  trusts  of  the  sd  indre  of  settlemt,  and  now  remaining 

unai^ptd,  shall  exceed  such  sum,  then  the  sum  of  £- 

sterlg  only  shall  upon  the  death  of  the  survor  of  them, 
the  sd  A.  and  B.,  be  raised  and  pd  to  the  sd  C,  her  exs, 
ads,  or  assigns,  with  intt,  &c.,  and  that  the  residue  of  the 
sd  trust  prenies,  after  satisfying  the  sd  previous  apptmt,  and 

raising  such  sum  of  £ ,  and  intt,  shall  remain  unaffected 

by  these  psnts].  ApjHmt  to  he  void  if  marre  does  not  take 
place :  see  last  Precedent.    In  witness,  &c.  (e). 


lUcitals. 
Marriage. 

State  of 
family. 

Advance- 
meut  to 
appointee 
and  other 
children. 


IV. 

APPOINTMENT,  endorsed  on  the  Settlement  creat- 
ing  the  power,  to  a  Son  on  his  Marriage,  of  the 
Share  which  he  would  have  taken  in  Default  of 
any  Appointment,  subject  to  the  Deduction  of  a 
sum  Advanced  to  him  during  his  Minority. 

TO  ALL,  &c.,  the  within  named  A.,  and  B.,  his  wife, 
formerly  L.  within  named,  resply  send  greetg,  Whas  the 
marre  of  the  sd  A.  and  B.  was  duly  solemnised  shortly  after 
the  date  of  the  within  written  indre  :  And  Whas  there  have 
been  issue  of  such  marre  seven  chn,  includg  a  son  C,  who 

has  attained  the  age  of  21  yrs :  And  whas  in  the  yr 

the  sum  of  £  —. —  w^as,  with  the  consent  of  the  sd  A,  and 
B.,  raised  out  of  the  trust  funds  comprd  in  the  within 
written  indre  and  applied  for  the  advancemt  of  the  sd  C.  and 


(r)  Notice  of  this  appoiatment  should  be  given  to  the  trustees  of  the 
settlement. 
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the  expses  incident  thto,  and  advancements  have  also  been 

and  may  hi*after  be  made  in  favoui*  of  others  of  the  sd  chn 

in  respect  of  their  expectant  shares  of  the  sd  trust  funds 

nnder  the  power  in  that  behalf  within  contd.     Intd  marre  of 

C.  tcitk  D.,  p.  83.     Desire  to  apjH,  p.  80.    NOW  THESE  Witn«M. 

PSNTS  WITNESS  that  in  exercise,  ic,  the  sd  A.  and  B. 

do  hby,  subjt  and  witht  prejudice  to  their  respive  life  intts  Appoint- 

under  the  trusts  of  the  within  written  indre,  absolutely  and  ject  to  Uf« 

irrevocably  appt  to  the  sd  C,  in  the  event  of  the  sd  intd  ^ntcreste, 

marre  of  the  sd  C.  and  D.  being  duly  solemnised  within  ^rriag^ 

six  calr  months  from  the  date  of  these  x)sntS|  such  a  pt  or  *^«  P**ce» 

share  of  the  trust  moys,  stocks,  funds,  sees,  and  j^pty  wch  ot  th« 

are  now  or  may  hrafler  be  comprd  in  or  subjt  to  the  trusts  which  the 

of  the  witliin  written  indre  (inclusive  of  the  sum  of  £ appointee 

^  r>i  *•  woalci  hare 

80  pd  or  applied  for  the  advancemt  of  the  sd  C.  as  afsd,  and  taken  in 

of  any  other  sums  wch  have  been  or  may  be  advanced  for  the  apMint-^ 

benefit  of  any  of  the  sd  chn  under  the  powers  afsd,  and  inclu-  m«nt. 

sive  also  of  income  and  accumulons  of  income),  as  the  sd 

C.  wd  take  or  be  entled  to,  if  no  apptmt  were  made  by 

the  sd  A.  and  B.,  or  the  survor  of  them,  under  either  of 

the  powers  by  the  same  indre  given  to  them,  or  the  survor 

of  them,  in  that  behalf,  and  the  whole  of  the  sd  trust  premes 

were  to  devolve  under  the  trusts  in  the  sd  indre  contd  in 

default  of  any  exercise  of  either  of  such  powers,  and  so  as  to 

be  divisible  in  equal  shares  among  the  chn  of  the  sd  A.  and 

B.,  who,  being  sons  or  a  son,  attain  the  age  of  21  years,  or 

being  daurs  or  a  daur,  attain  that  age,  or  marry  under  that 

age,  regard  being  had  to  the  advance  wch  has  been  made  of  Adrancc- 

the  sum  of  £ for  the  benefit  of  the  sd  C,  and  as  pt  of  ™«°^"**^  ^ 

^  brought 

his  share  as  afsd,  and  wch  is  to  be  brought  into  hotchpot,  into  hotch- 
and  accounted  for  by  him  in  the  same  mner  as  if  no  ^*' 
apptmt  had  been  made  as  afsd,  and  regard  being  also  had 
to  any  other  advancemts  wch  have  been  or  may  be  made 
under  the  afsd  power  in  that  behalf,  and  to  the  operon  and 
effect  of  that  power,  and  the  powers  and  provons  for  maintce 
and  educon,  and  the  accumulon  and  destinon  of  sui'plus 
income  contd  in  the  sd  settlemt  or  arising  by  statute,  wch 
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shall  resply  remain  exercisable  and  applicable  in  all  respts 
in  the  same  mner  as  if  this  apptmt  had  not  been  made, 
to  the  intent  that  the  share  wch  the  sd  C.  wd  have  so 
taken  in  the  sd  trust  premes  as  afsd,  shall  become  and  be 
an  absolutely  and  indefeasibly  vested  and  transmissible 
intt  immedly  on  the  solemnison  of  the  sd  intd  marre,  and 
be  transferable  to  the  sd  C,  his  exs,  ads,  or  assigns  immedly 
on  the  dece  of  the  survor  of  the  sd  A.  and  B.,  or  as  soon 
afterwards  as  such  share  shall  be  ascertained,  and  the  case 
will  admit.    In  wrrxEsa,  &c.  (a). 


V. 

APPOINTMENT  under  a  Power  in  a  Will  by  a 
Husband  atid  Wife,  subject  to  their  Life  Inte- 
rests, of  Trust  Funds  invested  in  Stock  and  on 
Mortgage,  to  Children,  so  as  to  Exclude  one 
who  is  otherwise  provided  for  {b),  the  Funds  being 
appointed  Unequally.  Provisions  for  Advance- 
ment, Maintenance,  dtc.  Variations  tch^re  the 
Funds  are  appointed  to  all  the  Children  {exclimvt 
of  ane)f  bom  and  to  be  born,  at  ttventy-one  or  mar- 
riage  Equally,  and  where  a  power  of  Revocation 
is  reserved, 

TO  ALL  TO  WHOM  THESE  PSNTS  SHALL 
Recitals,  COME,  A.,  of,  &c.,  and  B.,  his  wife,  send  greetg.  "Whas 
Will  X.,  of,  &c.,  deced,  duly  made  his  will  dated,  &c.,  and  thby 

bequed  the  sum  of  £ Reduced  £3  per  cent,  annies  to 

trees  upon  trust  either  to  permit  the  same  to  remain  in  its 
then  state  of  investmt,  or  with  such  consent,  or  at  such 


(a)  Although  the  appointment  is  endorsed,  formal  notice  of  it  had  better 
be  given  to  the  trustees. 
(V)  See  above,  p.  77,  note  (c). 
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discron  as  thrin  mentd  from  time  to  time  to  vary  and  trans* 

pose  the  investmt  thof  as  thrin  expd.     And  upon  farther 

trust  to  pa}"^  the  income  thof  to  the  sd  A.  during  his  life,  and 

after  his  dece  to  the  sd  B.,  if  she  shd  survive  him,  during 

her  life.    And  after  the  dece  of  the  survor  of  the  sd  A.  and 

B.,  in  trust,  for  thdr  chn  as  A.  and  B.  shd  by  deed  appt, 

settg  out  the  material  pt  of  the  poicer  fully,  and  in  default  of 

anj  such  apptmt  as  the  survor  of  them,  the  sd  A.  and  B., 

shd  by  deed  or  will  appt,  and  in  default  of  any  such  apptmt 

upon  the  trusts  thrin  expd.    Death  of  testor  and  probate  : 

And  whas  N.  and  O.  and  P.  are  the  psnt  trees  of  the  sd  duoge  of 

will,  the  sd  O.  and  P.  havg  been  resply  appted  trees  thof 

under  a  power  in  that  behalf  thrin  contd  in  the  place  of  L., 

one  of  the  oiigl  trees,  who  has  died,  and  M.,  anor  of  such 

trees,  who  has  retired  from  the  treeship  :  And  whas  the  sd  Cluniee  of 

sum  of  £ Beduced  £8  per    cent,  annies  was  in  the  ^^t. 

yr sold  out,  and  pt  of  the  proceeds  thof  invested  in  the 

pchase  of  £ India  Stock,  and  £ the  residue  thof 

was  invested  on  mtge  of  certain  freehold  ppty  at ,  and  the 

sd  trust  funds  and  mtge  secy  are  now  vested  in  the  sd  N.,  O., 
and  P.,  upon  the  trusts  of  the  sd  will :  And  whas  there  have  Issue  of 
been  issue  of  the  marre  of  the  sd  A.  and  B.  four  chn  and  "**'™«'- 
no  more,  namely,   C,  D.,  E.,  and  F.,  all  of  whom  are 
now  livg,  and  of  whom  the  sd  C.  and  D.  have  attained  the 
age  of  21  yrs :  And  whas  the  sd  A.  and  B.  are  desirous  of  Desire  to 
apptg  the  sd  trust  funds  among  the  sd  D.,  E.,  and  F.,  in  ^pp®'"** 
mner  hinafter  appearg,  the  sd  C.  being  orwise  provd  for : 
NOW  THESE  PSNTS  WITNESS  that,  in  exercise  of  Appoint- 
the  power  in  that  behalf  given  to  them  by  the  sd  will  of  "**° 
the  sd  X.,  and  of  every,  &c.,  the  sd  A.  and  B.  do  hby  [abso- 
lutely and  irrevocably]  appt  that  from  and  immedly  after 
the  dece  of  the  survor  of  them,  the  sd  A.  and  B.,  and  in  the 
meantime  subjt  and  witht  prejudice  to  their  respive  life 
intts  in  the  sd  trust  pvemes,  the  trees  or  tree  for  the  time 
being  of  the  sd  will  shall  hold  the  sd  respive  sums  of 

£ India  Stock,  and  £ invested  on  mtge  as  afsd, 

or  other  the  trust  funds  and  ppty  wch  by  means  of  any 
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change  of  investmt  or  orwise  shall  hrafter  represent  the 
To  three     Same  respl}',   and  the  income  thof :  In  trust  for  and  for 
unequally,   ^^^  absolute  benefit  of  the  sd  D.,  E.,  and  F.,  in  the  pro- 
portions and  mner  followg,  namely,  as  to  one  moiety  of  the 
sd  trust  premes,  in  trust  for  the  sd  D.,  his  exs,  ads,  and 
assigns  ;  as  to  one  equal  fourth  pt  thof,  in  trust  for  the  sd 
E.,  his  exs,  ads,  and  assigns ;  and  as  to  the  remaining  one 
fourth  pt  thof,  in  trust  for  the  sd  F.,  her  exs,  ads,  and 
T  *hM^!     *^8^8^s:  l^Or,  in   tiiist  for  all   the   chn  or  any  the  child 
ren,  except  already  bom  or  hrafter  to  be  born  of  the  sd  A.  and  B.  his 
at  2T*Tc^^  wife  (other  than  and  exclusive  of  the  sd  C),  who,  being  a 
son  or  sons,  [has  or  have  attained  or]  may  hrafter  attain 
the  age  of  21  yrs,  or  being  a  daur  or  daurs,  [has  or  have 
attained  or]  may  hrafter  attain   tliat  age,  or  may  marry, 
their,  his,   or  her  respive  exs,  ads,  and  assigns,  if  more 
Shares  of    than  one  in  equal  shares],  And  so  that  the  share  of  the 
to  be^fo"    sd  F,  [and  of  any  otlier  daur  hrafter  bom  of  them,  the  sd 
separate      A.  and  B.,]  of  and  in  the  sd  trust  premes,  shall  be  for  her 

use.  . 

separate  use,  independently  of  any  husbd  whom  she  may 
Prorisiona  maiTy  (a) :  And  the  sd  A.  and  B.  do  hby  further  declare 
^noemcnt,  ^^t,  j>ro  10718  for  advaiicemt  and  niaintce  and  accumulon  as  to 
maintc-      minoTS,  as  in  a  settlemt  (b) :  l^Or^  And  the  sd  A.  and  B.  do 

nance,  ftc 

Younger  (a)  Where  an  appointment  is  made  so  as  to  exclude  an  eldest  son,  and  the 

childrennot  younger  children  are  all  under  age,  provision  should  be  made  for  the  possi- 

attaining      bility  of  their  all  dying  without  attaining  a  vested  interest,  by  appoint- 

rested  ^      ^'^^  ^^j^^  -j^  ^j^^^^  event  to  the  eldest  son.    As  to  the  frame  of  a  trust  of 

this  kind,  or  excluding  a  son  or  daughter  succeeding  to  the  family  estate, 

or  a  title,  see  infra,  Settlements. 

As  toad-         (^)  ^^^  advancement,  maintenance  and  accumulation  clauses  in  a  ecttle- 

vancement,  mcnt  or  will  arc  usually  only  applicable  to  the  shares  taken  in  default  of 

mainten-      appointment,  and  it  may  therefore  be  proper  to  insert  them  in  an  appoint- 

ance  and      ment  where  they  are  required  ;  or  the  advancement  clause  only  might  be 

accumu-       inserted,  relying  as  regards  the  maintenance  and  accumulation  clauses  on 

clauses.        *^^®  Conv.  Act,   1881,  s.   43,  which  would  probably  be   applicable  ;    sec 

infra,  Settlements.    Or  the  clauses  for  these  purposes  contained  in  the 

original  settlement  or  will  might  usually  be  incorporated  by  reference,  as  in 

the  text.    It  should  be  borne  in  mind  that  where  (as  in  this  Precedent) 

both  parents  are  living,  if  the  mother  is  i-estrained  from  anticipation,  or  has 

a  reversionary  life  interest  governed  by  the  old  law,  so  that  she  conld  not 

release  her  life  interest,  the  power  of  advancement  should  (if  authorised  by 
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hbj  farther  declare  that  all  the  powers  and  provons  in  the 
Bd  recited  will  contd  for  the  advancemt  (whether  in  the  life- 
time or  after  the  dece  of  the  sd  A.  and  B.  resply),  and 
maintce  and  edncon  of  minor  chn,  and  the  accumidon  and 
appUcon  of  surplus  income  of  the  shares  of  minors,  shall  be 
applicable  to  the  shares  hinbfe  appted  in  tlie  same  mner  as 
if  the  same  or  the  like  powers  and  proYons  had  been  hriu 
inserted,  or  as  near  thto  as  may  be]  :  [Provd  always,  Mid  it  ^^^^^ 
is  hby  decld,  that  it  shall  be  lawful  for  the  sd  A.  and  B.  at  Uon. 
any  time  or  times  hrafter  during  their  jt  lives,  by  any  deed 
or  deeds  revocable  or  irrevocable,  [or  for  tlie  survor  of  them 
at  any  time  or  times  during  his  or  her  life,  in  like  mner 
or  by  will  or  codl],  wholly  or  partially  to  revoke  the  apptmt 
hinbfe  contd  (r),  and  by  the  same  or  any  other  like  instrmnt 
to  appt  and  declare  any  new  or  other  trusts  or  provons  con- 
ceming  the  sd  trust  funds  and  premes,  or  any  pt  thof,  wch 
may  be  or  wd  have  been  authorized  by  the  power  by  the 
sd  will  given  to  the  sd  A.  and  B.  [or  the  survor  of  them]  in 
that  behalf  as  afsd  (d).    lit  witness,  &c.  (e).] 

" m  I  ■     I        I      !■!     ■!  ■       !■  I  _        _  _  _      _  ■  ~ 

the  power)  extend  to  the  shares  of  adults,  according^  to  the  common  form  : 
iee  Dar.  Prec.,  Vol.  III.,  p.  173,  3rd  ed. 

(r)  The  following  is  another  form  which  may  be  substitatcd  from  this  AJteniative 
point,  but  the  above  fonn  seems  preferable  : — "  So  and  in  such  mner  '<>"»• 

that  the  sd  trust  funds  and  premes  shall  so  far  as  such 
revocon  shall  extend,  stand  settled  in  the  same  mner  and 
Bubjt  to  the  same  power  [or  powers]  of  apptmt  as  if  these 
psnts  had  not  been  exted." 

(rf)  A  power  of  revocation  may  be  reserved  although  not  expressly  Power  of 
authorised :  Sug.  Pow.,  8th  ed.,  367.  But  as  the  original  power  is  fiduciary  rerocation. 
and  not  capable  of  delegation  or  extension  (see  above,  p.  78,  note),  the 
power  of  revocation  must  not  as  n^ards  the  person  to  whom  it  is  given,  or 
the  mode  of  execution  (namely  by  deed  or  will),  go  beyond  the  original 
power ;  but  it  may  be  reserved  to  the  survivor  of  the  appointors  where  this 
aooords  with  the  original  power  {Brudenell  v.  Wwen^  7  Ves.  332  ;  Sug.  Pow. , 
8th  ed,,  364).  It  is  desirable  also  that  it  should,  as  regards  the  formalities 
of  execution,  conform  to  the  original  power,  though  this  is  not  essential  : 
see  Sag.  Pow.,  8th  ed.,  366.  As  ta  the  effect  of  a  power  of  revocation,  see 
Eran$  v.  Savndert,  6  De  O.  M.'&  G.  654  ;  8  H.  L.  Ca.  721. 

(«*)  Notice  of  this  appointment  should  be  given  to  the  trustees  of  the 
wilL 
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Recitals. 


Desire  to 
appoint. 


Appoint- 
ment, sub- 
ject to  life 
interests, 
of  trust 
funds 


REVOCABLE  APPOINTMENT  wid^r  Power  in 
Settlement  of  Personalty,  excluding  eldest  Son, 
some  of  the  Children  being  under  age.  Varia- 
tions, where  there  has  been  a  previous  absolute 
Appointment  to  one  of  the  Children,  and  wliere 
the  Share  of  a  Child  dying  in  the  Lifetime  of  the 
Parents  is  to  go  over  to  his  or  her  Issue,  or  to  the 
other  Children. 

TO  ALL,  &c..  A.,  of,  &c.,  and  B.,  his  wife,  send  greetg. 
Recite  settlenit  on  marre  of  A.  and  JB.,  contg  usual  power  of 
apptmt  among  the  chn  or  remoter  issue  of  marre,  ante,  p.  80, 
that  there  have  been  issu£  six  chn,  C,  (eldest  son),  D.,  E.,  F., 
O.,  and  H,,  of  whom,  F.,  O.,  and  H*  are  under  21  {a)  [pr^- 
viov^  apptmt  to  D,  (a  daur),  of  one-fifth  of  trust  funds  on  her 
marre'}*  Psnt  state  of  vivestmt  of  trust  ppty :  And  whas  the 
said  C,  the  eldest  son  of  the  sd  A.  and  B.,  being  orwise 
soffUy  proyd  for,  the  sd  A.  and  B.  are  desirous  that  the 
whole  of  [the  residue  remaining  unappted  of]  the  sd  trust 
funds  and  ppty  shall  be  seed  to  their  chn  [or  remoter  issue] 
exclusive  of  the  sd  C,  in  such  mner  and  subjt  as  hinafter 
appears:  NOW  THESE  PSNTS  WITNESS  that  in 
exercise  of  the  power  for  that  ppose  given  to  them  by  the 
hinbfe  recited  indre  of  settlemt  as  afsd,  and  of  every,  &c.,  the 
sd  A.  and  B.,  do  hby  direct  and  appt  that  the  trees  or  tree 
for  the  time  being  of  the  sd  indre  of  settlemt  shall  from  and 
after  the  death  of  the  survor  of  them,  the  sd  A.  and  B.,  and 
in  the  meantime  subjt  to  their  respive  life  intts  [in  case  the 
whole  orpt  of  the  ppty  in  settlemt  is  reversionary,  say,  and  subjt 
to  any  subsistg  prior  life  or  other  intt  or  intts  in  the  same,] 


(a)  See  above  p.  81,  note,  as  to  the  case'  of  the  younger  children  being 
aU  under  age.  This  precedent  assumes  that  there  will  be  no  more  childrcn. 
For  a  form  extending  to  future  bom  chUdren,  see  the  last  precedent. 
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stand  possed  of  the  whole  of  [the  residue  now  remaining  un« 

appted  of]  the  trust  fonds  and  premes  comprd  in  or  wch  are 

now  or  hrafter  may  be  subjt  to  the  trusts  of  the  sd  settlemt  Jj^*^' 

in  tmst  for  such  of  them,  the  sd  D.,  E.,  F.,  G.,  and  H.,  as, 

being  male,  have  attained  or  shall  attain  the  age  of  21  yrs» 

or  being  female,  have  attained  or  shall  attain  that  age  or 

many  under  that  age,  if  more  than  one  in  equal  shares,  and 

as  to  such  of  them  as  are  female  for  their  respive  septe  use 

independently  of  any  husbd.     [Or,  if  there  has  been  a  pre-  VariatioiL 

tioiw  apptmt  to  one  of  the  chn  (D.),  wlu)  is  only  to  participate 

t»  any  accruing  share,  in  trust  for  the  sd  E.,  F.,  G.,  and  H., 

their  respiye  exs,  ads,  and  assigns,  in  equal  shares,  as  to 

females  for  septe  use.     Provd  always,  and  the  sd  A.  and  B.  Aocraer  on 

io  hby  further  appt  and  direct,  that  if  any  of  them,  the  sd  der  a^e  or 

F.,  G.,  and  H.,  shall  die,  being  male,  under  the  age  of  21  «*"»"»«J- 

years,  or  being  female,  under  that  age  and  unmarried,  then 

the  share  as  well  origl  as  accruing  under  this  psnt  clause  of 

snch  one  of  them  so  dying  shall  accrue  and  go  over  to  the 

others  or  other  of  the  sd  D.,  E.,  F.,  G.,  and  H.,  their,  his, 

or  her  respive  exs,  ads,  and  assigns,  in  equal  shares.     The 

foUowg  is  a  form  of  accruer  clause,  to  be  suhstituted  for  the 

above  accruer  clause,  where  the  power  of  apptmt  extends  to 

grandchn,  and  it  is  desired  to  give  over  the  sliare  of  any  child 

dying  in  the  lifetime  of  the  parents  to  his  issue,  or  in  default 

of  issue  to  the  other  chn  (/>).     "  Provd  always,  and  the  sd  A.  Accruer  on 

.  death  of 

and  B.  do  hby  further  appt  and  declare,  that  if  any  of  them,  child  in 
the  sd  E.,  F.,  G.,  and  H.,  shaU  die  during  the  lifetime  of  Pff?*'» 

t-i  0  0    t  t  hictime  or 

the  sd  A.  and  B.,  or  of  the  survor  of  them,  leavg  a  child  or  under  a«e 
chn  who  shall  be  living  at  the  dece  of  such  survor,  or  if  ^tinuc.' 
any  of  them  shall  die  after  the  dece  of  such  survor,  under 
the  age  of  21  years,  and  leavg  a  child  or  chn,  then  such 
child  or  chn  shall  take  in  equal  shares  if  more  than  one,  the 


Qf)  This  mode  of  settlement,  by  which  the  share  of  a  child  predeceasing  As  to  above 
the  tenant  for  life  is  given  oyer,  is  not  to  be  recommended.    The  ordinary  proviao. 
tmst  whereby  a  child  attaining  21,  &c.,  takes  an  absolutely  vested  interest 
which  he  or  she  may  settle  on  marriage,  is  much  to  be  preferred.    See 
Sbttlexevts. 
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share  or  shares  (whether  origl  or  acciiuDg)  as  next  hinafter 
provd,  wch  then'  parent  wd  if  livmg  have  been  entled  to,  and 
further  that  if  any  of  them,  the  sd  E.,  F.,  G.,  and  H.,  shall 
die  during  the  lifetime  of  the  sd  A.  and  B.,  or  of  the  survor 
of  them,  witht  leavg  issue  who  shall  be  living  at  the  dece  of 
such  survor,  or  if  any  of  them  shall  die  after  the  dece  of 
such  survor  under  the  age  of  21  yra  and  witht  leavg  issue, 
then  the  share  as  well  origl  as  accruing  under  this  psnt 
clause  of  such  one  of  them  so  dying  shall  accrue  and  go 
over  to  the  others  or  other  of  the  sd  D.,  E.,  F.,  G.,  and  H., 
their,  his,  or  her  respive  exs,  ads,  and  assigns,  in  equal 
shares.**]  {^Provonafor  advancemt  and  maintce,  dtc,  see  last 
Precedent,']  Power  of  revocation^  see  abare,  ly,  93«  In 
WITNESS,  &c.  (c). 


VII. 

APPOINTMENT  mider  the  tmial  Special  Power  to 
Children,  postponing  the  Vesting  to  25  as  far  a$ 
the  Law  i^cnnits  (d). 

Appoint-  KNOW,  (Sec,  that  we  A.,  and  B.,  liis  wife,  in  exercise, 
™®°*»  !"f^  ^^'9  ^^y  ^PP*  *^^^  suhjt  and  witht  prejudice  to  the  trusts  in 
interests,  of  the  sd  settlemt  contd  in  relation  to  the  income  of  the  trust 

trust  funds  f^^^^   ^^^^   ^^^^  f^^  ^^  ^^^^^  ^^^j^g  g^y^j^  ^^  ^.j^^  ^^^^g^g  ^^^f 

during  the  lives  of  us  the  sd  A.  and  B.,  and  the  life  of  the 
survor  of  us,  the  trust  funds  and  premes  wch  were  thby 
settled  by  or  on  the  pt  of  me  the  sd  A.,  or  the  trust  ppty, 
wch  shall  for  the  time  being  represent  the  same,  and  the 
income  thof  shall  belong  to  and  be  held  in  trust  for  such 
of  our  chn,  names,  (the  youngest  of  whom  has  now  attained 
to  children  the  age  of jTs),  as  shall  attain  the  age  of  25  3'rs,  or  shall 

at  25.  ^ '_ 

(r)  Notice  of  the  appointment  should  be  given  to  the  trustees  of  the  wilL 
(JT)  Care  is  required  in  this  case  to  keep  within  the  rule  fHErninst  jier- 
petuities.    See  p.  78,  note,  and  Settlements. 
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be  living  at  the  expiron  of  21  yrs  from  the  death  of  the  survor 
of  us,  the  sd  A.  and  B.,  or  in  the  case  of  daurs  shall  many 
under  the  age  of  25  jrs,  if  more  than  one  in  equal  shares. 
Protd  always,  and  we  further  appt  and  declare  that  after  Aduiu  to 
the  dece  of  the  snrvor  of  us,  the  said  A.  and  B.,  the  income  f"***^ 

'  income  of 

of  the  expectant  share  of  any  of  our  sd  chn  who  shall  have  their  ex- 
attained  the  age  of  21  yrs,  but  shall  not  have  attained  a  ^!^^ 
vested  intt  under  the  apptmt  hinbfe  contd,  shall  be  paid  to 
him  or  her  (a).     [Prot^on*  for  maintce  of  minors  and  advcemt, 
iee  p.  92.]    Ix  witness,  &c. 


vni. 

DEED  POLL  making  a  Previous  Revocable  Appoint- 
ment under  a  Special  Power  absolute  by  means  of 
a  Release  of  the  Power  of  Revocation  (Endorsed 
cm  the  Appointment). 

KNOW  ALL  MEN,  etc.,  that  I,  the  within-named  A.,  by  Belease  of 
virtue  of  every  or  any  power  enabling  me  in  this  behalf,  J^^^^^^ 
whether  under  the  within-mentd  indre  of  settlemt  or 
orwise(6),  do  hby  absolutely  rele  and  give  up  the  power 
of  revocon  in  the  within-written  deed  poll  contd,  to  the 
intent  that  the  apptmt  thrin  contd  in  favour  of  the  within- 
named  B.,  his  exs,  ads,  and  assigns,  shall  become  and  be 
henceforth  absolute  and  indefeasible  (6).     In  w^itness,  &c. 


(a)  In  lien  of  this  mode  of  dealing  with  the  income  of  the  shares  of  adults  Altornative 
doriog  the  Bospense  of  Testing,  a  trust  for  maintenance  and  accumalation  method, 
might  perhaps  be  inserted  by  an  extension  of  the  ordinary  minority  clause  ;  Trust  for 
bat  gu.  whether  this  would  be  free  from  objection  with  reference  to  the  ™**°*«"" 
Thelluswn  Act  (see  IHUon  v.  ^^'ihon,  1  Sim.  N.  S.  288)  ;  and  qv,  whether  ^^^^ 
Mch  a  discretionary  trust  would  be  a  valid  delegation  of  the  power  in  the  lation. 
absence  of  the  usual  words  specifically  authorising  a  provision  for  main- 
tenance at  the  discretion  of  the  trustees  to  be  inserted.    See  p.  78,  note, 
Notice  of  the  appointment  should  be  given  to  the  trustees. 

(>)  Another  way  is  to  reappoint  to  the  appointee  "  discharged  from 
the  power  of  revocon  and  new  appointmt"  contained  in  the 

K.E. — ^VOL.  !•  H 
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IX. 

DEED  POLL  inakitHf  a  iierocaWe  Appointment  amonj 
Children  absolute  as  to  one  Child  in  Contempla- 
tion of  his  or  her  Marriage — one  of  the  Ap- 
pointors being  a  Married  Woman  (c). 

TO  ALL,  itc,  A.,  of,  &c.,  and  B.  his  wife  send  greeting. 
Recitals.  Recite  settleint  creating  power ;  that  C.  is  one  of  the  chn  of  A, 
Treaty  for  and  B. ;  pvevious  revocable  apptmt  among  chn  :  And  whas  a 
™!tI?:o!ll     marre  is  intd  shortly  to  be  solemnised  between  the  sd  C. 

marriage.  •^ 

and  D.,  of,  itc,  and  upon  the  treaty  for  such  intd  marre  it 
was  agrd  that  the  sd  A.  and  B.  shd  revoke  the  apptmt  in 
the  hinbfe  recited  deed  poll  contd,  to  the  extent  and  in 
mner  hinafter  appearing,  and  shd  make  such  new  apptmt  in 
favour  of  the  sd  C.  as  is  hinafter  contd,  to  the  intent  that 
the  same  shall  be  absolute  and  irrevocable,  but  subjt  to  the 
provo  hinafter  contd  for  avoidg  these  psnts  in  the  event 
hinafter  mentd :  NOW  THESE  PSNTS  WIINESS  that 
in  psuance  of  the  sd  agreemt,  and  in  exercise  of  the  power 
for  this  ppose  reserved  to  them  by  the  hinbfe  recited  deed 


previous  deed  ;  but  the  forni  in  the  text  is  preferable.     The  requirements 
as  to  attestation,  kc.j  as  in  the  case  of  the  original  appointment,  shoald 
be  observed.    See  p.  82,  note. 
As  to  C^)  Ifc  being  considered  that  a  married  woman  before  the  Conv.  Act,  1881, 

release  of  s.  52,  was  not  competent  to  releaw  a  power  (see  Sag.  Pow.  92)  except  in 
power  by  a  cases  coming  within  the  Fines  and  Recoveries  Act,  3  &  4  Wm.  IV.,  c.  74,  or 
married  gO  &  21  Vic.,  c.  57  (Malin's  Act)  ;  and  that  until  it  has  been  decided  that 
the  Conv.  Act,  1881,  s.  52,  and  the  Conv.  Act,  1882,  s.  6,  apply  to  married 
women,  it  would  not  be  safe  to  rely  on  them  as  removing  the  disability  of 
coverture  (see  Chorlton  v.  Lings^  L.  R.  4  C.  P.  374  ;  The  Qwen  v.  Harrali^ 
L.  R.  7  Q.  B.  361  ;  the  case  of  Re  Onslow,  39  Ch.  D.  622,  did  not  torn  on 
this  point,  though  it  was  mooted  in  argument)  ;  and  inasmuch  as  the  Mar- 
ried Women's  Property  Act,  1882,  although  it  empowers  a  married  woman 
to  dispose  of  her  own  separate  estate,  and  to  enter  into  contracts  (under 
which  she  might  possibly  validly  covenant  not  to  exercise  a  power)  does 
not  remove  her  disability  to  rrlea^e  a  power,  at  any  rate  such  as  this,  the 
object  is  in  this  case  effected  by  a  partial  revocation  and  reappointment, 
instead  of  bj'  a  release  as  in  the  last  precedent. 


APPOINTMENTS.  0  9 

poll  as  afsd,  and  of  every,  &c.,  the  sd  A.  and  U.  do  hby  P»rtwl  n^- 
revoke  and  make  void  the  apptmt  made,  or  expd  to  be  made, 

by  the  sd  deed  poll,  so  far  as  regards  the  one  equal pt 

or  share  thby  appted,  or  expd  so  to  be,  in  favour  of  the  sd 
C.  of  the  trust  funds  and  ppty  comprd  in  the  sd  settlemt : 
AND  THESE  PSNTS  FURTHER  WITNESS  that  in 
exercise  of  the  power  or  powers  for  this  ppose  given  to  them 
by  the  hinbfe  recited  indre  of  settlemt,  and  of  every,  &c., 
the  sd  A  and  B.  do  hby  dii*ect  and  appt  that  the  tiees  or  Ai»M.iiite 
tree  for  the  time  being  of  the  sd  indre  of  settlemt,  shall  mint  of 
from  and  after  the  death  of  the  survor  of  them,  the  sd  A.  ****^  ^  ^• 
and  B.,  and  subjt  to  any  prior  life  or  other  intt  in  the  same, 

stand  possed  of  the  one  equal pt  or  share  wch  was  by 

the  hinbfe  recited  deed  poll  appted  to  the  said  C,  and  the 
apptmt  whof  is  hinbfe  revoked,  of  or  in  the  sd  trust  funds 
and  ppty  comprd  in  the  sd  settlemt,  in  trust  for  the  sd  C, 
her  exs,  ads,  and  assigns  absolutely  :  And  to  be  an  immedly 
vested  and  transmissible  intt  accordly  :  Provd  always  that  Savinj; 
nothing  hrin  contd  shall  affect  the  apptmt  in  the  sd  d(*ed 
poll  of,  &c.,  contd,  except  so  far  as  the  same  is  hinbfe 
revoked.  Provo  avoiding  deed  in  case  of  marre  not  taking 
place^  see  Precedent  II.  (a).     In  witness,  Sec. 


X. 

PARTIAL  REVOCATION  of  a  Prior  Appointment 
and  Re-appointment  securing  to  a  Child  ox 
Marriage  a  Sum  of  Money  in  lieu  of  his  or  her 
Aliquot  Share  (6). 

TO  ALL,  &c..  A.,  of,  &c.,  and  B.,  his  wife,  send  greeting. 
Recitals  and  first  witnessing  clause  contg  revocon  of  apptmt 


(a)  Notice  of  the  deed  should  be  given  to  the  trustees  of  the  settlement. 
(V)  For  forms  modifying  settlements  by  a  partial  exercise  of  a  power  of 
lerocation,  see  SettlemeiiTB. 

H  2 
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Pftrti'il  re- 
vocation. 


Appoint- 
ment. 

Saving 
clause. 


to  r.,  the  child  about  to  marry ^  as  in  Precedent  IX.  AND 
THESE  PSNTS  FURTHER  WITNESS  that  in  exercise, 
&c.,  the  sd  A.  and  B.  do  hby  revoke  and  make  void  the 
trusts  and  provons  by  and  in  the  hinbfe  recited  deed  poll 
contd  of  and  concerning  the  trust  funds  and  premes  thby 
appted  in  favour  of  the  chn  of  the  sd  A.  by  the  sd  B.,  other 
than  the  sd  C,  as  far  and  to  such  extent  as  is  necy  to  give 
effect  to  the  apptmt  hinafter  contd  but  not  further  or  orwise, 
And  under  or  by  virtue  of  the  power  contd  in  the  hinbfe 
recited  indre  of  settlemt  and  of  every,  &c.,  do  hby,  &c., 
Apptmt  of  sum  of  moy  to  C,  see  Precedent  III.  Provd 
ALWATS  that  nothing  hrin  contd  shall  affect,  &c.,  as  in  last 
Precedent,  Provo  avoiding  deed  in  case  ofmarre  not  taking 
place,  see  Precedent  II.     In  witness,  &c.  (c). 


XL 

APPOINTMENT  by  a  Father,  Tenant  for  Life  of 
Settled  Real  Estates,  to  one  of  his  younger 
Children,  of  part  of  a  Sum  of  Money  raisablefor 
Portions  and  secured  by  a  Term  in  the  tisual 
manner. 

Recitals.         TO  ALL,  &c.,  A.,  tenant  for  life,  sends  greeting.     Whas 
Settlement  by  an  indre,  &c.,  being  a  settlemt  exted  in  contemplon  of  a 

pTwer*!^)    ^^^^*^*^  ^^'^^  ^^^s  shortly  afterwards  solemnised  between  the 

sd  A.  and  B.,  certain and  hereds,  in  the  parishes  of 

and  in   the   coy   of  ,   were    assured   and 


(c)  Notice  of  the  deed  should  be  given  to  the  trustees  of  the  settlement. 
Variation         (^)  ^^  *^^  appointment  is  made  by  supplemental  deed  (see  p.  79,  note), 
for  supple-  substitute  for  the  recital  of  the  settlement : — "  WhAS  these  psnts  are 

deed*^       supplemtal  to  an  indre,  &c.,  being  a  settlemt  on  the  marre 

of  the  sd  A.  of  the este,  &c.,  under  wch  he  has  a  power 

of  apptmt  over  a  sum  raisable  for  portions  of  his  younger 
chn  under  the  trusts  of  a  term  of  1000  yrs." 
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limited  after  the  soleiunison  of  the  sd  marre  (among  other 
uses  not  material  to  be  hrin  recited),  to  the  use  of  the  sd  S. 
and  T.,  their  exs,  ads,  and  assigns,  for  the  term  of  1000  yrs, 
to  commence  from  the  death  of  the  sd  A.,  witht  impeachmt  of 
waste,  upon  trust,  recite  trusts  of  portions  term,  down  to  and 
including  the  power  of  apptmt  among  the  younger  chn ;  And  State  of 
WHAS  there  have   been   issue    of  the  sd  marre   six  chn, 
besides  some  who  died  in  infancy  and  unmarried,  that  is  to 
saj,  an  eldest   son   and  five  younger   chn,  one   of  whom 
attained  his  age  of  twenty-one  yrs,  and  afterwards  died,  and 
the  others  of  whom  are  all  under  that  age  and  unmarried  ; 
Akd  whas  a  marre  is  intd  shortly  to  be  solemnised  between  Intendri 
C,  one  of  such  younger  chn,  and  D.,  of,  &c.,  and  in  order  ™*'^™*^^' 
to  make  provon  for  the  sd  C.  on  her  marre,  the  sd  A.  is 

desirous  of  appting  the  sum  of  £ ,  pt  of  the  sum  wch,  l>wire  t« 

in  the  event,  will  become  raisable  for  portions  under  the  sd  *w*®"'^ 
tenn  of  1000  yrs,  to  or  in  favour  of  the  sd  C,  in  mner  and 
rabjt  as  hinafter  mentd :  NOW  THESE   PSNTS  WIT-  Api»oi„t. 
NESS  that  in  exercise  of  the  sd  recited  power  and  of  every,  ^^c! 
&c.,  the  sd  A.  doth  hby  irrevocably  appt  that,  in  case  the 
sd  intd  marre  of  the  sd  C.  shall  take  place  within  six  calr 

months  from  the  date  hrof  (a),  the  sum  of  £ ,  being  a  pt 

or  share  of  the  sum  wch,  in  the  event,  will  become  raisable 
for  portions  under  the  trusts  of  the  sd  term  of  1000  }ts  as 
afed,  shall,  immedly  after  the  sd  intd  marre  of  the  sd  C,  be- 
long to  and  be  vested  in  the  sd  C.  for  her  absolute  benefit,  and 
that  the  same  shall  be  payable  to  her,  or  her  exs,  ads,  or  as- 
signs, upon  the  death  of  the  sd  A.,  with  intt  at  the  rate  of  4 
per  cent,  per  annum  from  his  death  until  paymt  thof  [(/* 
raisable  immedly,  shall  be  raisable  and  payable  to  her,  or 
her  exs,  ads,  or  assigns,  immedly  after  such  marre,  with 
intt  at  the  rate  of  4  per  cent,  per  annum  to  be  computed 
from  the  said  marre]  (6).     In  witness,  &c.  (r). 

(d)  See  above,  p.  85,  note  (a). 

(b)  As  to  the  power  of  the  appointor  to  charge  interest  and  to  fix  the  Appointor 
rate,  gee  Sng.  Pow.,  8th  ed.,  p.  697  ;  Balfour  v.  Cooper,  23  Ch.  D.  472.  charging 

(r)  Notice  of  this  deetl  should  be  given  to  the  trustees  of  the  term.  interest. 
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Recitals. 
VTill. 


Dcsii-Q  to 
appoint. 


Appoint- 
ment to 
husband 
for  life. 


XII. 

POST-NUPTIAL  APPOINTMENT  by  a  Married 
Woman  of  Life  Interest  in  Personalty  to  her 
Husband  under  a  Power  in  a  Will.  Variations 
uhere  the  appointment  is  Revocable,  and  for  an 
Ante-Nuptial  AppoiNTivfENT,  and  where  the  Life 
Interest  is  determinable  on  Bankruptcy,  &c.  (d). 

TO  ALL,  &c.,  I,  A.,  the  wife  of  B.,  of,  &c.,  send  greeting. 
Whas  X.,  late  of,  &c.,  deced,  by  his  will  dated,  &c.,  and 

proved  on   the  day  of in  the  Registry, 

bequed  the  sum  of  £ to  trees  upon  trust  for  my  benefit 

during  my  life  and  after  my  dece  upon  the  trusts  thrin  mentd, 
subjt  to  a  power  thby  given  to  me  by  deed  to  appt  from 
and  after  my  dece  the  whole,  or  such  pt  as  I  should 
think  fit,  of  the  annual  income  of  the  sd  legacy,  or  the  trust 
funds  representing  the  same,  for  the  benefit  of  any  husband 
I  might  leave  surviving  me  during  his  life,  or  for  any  less 
period,  and  subjt  to  any  restrictions  I  might  think  fit :  And 
WHAS  I  am  desirous  of  exercising  the  power  of  apptmt  reserved 
to  me  by  the  sd  will  as  afsd  in  mner  [and  subjt  as]  hinafter 
expd :  NOW  THESE  PSNTS  WITNESS  that,  in  exer- 
cise of  the  power  for  this  purpose  given  to  me  by  the  sd  will 
as  afsd  and  of  every  other  power,  &c.,  I  hby  appt  that  from 
and  after  my  dece,  if  my  husband  the  sd  B.  shall  survive 


Variation 
for  ante- 
nuptial ap- 
pointment. 

As  to  de- 
terminable 
life  interest 
to  husband. 


(d)  If  the  appointment  is  antc-nuptlal,  it  will  recite  the  intended  mar- 
riage, and  that  ''upon  the  treaty  for  the  sd  intd  marre  it  was 
agi*d  that  the  sd  A.  shd  make  such  apptmt  as  is  hinafter 

contd  "  ;  and  the  appointment  will  be  expressed  to  be  "in  conson  of 
the  sd  intd  marre  "  ;  see  Settlements,  If  the  husband's  life  interest 
is  to  be  determinable  on  bankruptcy  or  alienation,  the  form  will  be  tbe 
same  as  in  a  settlement  limiting  a  reversionary  life  interest  so  determinable 
(see  Settlements)  ;  but  the  discretionary  trust  usually  added  to  give  a 
protected  life  interest  must  not  be  inserted,  unless  specially  authorised  by 
the  power,  as  this  would  be  bad  as  amoimting  to  a  delegation  of  the  power 
(sec  above,  p.  7S,  note). 
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me,  the  whole  of  the  income  of  the  sd  legacy  of  £ ,  or  of 

the  trust  funds,  and  premes  for  the  time  being  representing 

the  same,  shall  be  pd  to  my  sd  husband  or  his  assigns  daring 

his  life :  [Provd  always   and  I  declare  that  it  shall  be  ^^^^^  ^ 

lawful  for  me  at  any  time  hrafter  by  deed  wholly  or  partiaUy  ^^"^  '^"' 

to  reroke  the  apptmt  hinbfe  contd  ]  (e).    In  wttness,  &c. 


xm. 

APPOINTMENT  under  a  general  Power  in  a  Will  oJ 
Freeholds  in  fee,  subject  to  the  Life  Estate 
and  Failure  of  Issue  of  the  Appointor,  a  Mar- 
ried Woman,  Part  of  the  property  being  appointed 
to  lier  Husband,  and  the  Remainder  to  a 
Trustee  in  trust  for  the  Separate  Use  of  another 
Married  Woman.  Variation  ichere  the  legal 
Estate  is  in  Trustees.     Power  of  Revocation. 

TO  ALL    TO    ^VHOM    THESE    PSNTS    SHALL  RooiuR 
COME,  A.,  the  wife  of  B.,  of,  &c.,  sends  greeting.     "Whas  win. 
X.,  hte  of,  &c.,  deced,  made  his  last  will,  dated,  &c.,  and 
thbj,  among  other  disposons,  devised  certn  freehd  messes, 
lands,  and  hereds,  situate  in  the  parishes  of,  &c.,  in  the 
connfy  of,  Jkc,  thrin  more  parlarly  described,  to  the  use  of 
[trees  in  trust  for]  the  sd  A.,  for  life  remr  to  her  issu^,  and  in 
default  of  issue  as  she  shd  by  deed  or  will  appt,  setting  out  the 
power  fuUy,  with  remrs   over  :   Death  of  X,,  and  probate  :  Death,  &c. 
And  whas  the  sd  A.  is  desirous  of  making  such  apptmt  of  ^>^^^  to 
the   sd  hereds    as    is  hinafler    contd;    NOW    THESE  ?^'"*': 

'  Ap|Miint- 

PSNTS  WITNESS  that  the  sd  A.,  in  exercise  of  the  power  meat. 
for  that  ppose  given  to  her  by  the  sd  recited  will  and  of 
every,  &c.,  doth  hby  [absolutely  and  irrevocably]  appt  and 
direct  that  from  and  after  the  dece  of  her,  the  sd  A.,  and  in 

W  Notice  of  thifi  deed  should  be  priren  to  the  trusteeB  of  the  will. 
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case  the  limons  [trusts]  in  the  sd  will  contd  of  the  sd  hereds 
and  premes  after  her  dece  and  preceding  the  power  of 
apptmt  limited  to  her  as  afsd  shall  fail,  the  sd  hereds 
and  premes  shall  be  and  remain  to  the  uses  [if  the  legal 
este  is  in  trees,  shall  be  held  upon  the  trusts]  following,  that 

As  to  part  is  to  say  :  As  to  all  that,  peels  (a),  being  pt  of  the  sd  devised 
'  X)remes,  to  the  use  of  [in  trust  for]  the  sd  B.,  his  hrs  and 

lUaidue  to  assigns  for  ever :  And  as  to  all  and  singr  other  the  hereds 

woman.  ^^^  premes  devised  by  the  sd  will  as  afsd  to  the  use  of  [in 
trust  for]  L.,  the  wife  of  M.,  of,,iSi:c.,  her  hrs  and  assigns,  as 
her  separate  ppty,  independently  of  the  sd  M.  or  any  future 

Power  of  husband :  Provd  always,  that  it  shall  be  lawful  for  the 
sd  A.,  at  any  time  or  times  hrafter  by  any  deed  or  deeds, 
revocable  or  irrevocable,  or  by  will  or  codicil  (6),  to  revoke  or 
alter,  either  wholly  or  partially,  all  or  any  of  the  [uses  and] 
trusts  hinbfe  appted  and  decld  of  or  concerning  the  sd 
hereds  and  premes  or  any  pt  thof,  and  to  limit,  appt,  or 
declare  any  new  or  other  [uses]  trusts  or  provons  concerning 
the  same  or  any  pt  thof.    In  witness,  &c.  (c). 


reTocatioo. 


XIV. 

REVOCATION  of  Appointment  of  Leaseholds  under 
a  general  Power  in  a  Will,  and  new  Appointment 
thereof  to  the  Issue  of  the  original  Appointee  upon 
his  Decease. 

Kedtak.         TO    ALL    TO    WHOM    THESE    PSNTS    SHALL 
COME,  A.,  the  wife  of  B.,  of,  &c.,  sends  greeting.     Recite 

General  (a)  ^^^  general  words  may  be  omitted,  as  an  appointment  is  a  convejance 

words.  within  s.  6  of  the  Ck)ny.  Act,  1881.    Bee  s.  2. 

(&)  That  a  mere  general  devise  would  not  operate  as  an  exercise  of  this 
power,  see  Pom/ret  v.  Perring^  5  De  G.  M.  &  G.  776  ;  Palmer  v.  yiewell,  20 
Beav.  32  ;  Charles  v.  JBurke,  W.  N.  1888,  244. 

(c)  If  the  legal  estate  is  in  trustees,  notice  of  this  deed  should  be  given  to 
them. 
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in'fl,  bequeatkifig  leasehd  ppty  to  trees  in  trust  for  A,  for  life  Will,  tc. 

for  her  separate  use,  remr  as  she  niay  appt  by  deed  or  wilt,  in 

default  in  trust  as  thrin  mentd ;  apptmt  ofexors;  death  of  testor 

and  probate ;  assent  of  exors  to  bequest ;  previous  revocable 

apptmt  to  C. :  And  whas  the  sd  C.  has,  since  the  sd  apptmt  I>«^  «' 

to  him  was  exted,  died,  leaving  a  son  and  two  daurs  him  appointee. 

surviTing,  namely,  D.,  E.,  and  F.,  all  of  whom  are  now  mider 

the  age  of  21  yrs,   desire    to  revoke   and   reappt :    NOW  ReTocatioo. 

THESE  PSNTS  WITNESS  that  in  exercise  of  the  power 

for  that  ppose  reserved  to  her  by  the  sd  deed  of  apptmt  and 

of  every,  &c.,  the  sd  A.  doth  hby  absolutely  revoke   and 

make  void  the  sd  apptmt  to  the  sd  C,  and  in  lieu  thof  she, 

the  sd  A.,  doth  hby,  in  exercise  of  the  power  for  that  ppose 

given  to  her  by  the  sd  will  and  of  every,  &c.  [absolutely 

and  irrevocably]  appt  and  direct  that  all  and  singr  the  sd  New  ap- 

leasehd  premes  or  other  the  ppty  wch  may  hrafter  by  means  ^"*  ™'"  ' 

of  any  sale,  investmt,  or  orwise,  be  substituted  for  the  same 

or  any  pt  thof,  and  the  rents  and  income  thof  shall  from 

and  after  the  dece  of  her,  the  sd  A.,  be  held  by  the  trees  or 

tree  for  the  time  being  of  the  sd  will  in  trust  for  such  one 

or  more  of  the  sd  D.,  E.,  and  F.,  as  shall  attain  the  age  of 

21  years,  or  in  the  case  of  the  sd  E.  and  F.  shall  marry,  and 

their  respive  exs,  ads,  and  assigns,  if  more  than  one,  in 

equal  shares,  as  tenants  in  common :  Provd  always,  and  P«>^>««on 

the  sd  A.  doth  hby  further  appt  and  direct,  that  in  case  the  all  appoin- 

sdD.  shall  die  under  the  age  of  21  yrs,  and  both  of  them  the  ^l"^"^^^ 

si  £.  and  F.  shall  die  under  that  age,  and  witht  having  been 

married,  then  from  and  after  the  dece  of  the  sd  A.,  and  such 

defiemlt  or  failure  of  issue  of  the  sd  C,  wchever  shall  last 

happen,  the  sd  trust  premes,  and  the  rents  and  income  thof, 

or  so  much  thof  as  shall  not  have  been  applied  or  disposed 

of  under   the    trusts  or  powers  for  advcemt  and  maintce 

hby  [or  by  law]  vested  in  the  sd  trees  or  tree,  shall  be  held 

in  trust  for  X.,  of,  &c.,  his  exs,  ads,  and  assigns  absolutely. 

Provd  always  that  the  apptmt  hinbefe  contd  shall  not  affect  ^™^ 

the  powers  of  leasing,  sale,  investmt,  and  transposg  investmts  aiire  ana 

contd  in  the  sd  will,  and  that  the  same  respive  powers  shall  ^wiot  of 
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leasing, 
&c,  iu 
will. 


continue  in  force  and  exercisable  daring  the  minority  of 
the  sd  D.,  or  the  minority  and  discoverture  of  the  sd  E.  and 
F.  resply,  in  the  same  mner  as  if  the  same  or  the  like 
powers  had  been  hrin  repeated  or  as  near  thto  as  may  be. 
Protons  for  advcemt  [and  maintce  and  accumuUm  of  surplus 
rents  and  income},  see  Settlements,  and  above,  p.  92. 
In  witness,  &c.  (a). 


Recitals. 


Appoint- 
ment. 


XV. 

APPOINTMENT  by  Donee  o/ General  Power  of  a 
residuary  estate  in  his  own  favour  {b). 

TO  ALL,  &c.,  A.,  of,  &c.,  sends  greeting.  Recite  u?iU 
bequeathing  a  sum  in  trust  for  A,  for  life,  tvith  remr  on  su4:h 
trusts  as  he  may  by  deed  or  will  appt ;  death  and  probate: 
And  whas  the  sd  A.  has  determined  to  exercise  the  power 
of  apptmt  given  to  him  by  the  sd  will  as  afsd  in  mner 
hinafter  expd :  NOW  THESE  PSNTS  WITNESS  that, 
in  exercise,  &c.,the  sd  A.  doth  hby  appt  and  direct  that  the 
residy  este  of  the  sd  testor  and  the  investmts  and  ppty 
constituting  or  representing  the  same  shall  belong  to  and  be 
vested  in  him  the  sd  A.,  his  exs,  ads,  and  assigns  absolutely, 
and  that  the  same  shall  be  forthwith  pd  or  transferred  to 
him  the  sd  A,,  his  exs,  ads,  or  assigns  accdly.     In  witness, 


(fl)  Notice  of  this  deed  should  be  given  to  the  trustees  of  the  will. 
Tenant  for       (JO  It  is  not  uncommon  for  a  tenant  for  life  to  have  a  general  power  of 
life  with       appointment  by  deed  or  will  over  the  reversion.    In  such  a  case  it  some- 
general         times  conduces  to  simplicity  and  saves  trouble  if  he  makes  the  property  his 
^•"^tm    t^  own  by  an  appointment  of  this  nature. 
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XVI. 

DEED  POLL  hy  Donee  of  General  Power  of  Ap- 
pointment over  Real  Estate  exercisable  by  Deed 
only,  to  enable  him  to  exercise  it  by  Will. 

TO  ALL,  &c.^  A.9  of,  &c.,  sends  greeting.    Whas  under  Reduh. 
and  by  virtue  of  an  indre  dated,  &c.,  and  expd,  Scc.y  diyers  SettfeaMot. 
estes  and  hereds  situate,  &€.»  stand  limited  and   settled, 
(subjt  to  certn  cHges  and  incumbces  affecting  the  same  or 
some  pts  thof,)  To  such  uses,  upon  such  trusts  and  subjt  to 
such  powers  and  provons  as  the  sd  A.  shall  by  any  deed  or 
deeds,  revocable  or  irrevocable,  direct  or  appt,  and  in  default 
of  sQch  apptmt  To  the  uses  in  the  sd  indre  of  settlemt  expd: 
Am)whas  the  sd  A.  is  desirous  of  availing  himself  of  the  power  Denn  to 
of  apptmt  given  to  him  by  the  sd  indre  of  settlemt  as  afsd,  ^^^"^ ' 
for  the  ppose  of  enabling  him  by  will  or  codl  to  chge  the  sd 
settled  estes  or  any  of  them  in  mner  hinafter  mentd  i  NOW  -^pp®*"*- 
THESE  PSNTS  WITNESS  that  in  exercise  of  the  power  ^Ung 
given  to  him  by  the  sd  indre  of  settlemt  as  afsd  and  of  every,  J^chme 
'fee.,  the  sd  A.,  doth  hby  appt  that  it  shall  be  lawful  for  the  settled 
him,  the  sd  A.  by  his  will  or  any  codl  thto  to  chge  all  or  ^i,      ^ 
any  of  the  estes,  lands,  teneints,  and  hereds  comprd  in  the 
sd  indre  of  settlemt,  or  wch  by  any  means  are  or  shall  be 
snbjt  at  law  or  in  equity  to  the  subsistg  uses  or  trusts  thof, 
^ih  such  annual  and  gross  sums  and  other  moys  (whether 
in  the  way  of  ppal  or  intt),  as  he,  the  sd  A.,  shall  think  fit, 
aiid  for  the  ppose  of  raising  or  securing  such  annual  or  gross 
sums  or  other  moys  or  any  of  them,  or  in  relon  thto,  to 
limit,  create,  declare  or  make  any  powers,  estes,  terms,  trusts 
or  provons  whatsr :  Provd  always,  and  the  sd  A.  doth  hby  Power  in 
declare  that  the  power  of  apptmt  reserved  to  him  by  the  sd  ^  ^^In 
indre  of  settlemt  as  afsd  shall  remain  and  continue  exercis-  «n«ff«ct«d. 
able  by  him,  the  sd  A.,  by  deed  in  the  same  mner  as  if  these 
psnts  had  not  been  exted.    In  witness,  &g.  (c). 

(e)  Notice  of  this  deed  should  be  given  to  the  tnistecs. 
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Appoint- 

ment. 


8abfitita< 
lion. 


XVII. 

APPOINTMENT  by  deed  of  a  Guardian  by  a  Fa- 
ther (a),  for  his  ivfant  Son  and  Daughter,  after 
his  decease, 

KNOW  ALL  MEN  BY  THESE  PSNTS,  that  I,  A., 
of,  &c.,  hby  appt  B.,  of,  &c.,  to  be  the  guardian  of  mj  son, 
R.,  and  daur,  S.,  or,  ''hby  dispose  of  the  custody  and  tuition 
of  my  son  R.,  and  daur  S.,  to  B.,  of,  &c.,"  from  and  after 
my  death  during  the  minority  of  my  sd  son  and  daur  resply  : 
But  in  case  the  sd  B.  shall  die  in  my  lifetime  or  during  the 
minority  of  my  sd  son  or  daur,  or  shall  refuse  to  act,  then  I 
appt  C,  of,  &c.,  to  be  the  guardian  of  them  resply  after  my 
death  and  the  death  or  refusal  to  act  of  the  sd  B.,  during 
their  respive  minorities.     In  witness,  &c. 


Appoint- 
meot. 


XVIII. 

APPOINTMENT  wider  seal  of  a  Guardian  by  an 
Infant  (6). 

KNOW,  &c.,  that  I,  A.,  an  infant  of  the  age  of  —  yrs, 
eldest  son  of  B.,  late  of,  &c.,  deced,  hby  elect  and  appt  my 
uncle  C,  of,  &c.,  to  be  guardian  of  my  pson  and  este  until  I 
shall  attain  the  age  of  21  yrs.    In  witness,  &c. 


Appoint- 
ment of 
guardian 
by  infant 
father. 


(a)  An  infant  father,  though  now  incapacitated  from  making  a  will,  can 
appoint  guardians  by  deed,  12  Car.  2,  c.  24,  s.  8  ;  but  the  appointment  most 
be  subject  to  the  rights  conferred  on  the  mother  by  the  Guardianship  of 
Infants  Act,  1886,  49  &  50  Vic,  c.  27,  ss.  2  and  3.  The  execution  ahoold  be 
attested  by  two  witnesses  ;  but  qv.,  see  Morgan  v.  Hatchell^  19  Beav.  86. 

(h)  See  Simpson  on  Infants,  p.  195. 


■ 


APPOINTMENT?.  1 09 


APPOINTMENT  of  a  Gamekeeper  by  a  Lord  of  a 
Manor  (c), 

KNOW,  &c,,  that  I,  A.,  of,  &c.,  lord  of  the  manor  of  Apipoiiit- 

— •,  in  the  coy  of ,  do  hby  (by  virtue  of  the  statute 

in  that  behalf)  appt  and  depute  B.,  of,  &c.,  to  be  my  game- 
keeper within  the  sd  manor  during  my  pleasure,  and  to  pre- 
serve the  game  within  the  limits  of  the  sd  manor  :  And  I  Power  to 
bby  gire  him  fiill  power  and  authority  [to  kill  the  game  within  ^^a  ^n 
the  limits  of  the  sd  manor  for  my  use,  or,  "for  his  own  use,  «>«»«^ 
or  for  the  use  of  any  other  pson  or  psons  whomsr."    And 
&lso]  to  seize  and  take  within  the  sd  limits  for  my  use,  or, 
"for  his  own  use,"  &c.,  all  such  dogs,  nets,  and  other  engines 
and  instmmts  for  the  killing  and  taking  of  game  as  shall  be 
nsed  npon  the  sd  lands  by  any  pson  not  authorised  to  kill  game 
for  want  of  a  game  licence.    And  further  to  do  and  exte  all 
acts  and  things  wch  may  be  requisite  for  the  preservon  of  the 
^ame  within  the  sd  manor,  and  for  the  discovery  of  ofienders 
thrin,  according  to  the  laws  of  this  realm,  and  for  wch  this 
shall  be  his  suflft  warrant.     In  witkess,  &c. 


APPOINTMENT  of  a  Parisu  Clerk  (d). 

KNOW,  &c.,  that  I,  the  Rev.  A.,  vicar,  [or,  rector]  of 
the  parish  church  of  ,  in  the  coy  of  ,   do  hby 

(0  See  1  &  2  WUL  4,  c.  32,  ss.  13, 14,  16,  and  as  to  Wales,  s.  15  ;  the  ap- 
pointment must  be  registeied  with  the  Clerk  of  the  Peace  for  the  county  or 
place  within  which  ^e  manor  is  situate  (s.  16).  As  to  game  licences,  see 
23  k  24  Vic,  c.  90  ;  as  to  licences  to  cany  a  gun,  see  33  St  34  Vic,  c.  57,  ss. 
l-a.  As  to  the  right  of  an  occupier  to  kill  ground  game,  see  The  Ground 
Game  Act,  18d0,  43  ic  44  Vic,  c.  47. 

(<f)  As  to  Parish  Clerks,  see  Stephen's  Comm.,  10th  ed.,  vol.  ii.,  p.  732.   A 
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Appoint-  nominate  and  appt  B.,  of,  &c.,  to  be  parish  clerk  of  the  sd 
parish  church  [in  the  room  of  C,  deced],  to  have  and  exte 
the  sd  office  by  himself,  [his  deputy  or  deputies]  during  the 
term  of  his  life,  and  during  the  same  time  to  rece  and  take  all 

Fees.  such  wages,  fines,  fees,  dues,  profits,  and  emolumts  as  belong, 
and  are,  and  shall  be  due  to  the  sd  office,  and  of  right  ought 
to  belong  to  the  same  in  as  full  and  ample  a  mner  as  [the 
sd  G.  or]  any  of  his  predecessors,  clerks  of  the  sd  parish 
church,  have  had  or  ought  to  have  had  as  due  and  of  right 
accustomed.    In  witness,  &c« 


mandamus  lies  to  a  rector  to  appoint  a  parish  clerk^  Hex  ▼.  St.  Annet^  Sohiu 
3  Burr.  1877  ;  and  to  restore  a  parish  clerk,  but  not  a  depnty  parish  clerk, 
to  his  office,  Rex  t.  Warreuy  Cowp.  370,  Anon,,  Lofft,  434.  It  is  therefore 
not  unusual  for  an  incumbent  to  appoint  some  friend  as  parish  clerk,  a&d 
for  the  latter  to  appoint  a  deputy,  who  performs  the  duties  of  the  office  and 
who  can  be  removed  at  any  time. 


APPOINTMENTS  OF  NEW  TRUSTEES. 


PRELIMINARY   NOTE. 


The  Conr.  Act,  1881,  44  &  45  Vict.  c.  41  (s.  71),  has  repeftled  the  Statatory 
power  of  Appointing  new  trustees  contained  in  Lord  Cranworth's  Act,  23  k  proriaoiiB 
24  Fic^  c  145,  8.  27,  and  (by  s.  31)  re-enacted  it  with  amendments.    The  »•.*•  ^- 
power  applies  to  the  case  of  a  trustee  dying  (ezpressly  including  (sub-s.  6)  J?!1[LJ[^ 
in  the  case  of  a  will,  death  in  the  testator's  lifetime),  remaining  out  of  the  trustees  * 
United  Kingdom  for  more  than  twelve  months  (a  case  not  provided  for  by  Coht.  Act, 
th£  repealed  Act),  desiring  to  be  discharged,  or  refusing  or  being  unfit  or  1881, 
nuapable  to  act    The  power  is  vested  in  the  person  or  persons,  if  any*  ^  ^^• 
nomioated  for  the  purpose  by  the  instrument,  if  able  and  willing  to  act,  or 
otherwise  in  the  surviving  or  continuing  trustees  or  trustee  (which  by 
nb-s,  6  includes  a  refusing  or  retiring  trustee  if  willing  to  act,  differing  in 
this  respect  from  the  repealed  Act),  or  the  personal  representatives  of  the  last 
svnring  or  continuing  trustee.    The  statutory  power  appUes  although  the 
<^coeased  or  outgoing  trustee  was  appointed  by  the  Court  (s.  31,  sub-s.  1)  ;  and 
hv  s.  33  trustees  appointed  by  the  Court  (whether  before  or  after  the  Act) 
have  all  the  same  powers  (including  of  course  the  powers  of  s.  31)  as  if  they 
had  been  originally  appointed  by  the  instrument  creating  the  trust. 

The  Act  contains  provisions  (s.  31,  sub-ss.  2,  3)  that  on  an  appointment  iQereaae  or 
being  made  the  number  of  trustees  may  be  increased  or  reduced,  but  not  to  ndnction 
less  than  two  unless  only  one  trustee  was  originally  appointed ;  and  (s.  32)  "*  number, 
that,  where  there  are  more  than  two  trustees,  one  of  them  may,  with  the 
cooaent  of  his  oo-tmstees  and  the  person  empowered  to  appoint  new  trustees, 
he  discharged  without  the  appointment  of  a  new  trustee  in  his  place. 

All  the  above  provisions  are  to  apply  to  instruments  executed  before  as  Operation 
well  as  sino;  the  Act  (except  so  far  as  they  are  excluded  or  varied  by  the  of  Act  on 
terms  of  the  instrument) ;  but  the  repeal  (by  s.  71)  of  the  clause  in  Lord  Pi^^ioos 
Cfiuiworth's  Act  is  not  to  affect  the  operation  of  instruments  executed  *°'^' 
before  the  late  Act.    In  the  case  of  a  settlement  or  will  executed  before    ^ 
1862,  and  incorporating  wholly  or  partially,  and  whether  by  express  refer- 
eaee  or  not  the  power  in  the  repealed  Act,  the  new  enactments  will  apply 
as  SBf^lemental  to  the  former,  if  and  so  far  as  there  is  nothing  in  the  terms 
of  the  instrument  inconsistent  with  such  application,  so  as  to  enable  a  new 
trustee  to  be  app<nnted  in  place  of  one  who  has  gone  to  reside  abroad  (^Re 
Walker,  24  Ch.  D.  698,  where  the  persons  nominated  by  the  settlement,  in 
1878,  to  appoint  new  trustees,  were  held  to  be  the  proper  persons  to  exercise 
the  power  of  the  Act  of  1881 ;  Re  Coates,  34  Ch,  D.  370),  or  the  number  of 
trustees  to  be  increased  or  reduced,  or  a  trustee  to  be  discharged  without 
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appointing  a  new  one  in  his  place  ;  and  the  statutory  provisions  will  also 
operate  by  way  of  extension  of  an  express  power  contained  in  the  instru- 
ment in  the  absence  of  an  indication  of  a  contrary  intention  QCecil  t. 
Langdon,  28  Ch.  D.  1 ;  Re  Coaies^  ubi  gvj).)  ;  and  the  statutory  power  has 
been  held  to  be  free  from  a  fetter  as  regards  consents  imposed  by  the 
express  power  QCeeil  y.  Langdon,  nbi  svj).'),  or  by  a  special  Act  of  Parlia- 
ment CRe  Lloyd,  82  Sol.  J.  221),  and  to  be  exercisable  where  a  husband 
and  wife,  joint  donees  of  an  express  power,  were  living  apart  and  nnable  to 
agree  as  to  the  appointment  (Re  Shcppard,  W.  N.  1888,  234). 

The  saying  clause  in  s.  71  of  the  Act  of  1881,  by  which  the  repeal  of  the 
power  in  Lord  Cran worth's  Act  is  not  to  affect  the  operation  of  instruments 
executed  before  the  repeal,  seems  to  keep  alive  that  power  in  cases  in  which 
it  had  been  incorporated  expressly  or  by  implication  in  previoos  instru- 
ments, and  if  so  an  appointment  of  new  trustees  onght  in  such  a  case  to  be 
made  under  the  repealed  clause,  and  not  under  the  new  one,  even  where 
they  are  concurrent ;  but  as  some  practitioners  (it  is  believed)  bold  the 
contraxy  view,  it  may  be  better  in  that  case  to  refer  to  the  statutory  power 
in  general  terms,  as  in  Form  11.  A  case  in  which  the  repealed  power 
might  be  more  advantageous  than  the  new  one  is  that  of  an  appointment 
by  a  continuing  trustee  in  place  of  one  who  is  abroad,  as  it  would  exclude 
any  such  question  as  was  raised  in  Re  Coates  (34  Ch.  D.  370  :  see  infni)  as 
to  whether  the  outgoing  trustee  ought  not  to  have  joined  in  the  appointment. 

Although  the  statutory  power  (as  well  as  the  ordinary  express  power) 
provides  for  the  case  of  a  trustee  of  a  will  predeceasing  the  testator,  and  in 
case  of  the  death  of  all  the  trustees  is  exercisable  by  the  personal  repre- 
sentatives of  the  last  survivor,  it  seems  doubtful  whether  it  would  be  avail- 
able in  case  all  the  trustees  should  predecease  the  testator :  Re  Orde^  24  Ch. 
D.  271  ;  but  see  Re  Amhlei\  32  S.  J.  541.  A  disclaiming  trustee  is  conceived 
to  be  undoubtedly  a  refusing  trustee  within  the  statutory  or  the  ordinary 
express  power :  see  Lewin  on  Trusts,  8th  ed.,  G56.  As  to  a  trustee  becoming 
bankrupt,  see  the  Bankruptcy  Act,  1883,  s.  147  ;  the  statutory  power,  which 
includes  "  unfitness,"  would  usually  be  available  in  case  of  bankruptcy ;  Be 
Jdamft,  12  Ch.  D.  634. 

In  the  case  of  a  lunatic  trustee,  a  new  trustee  may  be  appointed,  in  the 
absence  of  an  available  express  power,  under  the  Conv.  Act,  1881,  s.  31,  or 
)>y  the  Court  in  Lunacy  under  the  Trustee  Act,  1850,  13  &  14  Vic,c.  60,  and 
the  Trustee  Extension  Act,  1852,  15  &  16  Vict,  c  65.  It  has  been  con- 
sidered that  any  incapacity  arising  from  mental  decay  or  infirmity,  although 
not  such  that  the  trustee  would  be  found  lunatic  by  inquisition,  is  "  un- 
soundness of  mind  "  within  the  Trustee  Act,  1850,  so  that  the  appoint- 
ment must  be  made  under  the  jurisdiction  in  Lunacy  QRe  Martin,  34  Ch.  D. 
618,  contrary  to  the  opinion  expressed  in  Re  Phelpn,  31  Ch.  D.  351),  and 
not  (as  in  Re  Lemann,  22  Ch.  D.  633)  in  Chancery  ;  but  s.  52,  which  was 
not  adverted  to  in  Re  Martin,  seems  to  negative  this  view.  Where,  how- 
ever, the  incapacity  though  physical  is  not  mental,  the  jurisdiction  is  in 
Chancery  :  Re  Rarher,  39  Ch.  D.  187. 

Where  the  power  of  appointment  is  vested  in  the  continuing  trustees,  a 
retiring  or  refusing  trustee  is  not  a  continuing  trustee  within  the  meaning 
of  the  power,  and  need  not  join  in  the  appointment  (^Re  Korrit,  27  Ch.  D. 
333 ;  Re  Coate$,  34  Ch.  D.  370,  following  Travis  v.  IUinguM»rtk,  2  Dr.  k 
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8m.  344,  and  diasenting  from  dicta  in  Ee  Olenny,  26  Ch.  B.  611)  ;  but  a 
'etJring  tmstee  would  of  oourse  usually  be  a  party  to  signify  his  desire  to 
rctiie.  Where  the  power  prorides  (as  in  the  Conv.  Act,  1881,  s.  81,  sab-s.  6) 
that  a  oontinoing  trustee  shall  be  deemed  to  include  a  retiring  or  refoalng 
tnistee  if  willing  to  join,  an  appointment  in  place  of  an  absent  trustee 
without  his  concurrence  will  be  primd  facie  good,  but  it  may  be  liable 
to  he  invalidated  by  proof  that  he  was  competent  and  willing  to  join 
(^  Coa;te%^  ubi  sup.y  The  provision  enabling  a  retiring  trustee  to  appoint 
is  naefol  on  the  retirement  of  a  sole  trustee  or  of  all  the  trustees  simul- 
taneooaly,  as  it  enables  the  appointment  to  be  made  without  the  circuity  of 
two  deeds,  which  would  otherwise  be  necessary.  A  power  giyen  (as  in  the 
i£t  of  1881)  to  the  personal  representatiyes  of  the  last  surnring  or  con- 
tinning  tnotee  is  exercisable  by  the  representatiyes  of  a  sole  trustee  QBe 
SkaftOy  29  Ch.  D.  247).  The  representatiyes  of  a  deceased  trustee  are  of  By  reprs- 
oooise  not  hound  to  exercise  such  a  power,  and  may  reasonably  refuse  to  "J^jj*^^ 
■«nne  the  responsibility  of  so  doing,  and  will  not  be  chargeable  with  the  L-f^?***^ 
eoBtB  occasioned  by  their  refusal  (^Re  Knight,  26  Ch.  D.  82) ;  if  they  do 
oiake  the  appointment,  it  is  desirable  to  get  the  principal  beneficiaries  to 
join  in  the  deed  to  testify  their  approval. 

^"niBtB  and  powers  in  settlements  and  wills  are  frequently  expressly  con-  Represen- 
tinned  to  the  representatiyes  (real  or  personal  as  the  case  may  be)  of  the  tatiTcs  of 
last  sorriying  trustee  ;  but  this,  though  it  may  enable  the  representatiyes  to    .\  *"*"' 
^Mcate  the  trusts  partially  or  even  wholly,  does  not  of  course  constitute  ^—m^  _^ 
them  trustees  of  the  instrument  (except  in  a  limited  sense).     See  as  to  this,  ^o  what 
I«wm  on  Trusts ;  Dart  V.  &  P.,  ii,  682.    So  that  new  trustees  in  that  case  extent 
miist  he  appointed  in  the  place  of  the  deceased  trustees,  and  not  of  the  trustees. 
Rpreaentatiyes  of  the  last  surviyor  of  them. 

Where  the  tenant  for  life  or  other  beneficiary,  in  whom  the  power  of  Donee  of 
appointing  or  consenting  to  the  appointment  is  yested,  is  of  unsound  mind,  power  of 
»  new  tmstee  may  be  appointed  either  by  the  Court  (under  the  jurisdiction  *PPo»nt- 
in  Chancery  and  not  in  Lunacy  :  Re  Qarrod,  31  Ch.  D.  164),  or  (in  case  ™^n**^in 
the  Innatic  is  only  a  consenting  party)  under  the  power,  with  the  consent  ^f  unsound 
^  tiie  committee  acting  under  the  authority  of  an  order  in  Lunacy  {JU  mind. 
Oarrodj  uH  9up.\  or  (in  the  latter  case),  under  the  power  in  the  Cony. 
Act,  1881, 8.  31,  without  any  consent  being  necessary  (^Cecil  y.  Langdan,  28 
Ch.  D.  1 ;  see  aboye,  p.  111). 

Wheze  the  power  of  appointing  or  consenting  to  the  appointment  of  new  Power  of 
trastees  is  vested  in  the  tenant  for  life  or  other  beneficiary,  it  is  not  affected  appoint- 
by  the  alienation  (whether  partial  or  total)  of  his  interest,  and  is  exercis-  ^^^^  or 
able  without  the  consent  of  the  aUenee  :  Hardaler  y.  Moarhouse,  26  Ch.  D.  «>"«enting 
417.    The  pendency  of  an  action  for  administration  of  the  trusts  under  ^   alie^na- 
the  Court  does  not  displace  the  power,  but  after  a  decree  or  order  for  tion  of 
administration  has  been  made  it  can  only  be  exercised  subject  to  the  interest, 
approval  of  the  Court :  Be  Gadd,  23  Ch.  D.  134  ;  Thonuu  y.  WUlianUj  24  How 
Ch.  D.  558 ;  Se  NmrU,  27  Ch.  D.  333.  affected 

Under  the  ordinary  express  or  the  statutory  power  there  is  of  course  no  ^7  order 
invalidity  in  the  appointment  of  one  of  the  beneficiaries,  or  a  female,  or  a  ^^^  *dmi- 
pencQ  living  abroad,  although  such  an  appointment  would  not  in  general  '*"*'***°'^ 

be  made  by  the  Court    As  to  the  appointment  of  a  person  resident  abroad,  ^^oshould 

he  ap- 
KJS«""~'VOIi«  !•  I  pointed. 
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see  Re  Freeman^  37  Ch.  D.  148 ;  and  of  a  beneficiary  who  is  also  a  donee  of 
the  power,  see  Tempest  v.  Lord  Camoyt,  Weekly  Notes,  1888,  p.  17.  Ai  to 
the  appointment  by  the  Court  of  the  nominees  of  a  company,  who  guarantee 
the  due  performance  of  the  trusts,  see  Re  Brogden,  W.  N.  1888,  p.  238. 

Although  (the  power  usually  authorises  the  number  of  trustees  to  be 
increased  on  an  appointment,  and  this  is  expressly  provided  for  by  the 
statute,  the  number  cannot  (in  the  absence  of  express  authority,  which  is 
rarely  given,  and  is  not  given  by  the  statute)  be  increased  by  appointing  an 
additional  trustee  except  on  an  appointment  to  fill  a  vacancy  (^Re  Oregitn^i 
M  Ch.  D.  209),  60  that  this  could  only  be  effected  by  the  circuity  of  two 
deeds ;  but  the  Court  has  jurisdiction  to  make  such  an  appointment  (iZ0 
Brachenhury^  L.  R.  10  Eq.  45  ;  Re  Oregsan,  uhi  tup,"),    A  reduction  in  the 
number  may  also  usually  be  effected  either  on  the  occasion  of  an  appoint- 
ment to  fill  a  vacancy  (whether  under  the  statutory  or  ordinary  express 
power),  or  by  the  retirement  of  a  trustee  without  a  fresh  appointment 
(under  s.  32  of  the  Act  of  1881) ;  and  although  it  would  not  of  course 
usually  be  proper  to  reduce  the  number  below  two,  and  under  the  statutory 
power  this  could  not  usually  be  done  (see  above),  under  an  express  power 
worded  in  the  ordinary  form  such  a  reduction  would  not  invalidate  the 
appointment  (see  West  of  England  BanJi  v.  Murch,  23  Ch.  D.  138).    Although 
orders  to  the  contrary  have  been  made  in  some  cases,  it  is  now  the  settled 
practice  of  the  Court  not  to  remove  a  lunatic  bankrupt  or  abeoondmg 
trustee  by  appointing  the  other  trustees  to  be  trustees  to  his  exclusion  ;  the 
proper  course  being  to  keep  up  the  number  by  appointing  a  new  trustee  in 
his  place  ^Re  Astm,  23  Ch.  D.  217  ;  Re  Lamb,  28  Ch.  D.  77  ;  Re  Gardiner, 
33  Ch.  D.  690) ;  tecus,  where  the  whole  fund  is  immediately  distributable 
(^Re  MartyUy  26  Ch.  D.  745) ;  and  where  the  trusts  are  being  administered  by 
the  Court  and  the  funds  when  received  by  the  trustees  are  to  be  paid  into 
Court  QDavieg  v.  Hodgson,  32  Ch.  D.  226). 

By  the  Conv.  Act,  1882  (45  &  46  Vict.  c.  39),  s.  5  (which  also  applies  to 
trusts  previously  Created),  it  is  provided  that  on  an  appointment  of  new 
trustees  the  trusts  may  be  severed  by  the  appointment  of  separate  trustees 
for  any  part  of  the  trust  property  held  on  distinct  trusts.  This  applies 
although  in  a  certain  event  the  trusts  may  coalesce  QRe  HetJieringtim^  34  Ch. 
D.  211)  ;  but  it  has  been  held  that  new  trustees  cannot  be  appointed  under 
the  enactment  as  to  a  part  of  the  property,  unless  an  appointment  is  made 
at  the  same  time  of  new  trustees  of  the  other  part  (^Savile  v.  Couper,  36 
Ch.  D.  520,  contrary  to  the  opinion  expressed  in  Ee  Paine,  28  Ch.  D.  725). 
The  same  view  was  taken  in  the  Irish  case  of  Re  Ne^hitt,  L.  R.  Ir.  19  Ch. 
D.  509.  But  the  Coui-t  possesses  the  wider  jurisdiction  under  the  Trustee 
Act,  1850,  s.  32  {Re  Moss,  37  Ch.  D.  513). 

Where  by  the  Settled  Land  Act,  1882  (45  k  46  Vict.  c.  38),  s.  2  (8),  or  (in 
the  case  of  a  settlement  by  way  of  trust  for  sale),  by  s.  63  (1),  the  trustees 
are  also  made  trustees  for  the  purposes  of  the  Act,  newly  appointed  trustees 
.  will  necessarily,  by  virtue  of  the  appointment,  become  trustees  for  the  pur- 
poses of  the  Act  without  the  insertion  of  any  express  woids  to  that  effect 
in  the  appointment  (see  s.  31  (5)).  In  Re  Wilcock,  34  Ch.  D.  508,  it  was 
doubted  whether  the  power  of  appointing  new  trustees  in  the  Conv.  Ac^ 
1881,  s.  31,  applies  to  trustees  appointed  by  the  Court  under  the  Settled 
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Land  Act^  s.  38 ;  bat  hAYing  r^aid  to  b8.  31  (1, 5),  and  33  of  the  foimer  Act 
(see  aboTe),  and  to  the  definition  in  s.  2  of  the  word  ^  instminent  **  m 
iscloding  **  Act  of  Parliament/*  it  is  difficult  to  see  any  ground  for  this 
doabt. 

The  Cony.  Act,  1881,  contains  a  farther  important  danse  (s.  34)  enabling  daine 
the  appointor  upon  the  appointment  of  a  new  trostee  to  make  a  declaration  eiiAbling 
opoating  to  rest  the  trust  estate  in  the  continuing  and  new  tnistees  without  ^^^^  *"* 
ai^  ooDTeyance  or  assignment ;  and  providing  that  the  like  dedamtion  may  ^^^^  y^ 
be  made  by  the  retiring  and  continuing  trustees  and  the  person  empowered  d^eUn. 
to  appoint  new  trustees,  where  a  trustee  is  discharged  under  s.  32  without  Uon. 
appomtisg  a  new  trustee  in  his  place. 

Tlufl  enactment  implies  to  "  any  estate  or  interest  in  land  "  (as  that  word  Vesting 
is  defined  in  section  2),  or  '*  in  any  chattel,"  and  "  the  right  to  recover  and  dedaza- 
nodye  any  debt  or  other  thing  in  action  ; "  but  sub-s.  3  does  not  extend  tion,  bow 
to  the  legal  estate  in  copyholds,  or  to  legal  mortgages,  or  to  shares,  stock,  'ar  appli- 
ftCL,  tiBQa&rable  only  in  books  kept  by  a  company  or  other  body,  or  in        ^' 
maimer  prescribed  by  Act  of  Parliament. 

Altbo^h  it  would  have  been  better  if  the  property  as  to  which  a  vesting  What  may 
declaration  may  be  made  had  been  described  by  a  short  form  of  words  of  be  included 
tbe  most  sweeping  and  general  import,  comprising  real  and  personal  estate  thernn. 
of  erery  description,  and  not  depending  on  a  definition  (with  the  necessary 
OEo^tions),  the  expressions  used  in  the  Act  (which  are  partly  taken  from 
the  enactments  in  the  Trustee  Act,  1850,  as  to  vesting  orders  by  the  Court) 
are  sufficiently  comprehensive,  since  they  include  land  of  every  tenure 
(except  the  l^ial  estate  in  copyholds  and  in  mortgaged  land)  and  incorporeal 
liereditaments ;  chattels  personal,  such  as  furniture  and  heirlooms ;  legal 
debts  and  choses  in  action,  such  as  gross  and  annual  sums  secured  by  bond 
or  OGvenant  (including  a  debt  secured  by  mortgage,  although  the  security  on 
Uie  knd  cannot  be  vested  under  the  Act),  and  policies  of  assurance  ;  equit- 
able choses  in  action,  such  as  a  reversionary  interest  in  personalty,  a  share 
of  a  residuary  estate,  or  a  merely  equitable  interest  in  a  mortgage  (where 
theiecarity  is  legally  vested  in  third  parties,  as  in  the  case  of  a  contributory 
noitgage).  As  rega^rds  equitable  interests,  although  a  formal  conveyance  or 
asignment  is  usual,  especially  in  the  case  of  real  estate,  there  is  no  absolute 
ofioesBity  for  it,  as  the  right  passes  to  the  new  trustees  by  virtue  of  their 
sppointnientb  Shares,  stocks,  and  debentures,  &c,  of  companies  and  public 
bodies  must  be  transferred  in  the  usual  way.  Securities  "  to  bearer  "  must' 
of  eoorse  be  transferred  by  actual  delivery,  and  should  be  deposited  in  a 
bank  or  otherwise  so  as  to  be  under  the  joint  legal  control  of  all  the  trustees. 

Where  the  property  is  vested  by  a  declaration  containing  only  a  general  Cases 
description,  it  may  be  convenient  to  some  extent  to  follow  the  language  of  where  de- 
the  Act  in  the  description,  except  that  (a  caution  which  the  writer  has  found  daration 
to  be  by  no  means  superfluous)  the  draftsman  must  beware  of  using  the  ^*^^°* 
word  "land"  alone  as  descriptive  of  hereditaments,  since  that  word  would  general 
not  of  course  in  a  deed  have  the  comprehensive  import  which  is  given  to  it  descrip- 
m  the  Act  (s.  2).  tion. 

The  means  of  vesting  the  trust  estate  by  declaration  is  specially  valuable  Testing 
where  the  outgoing  trustee  is  under  incapacity  or  absent ;  but  it  would  have  declaration 

been  more  so  if,  instead  of  excepting  copyholds,  the  clause  had  enabled  the  ^^^^^  o^^ 

going  tms- 
I  2  *^ 
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tee  imcler    appointor  to  convey  them,  or  to  nominate  some  other  person  to  do  so,  bj 
incapacity    analogy  to  the  Trostee  Act,  1850 ;  and  if  the  exception  of  mortgages  had 
or  absent    ^^  Y)eea  omitted.    The  latter  exception  appears  to  have  been  inserted  with 
reference  to  the  practice  of  taking  and  transferring  mortgages  to  tmstees 
without  disclosing  the  trost ;  but  there  was  no  need  for  the  exception,  as  it 
is  in  the  option  of  the  appointor  to  use  the  Act  or  not ;  and  there  is  no 
apparent  reason  why  he  should  not  have  the  power  to  do  so  in  this  case ; 
especially  as  a  vesting  order  under  the  Trustee  Act  necessarily  discloses  the 
trust.    These  two  exceptions  necessitate  applications  to  the  Court  for  vest- 
ing orders  where  they  might  have  been  saved  ;  but  the  exception  of  stocks 
and  shares,  &c,  appears  to  be  inevitable,  as  an  order  of  the  Court  could 
scarcely,  with  safety,  be  dispensed  with  in  those  cases. 
Cases  An  order  vesting  the  trust  estate  or  appointing  a  person  to  convey  or 

where  new  transfer  it  may  be  made  in  case  of  lunacy  under  ss.  3  and  6  of  the  Trottee 
^nstee  has  ^^^^  1850,  where  a  new  trustee  has  been  previously  appointed  by  deed  (Ud 
^Mly'^       Fica*,  33  Ch.  D.  103 ;  Re  Jonct,  ib.,  414 ;  Re  Batho,  39  Ch.  D.  189,  where 
appointed    ^^^  ^^^  trustees  had  been  appointed  in  place  of  one  lunatic  and  another 
by  deed.      abroad)  ;  and  this  may  be  made  available  in  the  case  of  mortgages  or  copy- 
holds or  stocks  which  cannot  be  vested  by  declaration  under  the  Cony.  Act. 
But  under  ss.  34  and  35  of  the  Trustee  Act,  enabling  such  orders  to  be  made 
on  an  appointment  of  new  trustees  by  the  Court,  there  is  no  jurisdiction  to 
do  BO  where  the  trustee  has  already  been  validly  appointed  by  deed,  and  the 
Court  will  not  reappoint  the  trustee  in  order  to  lay  a  foundation  for  making 
a  vesting  order ;  Re  Vicat,  uhi  tup.;  Re  J)ewhirst,  33  Ch.  D.  416,  overroling 
Re  Dalgleith,  4  Ch.  D.  143  ;  and  see  Re  Rat  ho  ^  uhi  sup.    This  may  possibly 
in  some  cases  cause  difficulty. 
Other  cases     The  power  to  vest  the  trust  estate  by  declaration  is  also  valuable  where 
where  vest-  the  trustees  are  all  dead,  and  there  is  no  representative  of  the  last  surviving 
ing  de-        trustee,  or  his  concurrence  cannot  be  obtained.    As  to  the  form  of  order  of 
ciaration      Qq^jj^  vesting  the  legal  estate  in  land  where  there  is  no  representative  of  the 
surviving  trustee,  having  r^ard  to  s.  SO  of  the  Conv.  Act,  1881,  see  Rs 
Pulling  J  26  Ch.  D.  432  ;  Re  Williams,  36  Ch.  D.  231 ;  which  may  serve  as 
a  guide  for  framing  a  vesting  declaration  in  the  like  case. 
Case  of  The  vesting  of  the  trust  estate  by  declaration  may  also  occasionally  be 

trustee        usefully  adopted  where  a  married  woman  is  a  trustee,  to  save  the  expense  of 
^^^8  *        acknowledgment,  the  provision  in  the  V.  and  P.  Act,  1874,  37  &  38  Vict 
woman        ^'  ^^'  ^  ^'  enabling  a  married  woman  to  convey  trust  estate  as  if  she  were 
sole,  applying  only  where  she  is  a  bare  trustee  (as  to  which  see  Christie  v. 
Ovington,  1  Ch.  D.  279  ;  Morgan  v.  Swansea^  ^c.  Authority,  9  Ch.  D.  582  ; 
Re  Doewra, .29  Ch.  D.  693  ;  and  see  the  use  of  the  expression   "bare 
trustee"  in  the  Charitable  Trusts  Act,  1853, 16  &  17  Vict.  c.  137,  s.  50)  ;  and 
it  is  doubtful  whether  the  case  is  altered  by  the  Married  Women's  Property 
Act,  1882,  45  k  46  Vict.  c.  75,  as  it  is  not  clear  that  that  Act  applies  to  land 
vested  in  a  married  woman  as  a  trustee. 
Vesting  The  vesting  declaration  must  be  contained  in  the  same  deed  by  which 

declaration  the  new  trustee  is  appointed,  or  the  retiring  trustee  is  discharged  under 
must  be  g  32  .  but  in  the  latter  case  the  property  can  be  vested  by  conveyance,  as 
•^^^'th  e  ^^®  retiring  and  continuing  trustees  must  all  be  parties  to  the  deed.  The 
deed.  declaration  is  to  vest  the  property  in  *'  the  persons  who  by  virtue  of  the 
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deed  become  and  are  the  trastees  for  petformixig  the  tnut,**  as  joint 

tenantSi 

The  Testing  declaration  has  so  much  advantage  in  point  of  simpUdtj,  iU  to  me 

brenty,  and  adaptability  to  yariona  caaes  oyer  a  conveyance  of  the  troat  of  vanting 

estate  in  the  old  form,  that  it  has  come  into  considerable  use  in  practice  in  dodaration 
,  ,  in  nactuou 

prefeieDce  to  the  other  method.  ■ 

In  oonstniing  the  above  enactments  in  the  Gonv.  Acts,  1881  and 
1882,  it  must,  of  course,  be  borne  in  mind  that  by  13  k  14  Vict  c.  21,  in 
Acts  of  Pariiament  the  singalar  includes  the  plural,  and  vice  venA^  unless 
a  contiaiy  intention  appear. 

As  to  the  responsibility  of  a  trustee  who  retires  with  the  knowledge  that  Tnistee 
bis  letirement  is  likely  to  be  followed  by  a  breach  of  trust,  see  Lewin,  retiriiig 
8th  ed^  668,  and  cases  there  referred  to  ;  and  as  to  the  duty  of  an  incoming  T'^^    . 
tnstee  to  see  that  the  trust  estate  is  in  a  proper  state  of  investment,  see  ^^^.  ^^^ 
Lewin,  8th  ed.,  207  ;  and  as  to  his  freedom  from  responsibility  in  respect  v>ipp|atf^ 
of  incombiances  affecting  the  trust  estate  which  are  not  discloeod  to  him, 
see  HaOeios  v.  JAofd,  39  Ch.  D.  686. 

As  to  the  stamp  duty  on  appointments  of  new  trustees,  see  the  Stamp  Stamps. 
Act,  1870,  Sched.  tit.  Appointment ;  Ifadgett  v.  The  Qmimissianers,  <Jv.,  3 
Ex.  D.  46  ;.Dav.  Prec.  Vol.  IV.,  609. 

As  to  the  costs  of  the  appointment,  see  Hartey  v.  Olliver^  Weekly  Notes,  Costs  of 
1887,  pw  149  ;  31  SoL  J.  640.  appoint- 

See  farther  as  to  appointments  of  new  trustees,  Lewin  on  Trusts ;  Dav.  ^^^ 
Piec,  YoL  IV. ;  Elph.  Introd.  Gonv.  pp.  318,  440,  3rd  ed. 


CLAUSES. 


I.  In  EXEBCI8E  of  the  power  for  this  ppose  by  the  hinbfe  Appoint- 

redted  [mentd]  indre  of  the day  of ,  or,  "by  the  JJ^^* 

within  written  indre,"  oVy  "  by  the  ppal  indre/*  oVy  **  by  the  ^ii«»  *i»« 
hinbfe  recited  will  of  the  sd  X./*  given  to  the  sd,  donee  or  ^ntained 
donea  of  power,  and  of  every  or  any  other  power  enablg  him  j?  *^®  ^^' 
[them]  in  this  behalf  he  the  sd,  donee,  doth  [they  the  sd,  wiu,  with 
donees,  do]  hby  (6)  appt  the  sd,  new  tree  or  trees,  to  be  a  ^*"**^o"»- 
tree  [trees]  in  the  place  of  the  sd,  deced  or  outgoing  tree  or 

trees,  for  the  pposes  of  the  sd  indre  of  the day  of , 

or,  "the  within  written  indre,"  or,  "  the  sd  will  [and  codls] 


(h)  If  the  consent  of  any  person  is  required  to  the  appointment,  add  here 

"  with  the  consent  (hby  testified)  of  the  sd,  consenting  pty  or 
pties.'* 
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of  the  sd  X./'  or  such  of  the  same  pposes  as  may  be  subsistg 
and  capable  of  takg  effect. 
Appoint-        n.  In  exercise  of  the  power  for  this  ppose  by  the  Con- 
traSieS'      veyancg  and  Law  of  Ppty  Act,  1881,  or,  "  by  statute,"  or^ 
under        if  tJi^  statutory  power  is  exply  incorporated  loiih  or  wUht 
power  (c).   varum  in  the  instrumt  creatg  the  trusty  "  by  the  jomt  operon 
of  the,  settlemt  or  toill,  and  the  Conveyancg,  i&c.,  Act,  1881, 
or,  ''the  statute  in  that  behalf"  given  to  the  sd,  donee  or 
donees  ofpower,  and  of  every,  &c.,  as  in  last  form. 
Appoint-        in.  In  exercise,  &c.,  as  above,  form  I.  or  IL,  he  the  sd, 
more  than  donee,  doth  [they  the  sd,  donees,  do]  hby  appt  the  sd,  new 
t?*iftM.°'    tree  or  trees,  to  be  a  tree  [trees]  in  the  place  of  the  sd, 
deced  or  outgoing  tree  or  trees,  for  all  the  pposes  for  wch  the 
sd,  deced  or  outgoing  tree  or  trees,  was  [were]  appted  a  tree 
[trees]  by  the  sd,  aetUemt  or  will,  or  as  the  case  may  be,  or 
such,  &c.,  as  inform  L 
Declaration     ly.  The  sd  A.  and  B.,  apptors,  hby  declare  that  aU  and 
trusses-     singr  the  hereds,  reversionary  intts,  policies,  things  in  action, 
t*to  (^)-     chattels,  effects,  and  ppty  specified  in  the  schdle,  and  the 
right  to  rece  and  recover  all  such  things  in  action,  or  as  the 
case  may  be,  and  all  other  (if  any)  lands,  hereds,  chattels, 
and  ppty,  whether  real  or  psonal  (mcluding  things  in  action, 
and  the  right  to  rece  and  recover  the  same),  wch  are  now 
subjt  to  the  trusts  of  the  sd  indre  of  settlemt  of,  &c.,  or, 
''  the  sd  will  and  codls  of  the  sd  X.'*  (not  being  a  legal  este 
or  intt  in  copyhold  or  customary  lands  or  hereds,  and  not 
being  lands  or  hereds  vested  in  the  sd,  outgoing  and  continur 
ing  trees,  or  any  of  them,  by  way  of  mtge  for  securing  moy 
subjt  to  the  sd  trusts),  shall  vest  in  the  sd,  continuing  and 
new  trees,  their  hrs,  exs,  ads,  and  assigns  resply  (accdg  to 
the  nature  of  the  ppty),  as  jt  tenants  for  all  such  este  and 
intt  as  the  sd,  outgoing  and  continuing  trees,  or  any  of  them 


(<?)  See  above,  p.  111. 

(<f)  Sec  p.  116 ;  and  for  a  form  where  a  trustee  retires  without  a  new 
trustee  being  appointed  under  the  Cony.  Act,  1881,  s.  32,  see  in/ra^ 
p.  U4. 
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had  thnn  resply  immedly  before  the  exon  of  these  psnts, 
and  upon  the  trusts  and  subjt  to  the  powers  and  provons 
applicable  thto  resply  by  virtue  of  the  sd  indre  of  settlemt^ 
or,  "  i?ill  and  codls,"  or  orwise. 

y.  Akd  it  is  hby  agrd  and  decld  that  the  sd,  new  and  con--  Deekntioa 
Hnuing  (if  any)  trees,  their  [hrs]  (6),  exs,  ads,  and  assigns,     *"^  ^*'* 
shall  hold  the  sd,  stocks,  shares,  dtc.  [when  the  same  shall 
have  been  transferred  into  their  names],  or,  ''all  and  singr 

the  sd and  premes  [when  the  assurce  and  transfer  thof 

shall  have  been  made  to  them  as  afsd]"  upon  the  trusts  and 
subjt  to  the  powers  and  provons  applicable  thto  [or  upon, 
and  subjt  to  wch  the  same  ought  to  be  held]  by  virtue  of  the 

sd  indre  of  the  day  of  ,  or,  *' will  [and  codls]  of 

the  sd  X."  or  orwise. 


(a)  This  claoBe  thoagh  nsaal  is  of  coune  not  necessary,  as  the  trustees  j^g  to  deda- 
miist  neceaearily  hold  the  property  upon  the  trusts  whether  they  so  declare  zation  of 
or  not    The  declaration  if  amounting  to  a  covenant  (sec  Isaa4^«on  y.  liar-  tmst. 
wood,  3  Ch.  225),  and  the  deed  is  executed  by  the  trustees  (^Richardson, 
T.  Jenkhu,  I  Dr.  ^^7),  would  create  a  specialty  debt  in  an  action  for  breach 
of  trust,  so  as  to  improve  the  remedy  against  them,  having  regard  to  the 
Trustee  Act,  1SS8,  s.  8 ;    but  this  is  of  small  moment. 

(&)  By  the  effect  of  the  Ck)nv.  Act,  1881,  s.  30,  as  modified  by  the  Copy-  Wofd 
hM  Act,  18S7,  a  45,  the  word  **  hrs  "  is  not  required  except  in  the  case  of  "heirs," 
copyholds  to  whicb  the  trustees  have  been  admitted.  rea^Jiretl 
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Becitals. 
Marriago 


Death  of 
husband. 

Present 
state  of 
trust- 
fundp. 


Death  of 
trustee. 

Desire  to 
retire. 

Desire  to 
appoint. 

Funds  to 
be  trans- 
ferred. 


PKECEDENTS. 
I. 

APPOINTMENT,  by  the  surviving  Tenant  for  Life 
of  a  Settlement  of  Money  in  the  Junds,  of  New 
Trustees  in  the  place  of  deceased  or  retiring 
trustees,  the  Changes  of  Investment  and  other 
dealings  vdth  the  trust-funds  not  being  fvUy  recited 
{endorsed -on  the  Settlement)  (a). 

THIS  INDRE,  made,  &c.,  Between  A.,  of,  &c.,  widow, 
formerly  B,  within  named,  1 ;  C,  retiring  tree,  2 ;  D.,  con- 
tinuing tree,  8 ;  E.  and  F*,  new  trees,  4.  Whas  a  marre 
between  the  within-named  K.  and  B.,  now  A.,  was  duly 
solemnised  shortly  after  the   exon  of   the  within-written 

indre :  And  whas  the  sd  K.  died  on  the day  of : 

And  whas  divers  changes  in  the  investmt  of  and  other 
dealgs  with  the  trust-funds  comprd  in  or  subjt  to  the  trusts 
of  the  within-written  indre  have  from  time  to  time  taken 
place,  and  portions  thof  have  been  applied  or  disposed  of  for 
the  advancemt  of  chn  of  the  sd  marre,  and  orwise,  psuant  to 
the  trusts  and  powers  of  the  sd  indre,  and  the  trust-funds  now 
remaining  subjt  to  the  subsistg  trusts  thof  consist  of  the  sum  of 

£ 2i  per  cent.  Consolidated  Stock,  and  jE Debenture 

Stock  of  the Railway  Co. :  And  whas  the  within  named 

L.,  deced  tree,  died  on  the day  of :  And  whas  the 

sd  C.  is  desirous  of  being  dischged  from  the  trusts  of  the 
within-written  indre  :  And  whas  the  said  A.  is  desirous  of 
apptg  the  sd  E.  and  F.  to  be  trees  of  the  same  indre  in  the 
place  of  the  sd  L.  and  C:  And  whas  the  sd  respive  sums  of 
stock  are  intd  to  be  forthwith  transfeiTed  by  the  sd  C.  and 


(a)  For  yariations  where  the  deed  is  supplemental  to  the  settlement 
instead  of  being  endorsed,  see  above,  p.  83,  note ;  and  below,  i^sscEDEKT 
VII. ;  as  to  various  points  of  law  and  practice,  see  note  above,  p.  111. 


I 
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D.  into  the  jt  names  of  the  sd  D.,  E.,  and  F.  (b).     NOW  Appomt- 
TfflS  INDRE  WITNETH  that  in  exercise,  &c.,  apptmt 
by  A.  ofE.  and  F*  as  new  trees  in  place  ofL.  and  C.,  p.  117. 
Btdon  of  trusty  p.  119.    In  witness,  &c.  (c). 


APPOINTMENT  by  Sueviving  Trustee,  vnih  the 
consent  of  the  Husband  and  Wife,  of  a  New 
Trustee  in  the  place  of  a  Deceased  Trustee 
of  a  settlement  of  Personalty,  consisting  of  a 
Betersionary  interest  in  Stock,  receivable  on  the 
death  of  the  toife's  father,  an  Annuity  covenanted  to 
be  paid  by  the  latter  during  his  life,  and  a  sum 
secured  by  the  Bond  or  Covenant,  and  a  Policy 
on  the  Ufe  of  the  Husband.  There  having  been  a 
prior  endorsed  appointment  of  a  New  Trustee. 
Assignment  of  the  trust  property  by  the  Surviving 
Trustee  to  Hihself  and  the  New  Trustee  (d). 
Variations  making  provision  for  the  payment  of  the 
Professional  Charges  of  the  new  trustee,  who  is  a 
Solicitor.    (Endorsed  on  the  settUinent) 

Pasties,  the  above-named  K.,  the  tree  appted  by  the  prior 
endorsed  deed,  1 ;   the  within  named  A.,  and  B.  his  wife  Recitals 


(()  The  transfer  of  the  fands  ought  not  in  strict  propriety  to  be  made 
tOl  9ita  the  appointment,  bat  is  sometimes  made  before. 

(e)  Where  special  foimalities  of  execution  are  prescribed  by  the  power,  Special 
the  deed  may  be  executed  according  to  such  formalities,  or  in  the  presence  formalitieB. 
of  two  witnesses  in  the  ordinary  mode,  see  22  &  23  Vic  c.  35,  s.  12. 

(d)  By  22  &  23  Vic  c  35,  s.  21,  leaseholds  and  personalty  (other  than  As  to  form 
legal  chases  in  action)  were  made  assignable  by  a  person  to  Mmself  jointly  of  conyey- 
with  another  or  others,  so  as  to  dispense  with  the  necessity  (which  arose  ^^  ^^ 
from  the  rule  that  a  peraon  could  not  conyey  to  himself)  for  employing  two  ^**  *S* 
deeds  (an  assignment  to  a  proYisional  trustee  and  a  re-assignment  by  him),  ^^  |^  qoq- 
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DeftiJi  of 
trustee. 

Wife*8 
father 

liTUlg. 

Desire  to 
afypoint. 

Appoint- 
ment. 

Anign* 
ment» 


Of  reTcr- 

Bionaiy 

interest 


formerly  C.  Tnthin  named,  2 ;    L.,  new  tree,  8.     Whas  the 

Tnthin  named  H.,  deced  tree,  died  on  the day  of 

And  whas  the  within  named  X.,  wife's  father,  is  still  livg 
And  whas  the  sd  K.,  with  the  consent  of  the  sd  A.  and  B. 
is  desirous  of  apptg  the  sd  L.  to  be  a  tree  of  the  within 
written  indre  in  the  place  of  the  sd  H. :  NOW  THIS 
INDRE  WITNETH  that  in  exercise,  &c.,  apptmt  by  K., 
tvith  consent  of  A.  and  B,,  of  L.  as  tree  in  the  place  of  E., 
p.  117  :  AND  THIS  INDRE  ALSO  WITNETH  that  in 
psuance  of  the  sd  apptmt,  the  sd  E.,  as  trustee  (a),  with  the 
consent  (hby  testified)  of  the  sd  A.  and  B.,  doth  hby 
assign  unto  the  sd  E.  and  L  :  All  that  the  pt,  share,  or 
intt  in  reversion  expectant  on  the  dece  of  the  sd  X.,  in  the 
within  written  indre  comprd  and  expd  to  be  assigned,  of  and 

in  the  within  and  above-mentd  sum  of  £ ,  &c,.  Stock, 

or  the  trust-funds  wch  may  be  substituted  for  the  same  and 


tinning 
trnsfcee. 


Aa  to 
implied 
coTenant 
against 
incum- 
brances. 


in  order  to  Test  property  of  that  description  on  the  appointment  of  a  ne«r 
trustee,  where  there  was  a  continuing  trustee.  A  similar  enactment  is 
contained  in  the  Conr.  Act,  1881,  s.  50,  as  to  freeholds  and  things  in  action. 
The  difficulty  was  previously  got  oyer  in  the  case  of  freeholds  by  the  aid  of 
the  Statute  of  Uses,  but  the  late  Act  renders  it  unnecessary  in  future  to  hare 
recourse  to  that  machinery ;  and  this  assimilation  of  the  form  of  conyeying 
realty  to  that  of  personalty  often  enables  the  two  to  be  conyeniently  com- 
bined in  one  clause.  The  altemative  mode  of  vesting  the  trust  estate  by 
the  declaration  of  the  appointor  might  be  used  in  this  case ;  see  above, 
p.  115,  and  form  IV.,  p.  119. 

(a)  The  covenant  against  incumbrances  by  the  conveying  parties,  which 
it  was  usual  to  insert  in  the  conveyance  of  the  trust  estate,  is  now  implied 
by  making  them  convey  as  trustees  (sec  the  Conv.  Act,  1881,  s.  7,  sub-a.  1, 
F.,  and  Conyeyakces  on  Sale),  whether  in  a  conveyance  of  freeholds, 
leaseholds,  or  personalty,  or  (having  regard  to  the  definition  of  "con- 
veyance," and  "  convey  "  in  s.  2),  a  covenant  to  surrender  copyholds.  In 
the  common  case  of  there  being  a  continuing  trustee,  there  is  a  formal 
objection  to  using  the  Act,  as  the  statutory  covenant  is  with  all  the 
grantees  jointly  (see  the  first  paragraph  of  s.  7),  so  that  the  continning 
trustee  would  be  both  a  covenantor  and  covenantee ;  but  this  is  disr^gaitled 
in  practice,  the  covenant  being  at  the  best  of  little  or  no  value.  In  this 
edition  the  words  implying  statutory  covenants  for  title,  &c.,  under  the  Conv. 

Act,  1881,  s.  7,  namely,  "  as  beneficial  owner,"   "  as   tmstee/' 

&c,  are  printed  in  distinctive  type  as  in  the  text,  as  a  reminder  to  the 
draftsman  that  they  have  a  special  import. 
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the  income  thof :  And  also  all  that  the  yrly  sum  of  £ 


by  the  within  written  indre  covted  to  be  pd  by  the  sd  X. : 

Aio)  ALSO  all  that  the  within  and  aboye-mentd  sum  of  £ .  Sum  •©- 

enrra  by 

seed  by  the  bond  of  the  sd  A.,  and  the  intt  due  and  to  bond, 
accme  due  in  respt  thof:  And  also  all  that  the  within  and  Poiicj  ^ 
aboTe-mentd  policy  of  assurce  on  the  life  of  the  sd  A.^  and 

the  sum  of  £ ,  and  other  sums  assured  by  or  to  become 

payable  in  respt  thof:  And  all  other  (if  any)  the  trust-funds  Other 
and  ppty  whatsr  comprd  in  or  subjt  to  the  trusts  of  the  if^MSau 
within  written  indre^  or  which  are  now  vested  in  the  sd  K. 
upon  the  trusts  thof:  And  the  benefit  of  all  powers  and 
remedies  for  receivg,  recoverg,  and  givg  effectual  rects  for  the 
sd  respiye  premes,  and  every  of  them  and  every  pt  thof  ijb) : 
To  HOTJ>  the  same  unto  the  sd  E.  and  L.,  their  exs,  ads^  Habendum 
and  assigns,  upon  the  trusts  and  subjt  to  the  powers  and  aetuemeiii. 
provons  upon  and  subjt  to  wch  the  same  resply  ought  to  be 
held  by  virtue  of  the  within  written  indre.     [And  the  sd  A.  ^®^  ^" 
doth  hby  covt  with  the  sd  L.  that  he,  the  sd  L.,  shall  be  tnutee  w 
entled  to  make  and  rece,  and  that  the  sd  A.,  his  hrs,  exs,  <**^^ 
or  ads,  will  pay  or  procure  to  be  pd  to  the  sd  L.,  all  such 
chges  and  emolumts  for  business  done  by  him  in  relon  to  the 
exon  of  the  trusts  of  the  within  written  indre,  as  he  wd  have 


(6)  A  power  of  attorney  to  use  the  name  of  the  assignor  of  a  chose  in  Ab  to 
action  maj  now  be  omitted,  if  express  notice  of  the  assignment  is  given  to  omitting 
the  debtor  (which  of  course  may  be  done  at  any  time  shonld  it  be  necessary  *^*  power 
to  sae) ;  see  the  Judicature  Act,  1873,  s.  25,  sub-s.  6.    As  to  policies  of  ^  ^y^^' 
aantrance,  see  also  the  Policies  of  Assurance  Act,  1867,  30  &  31  Vic,  c.  144.  M^gnment 
In  the  case  of  this  precedent  the  power  of  attorney  would,  even  prior  to  of  a  chose 
those  acts,  have  been  inappropriate,  as  the  assignor,  not  being  an  original  in  action, 
trustee,  was  himself  only  an  assignee  of  the  bond  debt  and  policy,  and  a 
power  to  use  his  name  would  be  useless ;  but  his  assignment  would  pass  the 
benefit  of  any  power  of  attorney  (if  in  proper  form)  contained  in  the  assign- 
ment to  him. 

Ab  to  the  necessity  for  stamping  the  assignment  in  order  to  give  a  right  As  to 
to  sue,  and  give  a  dischaige  for  the  policy  money,  see  the  Customs  and  stamping 
Inlaztd  Revenue  Act,  1888,  s.  19  (a  new  departure  in  stamp  law).  assigmnent. 

The  ^  all  the  estate  "  clause,  which  if  inserted,  would  come  in  here,  is  As  to 
omitted,  having  regard  to  the  Ck)nv.  Act,  1881,  s.  63  ;  see  Convbtaxcbs  on  omitting 

estate 
clause. 
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been  entled  to  make  and  rece  in  respt  thof^  if  he  had  not 
been  a  tree  (a)].    In  witness,  &c.  (6). 


Bettlement. 


m. 

APPOINTMENT  {by  independent  deed)  of  New  Trus- 
tees of  a  Settlement  in  lieu  of  retiring  and  de- 
ceased trustees  (c),  where  the  Husband  and  Wife  are 
deadf  and  the  trust  Funds  have  been  pardy  Distri- 
buted, and  the  remaining  part  consists  of  Monet 
invested  on  Mortgage  which  is  transferred  by  a 
Separate  Deed  {d),  the  various  Dealings  tvith 
the  funds,  and  two  prior  Deeds  endorsed  on  the 
settlement,  being  shortly  recited. 

Parties,  L.,  co7itinuing  tree,  1;  K,  retiring  tree,  2; 
Reoitalfl.  N.  and  Q.,  new  trees,  8.  Whas  by  an  indre,  dated,  &c., 
Marriage  and  expd  to  be  made  between  A.,  husband,  of  the  first  pt, 
C,  wife,  then  and  thrin  described  as  B.,  spinster,  of  the 
second  pt,  and  E.,  G.,  and  K.,  of  the  third  pt  (being  the 
settlemt  made  on  the  marre  then  intd,  and  shortly  after- 
wards solemnised  of  the  sd  A.  and  C.)>  a  sum  of  & , 

&c.,   Annies  thrin    stated  to   have  been   transferred  into 


(a)  As  to  the  right  of  a  solicitor- trastee  to  charge,  sea  vnfra^  Settle- 
MSNTB.  Of  course  this  is  a  mere  personal  covenant  of  the  tenant  tor  life 
and  does  not  affect  the  remaindermen. 

(ft)  Notice  of  the  deed  must  be  given  to  the  trustees  of  the  reveisionaiy 
interest,  to  the  insurance  office,  and  to  the  covenantor  for  payment  of  the 
annuity  ;  and  having  regard  to  the  provisions  of  the  Judicature  Act,  1873, 
8.  26,  Bub-s.  6,  referred  to  above,  p.  123,  note,  it  may  be  as  well  to  give 
formal  notice  to  the  bond  debtor  also,  although  he  is  a  party  to  the  deed. 

(<?)  See  Re  Norris,  27  Ch.  D.  333,  above  p.  112. 

(S)  For  form  of  transfer  of  mortgage  to  the  new  trustees,  framed  so  as  to 
keep  notice  of  the  trust  off  the  title  to  the  mortgaged  (^ate,  see  Mobt- 
GAGEB.  The  mortgage  cannot  be  transferred  by  the  declaration  of  the 
appointor  ;  see  above,  pp.  115-116. 
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the  names  of  the  sd  E.,  Q.,  and  E.,  was  settled  apon 
the  trusts  thiin  mentd,  being  trusts  for  the  sd  A.,  and 
C.  snccessively  for  life,  with  remr  to  the  chn  of  the  sd 
marre  as  the  sd  A.  and  C*,  or  the  sorvor  of  them  shd 
appt,  and  in  default  of  snch  apptmt  for  all  such  of  the  sd 
chn  as  being  sons  shd  attain  the  age  of  21  yrs,  or  being 
daurs  shd  attain  that  age  or  marry,  in  equal  shares  as 
thrin  mentd :  And  the  indre  now  in  recital  contd  the  usual 
hotchpot  clause  and  power  for  the  advancemt  of  the  chn  of 
the  marre  after  the  dece  of  the  sd  A.  and  C,  or  during 
the  lifetime  of  them  or  the  survor  of  them  with  their,  his, 
or  her  consent  in  writg :  And  it  was  thby  decld,  &c.,  power  to 
oftpt  new  trees  on  deaih  or  resignation  vested  in  ike  husbd 
and  vnfe,  or  the  survor,  and  afterwards  in  the  survivg  or  coti- 
tinuing  {includg  retiring)  trees,  to  be  set  oxU  fully,  as  far  as 

material :    And  whas  on  the  —  day  of the  sum  of  P»rt  of 

£ ,  pt  of  the  sd  sum  of  £ Annies  was  (with  the  ^^  ^ 

consent  of  the  sd  A  and  C,  testified  by  a  deed  poll  under  «dvanoe- 
their  respive  hands  and  seals  dated,  &c.,  and  endorsed  on  a  son. 
the  sd  indre  of  settlemt)  sold  by  the  sd  trees  (leavg  the 

sum  of  £ like  Annies  remaining  invested  in  their  names) , 

and  the  proceeds  thof  were  applied  by  them  for  the  advancemt 

of  D.,  one  of  the  chn  of  the  sd  marre :  And  whas  the  sd  Death  of 

C.  died  on  the day  of ,  witht  havg  concurred  with  ^^^ 

the  said  A.  in  exercisg  the  joint  power  of  apptmt  by  the 

sd  settlemt  given  to  them  as  afsd :  And  whas  there  were  Fkmiij. 

issue  of  the  sd  marre  three  chn  and  no  more,  viz.,  the  sd  D., 

who  attained  the  age  of  21  yrs  on  the day  of , 

S.,  now  the  wife  of  P.,  with  whom  she  intermarried  on 

the  day ,  and  T.,  who  is  still  an  infant :  And  Death  of 

WHAS  the  sd  E.  died  on  the day  of ,  and  by  an  ^^'^ 

indre  (endorsed  on  the  sd  settlemt)  dated,  &c.,  and  expd  pointment 
to  be  made,  &c.,  the  sd  L.  was  appted  by  the  sd  A.  to  be  J^*tee. 
a  tree  of  the  sd  settlemt  in  the  place  of  the  sd  E.,  and  the 

sum  of  £ ,  &c.,  Annies,  being  the   residue  of  the  sd 

sum  of  £ like  Annies  after  the  sale  of  £ pt  thof 

for  paymt  of  expses,  was  thrupon  transferred  into  the  names 
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of  the  sd  L.,  G.,  and  K. :  And  whas  by  a  deed  poll  under 
the  hand  and  seal  of  the  sd  A.^  dated,  &c.  (and  also  endorsed 
on  the  sd  settlemt)  the  sd  A.  in  exercise  of  the  power  in 
that  behalf  in  the  sd  settlemt  contd,  appted  the  som  of 

£ ,  pt  of  the  sd  sum  of  £ Annies  to  the  sd  S.,  and 

the  sd  A.  thby  also  reled  to  her  his  life  intt  in  such  appted 
sum :  And  the  balce  of  such  sum^  after  payg  or  providg  for 
the  paymt  of  the  succession  duty  payable  in  respt  thof,  was 
accdly,  with  Qxe  consent  of  the  sd  S.,  transferred  by  the  sd 

trees  to  her  husband,  the  sd  P.,  leavg  the  sum  of  £ like 

Annies  remaining  invested  in  their  names  upon  the  trusts 
afsd :  And  whas  the  sd  L.,  G-.,  and  K.,  with  the  consent  of 

the  sd  A.,  sold  out  the  sd  last  mentd  sum  on  the day 

of ,  and  invested  the  proceeds  thof  in  the  pchase  in 


their  names  of  the  sum  of  £— 
the  sd  A.  died  on  the day  of 


Bank  Stock :  And  whas 
,  witht  havg  exer- 


Deathof 

another 

tmstee. 

Investment 
of  in&nt*B 
share  on  a 
mortgage. 


cised  (save  as  afsd)  the  power  of  apptmt  given  by  the  sd 
settlemt  to  the  survor  of  them,  the  sd  A.  and  C. :  And  whas 

upon  the  dece  of  the  sd  A.  the  sum  of  £ ,  pt  of  the  sd 

sum  of  £ Bank  Stock,  was  sold  out  by  the  sd  L.,  (}., 

and  K.,  and  produced  the  sum  of  £ ,  and  the  sum  of 

£ pt  thof,  makg  with  the  sum  so  advanced  for  the  benefit 

of  the  sd  D.,  as  afsd,  which  was  brought  by  him  iato  hotch- 
pot, the  amt  of  his  share  in  the  sd  trust  premes,  was  pd  to 
him  after  deductg  costs  and  the  succession  duty  payable  in 

respt  thof,  and  the  sum  of  £ ,  farther  >pt  of  the  sd  sum 

of  £ ,  makg  with  the  sum  so  appted  to  the  sd  S.,  and  pd 

to  the  sd  P.  her  husband  as  afsd,  wch  was  brought  by  them 
into  hotchpot,  the  amt  of  the  share  of  the  sd  S.  in  the  sd 
trust  premes,  was,  with  her  consent,  pd  to  the  sd  P.  after 
deductg  costs  and  succession  duty,  and  the  remr  of  the  sd 

sum  of  £ ,  produced  by  the  sd  sale,  was  applied  in  paymt 

of  the  succession  duty  payable  in  respt  of  the  expectant 
share  of  the  sd  T.  in  the  sd  trust  premes :  And  whas  the  sd 

G.  died  on  the day  of :  And  whas  the  sum  of 

£ ,  the  residue  of  the  sd  sum  of  £ Bank  Stock  after 

such  sale  as  afsd,  was,  on  the day  of ,  sold  by  the 
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sd  L.  and  K.,  and  the  proceeds  thof,  amtg  to  £ ^  were 

invested  by  them  upon  a  mtge  of  certn  freehd  ppty,  situate 

at,  &c. :  And  whas  the  sd  K.  is  desirous  of  being  dischged  ^^^  ^ 

from  the  trusts  of  the  sd  indre  of  settlemt,  and  the  sd  L.  and 

E.  are  desirous  of  apptg  the  sdlN)  and  Q.  to  be  trees  thof 

in  the  place  of  the  sd(Grr)Emd  K. :  And  whas  the  sd  sum  of  Koftgage 

£ ,  and  the  sees  for  the  same  are  intd  to  be  transferred  ^n^*^** 

by  the  sd  L.  and  K.  to  the  sd  L.,  N.,  and  Q.^  by  an  indre  Mpuate 
bearing  even  date  with,  and  to  be  exted  immedly  after  these 
psnts,  and  expd  to  be  made  between,  &;c. :  NOW  THIS  Appoint- 
INDRE  WITNETH,  &c.,  appimt  ofN.  and  Q.  to  he  trees  in  new\^ 


the  place  of  G.  and  K.,  p.  117.     Declon  of  trtist,  p,  119,  of, 

"  The  sd  mtge  debt  of  £ and  intt,  and  the  sees  for  the  ^^^ 

same."    In  witness,  &c. 


IV. 

APPOINTMENT  (endorsed:)  by  deed  poll  or  writing  not 
under  seal  (a)  under  a  power  to  appoint  by  deed  or 
writing y  or  the  statutory  power,  of  a  New  Trustee 
of  a  Settlement  in  place  of  a  Deceased  Trustee, 
wliere  aU  the  trust  Property  is  transferred  by  a 
Separate  Instrument  or  Instrubients.  A  Short 
form, 

TO  ALL  TO  WHOM  THESE  PSNTS  SHALL  COME, 
C,  of,  &c.,  widow,  formerly  D.  within  named,  the  tenant  for 
life,  sends  greetg.     Recite  marre,  death  of  husbd,  death  of^^j^i^^^^ 
tree,  desire  to  appt:  And  whas  the  trust  este  subjt  to  ot^^^^^^^^ 
held  upon  the  trusts  of  the  within  written  indre  now  consists  state  of 
of  the  stocks,  funds,  sees,  hereds  and  ppty,  the  short  parlars  ^^^^. 


(a)  Although  the  power,  whether  in  the  instrument  or  the  statute,  may 
be  exercisable  by  writing  not  under  seal,  it  is  better  that  it  should  be  by 
deed,  the  stamp  being  the  same. 
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of  wch  are  contd  in  the  schdle  hto,  and  wch  are  intd  to  be 
forthwith,  or  as  soon  as  may  be,  transferred  or  assured  so 
as  to  be  vested  in  the  sd,  continuing  and  new  trees,  jointly. 
NOW  THESE  PSNTS  WITNESS,  &c.,  apptmt  of  new 
tree  in  place  of  deced  tree,  p.  117.  Declon  of  trust,  p.  119* 
In  wriNEss,  &o. 

[^SchedideJ] 


APPOINTMENT  (endorsed)  of  a  New  Trustee  of  a 
Deed  (of  even  date  with  a  Marriage  Settlement)  by 
which  Freeholds  and  Copyholds  were  conveyed 
and  covenanted  to  be  surrendered  to  trustees  in  trust 
for  Sale,  udth  a  Declaration  of  Trust  of  the 
Purchase-Money  by  reference  to  the  settlement  (a). 
Conveyance  of  the  trust  Property.  Variation, 
where  Part  has  been  sold. 

Parties,  the  within  named  F.,  surviving  tree,  1 ;  the  within 
BecitalB.     named  A.,  the  husbd,  2 ;  E.,  new  tree,  8.    Recital  of  the 
Surrender   ^'^^''^ '  And  whas  the  within  mentd  copyhd  or  customary 
and  admit-  hereds  and  premes  were  on  the day  of ,  duly  sur- 
rendered to  the  use  of  the  within  named  F.  and  G.  and 
their  hrs,  psuant  to  the  covt  in  that  behalf  in  the  within 
written  indre  contd,  and  the  sd  F.  and  G.  were  on  the  same 
Sale.          day  duly  admitted  thto :  [And  whas  the  within  mentd  messe 

and  hereds,  situate  at ,  being  pt  of  the  freehd  premes 

in  the  within  written  indre  comprd,  with  the  appurts,  were 


(a)  See  the  Precedents  of  two  deeds  for  effecting  a  settlement  of  real  or 
leasehold  estate  in  this  manner,  infra,  Settlehekts.  An  appointment  of 
a  new  trustee  of  the  settlement  will  be  executed  concnrrently.  See  next 
Precedent. 
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on  the day  of sold  by  the  sd  F.  and  G.,  with  the 

consent  of  the  sd  A.  and  C,  the  wife,  and  conveyed  to  the 
pchaser  thof,  in  exon  of  the  trusts  of  the  sd  indrel :  And  Pw«w>t 

,  ,  itete  of 

WHAS  [the  residue  of]  the  freehd  and  copyhd  hereds  in  the  property, 
within  written  indre  comprd  are  still  unsold.     Recite  deaths 
ofC.  and  G.,  and  desire  to  appt  K.  in  the  place  of  the  latter. 
NOW  THIS  INDRE  WITNETH,  apptmt  by  F.,   with  Appoint- 
consent  of  A.,  of  K.  to  be  tree  in  the  place  of  G.,  p.  117.  new  tm- 
AND  THIS  INDRE  AI.SO  WITNETH  that  in  psuance  ^' 
of  the  sd  apptmt  the  sd  F.  as  trustee  doth  hby  grant  unto  the  ^^*^]. 
sd  F.  and  K.  (c),  all  and  singr  the  freehd  messes,  lands,  panei«. 
tenemts,  hereds,  and  premes,  situate  in  the  respive  parishes 

of and  in   the   county  of  ,  in  the  within 

written  indre  comprd  or  expd  to  be  thby  granted  [except 
such  pts  thof  as  have  been  sold  as  hinbfe  recited],  and  all 
other,  if  any,  the  hereds  of  freehd  tenure  wch  are  now  by 
any  means  Tested  in  the  sd  F.,  upon  the  trusts  of  the  within 
written  indre  (d) :  To  hold  the  same  unto  and  to  the  use  Haben- 
of  the  sd  F.  and  K.,  their  hrs  and  assigns  («),  subjt  to  the  .         . 
leases  and  tenancies  affectg  the  sd  respive  premes,  nevs  tmsteee. 
upon  and  for  the  trusts  and  pposes  upon  and  for  wch  the 
same  premes  ought  to  be  held  under  or  by  virtue  of  the 
within  written  indre.    AND  THIS  INDRE  ALSO  WIT-  ^fl!!!!* 

to  sairen- 

XETH  that,  in  psuance  of  the  sd  apptmt,  the  sd  F.  as  der  copy- 

(()  Ab  to  Testing  the  trust  estate  hy  declaration,  see  pp.  115-116. 

(0  See  aboTe,  p.  121,  note. 

(<0  Afi  to  the  omission  of  "  all  the  estate  "  clause,  see  the  Cony.  Act,  1881, 
8.  (3,  abore,  p.  123,  note  ;  and  as  to  the  omission  of  the  "  general  words," 
■ee  the  same  Act,  s.  6.  The  latter  words  are  of  coarse  in  a  deed  of  this  kind 
cspedallj  snperflaonsi. 

(0  A  conTejance  of  freeholds  to  trustees  mnst  (notwithstanding  s.  30  of  Form  of 
the  CoDT.  Act,  1881,  carrying  trust  estates  to  the  personal  representatives  convey- 
of  the  Borriying  truBtee,)  be  made  to  them  and  their  "  heirs,"  (or,  if  preferred,  ^^^^  *** 
**in  fee  simple,*"  uinlcr  s.  51  of  the  same  Act),  as  this  is  essential  to  pass  ^g^^^j^g^ 
a  &e  simple  by  deed  (except  of  cooise  in  the  case  of  the  statutory  mode 
of  Testing  the  trust  estate  by  the  declaration  of  the  appointor,  see  p.  115). 
In  this  ooUection  the  word  '*  heiis "  is  used  in  preference  to  **  in  fee 
simple.'^ 

(/)  Bee  the  Copyhold  Act,  1887,  s.  1. 

K.E. — ^VOL.  !•  K 
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Parcels. 


To  oae  of 
irosteeii. 


tnutee  doth  hby  covt  with  the  sd  K.,  his  hrs  and  assigns,  that 
he,  the  sd  F.,  or  his  hrs  will  forthwith  at  the  cost  of  the 
trust  este  surrender  into  the  hands  of  the  lord  or  lords, 

lady  or  ladies  of  the  within  mentd  manor  of ,  accordg 

to  the  custom  thof,  all  and  sinor  the  copyhd  or  customaTj 
messes,  lands,  tenemts,  hereds,  and  premes  in  the  within 
written  indre  comprd  and  thby  covted  to  be  surrendered,  or 
wch  are  now  by  any  means  vested  in  the  sd  F.  upon  the 
trusts  of  the  sd  indre,  to  the  use  of  the  sd  F,  and  K.,  their 
hrs  and  assigns,  accordg  to  the  custom  of  the  sd  manor, 
subjt  to  the  tenancies  affectg  the  same  premes,  but  upon 
and  for  the  trusts  and  pposes  upon  and  for  wch  the  sd 
premes  ought  to  be  held  under  or  by  virtue  of  the  within 
written  indre,    Tn  witness,  &c. 


VI. 

APPOINTMENT  (endorsed)  of  a  New  Trustee  of  a 
Settlement  of  Money  to  be  produced  by  the  Sale 
of  Real  Estate  conveyed  by  deed  of  even  date  with 
the  Settlement  in  trmtfor  sale  with  a  Declaration 
of  trust  of  the  Purchase-money  by  reference  to  tA« 
Settlement  Variations,  where  Part  of  the  property 
has  been  sold.     To  accompany  the  last  Precedent, 

Parties,  the  within  named  F.,  surviving  tree,  1 ;  the  within 
R«citalB.  named  A.,  the  husband,  2 ;  K.,  new  tree,  8.  Recitals  of  the 
marre,  surrender  of  the  copyhds,  **  comprd  in  the  within 
recited  indre  of  even  date  with  the  within  written  indre," 
and  admittce  of  F.  and  G.,  the  original  trees.  [^Sale  of  pt  of 
freehds,  "  comprd  in  the  sd  within  recited  indre,"  ew  in  last 
Investment  Precedent :  And  whas  the  net  proceeds  of  the  sd  sale  (after 

or  sflilo 

paymt  of  costs),  amtg  to  £ ,  were  on  the  day  of 

invested  by  the  sd  F.  and  G.,  in  the  pchase  in  their 


moneys. 
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names  of  the  sum  of  £ ,   &c.,   Annies :   And  whas  Cobtwboii 

the  sd  last-mentd    sum  was   in   the  yr  converted 

into    the    sum    of    2|    per    cent.     Consolidated 

Stock.]     Recitals  of  {residue   of]  freehds    and    copyhds 

being  unsold,   and  deaths  of  C,   the    wife,   and    O.,    the 

ieced  tree,  see  last  Precedent:  And  whas  by  an  indre  ofl>«dof 

eren  date  with  and  expd  to  he  made  between  the  same  appointing 

pties  as  these  psnts,  and  endorsed  on  the  sd  within  recited  "•^  *5"*" 

more,  the  sd  K.  has  been  duly  appted  by  the  sd  F.,  with  yeynnce. 

the  consent  of  the  sd  A.,  to  be  a  tree  of  the  same  indre  in 

the  place  of  the  sd  G.     And  [the  unsold  pts  of]  the  sd 

fif^hd  and  copyhd  hereds  and  premes  haye  been  duly  con- 

Tejed  and  covted  to  be  surrendered  resply  to  the  use  of  the 

sd  F.  and  K.,  their  hrs  and  assigns,  upon  the  trusts  of  the 

sd  within  recited  indre :  And  whas  the  sd  F.,  with  the  con-  Desire  to 

sent  of  the  sd  A.,  is  desirous  of  apptg  the  sd  K.  to  be  a  "W*"*^ 

tree  of  the  within  written  indre,  in  the  place  of  the  sd  G. 

[Recital  of  intention  to  transfer  stock}.  NOW  THIS  INDRE  Appoint. 

WITNETH,  &c.,  apptmt  in  exercise  of  power  in  tcithin  ™^*' 

written  indre  or  statutory  power  of  K.  to  be  a  tree  thqf  in  the 

fkce  of  G.,  pp.  117 — 118.    Declon  of  trust  of,  *'  [the  sd  sum  DocUmUon 

of  £ ,  &c..  Stock,  when  the  same  shall  have  been  trans-  **'  *™*** 

ferred  as  afsd,  and]  the  moys  to  arise  from  the  sale  of  [such 
pts  of]  the  sd  freehd  and  copyhd  hereds  [as  are  still  unsold 
as  a&d],  and  the  trust  funds  and  ppty  wch  may  from  time 
to  time  represent  the  same  resply,  and  the  income  thof,  and 
the  rents  and  profits  of  the  said  hereds  until  sold,"  by  refer- 
ence to  "  Uie  within  written  indre,"  p.  119.    In  wttness,  &c. 


K  2 
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vn. 

APPOINTMENT  hy  supplemental  deed  (a)  of  a  New 
Trustee  of  a  Strict  Settlement  of  Freeholds 
Leaseholds  and  Copyholds,  the  Trustees  (as 
regards  the  Freeholds)  being  only  Grantees  to 
Uses  and  Donees  of  powers,  Without  any  Legal 
Estate,  and  the  appointment  being  effected  With- 
out any  Conveyance  of  the  Freeholds*  Vauiationb, 
where  estates  to  preserve  Contingent  Remain- 
ders (6),  or  Jointure  or  Portions  terms  are  vested 
in  the  Trustees ;  also  where  there  have  been  Sales, 
Exchanges,  Enfranchisements,  Purchases,  and 
Grants  in  fee  at  Chief  Rents,  dtc.;  also  where 
another  estate  has  been  settled  to  the  uses  of  the 
principal  Settlement  (c). 

Parties,  A.,  tenant  for  life  and  donee  of  power  of  apptg 
new  trees,  1;  F.,  retiring  tree,  2;  H.  and  K.,  continuing  trees, 

Independ-  (^)  ^°  ^  ^^'^^  ^^  ^^^  kind,  as  the  appointment  maj  oltimatelj  cease  to  be 
ent  deed  material  to  the  title,  it  may  be  better,  in  order  to  facilitate  its  remoTal 
preferable,  from  the  title,  that  it  should  be  made  by  independent  deed  (which  may 

conveniently  be  sapplemental),  and  not  by  endorsement. 
Estates  to  (&)  Cases  of  estates  to  preserve  contingent  remainders  are  becoming  rare, 
preserve  bat  this  precedent  will  serve  for  any  other  case  in  which  estates  of  freehold 
contingent  ^  ^^n  ^g  terms  of  years  are  vested  in  the  trustees.  For  a  case  where  the 
remam  ers,  ^^^^  legal  estate  is  in  the  trnstees,  see  Precedent  V. 
Recitals  of  (^)  In  the  common  case  where  there  have  been  sales,  &c.,  and  repnichases, 
deaJings       ^nd  other  dealings,  the  following  recitals  may  be  added: — "  And  WHAS 

settled  divers  parts  of  the  hereds  comprd  in  [or  wch  have  since 
estate.  become  subjt  to]  the  settlemt  have  from  time  to  time  been 
sold  or  exchanged  and  divers  enfranchisemts  have  been 
made  of  copyhd  tenemts  held  of  manors  thrin  comprd 
under  the  respive  powers  thrin  contd  or  the  statutorj'  powers 
in  that  behalf  and  portions  of  the  moys  arising  from  such 
sales,  exchanges,  and  enfranchisemts,  have  been  invested 
in  the  pchase   of  hereds   of  freehd,   copyhd,   or  leasebd 
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8 ;  L.,  new  tree,  4.     Supplemental  to  an  indre  dated,  Jkc, 
and  made,  Sec,  being  a  settlemt  made  in  contemplon  of  the 

tenure  which  have  been  conveyed  or  assured  (in  effect)  as  to 
the  freehd  portions  thof  to  the  uses  of  the  settlmt,  and  as 
to  the  copyhd  and  leasehd  portions  thof  to  the  trees  of 
the  setthnt  upon  trusts  correspondg  with  the  uses  to  wch 
the  freehd  hereds  thrin  comprd  were  thby  limd:  And 
WHAs  divers  portions  of  the  freehd  hereds  comprd  in  [or  wch 
have  since  become  subjt  to]  the  settlemt  have  been  from 
time  to  time  conveyed  or  granted  in  fee  for  buildg  or  other 
pposes  in  conson  of  perpetual  yrly  rents  chged  upon  or 
issmng  out  of  the  hereds  so  conveyed  or  granted,  or  part 
thof/  or  other  hereds,  and  wch  yrly  rents  have  been  and  now 
stand  limd  (in  effect)  to  the  like  uses  to  wch  the  hereds  so 
conveyed  or  granted  in  fee  would  have  stood  limd  or  subjt 
under  or  by  virtue  of  the  settlemt  or  orwise  if  the  same  had 
not  been  so  conveyed  or  granted :  And  whas  the  short 
parlars  of  the  sd  sevl  sales,  exchanges,  enfranchisemts, 
pchases,  and  convces  or  grants  in  fee  at  rents  are  contd  in 
the  schdle  hto  :  And  whas  divers  moys  arising  from  such 
sales  and  other  transons  as  afsd  have  been  from  time  to  time 
invested  hy  the  sd  trees  in  divers  stocks  or  sees,  and  there 
now  remains  invested  in  the  names  of  the  sd  F.  H.  &  K., 

the  sum  of  £ stock,  and  there,  is  also  a  sum  of  £ 

cash  in  their  hands  in  respt  thof:  And  whas  the  sd  respive 
sums  of  £ stock  and  £ cash  are  intd  to  be  forth- 
with transferred  to  the  said  H.  K.  &  L." 

In  tfae  same  case  the  conyejance  of  the  freeholds  will  be  of, — '*  All  and  Conrey- 

singr  the  manors,  messes,  lands,  rents,  and  hereds,  which  ^erehave 
under  or  by  virtue  of  the  settlemt  or  any  subsequent  convce  ^n  deal- 
er assurce  to  the  uses  or  upon  the  trusts  thof  or  orwise,  now  ietUed 
stand  limd  to  or  vested  in  the  sd  F.  H.  &  K.,  and  their  «***«• 
hrs  durg  the  respive  lives  in  the  settlemt  mentd,  or  for  any 
other  este  or  intt  of  a  fr'eehd  nature  :  Habendum,  for  all  the 
este  or  estes,  &c.,  Umd  to  or  vested  in  the  sd  F.  H.  &  K., 
as  afsd,  nevs,  upon  the  trusts,  &c.,  upon  and  subjt  to  wch 
the  same  resply  ought  to  be  held  by  virtue  of  the  settlemt  or 
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Recitals,     marre,  <tc.  (hinafter  called  the  settleint).    Recite  surrender  of 

copyhds  to  use  of  and  admittce  of  trees  psuant  to  settUnU^ 

Appoint-    desire  of  F.  to  retire,  desire  of  A.  to  appt  new  tree,    NOW 

mcnt        ,j,jjjg  INDRE  WITNETH,  &c„  apptmt  by  A.  of  L.,  "to 

be  a  tree  of  the  settlemt  in  the  place  of  the  sd  F.^  for  the  sevl 

pposes  for  wch  the  sd  F.  was  appted  a  tree  by  the  settlemt," 

Gntntof    pp.    117—118.       [AND    THIS    INDRE    FURTHER 

^:;    WITNETH  that,  in  psuance  of  the  sd  apptmt,  the  sd  F., 

contingent  H.,  and  K.  ES  tnutees  do  hby  grant  unto  the  sd  H.,  K.,  and 

dm^'      ^*  d^f  ^^^^  ^^^  siNGR  the  manors,  messes,  lands  and  hereds 

by  the  settlemt  limited  or  assured  unto  or  to  the  use  of  the 

sd  F.,  H.,  and  K.  and  their  hrs,  dm*ing  the  respive  lives 

thrin  mentd,  or  for  any  other  este  or  intt  of  a  freehd 

Hai)endum  nature  (e) :  To  hold  the  same  unto  and  to  the  use  of  the 

intt  or  intts  of  a  freehd  nature,  by  the  settlemt  limited  to 


any  such  convce  or  assurce  to  the  uses  thof  as  afsd  or 
orwise." 

There  will  be  corresponding  alterations  in  the  other  clauses,  and  the 
addition  of  a  declaration  of  trust  of  the  sums  of  stock  and  cash,  as  at 
p.  131,  and  a  schedule. 
Estate  Where  an  estate  has  become  settled  (whether  voluntarily  or  in  pexform- 

settled  by    ai^ce  of  a  condition)  to  the  uses  of  a  previous  settlement  of  another  estate 
reference     by  reference  thereto,  the  fact  that  the  two  are  rcaUy  distinct  settlements  is 
to  uses  of    apt  sometimes  to  get  overlooked  (^Taylor  v,  MileSf  28  Beav.  411),  especiaUy 
another        where  the  two  estates  adjoin.    It  is  important  to  remember  this  on  appoint- 
ing new  trustees,  since  if  in  terms  appointed  trustees  of  the  original  settle- 
ment only,  they  would  not  thereby  become  trustees  of  the  second  settlement, 
and  confusion  and  difficulty  might  arise.     The  variations  in  the  above 
precedent  for  this  case  would  be  slight.    The  deed  would  be  expressed  to 
be  supplemental  to  both  settlements,  and  in  the  recitals  and  operative  parts 
both  the  settlements  would  be  referred  to  throughout  by  saying  "  the  sd 

respve  settlemts,"  &c.  It  may  also  be  pointed  out  that,  if  in  such  a  case 
there  are  funds  under  both  settlements  arising  from  sales,  &c.,  they  should 
be  treated  as  distinct,  as  such  moneys  may  possibly  not  be  applicable  as  a 
common  fund  for  the  purposes  of  either  settlement  under  the  t>ettled  Land 
Act  or  otherwise ;  and  if  the  settlors  are  different  they  may  be  subject  to 
different  rates  of  succession  duty. 

(rf)  See  above,  p.  121,  note. 

(e)  As  to  the  omission  of  the  general  words  and  all  the  estate  clause,  see 
above,  p.  123,  note,  and  p.  129,  note. 
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the  use  of  or  vested  in  the  sd  F.,  H.,  and  K.  and  their  hrs, 
ners  npon  the  tniBts,  and  snbjt  to  the  powers  and  provons 
bj  and  in  the  setUemt  decid  and  contd  concerning  the 
same]:  [AND  THIS  INDRE  ALSO  WITNETH  that,  in  A«gB. 
psnance  of  the  sd  apptmt,  the  sd  F.,  H.,  and  K.  as  tmitees  jointon 
do  hby  assign  nnto  the  sd  H.,  K..  and  L..  all  and  singr  the  ^^  ^^' 
manors,  &c.,  by  the  settlemt  limited  or  assured  to  the  nse 
of  them,  the  sd  F.,  H.,  and  K.,  their  exs,  ads,  and  assigns, 

for  the  respiye  terms  of and years  as  thrin  mentd : 

To  HOLD  the  same  unto  the  sd  H.,  K.,  and  L.,  their  exs,  Habendum 
ads,  and  assigns,  for  the  respive  terms  of  yrs  so  limited  to 
or  Tested  in  the  sd  F.,  H.,  and  K.,  their  exs,  ads,  and 
assigns  as  afsd,  nevs  upon  the  trusts,  &c.,  as  above,'}    AND  Aasigxi- 
THIS  INDRE  ALSO  WITNETH  that,  in  psuance,  &c.,  i^hoids. 
tiie  sd  F.,  H.,  and  K.,  as  trustees  do  hby  assign  unto  the  sd 
H.,  K.,  and  L.,  all  and  singb  the  messes,  lands,  and  hereds 
of  leasehd  tenure  by  the  settlemt  assigned  or  assured  to  the 
sd  F.,  H.,  and  K.,  their  exs,  ads,  and  assigns :  To  hold 
the  same  unto  the  sd  H.,  K.,  and  L.,  their  exs,  ads,  and 
assigns,  for  the  residue  of  the  respive  terms  of  yrs  for  wch 
Ae  same  are  resply  holden,  subjt  to  the  paymt  of  the  rents 
and  the  pformce  and  observce  of  the  covts  and  condons 
reserred  and  contd  in  the  respive  leases  under  wch  the  same 
resply  are  holden,  nevs  upon  the  trusts,  &c.,  as  above, 
AND  THIS  INDRE  ALSO  WITNETH  that,  in  psuance  Covenant 
of,  &c.,  each  of  them,  the  sd  F.,  H.,  andK.,  as  trustee,  so  far  ^'^y''.' 
only  as  relates  to  the  acts  of  himself  and  his  own  hrs,  hby  ^^^^^  If)- 
covts  with  the  sd  L.,  his  hrs  and  assigns,  that  they,  the  sd 
F.,  H.,  and  K.,  or  their  hrs,  covt  to  surrender  copyhds  at 
exjfse  of  trust  este  to  the  use  of  H.,  K.,  and  L,,  and  their 
hrs,  see  p.  129,  nevs  upon  the  trusts,  rfc,  as  above.    In  wit- 
ness. Sec. 


(/)  See  the  Copyhold  Act,  1887,  s.  1. 


I3fi 


APPOINTMENTS   OF   NEW   TRUSTEES. 


vin. 

APPOINTMENT  by  supplemental  deed  of  new  TrusUa 
of  a  Portions  Term  by  the  Executor  of  the  Last 
Surviving  Trustee  under  the  Conveyancing  Act, 
1881,  with  the  concurrence  of  the  principal  bene- 
ficiaries. Vesting  declaration  as  to  Freeholds 
and  Equitable  Copyholds  (a). 

Recitals.         P^sT^^^^  A.,  exov  of  8urvit'(/  tree,  1 ;  B.,  C,  and  D.,  bene- 

Jiciaries,  2 ;  E.  and  F.,  7iew  trees,  8.     Whas  these  psnts  are 

supplemental  to   an  indre,   &c.  (hinafter  called  the  ppal 

indre),  being  a  deed  limitijig  a  term  of  1500  yr«,  to  commce 

from  the  death  of  the  survor  of  X.  and  Y.  to  M,  and  N. 

for  raising  portions.     Deatlis  of  X.  and  Y*     Death  of  M, 

WiU  of  N.  apptg  A,  exor.     Death  and  probate.     That  sales, 

Request  to  '^'^'-j  ^'*''  rdnvestmts  in  pchase  of  freehds  and  copyhds  have 

appoint,      jggij  made,  see  last  Precedent,  note  (c).     And  whas  the  sd 

A.  has  been  requested  by  the  pties  hto  of  the  2nd  pt  to 

appt  the  sd  pties  hto  of  the  8rd  pt  to  be  trees  of  the  sd 

portions  term  in  the  place  of  the  sd  M.  and  N.     NOW 

THIS  INDRE  WITNETH  that,  in  exercise  of  the  power 

for  this  ppose  conferred  by  the  Conv  and  Law  of  Ppty  Act, 

1881,  and  of  every  other  power,  &c.,  the  sd  A.,  with  the 

approbon  (hb}'  testified)  of  the  sd  pties  hto  of  the  2nd  pt, 

doth  hb}'  nominate  and  appt  the  sd  E.  and  F.  to  be  trees 

of  the  ppal  indre  in  the  place  of  the  sd  M.  and  N.,  for  all 

the  pposes  for  wch  the  sd  M.  and  N.  were  by  the  same 

indre   appted   trees.     And  the  sd  A.  doth  hby  declare 

that  all  such  of  the   hereds,   of  whatsr  tenure  (b),  com- 

prd  in  the  ppal  indre,   and  thby  limd  to  the  use  of  the 


Veeting 
declara- 
tion. 


Ab  to 
resting 
eqnitable 
eHtatc  in 
term. 


(fl)  See  pp.  113 — 115,  and  p.  112,  note  («). 

(/>)  As  the  entire  legal  estate  in  fee  in  the  copyholds  is  in  the  geneial 
trustees  of  the  settlement,  and  the  trustees  of  the  term  of  1,500  years  haTe 
only  an  equitable  estate  in  them  for  the  term,  this  can  be  vested  by  declan- 
tiou  under  the  Conv.  Act,  1881,8. 34,not  being  within  the  exception  in8ab-&3. 
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sd  H.  and  N.  for  the  sd  term  of  1,500  yrs  as  remun  unsold, 
and  an  other  lands  and  hereds,  of  whatsr  tenure^  wch  hj  the 
means  hinbfe  recited,  or  by  any  other  means  whatsr,  have 
become  or  are  now  comprd  in  or  subjt  to  the  same  term, 
and  all  the  este  and  intt  thrin  (whether  at  law  or  in  equity) 
wch  was  vested  in  the  sd  M.  and  N.  or  the  survor  of  them, 
or  is  now  vested  in  him  the  sd  A.  as  such  exor  as  afsd,  or 
is  Bubjt  to  the  trusts  of  the  sd  term  of  1,600  yrs,  shall  forth- 
with vest  in  the  sd  E.  and  F.  as  jt  tenants  for  the  sd  term 
of  1,500  yrs  or  other  the  este  or  intt  last  afsd  upon  the 
trasts  to  wch  the  same  are  resply  subjt  under  or  by  virtue 
of  the  ppal  indre  or  any  such  convce  or  assurance  to  the 
nses  or  upon  the  trusts  thof  as  afsd  or  orwise.     In  wit- 

3iESS,  &C. 


IX. 

APPOINTMENT  of  New  Trustees  {the  Numbbb  being 
increased)  o/"  a  Will  containing  a  general  devise  and 
bequest  of  Freehold,  Copyhold,  Leasehold,  and  Per- 
sofial  Estate  in  Trust  for  Conversion.  Convey- 
ance and  Assignment  of  the  Truat  Property  (a). 
Part  having  been  converted  and  the  Proceeds 
invested  in  various  securities.  Variations,  where 
the  Copyholds  are  not  devised  to  hut  directed  to  be 
sold  by  the  Trustees :  and  where  the  appointment  is 
made  under  the  Statutory  Power. 

Pjuanss,  A.,  continuing  tree,  1 ;  B.,  retiring  tree,  2 ;  H.  and 

K,  new  trees,  8.     Whas  X.,  late  of,  &c.,  deced,  by  his  will  B«cital  of 
wiU  (6). 

(a)  As  to  yeating  the  trast  estate  by  declaration,  see  p.  115.    Where  As  to 
the  execatorship  has  not  been  woond  ap,  it  may  be  desirable  to  add  a  decla-  declaration 
ration  that  the  convejance  of  the  tmst  estate  is  not  to  be  deemed  an  assent  Avoiding 
by  the  executors  to  the  specific  or  residaary  bequests  of  leaseholds  or  per-  ****V?[" 
85nalty  in  trast :  see  Se  Twk,  30  Sol.  J.  320.  Ib^itel 

(6)  The  appointment  may,  for  greater  brevity,  be  treated  as  sapplemental  to 
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dated,  <Sm:.,  after  beqneathg  cerin  legacies  and  annies, 
devised  and  bequed  all  his  freehd  [copyhd]  and  leasehd 
estesi  and  all  the  residue  of  his  psonal  este  nnto  and  to  the 
use  of  the  sd  A.  and  B.,  their  hrs,  exs,  ads,  and  assigns 
resply,  upon  the  trusts  thinafter  mentd,  and  he  thby  directed 
his  sd  trees  to  sell,  convert,  and  get  in  the  same  [and  also 
all  his,  the  sd  testor*s,  copyhd  estes]  and  to  invest  the 
proceeds  thof  as  thrin  mentd:  And  the  sd  testor  thby 
authorised  the  postponemt  of  such  sale  and  conversion: 
[And  he  thby  devised  unto  the  sd  A.  and  B.  and  their  hrs 
all  estes  vested  in  him  upon  any  trust  or  by  way  of  mtge, 
subjt  to  the  trusts  and  equity  of  redmon  subsistg  thrin 
resply]  {c) :  [And  the  sd  will  contd  a  power,  &c.,  recite 
power,  if  any,  to  appt  new  trees  and  to  increase  the  number, 
vested  in  the  surviving  or  continuing  tree  or  trees,  includg 
retiring  trees,  as  far  as  material]  :  And  the  sd  testor  appted 
Death  and  the  sd  A.  and  B.  exs  of  his  sd  will :  And  whas  the  sd  testor 

^^      '      died  on  the day  of witht  havg  revoked  or  altered 

his  sd  will,  wch  was  duly  proved  by  the  sd  A.  and  B.  in  the 

Ppal,  or,  " District "  Registry  on  the day  of : 

Admit-      [And  whas  the  sd  A.  and  B.  were  on  the day  of 

copyholds,   ^^J  admitted  to  all  the  copyhd  hereds  devised  by  the  sd 

Executor-    will]  :  And  WHAS  all  the  fuul  and  testy  ^xpses  and  debts  of 

Aip  wound  ^jjg  g^  testor,  and  the  legacies  bequed  by  his  sd  will  have 

been  fully  pd  and   satisfied,  and   one  of  the  annies   thby 

bequed  has  ceased  by  the  death  of .  the  annuitant,  and  all 

arrears  thof  have  been  pd,  and  the  sum  of  £ ,  &c., 

Annies  was  appropriated  and  invested  in  the  names  of  the 
sd  A.  and  B.  to  answer  such  of  the  annies  thby  bequed  as 
were  payable  :  And  whas  such  last  mentd  sum  was  in  the 
year  18 —  sold  and  the  proceeds  invested  in,  &c.:  And 
Present      WHAS  pt  of  the  sd  testor's  residuary  psonal  este  has  been 

Rtate  of         _^ 

trust  funds, 

the  will,  in  which  case  it  will  be  expressed  as  '*  intended  to  be  read  as 

annexed  or  supplemental  to  the  will  of  X.,  late  of,  &c.,  dated, 
&c.,  and  proved,  &c." 

(r)  The  testator  is  supposed  to  have  died  before  1882  ;  see  Conv.  Act, 
1881,  6.  30  ;  and  as  to  copyholds,  see  Copyhold  Act,  1887,  s.  45. 


APPOINTMENTS   OF  NEW  TRUSTEES.  139 

got  in  and  realised  by  the  sd  A.  and  B.,  and  the  clear 
proceeds  thof  (after  such  paymts  and  approprions  as  afiui) 
have  been  invested  by  them  in  the  pchase  in  their  names  of 
divers  stocks,  funds,  shares,  and  sees,  psuant  to  the  trosts 
of  the  sd  will,  and  some  of  such  investmts  have  since  been 
transposed,  and  the  parlars  of  the  present  investmt  thof 
(inclaaive  of  the  investmt  appropriated  to  provide  for  the 
sd  annies)  are  specified  in  the  first  schdle  hto :  And  whas  jh^  ^^d 
the  real  and  leasehd  estes  of  the  said  testor  have  not  yet  ^^^^ 
been  sold  psuant  to  the  trusts  of  his  sd  will,  and  consist  oon^wted. 
of,  4c.,  short  parlars  referring^  if  convenient,  to  a  second 
Khdk :  And  whas  certn  portions  of  the  sd  testor*s  psonal  Panoul 
este  are  also   still   outstandg  or  unrealised,   and  consist  ^^^^|||[i^ 
of,  4c.,  short  parlars  referring^  if  convenient,  to  a  third  t^^- 
ickdU:  And  whas  the  sd  B.  is  desirous  of  being  dischged  Demre  to 
from  the  trusts  of  the  sd  will,  and  the  sd  A.  and  B.  are  ^^t^ 
desirous  of  apptg  the  sd  H  to  be  a  tree  thof  in  the  place  of 
the  sd  B.,  and  of  apptg  the  sd  K.  to  be  an  addonal  tree 
thof:  And  whas  the  sevl  stocks,  funds,  shares,  and  sees  intention 
specified  in  the  sd  first  schdle  hto  are  intd  to  be  forthwith  JJp^JJJJ*^*' 
transferred  into  the  joint  names  of  or  so  as  to  be  under  the 
joint  legal  control  of  the  sd  A.,  H,,  and  K.:  NOW  THIS  Appouii- 
IXDRE  WITNETH,  &c.,  apptmt  under  the  power  in  the  "«'»*• 
»ifl,  ^  any,  or  in  the  statute,  of  H.  "  to  be  a  tree  of  the  sd 
will  in  the  place  of  the  sd  B.,"  pp.  117 — 118,  and  of  K.,  "  to 
be  a  tree  thof  in  addon  to  the  sd  A.  and  H.,  and  to  act  jointly 
with  them  in  the  sd  trusts  "  (d) :  AND   THIS  INDUE  q^j  ^ 
ALSO  WITNETH  that,  in  psance  of  the  sd  apptmt,  the  frechoida, 

{i)  If  there  is  no  power  in  the  will  to  increase  the  number  of  trastecs, 
tiiii  can  only  be  done,  if  at  all,  under  the  Cony.  Act,  1881,  a.  31 ;  see 
ibore,  p.  114.  As  to  the  retrospectiye  operation  of  that  enactment,  see 
pu  HI.  If  the  will  was  before  the  Act  and  omitted  the  power  in  reliance 
on  Lord  Cianworth's  Act,  it  is  conceived  that  the  appointment  to  fill  the 
'ncaiu^  shonld  be  made  under  that  Act,  and  the  retiring  trustee  therefore 
need  not  join  in  the  appointment ;  but  to  obviate  doubt  it  is  better  that  he 
dhoold  do  so,  or  if  for  any  reason  he  is  unable  or  unwilling  this  should  be 
recited  (see  p.  112)  ;  and  (assuming  the  (Jonr.  Act,  1881,  to  apply) 
heircKild,if  able  and  willing,  have  to  join  in  appointing  the  additional 
tnutec ;  see  p.  113. 
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sd  A.  and  B.  as  tnutees  do  hby  grant  tmto  the  sd  A.,  H., 

Papoeh.      and  K.  (e),  all  those  the  sd  freehd hereds  and  premes 

hinbfe  [and  in  the  first  schdle  hto]  mentd,  and  all  and  singr 
other  (if  any)  the  freehd  messes,  tenemts,  lands,  tithes,  and 
hereds  whatsr  and  -wheresr  by  the  sd  will  of  the  sd  X. 
devised  to  the  use  of  the  sd  A.  and  B.  and  their  hrs,  or  wch 
are  now  by  any  means  vested  in  the  sd  A.  and  B.  upon  the 

Habendam  trusts  of  the  sd  will  (/) :  To  HoLD  the  same  unto  and  to 

'  THE  USE  of  the  sd  A.,  H.,  and  K.,  their  hrs  and  assigns, 

Bubjt  to  the   leases  and  tenancies   affectg  the  sd  respive 

OoTenani    premes,  ui>on  the  trusts  hinafter  expd.     [^Covt  by  A,  and  JS., 

to  surren-   ^^^^  jj^  ^^  j^^  ^  surrender  the  copyhds  to  the  use  of  A.,  H., 

rter  copy-  ^  -^^  ^        >        » 

holds  (y).    and  K,,  and  their  hrs,  to  be  inserted  if  the  copyhds  are 

Aflsiga-       devised  by  the  will  to  the  trees,  see  Precedent  F.:]  AND 

l^holds.  THIS  INDRE  ALSO  WITNETH  that,in  psuance  of  the 

sd  apptmt,  the  sd  A.  and  B.  as  tmsteeB  do  hby  assign  unto 

Parcels,      the  sd  A.,  H.,  and  K.,  all  those  the  sd  leasehd and 

premes  hinbfe  [and  in  the  first  schdle  hto]  mentd,  and  all 

other  (if  any)  the  leasehd  hereds  by  the  sd  will  bequed  to 

the  sd  A.  and  B.,  their  exs,  ads,  and  assigns,  or  wch  are 

now  by  any  means  vested  in  them  the  sd  A.  and  B.,  upon 

aod  per-     the  trusts  of  the  sd  will,  and  also  all  [the  pperty  mentd  in 

**    *^'      the  sd  schdle  hto  and  .all  other  (if  any)]  the  psonal  este  and 

effects  by  the  sd  will  bequed  to  them  in  trust  as  afsd,  and 

now  remaining  unsold  and  undisposed  of,  or  wch  are  now 

by  any  means  vested  in  the  sd  A.  and  B.  upon  the  trusts  of 

the  sd  will,  togr  with  the  full  benefit  of  all  powers  and 

remedies  for  gettg  in,  recoverg,  and  givg  effectual  rects  for 

Habendum  the  sd  psoiial  este  and  premes  and  every  pt  thof  (h) :  To 

to  trustees.  3^^^  ^he  same  UNTO  the  sd  A.,  H.,  and  K.,  their  exs,  ads, 

and  assigns,  as  to  the  sd  leasehd  premes,  for  all  the  residue 


(^)  See  above,  p.  121,  note. 

(/)  As  to  the  omission  of  the  general  words  and  all  the  estate  clause, 
above,  p.  128,  note,  and  p.  129,  note. 

(jf)  As  to  the  copyholds,  see  the  Copjhold  Act,  1887,  s.  1. 

(7»)  The  power  of  attorney  to  use  the  names  of  the  assignors  is  otDitte(.l  as 
being  unnecessary.    See  p.  123,  note. 
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now  to  come  of  the  term  or  terms,  estes,  or  intts  for  wch 
the  same  resply  are  held,  subjt  to  the  underleases  or  ten- 
ancies affectg  the  same,  and  as  to  the  sd  other  psonal  este 
and  effects  absolutely,  but  as  to  all  the  sd  premes  upon 
the  trusts  hinafter  expd.     Declon  of  trust  of  the  stocks^  rfc,  ^*?^*^**** 

'^  ''  •  of  trust. 

oful  the  ppty  conveyed  and  assigned  and  covted  to  he  surren- 
dered,  p.  119:  [AND  THIS  INDRE  ALSO  WITNETHP^^"* 
that  the  sd  A.  and  B.  as  trustees  do  hby  grant  unto  the  sd  mortgage 
A.,  H.,  and  K.  all  and  singb  the  freehd  hereds  wch  were 
Tested  in  the  sd  testor  upon  any  trust  or  by  way  of  mtge, 
and  wch  were  by  his  sd  will  devised  to  the  use  of  the  sd  A. 
and  B.  and  their  hrs :  To  Hold  the  same  unto  and  to  the 
iJSE  of  the  sd  A.,  H.,  and  K.  and  their  hrs,  subjt  to  the 
equities  affecting  the  same  resply]  (a).     In  wttness,  &c. 

The  first  Schdle  above  referred  to. 
[^Investments, 2 

The  second  Schdle  above  referred  to. 
[Real  and  leasehd  estesJ} 

A  fi-eehd  farm  and  lands  known  as ,  situate,  Ac.,  and 

comprising acres  or  thereabouts. 

A  freehd  plot  of  land  situate  at,  &c.,  adjoining,  &c.,  con- 
taining, &c.,  or  thereabouts. 

A  copyhd  messe  or  tenemt,  situate,  &c.,  held  by  the 
manor  of . 


(d)  The  transfer  of  the  trust  and  mortgage  estates  (if  any),  which  were 
rested  in  the  testator  was  never  necessary,  and  was  always  of  doubtful 
propriety,  except  as  to  any  mortgages  which  have  been  appropriated  as  part  of 
the  trust  estate ;  see  Day.  Prec.  VoL  lY.,  650.  In  the  case  of  a  testator  dying 
finoe  the  Slst  Dec.,  1881,  such  estates  would  vest  in  the  executors  under  the 
GoDT.  Act,  1881 , 8. 30  (except  as  to  copyholds  to  which  he  had  been  admitted ; 
see  the  Copyhold  Act,  1887,  s.  45),  and  ought  certainly  not  to  be  transferred 
OB  an  appointment  of  new  trustees,  except  in  the  case  before  mentioned  ; 
and  in  that  case  it  would  sec  n  that  the  transfer  might  be  made  by  a  separate 
deed  not  disclosing  the  trust,  in  the  same  mode  as  in  Re  Harm  an  ^  24  Ch.  D. 
720,  where  the  mortgage  was  vested  in  the  testator  as  a  trustee  only,  and 
not  beneficiaUy. 
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A  leasehd  messe  and  land  at^  &c.,  held  under  a  lease, 

datedy  &c.,  for  a  term  of years,  firom,  &c.,  at  the  yearly 

rent  of,  &c« 

The  third  schdle  above  referred  to. 
l^OuUtanding  psonal  esteJ} 

A  reversionary  share  or  intt  in  a  legacy  of  £ under 

the  wiU  of  X.,  proved  at on  the day  of,  &c. 

A  sum  of  £ due  from,  &c.,  on  the  secy  of  a  bond, 

dated,  &c. 


APPOINTMENT  by  Surviving  Trustee  of  a  Will  of 
separate  sets  of  Trustees  for  distinct  parts  of  the 
Property  held  under  distinct  Trusts  (6),  in  place 
of  Himself  and  Deceased  Trustee.  Vesting 
Declaration. 

Partiea,  PARTIES,  A.,  retiring  tree,  1 ;  B.,  and  C,  new  trees  of  pt  of 

trust  ppty,  2 ;  D.,  and  E.,  new  trees  ofremr  of  trust  ppty,  8; 

RecitalB.  Recite  vnU  givg  real  and  psonal  ppy  to  A.  and  X.,  upon  trust 
to  convert,  Ac,  p.  188,  and  to  hold  investmts  after  death  of 
testor's  wife  as  to  one  moiety  upon  trusts  for  testor*s  8on 
y.,  his  wife  and  childn  and  next  of  kin,  and  as  to  the 
other  moiety  upon  trust  for  testor's  daur  Z,,  her  husbd  and 
childn  and  next  of  kin.  Power  (if  any)  of  appointmt 
of  new  trees  in  survivg  or  continuing  {includg  retiring)  trees, 
to  be  set  out  fvUy  as  far  as  material.  Death  of  testor 
and  probate  of  tviU,  p.  188.  Conversion,  dc,  and  investmt 
of  residuary  este,  p.  189.    Death  of  wife.    Death  of  X.     Am> 


(h)  See  p.  114. 


^ 
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WHAS  the  inyestmts  specified  in  the  first  schdie  hto  repre-  Appryria- 
sentg  one  equal  moiety  of  the  net  proceeds  of  the  sale  and  dlitmot 
conversion  of  the  residuary  este  of  the  sd  testor  have  been  J?^2f 
appropriated  by  the  sd  A.  to  be  held  upon  the  trusts  decld  Mtnte. 
by  the  sd  will'  for  the  benefit  of  the  testor*s  son  Y.,  and  his 
wife  and  chn  and  next  of  kin,  and  the  investmts  specified 
in  the  2nd  schdie  hto  representg  the  other  equal  moiety 
of  the  same  net  proceeds,  have  been  appropriated  by  the  sd 
A.  to  be  held  upon  the  trusts  decld  by  the  sd  will  for  the 
benefit  of  the  testor*s  daur  Z.,  her  husbd  and  chn  and 
next  of  Mn,  Desire  of  A.  to  retire,  and  to  appt  B.  and 
C.  ''new  trees  of  the  sd  first  mentd  moiety  of  the  sd 
trust  premes/'  and  D.  and  E.  of  the  second  moiety,  p.  120, 
and  their  consent.    NOW  THIS  INDRE  WITNETH  that  Witoi.. 
in  psoance  of  the  sd  desire  the  sd  A.  in  exercise  of  the  "^^^ 
powers  in  this  behalf  conferred  upon  him  by  the  sd  will  or 
the  **  Conveyancing  and  Law  of  Ppty  Act,  1882,"  and  of 
every  or  any  other  power,  &6.,  hby  appts  the  sd  B.  and  C,  Appoint- 
to  be  trees  of  the  sd  wiU  in  the  place  of  the  sd  X.  deced,  and  t^l^j^ees 
of  him  the  sd  A.  so  far  as  regards  the  moiety  of  the  residuary  ^  p*^  ^ 
este  of  the  sd  testor  wch  was  bequed  by  his  sd  will  upon  pcny. 
trust  for  ihe  sd  Y.,  his  wife  and  chn  and  next  of  kin  as 
thrin  mentd,  and  hby  declares  that  all  the  investmts  and  Vesting 
ppty  specified  in  the  sd  1st  schdie  hto  shall  immedly  upon  tion  (r)'. 
\      the  exon  of  these  psnts  vest  in  the  said  B.  and  C.  upon  the 
trusts  last  afsd  or  such  of  them  as  are  now  subsistg.    Similar 
apptmt  and  decUm  as  to  the  oilier  moiety.    In  witness,  &c. 

\^Schedides  of  investments.'} 


fe)  Or  the  trust  estate  may  be  vested  by  assignment  in  the  old  way.  If 
it  catUBS/ta  of  Stock  Exchange  inyestments  or  mortgages,  it  will  be  transferred 
e^iazatel J  in  the  nsnal  way,  and  a  declaration  of  trust  added  ;  see  the  above 
pxeoodents  and  notes. 
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Recitals. 


Death  of 
one  trtistee 
in  testa- 
tor*B  life- 
time. 

Probate. 

Another 
trastee 
having 
renounced. 


zi. 

APPOINTMENT  of  New  Trustees  of  a  Wirx  and 
Codicils,  containing  various  specific  and  other  de- 
vises  and  bequests  to  the  trustees,  one  trustee  haidng 
Died,  another  having  Befused  to  act,  and  the  third 
Retirino,  but  only  Two  being  appointed  in  place  of 
the  Three.  Variations  where  the  appointment  is 
niad£  under  the  Statute  (a). 

Parties,  A.,  retiring  tree  and  donee  of  power,  1 ;  H.  and 
K.  new  trees,  2.  Recite  wiU  {b),  noticing  all  the  derises  and 
bequests  to  the  trees  A.,  D.,  and  F.,  and  the  apptmt  of  them 
to  be  fixors,  and  settg  forth  the  power  (if  any)  to  appt  new 
trees  in  the  place  of  trees  dying,  whether  in  the  lifetime  of  the 
testor  or  afterwards,  or  refusg  to  act,  or  retiring,  vested  in  the 
surviving,  continuing,  or  retiring  (c)  tree  or  trees,  with  power 
to  increase  or  reduce  the  number:  Codls:  Death  of  testor: 
And  whas  the  sd  F.,  one  of  the  trees  appted  by  the  sd  will, 

died  in  the  lifetime  of  the  sd  testor,  namely  on  the day 

of  :    And    whas    the    sd   will  and  codls  were  duly 

proved  by  the  sd  A.  alone  in  the Registry  ou  the 

day  of :  And  whas  the  sd  D.  renounced  probate  of 

the  sd  will  and  codls,  and  never  acted  in  the  admon  of 
the  este  of  the  sd  testor  or  the  exon  of  the  trusts  of  the  sd 
will  and  codls,  and  declined  (d)  to  accept  such  trusts  [and 


(a)  Seethe  Conv.  Act,  1881,  8.  31,  (1),  (3),  (6),  and  above,  p.  111. 

(d)  Unless  the  appointment  is  supplemental,  see  p.  137,  note. 

(c)  Unless  the  power  were  expressly  exercisable  by  a  retiring  tmstee,  or 
the  case  is  within  the  Conv.  Act,  1881,  two  deeds  would  in  this  case  be  ne- 
cessary, namely,  1.  An  appointment  by  A.  (as  a  continuing  trustee)  of  a 
new  trustee  in  the  place  of  the  disclaiming  trustee ;  and  2.  An  appointment 
by  the  newly-appointed  trustee  of  a  new  trustee  in  place  of  A.  retiring.  For 
an  appointment  by  a  disclaiming  trustee,  seejjostj  Disclaimer. 

(rf)  As  to  the  right  of  a  trustee  to  decline  the  trusteeship  after  proving 
the  will,  see  MncTtlow  v.  Fuller^  Jac.  198 ;  Well^xley  v.  Witherit^  4  BL  & 
r>l.  750.  That  disclaimer  of  the  office  of  trustee  by  conduct  is  disclauner  of 
the  legal  estate,  see  Be  Bircliallf  40  Ch.  D.  437. 


f 
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by  deed  poll  under  his  hand  and  seal,  dated^  Jbc,  disclaimed 
the  sd  tntsts,  and  all  the  estes  and  pptyy  real  and  psonal, 
by  the  sd  wills  and  codls  devised  and  beqaed  as  a&dj. 
[ReeiUds  showing  that  exorship  has  been  wound  up,  see  last 
Precedent :]  And  whas  the  sd  A.  is  desirous  of  being  dis-  ^^•^^  *• 
charged  from  the  treeship  of  the  sd  will  and  codls^  and  of  appoint, 
apptg  the  sd  H.  and  K.  to  be  trees  of  the  sd  will  and 
codls  in  the  place  of  himself  and  the  sd  D.,  bnt  it  is  not 
intd  at  psnt  to  supply  the  place  of  the  sd  F.  as  a  tree 
thof(e):   NOW  THIS  INDKE  WITNETH,  &c.,  ai>peme  Appoint- 
under  the  power  in  the  mil,  or  in  the  Conveyancing  Act, 
1881,  hyA.ofH.  and  K,  to  he  trees  in  the  place  of  A.  and  D,, 
pp.117— 118.    AND  THIS  INDRE  ALSO  WITNETH  CoiiT^y. 

thatinpsuance  of  the  sd  appointmt  the  sd  A.,  as  trustee,  doth  fnebolds. 
hbj  grant  unto  the  sd  H.  and  K.,  convce  of  freehds4o  use 
of  H.  and  K. — assignmt  by  A.,  "as  trustee/'  to  H.  and 
K.  ofUasehds  and  psonalty — and  deelon  of  trust  of  the  ppty 
conveyed  and  assigned,  as  in  last  Precedent,  addg  a  reference 
to  the  codls.    In  witness,  &c. 


(e)  The  proper  ocmiBe  where  the  number  of  trustees  is  redaoed,  whether  Fom  of 
under  an  express  power,  ormider  the  statatoiy  power,  is  considered  to  be  to  *ppoint- 
leaTe  one  Tscancj  expressly  unfilled,  in  order  that  it  may  be  filled  np  here-  ^•'**  '^hcr© 
after,  if  desired ;  since  otherwise  an  additional  trustee  coold  not  be  after-  ^|?^^  ** 
wards  appointed  so  as  to  restore  the  original  number  (except  by  the  circuity 
of  two  deeds),  until  a  fresh  racancy  occurs ;  see  the  Cony.  Act,  1881,  s.  31 
(2),  and  above,  p.  114. 


U. — YOls.  I- 
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APPOINTMENT  hy  Supplemental  Deed  of  Thses 
New  Trustees  of  a  Settleicbnt  of  real  and 
personal  estate,  under  the  provisions  of  the  Convey- 
ancing Act,  1881,  where  one  trustee  is  Dead, 
another  a  Lunatic,  and  the  third  has  gone  to 
ResLDE  Abroad.  Declaration  hy  the  Appointor 
Vestino  the  Trust  Estate  in  the  new  trustees.  A 
short  form  (a). 

Parties,  A.,  donee  of  power,  1 ;  B.,  C,  and  D.,  new  trees, 
mcntlj  ^*  Whas  these  psnts  are  intd  to  be  read  as  supplemental  to 
to  the  set-  au  indre  dated,  &c.,  and  expd,  &c.,  being  the  settlemt  exted 
t  ement,  ^^  ^j^^  man'e  of  the  sd  A.  with  the  sd  K.,  his  late  wife,  the 
former  power  of  apptg  new  trees  whof  is  vested  in  the  sd  A.,  and 
appoint-  supplemental  to  an  indre  of,  &c.,  being  an  apptmt  of  the  sd 
new  trus-  L.  to  be  a  tree  of  the  sd  settlemt  in  the  place  of  M.,  one 
*^'  of  the  trees  thof  who  was  dead,  jointly  with  the  sd  N.  and 

transfer-  ^m  ^^^  Supplemental  to  an  indre  of,  &c„  whby  the  sevl 
ring  trust  freelid  and  leasehd  hereds,  the  short  parlars  of  which  are 
contd  in  the  first  and  second  pts  of  the  schdle  hto  resply, 
were  assured  to  the  sd  L.,  N.,  and  O.,  as  to  such  of  the  sd 
hereds  as  are  of  freehd  tenure  in  fee  simple,  and  as  to  snch 
of  the  sd  hereds  as  are  of  leasehd  tenure  for  the  respive 
residues  then  unexpired  of  the  terms  granted  by  the  sevl 
indres  of  lease  thrin  recited,  and  the  sevl  copyhd  hereds 
and  premes,  the  short  parlars  whof  are  contd  in  the  third 


Ab  to  W  ^  ^  making  the  deed  sapplemental  to  the  settlement  and  the  prior 

making  sapplemeptal  deeds,  see  above,  p.  79,  note;  there  is  a  practical  con- 
deed  Blip-  venience  and  no  impropriety,  in  indicating  shortly  the  nature  of  the  prior 
plemental.  deeds  as  is  here  done,  and  the  precedent  would  otherwise  be  scarcelj  in- 
telligible. If  preferred,  the  particulars  of  the  prior  deeds  may  be  gi^ven  in  a 
schedule ;  and  as  to  the  power  to  appoint  new  trustees  and  to  vest  the  trust 
estate  by  the  declaration  of  the  appointor,  ss.  31  and  34  of  the  Act,  and 
above,  pp.  Ill  et  seq. 
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pt  of  the  sd  schdle  hto,  were  covted  to  be  surrendered  to 
the  sd  L.,  N.,  and  O.  and  their  hrs,  on  the  trosts  of  the  sd 
fletdont :  And  whas  the  sd  copyhd  hereds  and  premes,  were  SorreDder 

on  Ihe day  of duly  suirendered  in  psuance  of  the  bgidli?^" 

sd  covt;  and  the  sd  L.^  N.,  and  O.  were  duly  admitted  thto: 

And  whas  the  sd  L.  died  in  the  yr :  And  whas  the  sd  l>eaUi  of 

N.  ia  of  unsound  mind  and  has  been  so  found  by  inquisition  un^cy  <^ 
dated,  &c.,  [or,  but  has  not  been  so  found  by  inquisition]:  *no^f» 

And  whas  the  sd  O.  in  the  month  of went  to  reside  mnd  ab- 

abroad  at  ,   and  has  ever  since  remained  and  still  J^*^^ 

KDiaias  abroad.     Desire  to  appt  B,,  C,  and  D.,  trees  in  the 

piace  of  L.,  AT.,  and  O. ;  And  whas  the  ppty  now  subjt  to  PreMnt 

the  kusts  of  the  sd  settlemt  consists  of  the  sd  hereds  ^^^ 

Msured  by  the  above-mentd  indre  of,  &c.,  and  the  sd  sur-  propertj. 

render  and  admittce,  and  wch  are  resply  specified  in  the 

first,  second,  and  third  pts  of  the  sd  schdle  hto,  and  the 

sevl  bond  debts,  policies  of  assurance,  rerersionary  intts, 

and  annies  or  yrly  sums  wch  are  resply  specified  in  the 

fourth  pt  of  the  sd  schdle,  and  the  furniture  and  effects  wch 

are  specified  in  the  fifth  pt  of  the  sd  schdle,  and  the  seyl 

mtge  debts,  stocks,  funds,  shares,  and  sees  wch  are  resply 

specified  in  the  sixth  pt  of  the  sd  schdle :  And  whas  it  is  Copyholds, 

intd  that  the  sd  copyhd  hereds  and  premes,  and  the  sd  mtge  ^  stocks 

debts  and  the  sees  for  the  same,  and  the  sd  stocks,  funds,  J*^^*™***" 

shares,  and  sees  wch  are  resply  mentd  or  specified  in  the  separuteiy. 

third  and  sixth  pts  of  the  sd  schdle  hto  shall,  as  soon  as 

nuy  be,  be  assured  or  transferred  to  or  vested  in  the  sd  B., 

C,  and  D,,  upon  the  trusts  of  the  sd  settlemt  (b).    NOW  Appoint- 


(b)  If  the  copjholda  have  not  been  actually  sarrendered  to  the  trustees,  As  to  vest- 
90  that  the  legal  estate  is  outstanding,  the  equitable  interest  (that  is  to  say,  ing  the 
tlie  inght  to  call  for  a  conveyance  of  the  legal  estate)  may  be  included  in  prope^y  in 
the  Testing  declaration,  though  it  would  undoubtedly  pass   to  the  new  ^  V]°^ 
tnatees  by  yirtue  of  their  appointment  and  without  any  transfer ;  see 
Abore,  pi  115.    As  to  copyholds,  see  now  the  (3opyhold  Act,  1887,  a.  1.    The 
Itmacy  of  one  of  the  trustees  would  in  this  case  necessitate  an  application  to 
the  Court  nnder  the  Trustee  Act,  1850,  in  order  to  effect  the  transfer  of 
thxme  portions  of  the  tmst  estate  which  cannot  be  Tested  by  the  appointor's 
declaimtion ;  see  as  to  this,  p.  116. 

L  2 


148 


APPOINTMENTS  OF  NEW  TRUSTEES. 


Vesting 
declan- 
tion. 


As  to  free- 
holds and 
leaseholds. 


ehoses  in 
action, 


and  fur- 
niture. 


THIS  INDRE  WITNETH  that  the  sd  A.,  in  exercise  of 
the  power  for  this  ppose  vested  in  him  hy  the  sd  settlemt 
and  the  Conveyancing  and  Law  of  Property  Act,  1881,  and 
of  every  other  power,  &c.,  doth  hby  appt,  &c.,  apptmt  of 
B.J  C,  and  D,  trees  in  place  of  N.,  L.,  and  O. :  AND  THIS 
INDRE  ALSO  WITNETH  that  in  psuance  of  the  sd 
apptmt  and  in  exercise  of  the  power  in  this  behalf  conferred 
by  the  above-mentd  statute,  he,  the  sd  A.,  doth  hby  declare 
that.  First,  the  sevl  freehd  and  leasehd  hereds  and  premes 
mentd  or  described  in  the  first  and  second  pts  of  the  schdle 
hto  and  all  other,  if  any,  the  freehd  and  leasehd  hereds  and 
premes  assured  by  the  sd  indre  of,  &c.,  or  wch  are  now  by 
any  means  vested  in  the  sd  N.  and  O.,  as  such  surviving  trees 
as  afsd  (exclusive  of  any  lands  or  hereds  vested  in  them  by 
way  of  mtge  for  securing  any  moy  subjt  to  the  trusts  of  the 
sd  settlemt),  and  all  the  este  and  intt  of  the  sd  N.  and  O., 
as  such  surviving  trees  as  afsd,  in  the  same  respive  premes, 
And  Secondly,  the  sevl  bond  debts  and  intt,  policy  moys, 
reversionary  intts,  annies  or  yrly  sums,  and  premes  specified 
in  the  fourth  pt  of  the  sd  schdle  hto,  and  the  right  to 
recover  and  rece  the  same  respive  premes,  and  all  the  este 
and  intt  of  the  sd  N.  and  O.  as  such  surviving  trees  as  aisd 
thrin,  And  Thirdly,  all  the  furniture  and  effects  specified  in 
the  fifth  pt  of  the  sd  schdle  hto,  and  all  the  este  and  intt  of 
the  sd  N.  and  O.  as  such  surviving  trees  as  afsd  thrin,  shall 
resply  vest  in  the  sd  B.,  C,  and  D.,  their  hrs^  exs,  ads, 
and  assigns  resply,  as  joint  tenants,  upon  and  for  the 
trusts  and  pposes  upon  and  for  wch  the  same  resply  ought 
to  be  held  by  virtue  of  the  sd  indre  of  settlemt  or  orwise. 
In  witness,  &c.  (c). 


Heredita- 
ments. 

Bond  debt. 


The  Schdle  above  referred  to. 

Pts  1,  2,  and  8. — Freehds  and  leasehda. 

Pt  4. — All  that  bond,  dated,  &c.,  under  the  hand  and  seal 


(O  Notice  of  the  deed  should  be  given,  as  regards  the  ehoses  in  actio& 
transferred  by  it,  to  the  seyeral  debtors,  insurance  offices  and  trustees. 
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of,  Ac,  whby  the  sd became  bound  to  in  the 

penal  sum  of  £ conditioned  for  the  paymt  of  £ and 

the  ppal  moy  and  intt  now  due  and  henceforth  to  become 
due  for  the  same  and  the  full  benefit  and  advantage  thof. 

All  those  the  sevl  policies  of  assurance  on  the  lives  of PoliciM  of 

and resply  parlars  whof  are  as  follows : 


Kameof 
Office. 

PenoDB  in 

whoae  Names 

Policy  effected. 

Amount  of 
Poli<7. 

Date. 

Number. 

1 

All  that  the  share,  este  and  intt  of  the  sd under  the  Bem^ 


arising,  &c.,  09  the  Annnity. 


binbfe  recited  indre  of  settlemt  [will],  expectant  and  to  take  ^^^!2i. 

effective  posson  on  the  death  of  [or  the  default  or 

fiilure  of  issue  of  the  sd by  his  wife wch  shall 

last  happen]  of  and  in,  &c. 

All  that  anny  or  yrly  sum  of  £ — 
case  may  be,  and  payable,  &c. 

Pt  5. — The  furniture  and  househd  effects  in  the  house  of  Pnraitnre. 

or  such  pts  thof  as  are  subjt  to  the  trusts  of  the  will  of 

the  above-mentd  testor. 

Pt  6. — ^A  sum  of  £ with  intt  secured  on  mtge,  dated.  Mortgage 

^  *  '  debts,  &c. 


&c.,  of  an  este  situate,  &c. 

£ 2}  per  cent.  Consolidated  Stock. 

£ 4  per  cent.  Preference  Stock  of  the  

Co. 

shares  of  £ each  of  the Co.  Limd. 


Railway 
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xm. 

DEED  executed  on  the  Retirement  of  one  of  three 
trustees  of  a  SettlembnTi  under  the  Conveyakgeno 
Act,  1881  (a).  A  short  'paragraphed  form  by 
Supplemental  Deed  loiihout  recitals. 

Parties,  A.,  Donee  of  power  of  apptg  new  trees,  1 ;  B.,  Re- 
tiring   tree,   2;    C.  and  D.,  continuing  trees,  8.     Supple- 
mental to  an  indre  of  settlemt  dated,  &c.,  WITNETH,  as 
follows : — 
Desire  to        1.  The  sd  B.  hby  declares  that  he  is  desirous  of  retiring 
cbarged.     ^^^  being  dischged  from  the  trusts  of  the  above  mentd  indre 

of  settlemt. 
Consent  of  2.  The  sd  A.,  C,  and  D.  hby  consent  to  the  dischge  of 
llT^n^  the  sd  B.  from  such  treeship,  and  to  the  vestg  in  the  sd  C. 
tinuing  and  D.  alone  of  the  ppty  now  held  upon  or  subjt  to  the  trusts 
of  the  sd  indre  of  settlemt  [the  short  parlars  of  wch  are 
stated  in  the  schdle  hto]  (b). 
Declaration      3.  The  sd  A.,  B.,  C,  and  D.  hby  declare  that  all  the 

tnisres-      ^^^  premes  mentd  in  the  first  pt  of  the  sd  schdle  hto 

txte(c).  and  all  otlier  (if  any)  lands,  hereds,  chattels,  and  ppty, 
whether  real  or  psonal  (includg  things  in  action),  wch  are 
now  subjt  to  the  trusts  of  the  sd  indre  of  settlemt  (not  being 
a  legal  este  or  intt  in  copyhd  or  customary  lands  or  hereds, 
and  not  being  lands  or  hereds  vested  in  the  sd  B.,  C,  and 
D.,  or  any  of  them,  by  way  of  mtge  for  securg  moy  subjt  to 
the  trusts  of  the  sd  indre  of  settlemt)  shall  vest  in  the  sd 
C.  and  D.  alone,  their  hrs,  exs,  ads,  and  assigns  resply 
(accordg  to  the  nature  of  the  ppty)  as  joint  tenants  for  all 
such  este  and  intt  as  the  sd  B.,  C,  and  D.,  or  any  of  them, 


(a)  See  as.  32,  34  ;  and  above,  p.  114  ;  and  as  to  supplemental  deeds,  see 
p.  79. 

(6)  It  would  be  proper,  though  not  essential,  to  insert  a  short  statement 
of  what  the  trust  property  consists  of,  referring  if  convenient  to  a  schedule. 

(c)  See  p.  115, 
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had  ihrin  resply  immedly  before  the  exon  of  these  psnts 
and  upon  the  trusts  and  subjt  to  the  provons  applicable 
thto  resply  by  virtue  of  the  sd  indre  of  settlemt  or  orwise. 
l^Or,  The  sd  B.  as  trustee  doth  hby  rele  unto  the  sd  C.  and  Or,  Con- 
D.,  their  hrs^  exs,  ads,  and  assigns  resply,  accordg  to  the  firing 

nature  of  the  ppty,  All  and  sinor  [the  and  premes  JT*^^^ 

mentd  in  the  first  pt  of  the  sd  schdle  hto,  and  all  other,  if 
any,]  the  ppty,  este,  and  effects  whatsr,  whether  real  or 
psonali  now  vested  in  the  sd  B.,  C,  and  D.,  at  law  or  in 
equity,  upon  the  trusts  of  the  sd  indre  of  setUemt  [other 
than  lands  or  hereds  vested  in  them,  the  sd  B.,  C,  and  D., 
by  way  of  mtge  for  securg  moy  subjt  to  the  trusts  of  the 
same  indre] :  To  hold  the  same  unto  and  to  the  use  of 
the  sd  C.  and  D.,  their  hrs,  exs,  ads,  and  assigns  resply, 
accordg  to  the  nature  of  the  ppty,  and  to  the  intent  that  the 
same  premes  resply  may  be  vested  in  them  alone,  as  joint 
tenants,  upon  the  trusts  of  the  sd  indre  of  settlemt.] 

4.  It  is  hby  agreed  and  decld  that  every  further  assurce.  Further 
transfer,  and  thing  necy  for  vestg  any  of  the  ppty  [mentd     ^^"° 
in  the  sd  schdle  hto,  or  any  other  ppty]  comprd  in  or 
subjt  to  the  trusts  of  the  sd  indre  of  settlemt  in  the  sd  C. 
and  D.  alone,  their  hrs,  exs  and  ads  resply,  shall  be  exted 
and  done  forthwith  {e).    In  witness,  &c.  (/). 

[Schedule,] 


{d)  As  the  retiring  trustee  moat  be  a  party  to  the  deed,  his  interest  in  the  As  to 
tmst  property  may  be  conveyed   in  the  ordinary  way  (by  release  of  his  retiring 
estate  in  joint  tenancy  to  his  co-trustees),  as  in  the  variation  in  brackets,  tnistee 
If  there  are  mortgages  they  should  be  excepted  and  transferred  by  separate  f^^'^^^y^'^S 
deeds.    But  the  release  may,  it  is  considered,  extend  to  the  legal  estate  in 
copyholds  (see  Scriven  on  Copyholds,  p.  116),  and  in  this  respect  the  con- 
veyance has  an  advantage  over  a  vesting  by  declaration  under  the  late  Act ; 
and  the  conveyance  has  the  further  (though  unimportant)  advantage  that  it 
enables  a  covenant  against  incumbrances  to  be  implied  under  the  Act  (see 
above,  p.  122,  note),  which  must  otherwise  be  expressed  ;  but  it  is  not  the 
practice  to  insert  an  express  covenant. 

(«)  This  clause  operates  as  a  covenant  by  B. 

(/)  Proper  notices  of  the  deed  with  respect  to  any  chosos  in  action 
should  be  given  ;  see  the  previous  precedents. 
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Recitals. 

TniBts  un- 
executed. 

Desire  of 
trustee  to 
retire,  &c. 

Appoint- 
ment. 

Conveyance 
and  assign- 
ment to 
provisional 
trustee. 


XIV. 

APPOINTMENT  (endorsed)  of  a  New  Trustee  inplace 
of  a  retiring  Trustee  of  a  Trust  Deed  of  Beal  and 
Personal  estate^  containing  general  Powers  of 
Sale,  Leasing,  and  MANAaEMENT,  dkc.,  where  part 
of  the  property  is  or  may  be  Abroad,  and  the  pro- 
perty  is  conveyed  and  assigned  to  a  Pbovisional 
Trustee  upon  trust  to  reconvey  and  reassign  to  the 
continuing  and  new  Trustees  (a). 

Parties,  A.  and  B.,  present  trees,  1 ;  C,  new  tree,  2 ;  D., 
provonal  tree,  8.  Whas  the  trusts  of  the  within  written 
indre  have  not  yet  been  fully  exted  :  And  whas  the  sd  A.  is 
desirous  of  retiring  from  the  trusts  of  the  sd  indre,  and  he 
and  the  sd  B.  have  determined  to  appt  the  sd  C.  to  be  a  tree 
thofintheplaceofthesdA.  NOW  THIS  INDBE  WIT- 
NETH,  &c.,  apptmt  by  A.  and  B.  of  C,  to  be  a  tree  in  the  place 
of  A.,  pp.  117—118.  AND  THIS  INDRE  FURTHER 
WITNETH  that,  in  psuance  of  the  sd  apptmt,  and  in  conson 
of  the  premes,  the  sd  A.  and  B.  do,  and  each  of  them  doth 
hby  grant,  convey,  and  assign  unto  the  sd  D.,  All  and 
siNGR  the  ppty,  este,  and  effects  whatsr,  whether  real  or 
psonal,  or  movable  or  immovable,  in  posson,  reversion, 
remr,  or  expectancy,  or  in  action,  and  whether  in  England 
or  abroad,  wch  are  now  under  or  by  virtue  of  the  within 
written  indre  or  orwise  howsr  vested  in  the  sd  A.  and  B.,  or 
either  of  them,  for  any  este  or  intt  whatsr,  and  whether  at 
law  or  in  equity,  upon  the  trusts  of  the  same  indre,  vdth  the 


As  to 
appoint- 
ment and 
vesting 
where 
property 
abroad. 


(fl)  See  the  next  Precedent,  The  machinery  of  two  deeds  is  here  em- 
ployed (according  to  the  old  practice,  prior  to  22  &  23  Vict.  c.  85,  a.  21,  as  to 
personalty,  where  there  was  a  continuing  trustee),  as  it  might  be  doabtfol 
whether,  as  to  the  property  abroad,  the  continuing  trustee  could  conyej  and 
assign  to  himself.  For  the  same  reason  the  appointment  is  assumed  to  be 
made  under  a  power  in  the  instrument,  as  the  statutory  power  would  not 
apply  ;  and  the  other  recent  legislation  cannot  be  made  use  of. 


APPOINTMENTS   OF  NEW  TRUSTEES.  153 

li^ts,  easemtsy  and  appurts  to  the  sd  premes  belonging 
(saye  and  except  any  mtge  debts  so  vested,  and  tbe  sees  for 
the  same,  wch  are  intd  to  be  transferred  to  the  sd  B.  and  C. 
by  separate  deeds  (b)  ),  and  all  the  este  and  intt  of  the  sd  2SIJiSie*'to 
A.  and  B.,  or  either  of  them,  in  the  premes,  togb  wrra  fall  me  aame 
power  and  authority  to  the  sd  D.,  his  hrs,  exs,  ads,  and  f^v^^^ 
assigns,  and  the  trees  and  tree  from  time  to  time  of  the 
within  written  indre,  to  use  the  name  or  names  of  the  sd  A., 
his  hrs,  ess,  or  ads,  and  to  exercise  and  enforce  aU  lawful 
or  available  powers  and  remedies  for  the  ppose  of  demandg, 
suing  for,  recovering,  receivg,  and  obtaining  posson  of  and 
giTg  effectual  dischges  for  the  said  respive  premes  comprd 
in  the  convce  or  assignmt  expd  to  be  hby  made,  and  every 
or  any  pt  thof,  and  to  exte  and   do   all   such  instrumts, 
acts,  and  things,  whether  before  a  notary  public  or  other 
pnhlic  officer  or  orwise,  as  may  be  necy  or  pper  for  perfectg 
and  completg  these  psnts,  or  effectually  vestg  the  sd  respive 
premes  hby  conveyed  and  assigned  in  the  sd  D.,  his  hrs, 
exs,  ads,  or  assigns,  or  other  the  trees  or  tree  from  time  to 
time  of  the  within  written  indre,  and  for  any  such  ppose  as 
aiisd  to  appt  a  substitute  or  substitutes  at  pleasure.  To  hold  Habendum 
the  sd  real  and  psonal  este  and  premes  hby  conveyed  and^^" 
assigned  resply  unto  and  to  the  use  of  the  sd  D.,  his  hrs,  tnatee. 
exs,  ads,  and  assigns  resply  according  to  the  nature  of  the 
ppty,  UPON  TRUST  and  to  the  intent  that  the  sd  D.,  his  hrs,  ^pon  tnu* 
exs,  or  ads  resply,  shall  forthwith  by  anor  indre  already  and  re- 
prepared  and  engrossed  and  endorsed  on  the  within  written  »«^ 
indre,  and  intd  to  bear  even  date  with  and  to  be  exted 
immedly  after  these  psnts,  and  expd  to  be  made  between  the 
ad  D.  of  the  one  pt,  and  the  sd  B.  and  C.  of  the  other  pt, 
convey  and  assign  the  sd  premes  hby  conveyed  and  assigned 
nnto  and  to  the  use  of  the  sd  B.  and  C,  their  hrs,  exs, 
ads,  and  assigns  resply,  to  be  held  by  them  upon  and  for  the 
trusts  and  pposes  applicable  to  the  same  premes  resply, 
under  or  by  virtue  of  the  within  written  indre.     Covt  by  A. 


(&)  See  above,  p.  115. 
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a/nd  B.  with  D,  agat  incumbcea ;  see  Conveyances  on  Sale. 

In  WITMESSy  &c.  (c) 


Reconvey 
ance  and 
reassign- 
ment. 


XV- 

RECONVEYANCE  and  Reaaaignmmt  by  the  Provi- 
sional Trustee  in  the  last  Precedent  (also  en- 
dorsed on  the  Trust  Deed), 


Ptibs,  D.,  provon^l  tree,  1;  B.  and  C,  continuing  and 
new  trees,  2.  WITNETH  that  in  psuance  and  exon  of  the 
trust  or  diron  in  that  behalf  in  the  above  written  indre 
contd^  the  sd  D.  doth  hby  grant,  convey^  and  assign  onto 
the  sd  B.  and  C,  all  and  singr  the  ppty^  &c.,  as  in  last 
Precedent,  conveyed  and  assigned  to  the  sd  D.,  his  hrs,  exs, 
adSy  and  assigns,  by  the  above  written  indre,  with  the 
appurts  thof,  and  all  the  este  and  intt  of  the  sd  D.  in  the 
Habf  ndi  m  premes,  To  HOLD  the  said  real  and  psonal  este  and  premes 
hby  conveyed  and  assigned  resply  unto  and  to  the  use  of 
the  sd  B.  and  C,  their  hrs,  exs,  ads,  and  assigns  resply 
according  to  the  nature  of  the  ppty  to  be  held  by  them 
upon  and  for  the  trusts  and  pposes  applicable  to  the  same 
resply,  under  or  by  virtue  of  the  within  written  indre.     In 

WITNESS,  &C. 


to  trustee  s. 


(<?)  Any  proper  notices  aa  to  choses  in  action,    &c.,  comprised    in  the 
deed  should  be  given. 


APPRENTICESHIP. 


INDENTURE  o/ Apprenticeship  (a). 

THIS  INDRE,  made,  &c.,  Between  A.,  of,  &c.,  master,  Parties, 
of  the  first  pt;  B.,  apprentice,  son  of  C,  of,  ic,  of  the 
second  pt;  and  the  sd  C,  of  the  third  pt,  WITNETH,  po^*""* 

that  in  conson  of  the  stun  of  £ now  pd  by  the  sd  C.  to 

the  sd  A.,  the  rect  whof  he  doth  hby  acknowe,  and  in 
conson  also  of  the  service  of  the  sd  B.  to  be  done  or 
frfbnned  to  or  for  the  sd  A.,  and  of  the  covts  and  agreemts 
iiinafter  entd  into  by  the  said  C.  and  B.,  he,  the  sd  A.,  at 
the  request  of  the  .sd  C,  and  with  the  consent  (hby  testified) 
of  the  sd  B.,  doth  hby  covt  and  agree  with  the  sd  C,  and 
also  with  the  sd  B.  in  mner  followg,  that  is  to  say,  that  he, 
the  sd  A.,  will  take  and  rece  the  sd  B.  as  his  apprentice  ^  reoeiT* 

fi^m  the  day  of  the  date  of  these  psnts  for  the  term  of 

jn,  and  also  will,  during  the  sd  term,  to  the  best  of  his 
power,  knowledge  and  ability,  instruct  the  sd  B.  in  the  iMtract, 

trade  or  bnsiness  of ,  and  in  all  things  incident  or 

rehtg  thto,  in  such  mner  as  he,  the  sd  A.,  doth  now  or 


(«)  For  the  law  as  to  apprentioeship  Bee  Simpson  on  Infants,  pp.  91  et  s^q  ;  Authoriti<» 
sad  the  Acts  enninerated  in  the  Index  to  the  Statutes  under  '*  Apprentice ;  "  on  appren- 
tnd  the  cases  in  the  notes  infra.    There  are  of  coarse  special  forms  ap-  tioedup. 
phable  to  particular  caseS}  e^.,  under  46  &  47  Vict.  c.  41,  2nd  Schedule, 
(Xacfaant  Shipping,  fishing  boats). 

As  to  stamps,  see  the  Stamp  Act,  1870,  Schedule,  tit  Apfbekticesuip  stamps, 
and  General  Exekptiuns  fbok  all  Stamp  Duties  ;  and  the  Merchant 
Shipping  Act,  1854,  s.  143. 
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shall  hrafler  dm*ing  the  sd  term  use  or  practise  the  same, 
to  pioTide  [And  will  durmg  the  said  term  find  and  provide  the  sd  B. 
lodging,  with  good  and  sufit  board  and  lodging  in  the  house  of  the 
or,  pay  sd  A.,  OT  "  And  WILL  pay  to  the  sd  B.  during  the  sd  term 
in^iieu°^  or  until  the  sooner  determinon  of  the  sd  apprenticeship,  the 
thereof,      respive  sums  following,  in  lieu  of  providg  him  with  board 

and  lodging  (that  is  to  say),  the  sum  of  £ for  the  first 

yr  of  the  sd  term,  the  sum  of  £ for  the  second  yr  thof, 

&c.,  payable  [quarterly]  on  day  of ,  &c,,  with  a 

proportionate  part  thof  up  to  the  day  on  wch  the  sd  appren- 

Bnsineflfl     ticeship  shall  terminate  "]  (6),  And  further  that  the  sd 

A.  shall  not  require  the  sd  B.  to  attend  to  the  business  or 

affairs  of  the  sd  A.,  for  a  longer  period  than hours  in 

each  day,  unless  the   sd   B.  shall  unavoidably  be  longer 

engaged  by  an  extreme  and  unusual  pressure  of  business : 

Appren-     And  IN  coNSON  of  the  covts  and  agreemts  hinbfe  contd  on 

the  pt  of  the  sd  A.^  the  sd  C.  doth  hby  place  and  bind 

the  said  B.,  and  the  sd  B.  with  the  consent  of  the  sd  C. 

doth  hby  place  and  bind  himself  with  and  to  the  sd  A. 

during  the  term  afsd,  during  all  wch  time  the  sd  B.  shall 

faithfully,  honestly,  and  diligently  serve  him,  the  sd  A., 

and  obey  and  pform  all  his  lawful  and  reasble  commands 

and  requiremts,  and  shall  not  do  any  damage  or  injury  to 

the  sd  A.  or  knowingly  suffer  the  same  to  be  done  witht 

acquaintg  him  thwith,  but  shall  in  all  things  conduct  and 

acquit  himself  as  an.  honest  and  faithful  apprentice  ought  to 

Covenant    do :  And  FOR  the  consons  afsd,  the  sd  C.  doth  hby  covt 

,  and  agree  with  the  sd  A.,  that  the  sd  B.  shall  faithfully, 

shall  serye,  honestly,  and  diligently  serve  the  sd  A.  as  his  apprentice 

to  provide  during  the  term  afsd  :  And  also  that  he,  the  sd  C,  his  exs 

necessarieB. 


Ab  to  pro-        (&)  "Where  the  deed  provides  for  paying  wages,  a  provision  stopping  the 

visionB         wages  of  the  apprentice  daring  a  lock-out  or  tnm-out  would  be  inyalid 

not  for         (^Meakin  v.  Morn's,  12  Q.  B.  D.  352),  as  also,  it  is  presumed,  would  be  a 

.?      provision  for  reducing  the  wages  in  the  event  of  the  working  hours  being 

reduced  under  the  Factory  Acts  or  similar  legislation.    See  farther  as  to 

provisions  not  for  the  benefit  of  the  apprentice,  Leslie  ▼.  Fitzpatrick^ 

3  Q.  B.  D.  229. 
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or  ads,  will  at  his  or  their  own  expse,  find  and  provide  the 

6d  B.  with  good  and  sufft  [board,  lodging,]  clothg,  washg, 

pocket-moj,  medicine  and  medical  attendee  (c),  and  all  other 

necessaries,  [except  board  and  lodging  as  afsd]  during  the  sd 

tena  [and  will  also  pay  the  expses  of  the  fanl  of  the  sd  B. 

in  the  case  of  his  death  during  the  sd  term]  (d) :  [Provd  Proriso  in 

ALWAYS  and  it  is  hby  agrd  that  in  case  the  sd  B.  shall  die  SSoh  Xt* 

within calr  months  from  the  day  of  the  date  hrof,  [or 

in  case  the  health  of  the  sd  B.  shall  within  that  time  fail,  bo 
as  to  incapacitate  him  from  followg  the  trade  or  business  of 

,  and  such  failure  of  health  shall  be  certified  by  two 

duly  qualified  medical  practitioners  (e)],  the  sd  A.   shall 

repay  to  the  sd  C.  the  sum  of  £ ,  pt  of  the  sd  premium 

or  som  of  £ so  pd  to  the  sd  A.  as  afsd,  and  in  case 

snch  death  [or  failure   of  health  certified  as  afsd]  shall 

happen  after  such  cab  months,  but  within yrs 

from  the  date  hrof,  then  the  sd  A.  shall  repay  the  sum  of 

£ ,  pt  of  the  sd  premium]  :  [Provd  also,  and  it  is  hby  ProTwo 

farther  agrd,  that  in  case  the  sd  A.  shall  die  before  tlie  ^i^'a 

__1 death  (O- 

(r)  As  to  the  master's  liability,  in  the  absence  of  stipulation,  to  8U[>ply  Medical 
the  apprentice  with  medical  attendance,  see  R.  v.  Smithy  8  C.  &  P.  153.         attendance. 

(d)  The  following  proyision  for  a  change  in  the  locality  of  the  business 
seems  free  from  the  objection  in  Eaton  v.  Wegtem,  9  Q.  B.  D.  636  (over- 
ruling Rayee  t.  Charlton,  8  Q.  B.  D.  1). 

"  Provd  always  that  in  case  at  any  time  and  so  long  as  proTision 
the  sd  A.  shall  require  the  sd  B.  to  serve  his  apprenticeship  foyemoTal 

tt  any  place  more  than  miles  distant  from afsd 

(wch  he  shall  be  at  liberty  to  do  provd  the  distance  does 

not  exceed miles  thfrom)  then  the  sd  A.  shall  find 

pper  and  snfft  board  and  lodging  for  the  sd  B.  in  the  house 
of  him  the  sd  A.  or  elsewhere,  and  the  sd  C.  his  exs  or  ads, 

shall  pay  to  the  sd  A.  the  sum  of  £ per  week  towards 

the  expses  thof." 

As  to  the  case  of  the  employers  being  a  firm  which  becomes  split  into 
two,  eee  Eaton  v.  Western^  vbi  supra, 

(e)  See  Derby  ▼.  Huniber,  L.  R.  2  C.  P.  247. 

CO  In  the  abeenoe  of  a  provision  to  that  effect  no  part  of  the  pTeminm  Death  or 
is  recoreiable  on  the  master's  death,  Whinoup  v.  Hv^ha,  L.  R.  6  C.  P.  78  ;  hank- 
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expiron  of  the  sd  apprenticeship,  then  the  exs  or  ads  of 
him,  the  sd  A.,  shall  as  soon  as  may  be  after  his  dece  find 
and  provide  for  the  sd  B.  anor  pper  and  suitable  master 

followg  the  trade  or  business  of ,  and  at  their  own  cost 

assign  over  and  bind  the  sd  B.  to  such  new  master  for  such 
residue  as  shall  be  then  unexpired  of  the  term  of  his  sd 
apprenticeship  upon  the  same  terms  or  upon  terms  equally 
advantageous  to  the  sd  B.  as  are  contd  in  these  psnts,  and 

in  default  thof  shall  pay  to  the  sd  C.  the  sum  of  £ for 

every  yr  and  a  proportionate  sum  for  any  fraction  of  a  yr  of 

the  sd  term  of yrs  wch  shall  at  the  dece  of  the  sd  A. 

Power  for  ^g  unexpired] :  [Provd  also,  and  it  is  hby  further  agrd, 
service  that  the  sd  A.  shall  permit  the  sd  B.,  if  he  shall  require  the 
ywrni         same  in  writg,  to  leave  the  service  of  him,  the  sd  A.,  at  the 

expiron  of  the  first yrs,  or  at  any  time  thrafter,  and  to 

employ  the  remr  of  the  sd  term  for  his  own  use  and  benefit 
witht  any  interference  or  claim  on  the  pt  of  the  sd  A*  in  or 
for  any  gains  or  earnings  thrafter  made  by  the  sd  B.  in  the 
Dismiasal  afsd  trade  or  business  or  orwise] :  [Pbovd  also,  and  it  is 
dwrt  (^'^  hby  further  agrd,  that  in  case  the  sd  B.  shall  at  any  time 
during  the  sd  term  be  wilfully  disobedient  to  the  lawful  and 
reasble  commands  of  the  sd  A.,  or  shall  orwise  grossly  mis* 
conduct  himself,  it  shall  be  lawful  for  the  sd  A.  to  dischge 
the  sd  B.  from  his  service,  provd  that  in  such  case  he  shall 
repay  the  sd  C.  the  sum  of  £ for  every  yr  and  a  pro- 
portionate sum  for  any  fraction  of  a  yr  of  the  sd  term  of 

yrs  wch  shall  be  then  unexpired] :    [And  it  is  hby 

agrd  that  upon  the  expiron  of  the  sd  apprenticeship  and  the 
dischge  by  the  sd  B.  and  C.  of  all  their  respive  obligons  to 
the  sd  A.  hrunder  this  psnt  indre  shall  be  delivered  by  the 
sd  A.  to  the  sd  B.]    In  witness,  &c. 


rapt<7  of     see  29  Sol.  J.  315.    As  to  the  bankraptcy  of  the  master,  see  the  Bankruptcj 
master.        Act,  1883,  s.  41.    If  the  contract  of  service  extends  to  the  master's  exccotois, 

the  deed  will  at  his  death  be  binding  as  between  them  and  the  appreatioe ; 

Coiiper  V.  Simmong,  7  H.  &  N.  707. 
(^)  See  Weitwick  v,  Th^odor,  L.  R.  10  Q.  B.  224. 
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n. 

ARTICLES  of  Clerkship  to  a  SoucrroB,  the  Clerk 
hdng  Of  Age.  Variation  whtrt  he  is  Under  Age 
and  his  'Father  joins  (a). 

ARTICLES  OP  Agreemt  made  this day  of , 


Between  [A.,  of,  &c.,  father  of  the  clerks  of  the  first  pt,]  PartiM. 

B.,  of,  &e.,  clerky  of  the  one  [second]  pt,  and  C,  of,  &c.,  aolor, 

of  the  other  [third]  pt :  Whas  the  sd  B.  [A.]  has  applied  to  Reciul. 

the  sd  C.  to  accept  [his  son]  the  sd  B.  as  an  articled  clerk, 

wch  the  sd  C.  has  agrd  to  do  in  mner  and  on  the  terms 

hinafter  appearg  :    NOW   THESE   PSNTS  WITNESS  cneA 

that,  Lq  psoance  of  the  sd  agreemt  the  sd  B.  [of  his  own 

free  will  and  with  the  consent  of  his  father,  the  sd  A.]  doth 

hby  place  and  hind  himself  clerk  to  the  sd  C,  to  serve  him 

ftom  the  day  of  the  date  hrof  for  the  term  of  five  yrs :  And  CoTenant 

THE  8D  B.  [A.]  doth  hhy  [for  himself  and  also  on  behalf  of  ^'  ■®^^' 

his  sd  son  B.]  covt  with  the  sd  C,  his  exs  and  ads,  in  mner 

followg,  that  is  to  say,  that  he,  the  sd  B.,  shall  and  will 

fidthfolly  and  diligently  serve  the  sd  C.  as  his  clerk  in  the 

profession  of  a   solor  of  the   Supreme   Court,  from  the 

day  of  the  date  hrof  during  the  sd  term  of  five  yrs,  and 

that  he,  the  sd  B.,  shall  not  at  any  time  cancel,  injure,  Not  to 

injare 
property. 

(a)  See  6  Jc  7  Vic.,  c.  73,  as.  4,  5,  8>11, 13 ;  23  &  24  Vic,  c.  127,  a.  7 ;  40  &;  Bnact- 
41  Vie.,  c.  25,  8.  23,  Sch.  2  ;  as  to  the  period  of  service,  see  6  Ic  7  Vic,  c.  73,  ments  as  to 
«.  3. 6 ;  23  &  24  Vic,  c  127,  ss.  2-6,  15,  32  ;  40  &  41  Vic,  c  25,  ss.  12,  13,  MticloB  of 
14 ;  35 1  36  Vic,  c  81  ;  as  to  registration,  see  50  &  61  Vic,  c  65,  ss.  7-9.  c^«^"*"P- 
is  to  the  iniolment  of  the  articles  numc  pro  tune,  see  Ex  parte  Darvillf, 
L  R.  2  C.  P.  244 ;  Ex  paHe  Banyard,  L,  R.  10  C.  P.  638  ;  Re  Sayer,  L.  B. 
10  C.  P.  569.    As  to  the  stamp,  see  The  Stamp  Act,  1870,  ss.  41  to  44,  and  Stamps. 
Schedule,  tit  Abticles  or  Clebkship. 

It  is  now  settled  that  the  practice  of  assigning  articles  of  clerkship  is  Assigning 
emmeiMis.    The  proper  coarse  is  bj  mntnal  agreement  to  cancel  the  original  Articles  of 
articles  and  to  enter  into  fresh  articles,  which  require  a  stamp  of  10*. ;  see  J*'^^*^* 
£t  parte  Adams,  4  Ch.  D.  39,  and  21  Sol.  J.,  pp.  357  and  585.    As  to  the  ^^^^ 
bankraptey  of  the  solicitor,  see  the  Bankruptcy  Act,  1883,  s.  41. 
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obliterate^  destroy,  spoil,  waste,  embezzle,  spend,  or  make 
away  with  any  of  the  books,  paper,  writgs,  moys,  stamps,  or 
other  ppiy  of  the  sd  C.  or  of  the  firm  in  wch  he  is  or  may 
for  the  time  being  be  a  ptner,  or  of  any  ptner  thrin,  or  of 
any  of  his  or  their  clients  or  employers  wch  shall  be  depo- 
sited in  his  or  their  hands,  or  entrusted  to  the  care,  custody, 
iCake  good  or  posson  of  him  or  them  or  of  the  said  B.,  And  that  in 
*^^  ***■     case  he,  the  sd  B.,  shall  act  contrary  to  the  covt  lastly 
hinbfe  contd,  or  if  the  sd  C,  his  exs  or  ads,  or  his  firm  for 
the  time  being,  or  any  ptner  thrin  for  the  time  being,  shall 
sustain  or  suffer  any  loss,  damage,  or  prejudice,  by  the  mis- 
behaviour, neglect,  or  improper  conduct  of  the  said  B.,  he, 
the  sd  B,  [A.],  his  exs  or  ads,  shall  make  good  and  reim- 
burse such  loss  to  the  sd  C,  his  exs  or  ads,  or  such  firm  or 
ptner  as  afsd,  as  the  case  mny  be,  or  refund  the  amt  or 
Keep         value  thof :  And  further,  that  he,  the  sd  B.,  shall  and 
will  from  time  to  time  and  at  all  times  during  the  sd  term 
of  five  yrs,  keep  the  secrets  of  the  sd  C,  and  of  such  firm 
as  afsd  and  of  every  ptner  thrin,  and  of  his  or  their  business, 
Obey         and  readily  and  cheerfully  obey  and  exte  his  or  their  lawful 
„     ^     ,  and  reasble  commands,  and  shall  not  desert  or  absent  him- 

Not  abflent 

himselt  self  from  the  service  or  employmt  of  the  sd  C.  at  any  time 
during  the  sd  term  witht  his  consent,  or  that  of  some 
member  of  the  firm  of  wch  he  may  for  the  time  being  be  a 
member,  first  obtained,  and  shall,  from  time  to  time,  and  at 
all  times  during  the  sd  term,  conduct  himself  with  all  due 

• 

diligence,  honesty,  sobriety,  and  temperance,  and  that  he, 

the  sd  B.,  will  truly  and  honestly  serve  him,  the  sd  C,  at 

all  times  during  the  sd  term  as  a  faithful  clerk  ought  to  do 

Covenant    in  all  things  whatsr  in  the  mner  above  specified :  In  conson 

^  whof  and  of  the  fium  of  £ by  the  sd  B.  [A.]  to  the  sd 

C.  now  pd  (the  rect  whof  the  sd  C.  doth  hby  acknowe),  he, 
the  sd  C,  doth  hby  covt  with  the  sd  B.  [A.],  his  exs  and 
ads,  in  mner  followg,  that  is  to  say,  that  he,  the  sd  C,  will 
to  accept  accept  the  sd  B.  as  his  clerk,  and  also  will  teach  and 
^  ^^^  instruct,  or  cause  to  be  taught  and  instructed,  the  sd  B. 
in  the  practice  and  profession  of  a  solor  of  the  Supreme 
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Conrt  wch  he  the  sd  C,  now  doth  or  shall  at  any  time 
hrafier  during  the  sd  term  use  or  practise,  and  also  will  at 
the  eipiron  of  the  sd  term  use  his  best  means  and  endea-  ^^  ^•^ 

to  06  Ma- 

TOUTS  at  the  request,  costs,  and  chges  of  the  sd  B.,  to  cause  miued. 
and  procure  him,  the  sd  B.,  to  be  admitted  and  sworn  a 
Bolor  of  the  Supreme  Court,  provd  that  he,  the  sd  B.,  shall 
hare  well  and  faithfully  served  bis  sd  intd  clerkship,  and 
shall  have  successfolly  passed  all  such  examinons  as  articled 
clerks  are  by  law  or  custom  bound  to  do  before  being  ad- 
mitted to  practise  as  solors.    [And  further  that  in  case  Ptotw©  for 
ke,  the  sd  C,  shall  retire  from  practice  or  die  before  the  toUcitor 
expiron  of  the  sd  term  of  five  yrs,  the  sd  C,  his  exs  or  ads,  (*)• 
shall  within  one  month  after  his  retiremt  or  death  pay  or 
cause  to  be  pd  to  such  pson  or  psons  as  shall  agree  to  accept 
the  sd  B.  as  his  or  their  clerk  for  the  residue  of  the  sd 
term,  the  sums  of  moy  followg,  that  is  to  say,  in  case  such 
retiremt  or  death  shall  happen  before  the  expiron  of  the 

first  yr  of  the  sd  term,  the  sum  of  £ ,  and  in  case  the 

same  shall  happen  after  the  first  yr  and  before  the  expiron  of 
the  second  yr  thof,  the  sum  of  £ ,  &c.]  In  witness,  &c. 


m. 

AGBEEM£NT  enabling  an  Apprentice  to  transfer  or 
determine  his  Apprenticeship. 

ARTICLES  OF  AGREEMT  made,  &c.,  Between  A.,  Parties, 
of,  &c.,  master,  of  the  one  pt,  and  B.,  of,  &c.,  apprentice,  of  the 
other  pt :  Whas  by  an  indre,  &c.,  the  sd  B.  bound  himself  Recital  of 
apprentice  to  the  sd  A.,  to  learn  his  business  of ,  from  the  Bh^7°  ^ 

(()  As  to  the  right  in  the  absence  of  express  contract  to  a  return  of  part  Death  of 
of  the  premium  on  the  death  of  the  solicitor,  see  p.  167,  note ;  Femt  t.  Oarrf  solicitor. 
28  Ch.  D.  409. 

K.E. — VOL.  I.  M 
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Covenant 
hj  ouster 


on  notice 


Agreement  day  of  the  date  thof  for  the  tenn  of  seven  yrs :  And  whas 
power!  ^^  ^^  ^^^^  ^^  ^^^  ^^  saidB.  shall  have  power  to  require 
an  assignmt  of,  or  to  determine  the  sd  service  and  appren- 
ticeship as  hinafter  mentd :  NOW  THESE  PSNTS  WIT- 
NESS that,  in  psuance  of  the  sd  agreemt  it  is  hhy  agrd, 
and  parlarly  the  sd  A.  hby  covts  with  the  sd  B.,  that  in 
case  he  the  sd  B.,  shall  at  any  time  hrafter,  daring  the  sd 
term,  of  seven  yrs,  be  desirous  of  servg  the  remr  of  the  sd 

term,  or  of  learning  the  sd  business  of ,  with  some 

pson  other  than  the  sd  A.,  who  shaU  be  a  resident  in 
England,  and  shall  give  notice  in  writg  of  such  his  desire 
to  tiie  sd  A.,  then  the  sd  A.  shall  and  will  on  the  rect  of 
to  aasign,  such  notice,  at  the  cost  of  the  sd  B.,  assign  and  transfer 
unto  such  pson  being  a  resident  in  England,  as  the  sd  B. 
shall,  by  any  such  notice  as  afsd,  nominate  for  that  ppose, 
all  the  residue  wch  shall  be  then  to  come  of  the  sd  term  of 
seven  yrs,  and  all  right  and  title  to  the  service  of  the  sd  B., 
during  such  residue  of  the  same  term :  And  also  that  in 
case  the  sd  B.  shall  at  any  time  hrafter  during  the  sd  term 
of  seven  yrs  be  desirous  of  determining  the  apprenticeship 
or  service  by  the  sd  recited  indre  contracted  to  be  served  or 
pformed,  and  give  notice  in  writg  of  such  desire  as  last  aisd 
to  the  sd  A.,  then  and  in  that  case  immedly  after  any  such 
notice  as  last  afsd  shall  have  been  given,  the  sd  indre  of, 
&c.,  and  the  apprenticeship  and  service  thby  contracted  to 
be  served  and  pformed,  and  every  covt,  agreemt,  and  thing 
thrin  expd  or  contd  shall  cease  and  become  void,  but  witht 
prejudice  to  any  right  of  action  wch  may  have  arisen  in 
respt  of  any  breach  thtofore  committed  of  any  of  such  covts 
or  agreemts.    In  witness^  &c. 


to  deter- 
mine. 


ARBITRATION  (a). 


CLAUSES    as    to   referring  Disputes  to  Asbttba- 

TION  (6). 

I.  ASO)  IT  IS    HBY   AGRD    AND   DECLD   that  if  at   any  time  For  refei- 

knrfler  any  dispute,  diffce,  or  question  shaU  arise  between  ^JJ^  ^j,. 
the  ad  pties  hto,  or  their  respive  [hrs]  exs,  ads,  or  assigns,  pntei  to 
or  any  of  them,  touchg  the  constron,  meaning,  or  effect  of  tnton  or 
ihse  fisaU,  or  any  clause  or  thing  hrin  contd,  or  the  rights  ■*  «"»?»«• 
or  liabilities  of  the  sd  pties  resply  or  their  respive  [hrs]  ^ '"™ 

(a)  Aa  to  the  law  on  this  subject,  see  Bomell  on  Arbitntion,  Bedman  on  Authorities 
Aibitation.    See  also  the  articles  in  33  S.  J.  40,  55,  and  the  cases  there  on  arbitra- 
refened  to.    As  to  the  power  of  ezecntors  and  trostees  to  refer  to  arbitra-  **<*o- 
two,  iee  the  Cony.  Act,  1881,  s.  37. 

(^)  This  and  the  three  following  forms  of  clauses  for  reference  of  fnture  Note  on 
disputes  aie  intended  for  insertion  in  deeds  or  agreements  not  under  seal,  arbitration, 
sad  maj  be  used,  with  the  yerbal  alterations  indicated,  where  there  are 
BMxe  than  two  parties,   and  also,  with  little  if  any  alteration,  where  a 
company  or  corporation  is  a  party.    The  word  "heirs"  is  of  course  only 
required  in  the  case  of  real  estate,  and  the  word  "  assigns  "  will  not  always 
Ik  appropriate.     With    respect   to   the   proceedings,  &c.,  on  voluntary 
tdet&uxa,  see  9  &  10  WUl.  3,  c.  15 ;  3  ft  4  Will.  4,  c.  42,  ss.  39-41 ;  the 
Common  Law  Procedure  Act,  1854,  17  k  18  Vic,  c.  125,  ss.  11-17;  and 
U  k  15  Vic,  c.  99,  8. 16.    As   to  the  discretion  of  the  Ck)urt  to  stay  pro- 
ceedings in  an  action  where  there  is  an  agreement  to  refer,  see  Willesford  t. 
irate«,8  Oh.  473,  480  ;  Lyon  v.  Johnson^  40  Ch.  D.  679.    The  proceedings 
consequent  on  a  reference  by  consent  where  no  action  is  pending  are  not 
affected  by  the  Judicature  Acis,  1873  and  1875 :  Cruikskank  v.  Floating 
BtUki  Co^  1  C.  P.  D.  260.    Special  proyisions  as  to  arbitrations  are  con- 
tained  in  many  acts  relating  to  companies  and  public  bodies,  which  must 
be  oooformed  to  where  they  apply ;  see  the  special  acts  enumerated  in  the 
iadez  to  the  statutes  under  Abbitbatiok.    As  to  the  difference  between 
mere  appnii8emen:t  by  yaluers  and  an  arbitration,  see  Be  Dawdyj  15  Q.  B. 
D.426;  Be  Carue  WtUm^U  Q.B,D.7;  Dart  V.  &  P.,  6th  ed.,  260. 

(e)  The  subeidiary  clauses  in  this  form  are  for  the  most  part  provided  for  ^^  i<ntaf 
by  Btatate  (see  9  ft  10  Will.  3,  a  15,  and  subsequent  acts  referred  to  in  the  ^^f^^ 
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exs,  ads,  or  assigns,  or  any  of  them,  under  these  psnts,  or 
orwise  howsr  in  relon  to  the  premes,  then  every  such  dis- 
pute, diffce,  or  question  shall  be  referred  to  the  arbitron 
of  two  indifferent  psons,  one  to  be  appted  by  each  pty  to  the 
referee,  or  an  umpire  to  be  appted  by  the  arbitrors  in  writg 
One  arbi-    [before  entering  on  the  business  of  the  referee] :  And  if 
proceed  if   either  pty  shall  refuse  or  neglect  to  appt  an  arbitror  within 
second  not  twenty-one  days  after  the  other  pty  shall  have  appted  an 
arbitror,  and  shall  have  served  a  written  notice  upon  the 
first  mentd  pty  requiring  such  pty  to  make  such  apptmt, 
then  the  arbitror  appted  as  afsd  shall,  at  the  request  of  the 
pty  apptg  him,  pceed  to  hear  and  determine  the  matters  in 
diffce  as  if  he  were  an  arbitror  appted  by  both  pties  for 
Award  to    that  ppose  {d) :  And  the  award  or  determinon  wch  shall  be 
made  by  the  sd  arbitrors,  arbitror,  or  umpire,  shall  be  final 
and  bindg  upon  the  sd  pties  hto  resply,  and  their  respive 
[hrs],  exs,  ads,  and  assigns,  so  as  such  arbitrors  or  arbitror 
shall  make  their  or  his  award  in  writg  within,  forty,  days 
next  (e)  after  the  referee  to  them  or  him,  or  on  or  before  any 

last  note)  ;  and  the  short  form.  No.  II.|  is  therefore  usoally  sufficient  and 
equally  effectual.    But  where  the  deed  or  agreement  maj  have  to  be  per- 
formed or  sued  upon  abroad,  it  may  be  proper  to  insert  the  full  form  or 
some  modification  of  it. 
(d)  The  following  piOYiso  is  sometimes  inserted  : — 

Notice  to        "  Provd  ALWAYS  that  no  such  dispute,  diffce,  or  question 

intStion^  as  afsd  shall  be  so  referred,  unless  within  ten  days  next 

to  refer      after  the  same,  shall  arise  the  pty  requiring  such  referee 

minationof  shall  give  notice  in  writg  to  the  other  pty  of  his  intention 

arbitrator.  ^^  refer,  and  also  in  such  notice  nominate  an  arbitror,  and 

also  require  the  other  pty  to  nominate  an  arbitror  on  his 

behalf,  and  if  the  latter  pty  fail  to  appt  an  arbitror  for  ten 

days  after  such  notice  shall  have  been  given,  the  pty  who 

has  appted  an  arbitror  may  appt  such  arbitror  to  act  as  sole 

arbitror  in  the  referee,  and  an  award  made  by  him  shall  be 

bindg  on  both  pties,  as  if  the  apptmt  had  been  consented  to 

by  both  pties.*' 

Enlarging        (0)  As  to  time  and  the  power  of  the  court  to  enlarge  it,  see  the 
time. 


ARBITKATIOK.  165 

later  day  to  which  the  sd  arbitrors  or  arbitror,  by  any  writg 

signed  by  them  or  him,  shall  enlarge  the  time  for  makg 

their  or  his  award,  and  so  as  such  umpire  shall  make  his 

award  or  determinon  in  writg  within,  twenty,   days  next 

after  the  origl  or  extended  time  appted  for  makg  the  award 

of  the  sd  arbitrors  or  arbitror  shall  have  expired,  or  on  or 

before  any  later  day  to  wch  the  umpire  shall,  by  any  writg 

signed  by  him,  enlarge  the  time  for  makg  his  award  :  And  ^^  ^^ 

ALSO  that  no  action  or  legal  pcdgs  shall  be  commenced  or  ings  to  be 

prosecnted  by  either  [any]  of  the  sd  pties  hto  or  his  [hrs],  *^*^ 

exs,  ads,  or  assigns  agst  the  [any]  other  of  them,  his  [hrs], 

exs,  ads,  or  assigns,   touchg   any   of  the  sd  matters  in 

diffce,  miless  the  pty  to  be  made  deft  to  such  action  or 

pcdgs  shall  have  refused  or  neglected  to  refer  such  matters 

to  arbitron,  psuant  to  the  provon  hinbfe  contd,  or  unless 

the  time  limited  for  makg  such  award  as  afsd  shall  have 

expired  witht  any  such  award  being  made :  And  also  that  Parties  to 

the  respive  pties  to   such  referee,   and  all  psons  claimgixied. 

throngh  them  resply  (a),  shall  submit  to  be  examined  by  the 

sd  arbitrors,  arbitror,  or  umpire  upon  oath  or  affirmon  in 

relon  to  the  matters  in  dispute,  and  shall  produce  before 

the  arbitrors,  arbitror,  or  umpire  all  books,  deeds,  papers, 

accts,  writgs,  and  documts  within  the  posson  or  power  of 

the  sd  respive  pties  wch  may  be  required  or  called  for,  and 

do  all  other  things  wch  during  the  pcdgs  on  the  sd  referee 

the  sd  arbitrors,  arbitror,  or  umpire  may  require  :    And 

THAT  the  witnesses  on  the  referee  shall,  if  the  arbitrors, 

arbitror,  or  umpire  shall  think  fit,  be  examined  on  oath  or 

affirmon:  And  that  the  costs  of  the  referee  and  award Co«tB. 

shall  be  in  the  discron  of  the  arbitrors,  arbitror,  or  umpire, 

who  may  direct  to  and  by  whom  and  in  what  mner  the  same 

or  any  pt  thof  shall  be  pd,  and  with  power  to  tax  or  settle 

the  amt  of  costs  to  be  so  pd  or  any  pt  thof,  and  to  award 

C.  L.  p.  Act,  1854,  8. 15  ;  Baker  t.  Stephens,  L.  R.  2  Q.  B.  523  ;  Denton  v. 
Strong,  L.  R.  9  Q.  B.  117  ;  May  v.  IlarcouH,  13  Q.  B.  D.  688. 

(a)  If  a  company  or  corporation  is  a  party,  this  should  be  extended  to 
their  directoxa,  members,  secretary,  clerks  and  officers,  as  the  case  may  be. 
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Power  to  costs  to  be  pd  88  between  solor  and  client:  And  that 
miflsion  this  Submission  to  referee  and  any  award  made  in  psuance 
iTnOeo?**  thof  may,  at  the  instance  of  either  of  the  pties,  and  witht 
Coart  (6).    any  notice  to  the  other  of  them,  be  made  a  rule  or  order 

of  the Division  [any  Division]  of  the  High  Court  of 

Justice. 
TheB&me.       n.  And  IT  IS  HBY  AGBD  that  any  and  every  dilute, 
(in  reii^  dififce,  or  question  wch  shall  at  any  time  arise,  &c.,  €U  in 
on  tbe       Form  J.,  shall  be  referred  to  the  arbitron  of  two  psons.  one 

Common  ,,,  ,  ,'..  .t 

Law  Pro-    to  be  appted  by  each  pty  to  the  referee,  or  an  umpire  to  be 
cw^ure  Act,  appted  by  the  arbitrors  in  writg  before  commencg  the  busi- 
ness of  the  referee,  and  the  decision  or  award  of  the  sd 


Revocation      (b)  At  common  law  a  submission  could  be  revoked  at  any  time  before  the 
of  submls-  award  ;  but  by  8  &  4  WUl.  4,  c.  42,  s.  39,  a  submission  containing  an  agree- 

'^K*»^t'      B'cnt  that  it  may  be  made  a  rule  of  court  is  not  revocable  without  leave 
arbitration.  ^^  ^^^  ^^^  ^^  ^  ^^.^^^^  ^^  ^^^  ^^  ^^^  j^^  j^^^  ^   ^   j^^^^^ 

12  App.  Cas.  738).    By  the  17th  section  of  the  C.  L.  P.  Act,  1854,  a  submis- 
sion in  writing  may  be  made  a  rule  of  court  unless  a  contrary  intention  is 
expressed.    This  statutory  power,  though  it  applies  unless  ezpreasly  excluded, 
is  not  equivalent  to  an  express  agreement  that  the  submission  may  be  made 
a  rule  of  court  so  as  to  make  it  irrevocable  under  the  first  mentioned  Act 
{MHUy.  Bayley^2  H.  &  C.  36  ;  and  see  i2«  JBdfM^,  L.  B.  6  C.  P.  212 ;  Fnuer 
V.  Ehrejuperger,  12  Q.  B.  D.  310)  ;  but  if  the  submission  contains  an 
express  agreement  that  the  provisions  of  the  C.  L.  P.  Act  shall  apply,  this 
amounts  to  an  agreement  that  it  may  be  made  a  rule  of  court  so  as  to  be 
Irrevocable  (^Re  Mitchell,  21  Q.  B.  D.  408).    A  general  agreement  to  refer 
future  disputes  cannot  be  revoked  :  Piercy  v.  Fcmn^,  14  Ch.  D.  200 ;  but  a 
submission  to  arbitration  of  particular  persons  can  be  revoked,  unless  it 
provides  for  making  the  submission  a  rule  of  court :  R,  v.  BardeU^  5  A.  &  £. 
619  ;  Mill*  V.  Bayley,  uhi  tupra ;  Thonuu  v.  Anderson,  L.  B.  9  Eq.  523 ; 
Be  Rouse,  uhi  supra;  Randell  v.  Thompson,  1  Q. B.  D.  748 ;  and  this  applies 
to  a  reference  of  a  particular  dispute  in  pursuance  of  a  previous  general 
Agreement  to  refer  disputes  to  named  arbitrators  {^Dentsche,  ^e.,  OeseU- 
schaft  V.  Briscoe,  20  Q.  B.  D.  177),  and  also  to  the  case  of  an  arbitrator 
appointed  by  one  party  proceeding  ex  parte  on  the  failure  of  the  other 
party  to  appoint,  so  that  his  authority  may  be  revoked  by  the  last  mentioned 
party  {^Fraser  v.   Ehrcnsperger,  uhi  sup-ra).     Express   provision  should 
therefore  always  be  inserted  for  making  the  submission  a  rule  of  court ; 
and  this  should  also  extend  to  the  award,  as  in  the  text ;  see  Jones  t.  Jones, 
Arbitrators  14  Ch.  D.  593.    Where  the  arbitrators  are  not  named  in  the  submission, 
not  named   they  must  be  appointed  in  writing  to  enable  the  submission  to  be  made  a 
m  Bubmis-   ^^^  ^j   ^^^^ .    ^^   Mutton,  19  C.  B.  N.   S.  342  ;    ex  parte   GUysker^ 
"°'**  2  H.  &  C.  442. 
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arbitrors  or  umpire  shall  be  final  and  bindg  on  the  sd  plies 
htoresply  and  their  respive  [hrs]  exs,  ads,  and  assigns :  And 
these  psnts  shall  be  deemed  to  be  a  sabmission  to  arbitron 
within  the  Common  Law  Procedure  Act,  1854,  or  any  statu- 
tory modificon  or  re-enactmt  thof  for  the  time  being  in 
force,  the  provons  whof  shall  apply  as  far  as  applicable  and 
not  hby  yaried.  Add  provons  as  to  costs,  and  for  making 
submission  and  award  a  rule  of  Court,  as  in  last  form. 

m.  And  rr  is  hby  agrd  that  any  and  every  dispute,  Th«  nine, 
diffce,  or  question,  wch  may  at  any  time  arise  between,  e^^'Jo*'" 
4c,  as  in  Form  I.,  shall  be  referred  to  the  arbitron  of  three  ^^^  •^»- 
psons,  of  whom  one  shall  be  appted  by  each  pty  to  the 
referee,  and  the  third  shall  be  appted  in  writg  by  the  two 
arbitrors  so  appted  before  commencg  the  business  of  the 
referee,  and  the  decision  of  any  two  of  the  arbitrors  shall  be 
bindg :  Remr  of  Clause  as  in  Form  J.  or  IL,  including  the 
protons  at  p.  164,  for  the  event  of  either  pty  failing  to  appt 
an  arKtror  (c),  mutatis  rmitandis,  substitutg  "  arbitrors  *'for 
"  arbitrors,  arbitror,  or  umpire." 

IT.  And  it  is  hby  agbd  that  any  and  every  dispute,  The  same, 
diffce,  or   question,  wch  may  at  any  time  arise  between,  ^^'[J*^' 
4c.,  as  in  Form  I.,  shall  be  referred  to  the  arbitron  of  A.,  "oie  arbi- 
of,  4c.,  or  him  failing,  of  some  other  competent  pson  to  be 
named  hj,some  official  person^  e.g.,  the  President  of  the  Insti- 
tute of ,  or  of  the  Chamber  of  Commerce,  or  the 

Chairman  of  the County  Council ;  or  to  one  of  the  official 

referees,  whose  decision  and  award  shall  be  final  and  bindg 
on  the  sd  pties  hto  resply  and  their  respite  [hrs]  exs,  ads, 
and  assigns,  and  who  shall  have  power  to  direct  to  and  by 
whom  and  in  what  mner  the  costs  of  the  referee  and  award 
or  any  pt  thof  shall  be  borne  or  pd :  if  thought  fit,  add  any 
of  the  provons  at  pp.  163 — 165,  tvch  may  be  applicable, 
substituting  "  arbitror  "  for  "  arbitrors,  arbitror,  or  umpire," 

(0  See  0umm  y.  Hallett,  14  Eq.  555. 

(<0  Ab  to  a  leference  to  a  sole  arbitrator  to  be  appointed  bj  the  parties,  Sole  arbi- 
aee  the  C.  L.  P.  Act,  1854,  a.  12 ;  and  as  to  the  official  referees,  see  the  trator 
Jodicatiire  Act,  1884,  b.  11. 
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throughout^  and  proton  for  makg  submisnon  and   award  a 
rule  of  Court,  p.  166, 


PRECEDENTS. 
I. 

AGREEMENT  referring  existing  specified  Disputes 
between  the  Parties  to  the  Arbitration  of  one  or 
more  persons.  Variation,  where  all  other  Matters 
in  difference  are  referred  (a). 

MEMDUM   OF  agreemt  made  the  day  of , 


Partiep.      BETWEEN  A.,  of,  &c.,  of  the  One  pt,  and  B.,  of,  &c.,  of 
Recital.      the  other  pt :  Whas  disputes  and  diffces  have  arisen  and 
are  still  subsistg  between  the  sd  A.  and  B.  relative  to,  state 
Agreement  the  specific  matters  in  dispute  :   NOW  IT  IS  HBY  AGRD 
^  ^^'      that  the  sd  disputes  and  diffces  [and  all  matters  in  diffce 
between  the  sd  pties  wch  now  exist  or  may  arise  at  any  time 
before  the  last  ten  days  immedly  precedg  the  day  wch  shall 
be  appted  by  the  arbitror  [or  arbitrors]  hinafter  mentd  for 
the  first  sittg  in  the  arbitron]  shall  be  referred,  and  the 
same  are  hby  referred  to  the  arbitron  and  determinon  of  K., 
of,  &c.,  [or,  K.,  of,  (fee,  an  arbitror  nominated  by  the  sd  A., 
and  L.,  of,  &c.,  an  arbitror  nominated  by  the  sd  B.,  or  in 
case  they  shall  not  agree  in  makg  an  award,  or  in  deter- 
mining any  matter  or  matters  hby  referred  to  them,  then,  as 
regards  the  matter  or  matters  as  to  wch  there  shall  be  such 
disagreemt,  to  the  umpirage  of  such  pson  as  the  sd  arbitrors 
shall  in  writg  under  their  hands  before  they  enter  on  the 
^\™t  ^^^     business  of  the  referee  appt]  :  Provided  that  the  sd  arbitror 
to  make      [arbitrors]  make  and   publish   his  [their]  award  in  writg 
award.        signed  by  him  [them]  concerning  the  matters  referred,  ready 

{a)  Stamp  if  under  hand  only  (yd.y  if  under  seal  10«. 
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to  be  deliyered  to  the  sd  pties  or  either  of  them,  or,  if  they 
or  either  of  them  shall  be  dead  before  the  makg  of  the  award, 
to  their  or  his  psonai  repves  who  shall  require  the  same  (b), 

on  or  before  the day  of next,  or  on  or  before  any 

snbseqnent  day,  not  later  than  the day  of next,  to 

wch  the  sd  arbitror  [arbitrors]  shall  by  any  writg  from  time 
to  time  enlarge  the  time  for  makg  the  sd  award  [And  so  as  Tim«  for 
the  sd  umpire  make  and  publish  his  award  in  writg  signed  tomiSke 
by  him  concerning  the  matters  referred  to  him,  ready  to  be  »^w^ 

delivered  as  afed,  within days  after  the  origl  or  extended 

time  appted  for  makg  the  award  of  the  sd  arbitrors  shall  have 
expired,  or  on  or  before  any  subsequent  day,  not  being  more 

tJjMi •  days  from  such  last-mentd  time,  to  wch  the  sd 

ompire  shall  by  any  writg  signed  by  him  enlarge  the  time 
for  makg  his  award] :  Add  provon  as  to  coats  as  at  p.  165, 
^^f  if  necy,  any  of  tlie  other  provons  at  pp.  163 — 165,  and 
clause  for  makg  submission  and  award  a  nde  of  Court,  p.  166. 
In  wrrxEss,  &c. 


n. 

AGREEMENT  for  Reference  of  Specified  Disputes 
to  Two  Arbitrators  or  their  Umpire.  A  Short 
Form  ivithout  Redtuls. 

Parties,  A.,  1 ;  B.,  2.  In  order  to  settle  and  determine 
certain  disputes  and  diffces  subsistg  between  the  sd  pties 
relatiye  to,  here  state  the  specific  matters  in  dispute,  IT  IS  -A^;reement. 
HBY  AGRD  as  follows : — It  is  referred  to  K.,  of.  Sec,  (an 
arhitror  appted  by  the  sd  A,),  and  I/.,  of,  &c.  (an  arbitror 
appted  by  the  sd  B,),  or  an  umpire  to  be  appted  by  the  sd 
arbitrors  in  writg  before  entering  on  the  business  of  the 
referee,  to  decide  and  award  whether,  &c.,  specifying  matters 
referred,  but  so  that  the  sd  arbitrors  shall  make  and  publish 
their  award,  &c.,  as  in  last  Precedent.     In  witness,  &c, 

(i)  As  to  such  a  proTislon  in  a  case  of  tort,  see  Bowker  v.  Evans,  15  Q.  B. 
D.563. 
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m. 

EEFERENCE  of  aU  Matters  in  Dispute  to  one 
Arbitratob.    Short  Form. 

We,  a.,  of,  &c.,  and  B.,  of,  &c.,  do  hby  refer  all  matters 
in  dispute  between  us  to  the  award  and  determinon  of  E.,  of, 
&c. :  Add  provon  for  makg  submisaion  and  award  a  ruU  of 
Court,  p.  166.    In  witness,  &c. 


Parties. 


Bedtals. 

Company 
in  liqui- 
dation. 

Claim. 

Agreement 
to  refer. 


Agreement. 

Claim  to  be 
referred. 


Costa. 


Time  for 

making 

award. 


IV. 

AGREEMENT  for  reference  to  ARBrrRATioN  of  a 
Claim  againet  a  Company  in  Liquidation. 

AGREEMT  made  the day  of Between  A.,  of, 

&c.,  liquidator  of  the Co,  Limited,  on  behalf  of  the  sd 

Co  of  the  one  pt,  and  B.,  of,  &c.,  of  the  other  pt :  Whas  the 
sd  Co  is  in  course  of  voluntary  windg  up,  and  the  sd  A.  has 
been  appted  liquidator  for  the  ppose  of  such  windg  up  :  And 
WHAS  the  sd  B.  claims  to  be  a  credor  of  the  sd  Co,  but  such 
claim  is  disputed  :  And  whas  it  has  been  agrd  that  the  sd 
claim  and  any  other  matters  in  diffce  between  the  sd  pties 
shall  be  referred  to  arbitron  in  mner  and  subjt  as  hinafter 
mentd  :  NOW  IT  IS  HBY  AGRD  as  follows : 

1.  It  shall  be  referred  to  E.,  of,  &c.,  to  determine  and 
award  whether  any  and  what  sum  is  due  and  owing  from  the 
sd  Co  to  the  sd  B.,  or  &om  the  sd  B.  to  the  sd  Co,  and  to 
decide  all  other  matters,  if  any,  in  diffce  between  the  sd 
pties,  and  also  to  award  how  and  by  whom  the  costs  of  and 
incidental  to  the  sd  referee  and  award  (includg  the  costs  of 
this  agreemt)  are  to  be  borne  and  pd,  and  to  fix  the  amt  of 
such  costs,  provd  the  award  in  writg  of  the  sd  E.  in  the 
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piemes  be  made  within calr  months  from  the  date  hrof, 

or  within  such  extended  time  as  by  agreemt  of  the  pties,  or 
by  order  of  the  Chancery  Division  of  the  High  Court  of 
Justice,  shall  from  time  to  time  be  allowed  in  that  behalf, 
and  the  award  to  be  so  made  by  the  sd  E.  shall  be  final  and 
conclusive. 

2.  This  submission  and  the  award  may  be  made  a  rule  of  Sabmunon 
the  Chancery  Division  of  the  High  Court  of  Justice  on  the  ^e  n^ 
applicon  of  either  of  the  sd  pties.  ®^  ^^'"°*- 

8.  This  agreemt  is  condonal  on  the  same  being  sanctioned  Agreement 
by  an  extraordinary  resolon  of  the  sd  Co  passed  psuant  to  j^^  J° 
the  provons  of  the  Companies  Act,  1862  (c),  at  a  meetg  of  ■?'*^*jj^ 
the  Co  to  be  held  within  one  cahr  month  from  the  date  hrof,  meeting, 
ixrhich  meetg  the  sd  A.  hby  undertakes  to  summon  accordly, 
and  in  the  event  of  this  agreemt  not  being  so  sanctioned,  the 
game  shall  be  void.    In  witness,  &c. 


V. 

AGREEMENT  referring  matters  in  Dispute  in  an 
AcnoN  to  the  Abbitratiox  of  one  or  more  nwned 
Arbitrators  or  an  Umpire  (d). 

Pasties^  A.,  1 ;  B,,  2. 

Whas  an  action  is  now  pendg  in  the Division  of  the  BecitaL 

High  Court  of  Justice,  whrin  the  sd  A.  is  pit,  and  the  sd  B. 
deft :  NOW  IT  IS  HBY  AGRD  that  all  pcdgs  in  the  sd  Agreement 
action  shall  be  stayed,  except  such  pcdgs  as  may  be  necy  to  ^^^^"^ 
carry  out  this  agreemt  for  referee,  and  that  in  order  to 
ascertain,  settle,  and  adjust  all  accts,  claims,  and  demands 


(O  See  the  Act,  a.  159.    As  to  references  to  arbitration  by  a  company 
not  in  liquidation,  see  the  Act,  ss.  72,  73. 

(fy  As  to  the  proceedings  and  practice  in  case  of  a  reference  where  an  Action 
action  is  pending,  see  the  notes  on  Abbitbation  la  the  **  Annual  Practice."  pending. 
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and  rafsr.  in  dispute  in  the  sd  action,  the  same  shall  be  referred  and 
the  same  are  hby  referred  to  the  arbitron  and  determinon  of 
K.|  ofy  &c,  [K.y  of,  <bc.,  an  arbitror  nominated  by  the  sd  A., 
and  L.,  of,  &c.,  an  arbitror  nominated  by  the  sd  B.,  or  in 
case  they  shall  not  agree  in  makg  an  award,  or  in  determining 
any  matter  or  matters  hby  referred  to  them,  then,  as  regards 
the  matter  or  matters  as  to  wch  there  shall  be  such  dis- 
agreemt,  to  the  umpirage  of  M.,  of,  &c.,  or,  **  of  such  pson 
as  the  sd  arbitrators  shall  in  writg  under  their  hands  before 
they  enter  on  the  business  of  the  sd  referee  appt,"  or,  ''  of 
such  pson  as  the  sd  arbitrors  shall,  from  time  to  time  as 
soon  as  conveniently  may  be  after  such  diffce  of  opinion 
shall  arise,  appt  in  writg  "].  Add  proton  as  to  costs,  see  p. 
165.    In  witness,  &c. 


VI. 

BOND  to  abide  by  the  Award  of  one  or  more  named 
persons,  as  to  Specified  Matters,  or  all  Matiebs 
in  Difference  between  the  parties  (e). 

Obligon  of  Bond  from  A,  to  B.;  see  Bonds. 
fiecitals.         Whas  disputes  and  diffces  have  arisen  and  are  pendg 
DiBpaies.    between  the  sd  A,  and  B.  concerning,  state  the  specific 
Agreement  matters  in  dispute :  And  whas  the  sd  A.  and  B.  have  agrd 
enceT^*'     to  refer  the  sd  disputes  and  diffces  [and  all  other  matters 

whatsr  in  diffce  between  them]  to  arbitron  in  mner  hinafter 
Condition    appearg,  and  to  exte  mutual  bonds  in  that  behalf:  NOW 

THE  CONDON,  &c.,  that  if  the  above  bounden  A.,  his 
to  perform  hrs,  exs,  and  ads,  shall  duly  obey  and  pform  the  award  or 
*^    •       decision  of  K.,  of,  &c.,  or,  "K.,  of,  &c.,  and  L.,  of,  &c,,"  or. 


Sabxnis-  00  As  to  submission  to  arbitration  by  mutual  bond,  see  RusseU  on 

Bion  by        Arbitration.    The  stamp  depends  on  the  penalty,  but  will  not  exceed  lOi. 
mnijal        See  the  Stamp  Act,  1870,  Sched.  tit.  Bond. 
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"  K.,  of,  Ac,  L.,  of,  &c.,  and  M.,  of,  &c.,  or  any  two  of 
them,"  bonceming  the  afsd  disputes  and  diflfces  [and  all 
other  matters  whatsr  now  in  diffce  between  the  sd  A.  and  B.], 
80  as  the  award  of  the  sd  arbitror,  ar,  **  arbitrors  "  be  made 
in  writg,  ready  to  be  delivered  to  the  sd  A.  and  B.  or  either 
of  them,  or  if  they  or  either  of  them  shall  be  dead  before  the 
inakg  of  the  award  to  their  respire  psonal  repves  who  shall 

require  the  same,  on  or  before  the day  of  next, 

&c.,  08  in  Precedent  I. :  [And  in  case  the  sd  arbitrors  shall  Umpire. 
not  agree  in  makg  an  award,  or^  ''  in  determining  any  of  the 
matters  afsd,*'  then,  if  the  sd  A,  his  hrs,  exs,  and  ads,  shall 
duly  obey  and  pform  the  award  and  decision  of  X,,  or,  "  of 
sach  pson  as  the  sd  arbitrors  shall  in  wiitg  under  their  hands 
before  they  enter  on  the  business  of  the  sd  referee  appt," 
eoneeming  the  premes,  or,  "concerning  the  matter  or 
matters  as  to  wch  there  shall  be  such  disagreemt  of  the  sd 
arbitrors  as  afsd,"  so  as  the  sd  umpire  make  and  publish  his 
award  or  umpirage  in  writg  concerning  the  matters  referred 

to  him,  ready  to  be  delivered  as  afsd,  within days,  &c., 

« in  Precedent  /.],  then,  &c.  (a). 


MISCELLANEOUS  CLAUSES  in  Agreements  to 

Befer. 

L  All  the  provons  of  the  Common  Law  Procedure  Act,  Statatoiy 
1854,  and  of  any  statutory  modificon  or  re-enactmt  thof  for  j^beincor- 
the  time  being  in  force  resptg  referees  to  arbitron,  wch  may  po»t«d. 
be  applicable  to  the  case,  shall  apply  to  this  referee  (except 
so  far  as  the  same  are  exply  excluded  or  varied  by  the  terms 
of  this  agreemt). 

n.  The  sd  umpire  shall  be  at  liberty  to  act  upon  all  or  Eyidence 
any  pt  of  the  evidce  taken  before  the  sd  arbitrors  as  reported  arbitraton 

(a)  To  be  accompanied  by  a  similar  bond  from  B.  to  A. 
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B^be       i)y  them  to  him,  and  to  make  his  award  thrupon  [unless 

umpin.      either  of  the  pties  to  the  referee  shall  require  any  witnesses 

to  be  reheard  or  any  other  evidce  to  be  retaken^  or  shall 

tender  any  fresh  evidce,  in  wch  case  the  sd  umpire  shall  hear 

or  examine  such  witnesses  or  eyidce]. 

Power  to        jn.  It  shall  be  lawful  for  the  umpire  to  sit  and  hear 

Bit  with      evidce  in  conjunction  with  the  arbitrors,  and  the  award  (if 

arbitraton.  |^y j  q£  g^^^^  umpire  may  be  based  upon  such  evidce,  although 

at  the  time  when  it  shall  be  taken  the  arbitrors  may  not 

have  differed  in  opinion  on  the  matters  referred  to  them. 

Power  to        ly.  The  sd  arbitrors  or  umpire  shall  be  at  Uberty  to  appt 

acooantant.  ftnd  employ  an  acctant  to  assist  them  or  him,  at  the  expse 

of  the  sd  pties,  who  shall  be  liable  to  such  acctant  for 

his  reasble  remuneron.  And  as  between  the  sd  pties  the  fees 

of  such  acctant  shall  be  borne  and  pd  as  the  sd  arbitrors 

or  umpire  shall  direct,  and  such  acctant  may  be  required 

to  make  his  solemn  declon,  accordg  to  the  statute  in  that 

behalf,  of  the  truth  of  the  acct  or  statemt  to  be  made  out  by 

him. 

Power  to        V.  Th£  sd  arbitrors  or  umpire  shall  be  at  liberty  to  make 

t^toho*  or  cause  to  be  made  maps  or  plans  of  the  sd  lands,  houses, 

'°^®'         and  premes,  and  to  measure  and  survey  or  value  the  same, 

or  cause  the  same  to  be  measured  and  surveyed  or  valued, 

and  to  employ  a  surveyor,  valuer,  or  other  pson  for  such 

ppose  at  the  expse    of  the  sd  pties,  which  expse  shall  as 

between  the  sd  pties  be  borne  and  pd  as  the  sd  arbitrors  or 

umpire  shall  direct. 

Power  yi.  The  sd  arbitrors  or  umpire  shall  be  at  liberty  in  and 

to  cftuse 

works  to  by  the  award  to  direct  that  any  bldgs  or  works,  wch  they  or 
^d^T^  he  may  award  to  be  erected  or  exted,  shall  be  erected  or 
snperri-      exted  under  the  supervision  or  diron  of  such  surveyor  as  they 

veyor'fftjT  ^^  ^®  ®^*^  *PP*  ^^  ^**  behalf,  and  to  determine  in  whiU 
mner  the  fees  of  such  surveyor  shall,  as  between  the  sd  pties, 
be  borne  and  pd. 


(h)  See  Tomlin  y.  Fordwiok  ^Mayor,  ^o,\  5  A.  &  E.  147. 
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YiL  The  sd  arbitrors  or  umpire  shall  be  at  liberty  to  take  ^«  *• 
the  opinion  of  counsel  upon  any  question  arisg  in  the  sd  nun  of 
referee,  and  to  state  a  case  for  such  ppose,  and  the  expses  ^^^^b*^- 
thof  shall  as  between  the  sd  pties  be  borne  and  i>d  as  the  sd 
arbitrors  or  umpire  shall  direct. 

Tin.  The  sd  arbitrors  or  umpire  may  state  any  special  Power  to 
ease,  facts,  or  circes,  previous  to  makg  their  or  his  award,  or  for  opiiuan 
in  the  award,  or  in  any  separate  paper  or  writg  accompanying  ^  ^"^ 

the  award,  so  that  the  opinion  or  judgmt  of  the  

Division  of  the  High  Court  of  Justice  may  be  had  or  taken 
throu. 

u.  The  sd  arbitrors  or  umpire  shall  have  power  to  award  Power  to 
and  direct  that  the  sd  pties  hto  or  any  one  or  more  of  them  ^J^^jon 
or  their  respive  hrs,  exs,  ads,  or  assigns,  shall  exte  and  do  a  deodiL 
sach  reles,  convces,  assurces,  and  things  as  the  sd  arbitrors 
or  umpire  shall  think  fit,  and  such  reles,  convces,  assurces, 
and  things  shall  be  exted  and  done  accordly. 

X.  The  sd  arbitrors  or  umpire  shall  be  at  liberty  to  direct  Power  to 
jndgmt  to  be  entd  for  the  pit  or  deft  in  the  sd  action,  or  to  ^^^^f 
direct  all  further  pcdgs  in  the  sd  action  to  be  discontinued  j  ndgment. 
or  stayed,  or  to  direct  the  sd  action  to  be  dismissed  with  or 
iriiht  costs,  or  to  direct  such  pcdgs  to  be  taken  in  or  with 
respt  to  the  sd  action  as  to  the  sd  arbitrors  or  umpire  shall 
seem  fit. 

XL  The  sd  arbitrors  or  umpire  shall  have  fuU  power  in  Geneni 
an  respts  to  award  and  direct  what  shall  be  done  by  the  sd  §^^  ^^^^ 
pties  resply  in  relon  to  the  matters  in  diffce.  bIu^u  be 

XEL  The  sd  arbitrors  or  umpire  may  firom  time  to  time  p 
make  one  or  more  septe  or  interim  award  or  awards  as  to  to  make 
any  of  the  matters  in  diffce,  wch  septe  or  interim  award  or  JJ^JSj^c). 
awards  shall  be  observed  and  pformed  witht  waitg  for  any 
other  award  or  awards,  or  the  final  award  of  and  concerning 
the  matters  in  diffce,  and  notwg  such  other  matters  in  diffce 


(e)  The  condition  that  only  one  awaid  shall  be  made  is  implied  in  aU  o^e  award 
imle«  the  oontiaxy  is  expressed  or  implied  in  the  sabmlBsion :  Gould  to  be  made. 
▼.  Staffffrd9hire,  ^e^  Co,,  5  Ex.  214,  223. 
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shall  not  be  determined,  and  may  make  their  or  his  award 
or  awards  witht  any  limiton  as  to  time. 
Power  of        xin.  The  sd  arbitrors  or  umpire  shall  be  at  liberty  to 
to  piooeed  pceed  ex  parte  in  case  of  the  non-attendee  of  either  of  the  sd 

e^  jNMttf     pties  or  of  their  witnesses  after clear  days*  previous 

notice  in  writg  under  the  hand  of  the  sd  arbitrors  or  umpire, 

given  to  the  sd  pties  resply  or  their  respive  solors  or  agents, 

or  left  at  or  sent  by  post  to  their  respive  offices  or  places  of 

business,  notifying  the  time  and  place  of  meetg,  to  pceed 

with  the  sd  referee. 

Costs  to  XIV.  The  costs  of  the  sd  action  and  of  this  referee  and 

cyent        *^®  award  shall  abide  the  event  of  the  award. 

ProTision        XV.  In  case  the  sd  K.,  one  arbitror,  shall  die,  or  neglect, 

forappoint-  ^j,  refuge,  or  become  incapable  to  act  as  arbitror  before  an 

new  arbi-    award  shall  have  been  made  as  to  all  the  matters  referred  as 

*~**'"'       afsd,  then  the  sd  A.,  his  [hrs]  exs,  ads,  or  assigns,  shall 

forthwith  nominate  in  writing    some    other    pson  to  be 

arbitror  in  the  place  of  the  sd  K.,  and  so  in  like  nmer 

upon  the  dece,  or  neglect,  or  refusal  to  act,  or  incapacity 

of  any  arbitror  from  time  to  time  succeedg  to  the  place  of 

the  sd  K. :  And  the  sd  B.,  his  [hrs]  exs,  ads,  or  assigns, 

shall  in  any  of  the  like  events  nominate  in  writing  an 

arbitror  in  the  place   of  the   sd  L.,  or  of  any  arbitror 

succeedg  to  his  place,  and  every  arbitror  so  appted  shall 

have  the  same  powers  and  authorities  as  the  arbitror  in 

whose  place  he  shall  have  been  appted. 


vn. 

REVOCATION  of  Submission  to  Arbitration  (e). 

TO  ALL  TO  WHOM,  &c..  A.,  of,  &c.,  sends  greetg. 
Recite  provon  in  articles  of  agreemt  between  A,  and  the 

(rf)  See  Wood  v.  Leake,  12  Vea.  412. 

(e)  See  p.  166,  note.    See  another  fonn  of  reyocation,  together  with  a 
notice  thereof  to  the  arbitrator,  in  Fraser  y.  Ehrensperger,  12  Q.  B.  D.  311. 


^ 
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Co  to  refer  disputes  between  A.  and  the  Co  to  B.  and  C,  or 
one  of  them:  NOW  THESE  PSNTS  WITNESS  that  the  Reyoca- 
sd  A.  doth  hby  revoke  and  make  void  the  sd  agreemi  for  a 
referee  of  any  disputes  or  diffces  to  the  award  of  the  sd  B. 
and  C.f  or  one  or  either  of  them,  by  or  in  the  sd  articles 
of  agreemt  contd,  and  also  all  and  every  authorities  and 
authority  wch  imder  or  by  virtue  of  the  sd  articles  of 
agreemt  wd  or  might  have  orwise  been  vested  in  the  sd 
B.  and  C,  or  one  or  either  of  them  or  any  other  pson  or 
psons  whomsr,  to  determine  or  decide   any  disputes  or 
diffces  whatsr  between  him,  the  sd  A.,  and  the  sd   Co : 
Akd  the  sd  A.  doth  hby  declare  that  he,  the  sd  A.,  will  Declaration 
not  be  a  pty  to  or  be  concluded  by  any  award  wch  the  sd  B.  shall  not  be 
and  C,  or  either  of  them  or  any  other  pson  or  psons  whosr,  Ending, 
shall  make  or  attempt  to  make  of  or  concerning  such  dis- 
putes, diffces,  or  matters,  or  any  of  them  in  anywise  howsr. 

In  WITNESS,  &C: 


vm. 

APPOINTMENT  of  an  Arbitrator. 


To  Mr. 


I  hby  appt  you  arbitror  to  act  on  my  behalf  in  respt 
of  certn  disputes  and  diffces  wch  have  arisen  between  me 

and under  the  provons  of  an  indre  dated,  &c. ;  And  I 

hby  inform  you  that  by  a  notice  in  writg,  bearing  even  date 

hwith,  I  have  called  upon  the  sd to  nominate  and  appt 

an  arbitror  to  act  on  his  behalf  in  respt  of  the  before  mentd 
disputes  and  diffces  existg  between  us.  As  witness  my 
hand  this day  of . 


K.E. — VOL.  I.  N 
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IX. 

NOTICE  to  goto  ABBrrRATiON,   and  of  Appointicsnt 

of  an  Arbitbatob. 
To  Mr- . 

Take  notice  that  disputes  and  diffces  hayg  arisen 
between  us  concerning  certn  matters  under  the  provons  of 
an  indre,  &c.,  I  desire  to  have  the  same  settled  by  arbitron, 
accord  g  to  the  provon  in  the  sd  indre  in  that  behalf  contd : 

And  further,  that  I  have  apptd  Mr. ,  of ,  to  be  the 

arbitror  on  my  behalf ;  and  further,  that  I  call  upon  you, 
within  seven  days  from  the  service  of  this  notice  on  you,  to 
name  an  arbitror  to  act  on  your  behalf  in  the  matter  of  the 
sd  disputes  and  diffces :  And  further,  that  if  you  shall 
neglect  to  name  an  arbitror  to  act  on  your  behalf  within 
such  seven  days,  then  the  afsd  disputes  and  diffces  between 
us  will,  accordg  to  the  provon  in  the  sd  indre  in  that  be- 
half contd,  stand  referred  to  the  sd alone.  As  wit- 
ness, &c. 


AGREEMENT /or  reference  to  a  Sole  Arbttbatob  to 
settle  the  amount  to  be  paid  by  a  School  3oABi>for 
Purchase  money,  dc,  under  the  Lands  Clausbs 
Consolidation  Act,  1846  (a). 

AGREEMT  made,  &c.,  between  A.  and  B.  (hinafter 
called  the  vendors),  of  the  one  pt,  and  The  School  Board 
for (hinafter  called  the  Board),  of  the  other  pt. 


Parcbase  (a)  See,  as  to  the  purcliase  of  land  by  a  School  Board,  the  Slementazy 
of  land  for  Education  Act,  1870,  ss.  19,  20  (which  incorporates  the  Lands  Clansei 
school,  &c.  Consolidation  Act)  ;  and  see  the  Elementary  Education  Act,  1878,  a.  IS.     Aft 

to  the  purchase  of  land  by  the  managers  of  a  public  elementary  school,  Mft 

the  Elementary  Education  Act,  1870,  s.  21. 
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tendon'  title  subjt  to  leases :   And  whas  by  virtue  of  the  Reettek. 
Elementary  Edncon  Acts,  1870  and  1878,  and  of  the  public  TW  lud 
Acts  incorporated  thwith,  the  Board  require  to  pchase  and  "  "^ 

take  of  the  vendors  the  sd  land  and  premes  coloured 

on  the  sd  plan  as  the  same  are  parlarly  described  in  the 
schdle  hto  :  And  whas  the  vendors  are  willg  to  sell  the  sd  latrodac- 
land  and  premes  tb  the  Board,  subjt  to  a  right  of  preemp-  dul 
tion  (6)  in  their  favour  shd  the  same  land  and  premes,  or  any 
pt  thof,  at  any  time  hrafter  cease  to  be  required  by  the 
Board,  and  it  has  been  agrd  that  the  question  of  the  amt 
to  be  pd  by  the  Board  to  the  vendors  in  respt  thof  shall  be 
referred  to  the  sole  arbitron  of  X.,  of,  &c.,  an  able  practical 
snrveyor:   NOW  THESE  PSNTS  WITNESS  that,  inWitme.. 
psuance  of  the  powers  and  provons  contd  in  the  sd  Ele- 
mentary Educon  Acts  and  the  Acts  incorporated  thwith  as 
a&d,  and  of  any  other  power  enablg  them  resply  in  that 
behalf,  and  in  psuance  of  the  sd  agreemt,  the  vendors  and  A^dnt- 
the  Board  do  resply  hby  nominate  and  appt  the  sd  X.  to  be  ubitntor. 
the  sole  arbitror  accordg  to  the  provons  of  the  sd  Acts,  to 
settle  and  determine  by  his  award  the  amt  of  the  pchase 
mony  and  compenson  to  be  pd  by  the  Board  for  the  pchase 
of  the  freehd  free  from  incumbces  of  the  sd  piece  of  land 
and  premes  so  required  as  afsd,  subjt  only  to  the  leases 
hinbfe  mentd,  and  to  any  derivative  leases  or  tenancies,  and 
for  the  damage  (if  any)  to  be  sustained  by  the  vendors  by 
reason  of  the  severing  of  the  sd  land  and  premes  from  the 
other  lands  and  premes  of  the  vendors,  or  in  any  other 
nmer  whatsr  by  reason  of  the  exercise  of  the  powers  of  the 
ad  Acts  in  respt  of  the  premes.     As  witness  the  hands  of 
the  ad  pties. 

Schdle. 

{Pcels.1 

(h)  It  is  coBceiTed  that  the  validity  of  each  a  clanse  ander  the  Lands 
CiaiaeB  Conaolidation  Act,  1845  (incorporated  by  s.  21  of  the  Elementary 
Edoeation  Act,  1870),  is  not  affected  by  any  of  the  provisions  of  the 
Charitable  Trusts  Acts,  1858  to  1869,  as  to  sale,  &c.  (incorporated  by  s.  22). 
Bee  the  Act  of  1855  (18  &  19  Vic.  c.  124)  s.  29. 

K  2 
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ReeitalB. 

Notice  of 
proposed 
•ewer. 


XI. 

APPOINTMENT  by  the  Trustees  and  Tenant  for 
Life  of  settled  estates  of  an  Abbitratob  to  assess 
the  compensation  to  be  paid  by  a  Local  Authorttt 
for  making  a  sewer  under  the  Public  Health 
Act,  1876  (a). 

Borough  of ,  Works  for  sewage  pposes. 

Whas  under  the  provons  of  the  Public  Health  Act,  1875, 
the  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 

in  the  county  of ,  being  the   Urban   Sanitary 

Authority  of  the  sd  Borough,  have  served  a  notice  dated, 
&c.,  upon  us,  the  undersigned  A.  and  B.,  the  trees  under 
the  will,  &c.,  of  the  estes  settled  by  the  sd  will,  of  wch  I  the 
undersigned  C,  am  the  present  tenant  for  life  in  posson, 
that  the  sd  Authority  in  the  exon  of  the  powers  and 
authorities  given  to  and  vested  in  them  by  virtue  of  the 

Public  Health  Act,  1876,  will  immedly  after  the day 

of next  enter  into  and  upon  the  lands  and  premes 

parlarly  described  in  the  schdle  and  plan  annexed  to  the 

sd  notice,  all  of  wch  are  situate  within  the  Borough  of 

afsd,  for  the  ppose  of  constructg,  makg,  and  fiimishg  a 
sewer  in,  through,  or  under  the  sd  lands  and  premes,  and 
in  the  mner  shown  on  the  sd  plan,  wch  sd  sewer  will  form 
pt  of  the  works  comprd  in  the  scheme  for  the  sewerage  of 
the  sd  Borough,  or  a  pt  thof,  now  being  carried  out  by  the  sd 
Urban  Authority,  and  also  for  the  ppose  of  constructg  man- 
holes, ventilatg  shafts,  valves,  and  sluices,  and  all  other  necy 
works  for  all  or  any  of  the  pposes  afsd,  and  that  the  course 


(a)  38  &  39  Vic.  c.  55.    As  to  the  powers  of  the  Local  Authority,  see] 
the  Act,  88.  16, 18, 19,  21,  24,  26  ;  as  to  the  purchase  of  land,  see  aa.  176, 
176 ;  as  to  interference  with  water  rights  and  mines,  Jfcc,  see  ss.  327,  SS2, 
S34,  and  the  Amendment  Act  of  1883,  46  k  47  Vic.  c.  37  ;  as  to  the  mode  of  ^ 
settling  compensation,  see  s.  308  ;  and  as  to  arbitration,  ss.  179, 180. 
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of  the  sd  sewer  was  indicated  by  lines  drawn  on  the  sd  plan 

and  thron  coloored :  And  whas  we,  the  sd  trees  of  the  cuim  for 

sd  setded  estes,  are  entled^  as  such  trees,  to  compenson  in  n^J^** 
respt  of  the  permanent  damage  or  injnry  to  the  freehd  of 
the  sd  settled  estes,  or  the  owner  or  owners  for  the  time 
being  thof,  wch  will  arise  or  be  sustained  by  reason  of  the 
makg  and  maintaining  of  the  sd  sewer  and  aU  works  and 
things  incidental    thto  through,   under,   or  upon  the   sd 
lespiye  lands  and  premes,  and  the  occupon  and  use  of  any 
portions  of  the  surface  of  the  sd  lands  and  premes  wch  may 
be  permanently  taken  for  the  ppose  of  the  sd  sewer  or  any 
of  the  pposes  a&d,  And  also  in  respt  of  any  temporary 
damage  or  injury  to  the  freehd  of  the  sd  settled  estes,  or 
the  owner  or  owners  for  the  time  being  thof,  wch  may  arise 
or  be  sustained  by  or  through  the  makg  or  constron  of  the 
sd  sewer  or  the  exon  of  the  works  and  things  incidental 
ftto,  the  amt  of  such  compenson  in  respt  as  well  of  such 
permanent  as  of  such  temporary  damage  or  injury  being 
payable  to  us,  the  sd  trees  (as  I,  the  sd  C,  do  hby  admit) : 
And  whas  we  are  desirous  of  havs^  the  amt  of  such  com-  Deore  for 
penson  settled  by  arbitron  under  the  provons  of  the  Public  "  ' 
Health  Act,  1875 :  NOW  WE,  the  sd  trees,  do  accdly,  in  Appoint- 
psnance  of  the  provons  of  the  sd  Act,  hby  nominate  and  JJ^'iti^tor. 
appt  X.,  of,  &c.,  to  be  an  arbitror  on  our  pt  to  settle  and 
determine  the  amt  of  compenson  to  be  pd  to  us,  the  sd 
trees,  by  the  sd  Authority  in  respt  of  such  permanent  and 
temporary  damage  or  injury  resply  as  afsd,  the  amt  of  com- 
penson in  respt  of  such  permanent  damage  or  injury  to  be 
assessed  and  determined,  if  required  by  us  the  sd  trees, 
aeptely  from  the  amt  of  compenson  for  such  temporary 
damage  or  injury  as  afsd,   and  the  amt  of  compenson, 
whether  for  permanent  or  temporary  damage  or  injury, 
payable  in  respt  of  any  specified  portion  of  the  sd  lands 
and  premes  to  be  also,  if  required  by  us,  the  sd  ^trees, 
assessed  and  determined  septely  &om  the  amt  payable  in 
respt  of  the  remr  of  the  sd  lands  and  premes  :  And  I,  the  Confirma- 
sd  C,  as  tenant  for  life  of  the  sd  settled  estes,  do  hby^^i^j^^ 

life. 


182  ARBITBATION. 

confirm  the  sd  apptmt  of  the  sd  X.,  as  arbitror  for  the 

Reference    pposes  afisd :  Proyd  ALWAYS  that  this  referee  to  arbitron 

extend  to    ^^^  ^^  compensou  to  be  awarded  in  psoance  thof  shall  not 

damage  by  eover  or  extend  to  any  damage  or  injury,  wch  may  arise  to 

dntins.       the  sd  settled  estes,  or  the  owner  or  owners  for  the  time 

being  thof,  in  respt  of  any  entry  wch  may  bo  made  by  the 

sd  Authority  upon  any  pt  of  the  sd  settled  estes  and  premes, 

or  any  works  wch  may  be  exted  by  them  for  the  ppose  of 

makg  any  connectg  drains  or  communicons  from  the  sd 

sewer  to  any  house  or  premes  near  or  adjoining  the  same, 

or  in  respt  of  any  such  entry  or  works  wch  may  be  made  or 

exted  by  the   sd  Authority,  at  any  time  after  the  origl 

constron  or  makg  of  the  sd  sewer  or  any  such  connectg 

drains  or  communicons  as  afsd,  for  the  ppose  of  repairg, 

cleansg,  alterg,  closg  up,  discontinuing  or  remoyg  the  same 

Nor  to       resply  or  orwise  in  relon  thto :  Provd  also  that  nothing 

powers  of^  hiubfc  contd  shall  be  construed  as  operatg  as  a  license  or 

the  Autho-  permission  to  the  sd  Authority  to  make  any  entry  upon  any 

of  the  sd  lands  and  premes,  or  to  exte  or  do  any  works  or 

things  wch  they  are  not  lawfully  entled  to  make,  exte,  or  do 

under  the  powers  conferred  upon  them  by  the  Public  Health 

Act,  1875.     Dated,  &c. 

(Signed)  A.,  B.,  and  C. 


APPOINTMENT  of  Umpire  hy  Arbitrators  iy 
Endorsement  on  the  Agreement  of  Reference  or 
otherwise  (a). 

WE,  [the  within  named]  A.  and  B.,  in  psuance  of  the 
powers  given  to  us  by  the  within  contd  agreemt,  or,  *'  by  an 
agreemt  of  referee,  dated,  &c.,"  or,  "  by  an  order  made  by. 


(a)  See  He  Hopper,  L.  R.  2  Q.  B.  36: 
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&c.,  on  the day  of ,  in  an  action,  4c.,"  do  hby 

nominate  and  appt  X.,  of,  &c.,  to  be  the  umpire  accordg  to 
the  proTons  of  the  sd  agreemt,  or^  "order,"  of  referee, 

proTd  he  will  accept  the  office,  and  do  within dajs 

from  the  date  hrof  signify  such   acceptce  in  writer*    ^8 

WITNESS,  &c. 


APPOINTMENT  6y  Two  Abbitrators  of  a  Thibd 
Abbitbatob  to  act  with  them- 

WE,  Sic,  08  in  last  Precedent,  do  hby  nominate  and  appt 
X.,  of,  &,c.,  to  be  the  third  arbitror  to  act  with  us  in  the 
eonson  and  determinon  of  the  matters  referred  to  us 
accordg  to  the  provons  of  the  sd  agreemt,  or,  "order," 
of  referee,  provd  he  will  accept  the  office,  and  do  within 
days  from  the  date  hrof  signify  such  acceptce  in  writg. 

As  WITNESS,  &C. 


XIV. 
NOTICE  by  Abbitbators  to  Umpire  of  final  Dis- 

AGREEMBNT. 

To  Mr.  . 

WE  hby  give  you  notice  that  we  cannot  and  shall  not  be 
able  to  agree  in  makg  an  award  concerning  the  matters  re- 
ferred to  us  by  an  agreemt,  or,  "  order,"  dated,  &c.,  but 
have  finally  disagrd  about  the  same,  and  that  you  are  at 
liberty  to  proceed  as  umpire  to  consider  and  award  upon  the 
matters  referred.    Dated,  &c. 
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XV. 

ENLARGEMENT  0/  Time  for  making  Award  hy 
Arbitration  or  Umpire  (a). 

I,  [the  within-named]  A.,  in  psuance,  &c.,  as  in  Precedent 
XII.,  do  hby  enlarge  the  time  for  makg  my  award  concern- 
ing the  matters  referred  to  me  until  the day  of . 

As  WITNESS,  &c. 


XVI. 

ENLARGEMENT  of  Time  hy  the  Parties. 

Time  WE,  [the  within-named]  A.  and  B.,  do  hby  give  and  allow 

enlarged.    ^  ^^^  ^^  arbitror,  or^  "  umpire,"  appted  by  the  agreemt 

of  referee  within  contd,  or,  **  by  an  agreemt,"  or^  **  order," 
&c.,  as  in  Precedent  XII.,  further  time  for  makg  his  award, 

Agreement  namely,  until  the day  of :  And  we  further  de- 

^^^^  CLARE  and  agree  that  all  the  provons  of  the  said  agreemt,  or, 
"  order,"  of  referee  shall  continue  in  full  force  and  effect, 
and  be  construed  and  read  in  the  same  mner  as  if  the  day 
hby  given  and  allowed  for  makg  the  award  of  the  sd  arbitror, 
or,  ''  umpire,"  had  been  given  and  allowed  by  the  sd  agreemt, 
oTy  "  order."     As  witness,  &c. 

(a)  Ab  to  the  power  of  the  Court  to  enlarge  the  time,  see  p.  164,  note. 
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RECITALS  IN  AWARDS. 

L  Whas  diyers  disputes  and  diffces  hare  arisen  between,  Tluii  dis- 
Ac,  concemg,  &c.,  OTy  "  under  an  agreemt,  &c."  21iwl  ^ 

n.  Whas  sn  action  has  been  instituted  by  the  sd  A.  agst  Action  and 
the  sd  B.y  touchg  the  premes  and  the  same  is  now  pendg,  ^^^  ^ 
uid  by  an  order  made  in  the  sd  action  on,  ^c,  it  was 
ordered,  &c. 

m.  Whas  the  sd  A.  by  an  instrumt  in  writg  dated,  &c.,  Appoint- 
under  his  hand,  appted  [me  the  sd]  B.  to  be  the  arbitror  on  jl^tntor. 
his  behalf  in  respt  of  the  matters  afsd. 

IT.  Whas  the  sd  Go  by  an  instrumt  in  writg  dated,  &c.,  Appoini- 
noder  the  hand  of  A.   their  secretary,   appted   [me  the  ^bitrator 
sd]  B.  to  be  the  arbitror  on  their  behalf  in  respt  of  the  ^^  » ^™* 

psny. 

matters  afsd. 

T.  W^HAS  the  sd  arbitrors  [before  enterg  into  the  conson  of  Appoint- 
the  sd  matters]  by  an  instrumt  in  writg  dated,  &c„  under  their  ™,^pu^. 
hands  [endorsed  on  the  sd  agreemt]  appted  [me  the  sd]  X.  to 
be  the  umpire  in  the  matter  of  the  sd  arbitron  psuant  to 
the  sd  agreemt  [order]. 

n.  Whas  the  sd  X.  havg  become  unable  to  act  as  such  um-  Sabsti* 
pire  as  afsd  the  sd  arbitrors  [before  enterg  into  the  conson  of  ^|^^jj^ 
the  sd  matters]  by  an  instrumt  in  writg  dated,  «!lcc.,  under  their  of  umpire, 
hands,  appted  [me  the  sd]A.  to  be  the  umpire  in  the  matter 
of  the  sd  arbitron  in  the  place  of  the  sd  X. 

Tn.  Whas  we  [the  sd  arbitrators']  by  an  instrumt  in  writg  Enlaige- 
nnder  our  [their]  hands  dated,  &c.,  duly  extended  the  time  S^*for 
for  makg  our  [their]  award  dated,  &c.  making 

vm.  Whas  the  sd  arbitrors  have  finally  disagrd  and  differed 
and  have  altogether  failed  to  make  their  award  in  the  said  ment  of 
matters,  of  all  of  wch  I  have  duly  had  notice,  whby  the  sd  J^^^^jjj^ 
matters  so  referred  to  the  sd  arbitrors  as  afsd  have  duly  to  make 
come  before  me  as  umpire  for  determinon. 

IX.  Whas  the  sd  arbitrors  did  not  make  any  award  of  and  Failure  of 
concemg  the  premes  within  the  time  limd  by  the  sd  agreemt  to  make 
[order]  of  referee.  ^time 

limited. 
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Afreemenft 
that  no 
objection 
should  bo 
taken  to 
award  for 
infoma* 
Uty. 


X.  Whas  doubts  havg  been  entertained  as  to  the  effect  of 
the  declon  required  bj  law  havg  been  made  and  subscribed  by 
me  [the  sd  B.  on,  &c.,  and  by  myself]  on,  &c.,  by  reason  of 
the  same  being  prior  to  the  date  of  the  apptmt  of  me  [the  sd 
B.  and  myself]  as  arbitror  [and  umpire  resply]  in  the  sd 
arbitron,  the  sd  pties  on,  Sec,  mutually  agrd  in  writg  that  no 
objon  shd  be  taken  to  the  award  by  reason  of  such 
informality  (if  any). 


Award  of 
damage! 
for  non- 
perform- 
ance of 
agreement. 


Award  of 
ram  in  full 
of  all  de- 
mands. 


Sams,  &c.| 
awarded 
to  be  in 
full  of  all 
demands. 


Award  of 

mutual 

releases. 


CLAUSES  IN  AWARDS. 

I.  I  AWARD  and  adjudge  that  the  pit  has  sustained 
damages  by  reason  of  the  non-pformce  by  the  deft  of  the 
agreemt  in  the  statemt  of  claim  mentd  to  the   amt   of 

£ ,  or,  "I  ASSESS  the  damages  sustained  by  the  pit  in 

respt  of  the  cause  of  action  in  the  statemt  of  claim  mentd  at 

the  sum  of  £ ,"  wch  sum  I  direct  the  deft  to  pay  to  the 

pit  on  or  before  the day  of • 

n.  I  AWARD  that  the  sd  A.  shall  pay  to  the  sd  B.  on 

demand  the  sum  of  £ in  full  satisfon  of  all  claims  and 

demands  whatsr  [relative  .to  the  matters  referred  to  me,  or, 
"  in  the  above-mentd  action."] 

m.  I  AWARD  and  order  that  the  sd  damages  and  the  sd 
sevl  sums  of  moy  awarded  and  directed  by  me  to  be  pd 
and  the  sevl  matters  and  things  awarded  and  directed  by  me 
to  be  done  by  or  with  regard  to  the  respive  pties  to  this 
referee  as  afsd^  shall  resply  be  pd,  reced,  done,  accepted,  and 
taken,  in  full  satisfon  and  dischge  and  as  a  final  end  and 
determinon  of  the  sevl  matters  in  diffce  between  the  sd 
pties  wch  have  been  referred  to  me,  or,  "  of  all  matters  in 
diffce  between  the  sd  pties  up  to  the  time  of  the 
submission  to  arbitron." 

IV.  And  I  further  award  and  adjudge  that  the  sd  A.  and  B. 
shall  each,  on  the  requison  of  the  other  of  them  [such  other 
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hcTg  first  pfonned  the  award],  and  at  the  costs  and  chges  of 
the  ptj  reqnirg  the  same,  exte  and  delirer  unto  the  other 
of  them  a  ftiU  and  sofift  rele  of  all  [actions,  causes  of  action, 
and]  debts,  damages,  claims,  and  demands  whatsr,  from  the 
begiimmg  of  the  world,  until  the  time  of  the  sd  submission 
to  arbitron,  or,  *'  of  all  claims  and  demands  in  rept  of  the 
matters  in  diffce  between  the  sd  pties  wch  have  been 
referred  to  me  as  afsd,"  exceptg  anjrthing  by  the  award 
proTd  to  be  done  or  suffered. 

y.  And  I  further  award,  &c.,  that  upon  paymt  of  the  sum  Award  ol 
awarded  by  me  as  afsd,  the  sd  A.  shall,  if  required,  by  and  ^^g^  ^J^^ 
at  the  costs  of  the  sd  B.,  exte  and  deliver  to  him,  the  sd  B., 
a  fall  and  suffb  rele,  &c.,  as  in  the  last  clavse, 

TL  I  AWARD,  &c.,  that  the  pit  has  no  title  to  the  relief  DinniMa 

at  ttMum 

BOQ^t  by  his  above-mentd  action  in  the Divon  of  the  with  ooctp. 

High  Court  of  Justice,  and  that  the  sd  action  be  dismissed 
with  costs,  to  be  taxed  by  the  pper  officer  and  pd  by  the 
pit  to  the  deft. 

vn.  I  AWARD,  &c.,  that  the  sd  action  shall  cease  and  be  no  Pnxwed- 
farther  prosecuted,  or,  "  that  all  pcdgs  in  the  sd  action  shall  l^<^^to 
cease,  and  that  the  same  shall  be  no  further  prosecuted."       ^  ■uyeA 

nn.  I  AWARD,  &c.,   that  the  pit  has  been  folly  pd   all^i^pl^- 
demands  wch  he  had  agst  the  sd  deft,  and  has  no  cause  of  canae  of 
action  agst  him.  "^"^ 

IX.  I  AWARD,  &c.,  that  the  sd  B.  shall  at  his  own  expse  Apology 

make  and  publish  in  the  newspaper  a  pper  apology,  ^^ 

statg,  &c. 

X.  I  AWARD,  &c.,  that  the  pit  has  a  good  cause  of  action  pudntiff 
agst  the  deft  on  the  first  and  second  paragraphs   of  the  ^^^^  mi 
prayer  of  his  statemt  of  claim  in  the  sd  action  for  the  sum  two  claims, 

of  £ ^  ^ch  sum  I  direct  the  deft  to  pay  to  the  pit  on  JJ^^  ^^ 

demand :  And  I  further  award  that  the  pit  has  no  cause  of 

action  agst  the  deft  on  the  third  paragraph  of  the  prayer  of 
the  sd  statemt  of  claim. 

XL  I  AWARD  and  find  that  the  pit  has  sustained  damages  Of  damageB 
from  the  deft  occasioned  by  the  cause  of  action  for  wch  the  ^^^      ^' 
sd  action  was  brought  to  the  amt  of  £ ,  and  I  assess  the 
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pit's  damages  at  the  sd  sum  of  £ »  and  direct  the  deft  to 

pay  the  same  to  the  pit  on  demand. 
CouTey-  zn.  I  AWARD,  &c.,  that  the  sd  B.  shall,  at  the  request  and 

SocutedT  ^***  ^^  ^®  ^^  ^'»  ^y  *  PP®^  *^^  effectual  assurce,  convey, 
pcels^  with  the  appurts  unto  and  to  the  use  of  the  sd  A.  and 
his  hrs,  or  as  he  or  they  may  direct,  such  assurce  to  be 
prepared  by  the  sd  A. 

Delivery  up  xui.  I  AWARD,  &c.,  that  the  sd  B.  shall  forthwith  deliver 
to  the  sd  A.  or  his  hrs  all  deeds  and  writgs  in  the  custody  or 
power  of  the  sd  B.  relatg  to  the  sd  freehd  premes. 

That  one         xiv.  I  AWARD,  &c.,  that  the  sd  A.  has  no  claim  or  demand 

nocLm     Agst  the  sd  B.  in  respt  of  any  of  the   matters  in  diffce 

hgfiiMt  the  between  them. 

other.  -rait  •        I'iv 

Ab  to  other     ^^'  ''■  -A^w-^-RD,  &c.,  that  there  are  no  matters  in  diffce 

matten  in  between  the  pties  other  than  those  in  the  sd  action,  or,  ''and 

AS  to  the  matters  in  diffce  between  the   sd   pties  other 

than  those  in  the  sd  action,  I  award,  &c.,  that  the  deft  do 

pay  to  the  pit  the  sum  of  £ in  full  satisfon  and  discbge 

of  all  claims  and  demands  by  the  pit  agst  the  deft  in  respt 
of  the  same." 
Payment  XVI.  I  AWARD,  &c.  that  the  sd  A.  do  pay  to  the  sd.  B.  the 
^ctiOTi*'  °^  costs  of  the  sd  action,  to  be  taxed  by  the  pper  officer. 
Judgment  XVII.  I  AWARD,  &c.,  that  judgmt  be  forthwith  entd  in  the 
to  be  en-  g^  action  for  the  pit  [deft],  with  the  costs  of  the  sd  action, 
defendant,  and  of  the  referee  and  of  this  my  award,  to  be  taxed  by  the 

pper  officer  of  the  sd  Court. 
Each  party      xvni.  I  AWARD,  &c.,  that  each  pty  bear  his  own  costs  of 
^ws^  the  action. 

of  action.  xix.  I  AWARD,  &c.,  that  the  costs  of  both  pts  of  the  sd 
SSSon^to  *<^*ion  when  taxed  shall  be  added  togr,  and  that  one  moiety 
be  borne  thof  shall  be  pd  and  borne  by  the  pit  and  the  other  moiety 
^     ^'      by  the  deft,  and  that  if  either  pty  shall  have  pd  more  than  his 

just  share,  the  excess  shaU  be  pd  to  him  by  the  other  pty. 
Execution       XX.  I  AWARD,  &c.,  that  exon  may  issue  in  the  sd  action 
eumages  ^^  ^^^  ^®  ^^  damages  and  costs  forthwith,  or,  "  at  any  time  not 
and  costs,    sooner  than  the day  of next." 


ARBITRATIOX.  189 

xxr.  I  AWARD,  &c,,  that  the  sd  A.  do  pay  to  the  sd  B.  his  ^J^°***^ 
costs  of  and  incidental  to  the  referee,  and  the  costs  of  the  and  Awd 
iwud,  and  that  the  sd  A.  do  bear  his  own  costs  of  the  same.  11^!!^^ 

DJr  0B6 

xm.  I  AWARD,  &c.,  that  each  of  the  sd  pties  shall  bear  his  pwtj  (a), 
own  Qosts  of  the  referee,  and  pay  one-half  of  the  costs  of  Hi^  pwty 
the  award :  And  that  if  either  pty  shall  in  the  first  instce  ^^  ^^^ 
pay  more  than  such  half,  the  excess  shall  be  pd  to  him  by  o^i^feraioe 

. ,        -  and  luuz 

the  other  pty.  ootta  of 

xxm.  I  AWARD,  Ac,  that  one  moiety  of  the  costs  of  the  •^•^ 
referee  and  award  shall  be  home  and  pd  by  the  sd  A.,  and  J^Smoe 
the  other  moiety  by  the  sd  B.,  and  that  if  either  pty  shall  in  and  award 
the  first  instce,  &c.,  as  in  last  clause.  bj  eadT* 

XXIV.  I  DIRECT  the  costs  of  the  pit  of  the  sd  referee  and  p*^* 
of  this  my  award  to  be  taxed  as  between  solor  and  client  by 

A.,  of  &c.,  ar,  **  one  of  the  taxing-masters  of  the Divon  of 

of  the  High  Court  of  Justice,"  or,  **  I  assess  the  amt  of  the 

costs  of  the  pit  of  the  sd  referee  at  £ ,  and  of  this  my 

award  at  £ .*' 


PRECEDENTS    OP    AWARDS. 


AWARD  by  Arbitrators  or  Umpire  under  an  Agree- 
ment or  order  of  Reference  settling  a  Balance  of 
Accounts  (6). 

TO   ALL    TO    WHOM    THESE    PSNTS    SHALL 
COME,  A.,  of.  Sec,  and  B.,  of  &c.,  send  greetg;  Recite  that  Badtalfl. 
iuputes  have  arisen :  agreemt  of  referee :  or  action  and  order 


(«)  As  to  awarding  coste,  see  Barland  ▼.  Mayor  of  Newctutle^  L.  R.  5  Awarding 
Q.  B.  47.  ooflts. 

Qi)  Ab  to  the  stamp  on  an  awaid,  Bee  the  Stamp  Act,  1870,  Sched.  tit,  Stamp  on 
AWAKD.  award. 
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of  referee :  \JMure  ofarbitrar$  to  make  award  and  apptmt  of 
umpire^  enlargenU  of  time  for  makg  award,  or  ob  the  ease 

AwMd.  ffiay  5^  .  g^^  above,  Recitals  :  NOW  WE,  the  sd,  arhitrors^ 
[I  the  sd,  umpire^,  havg  taken  upon  ourselves  [myself] 
the  burthen  of  the  sd  referee  [umpirage],  and  havg  heard, 
examined,  and  considered  the  allegons  of  the  sd  pties,  and 
the  witnesses,  documts,  and  evidce,  of  both  the  sd  pties  con- 
cemg  the  premes,  do  hbj  make  and  publish  our  award  [my 
award  and  umpirage]  in  writg  of  and  concerning  the  premes 

Baknoe  yj^  mner  following,  that  is  to  say :  We  [I]  find  and  award 
that  the  balce  due  from  the  sd  N.  to  the  sd  M.  upon  the 
settlemt  of  the  accts  between  them  wch  have  been  referred  to 

us  [me]  as  afsd  is  £ ,  wch  we  [Q  award  and  direct  to  be 

pd  by  the  sd  N.  to  the  sd  M.  on  demand :  And,  &c.,  award  a$ 
to  dismisBol  or  discontinuance  and  costs  of  action  (if  any),  and 
costs  of  referee  and  award,  and  mutual  reles ;  see  above  clauses. 

Signed  and  published  in  ) 
the  presence  of  J 


treat. 


n. 

AWARD  by  Arbitrators  under  Lands  Clauses 
Consolidation  Acts.  Various  Recitals.  Pro- 
visions as  to  Compensation  for  Removal  of  and 
Damage  to  Machinery. 

TO  ALL,  &c,  WE,  A.,  of,  &c.,  and  B.,  of,  &c.,  send,] 
ReeitaiB.     greetg :  Whas  by  2  sevl  instrumts  in  writg  dated  resply,  &c.j 

under  the  hand  of  D.,  secretary  to  the  Railway   C^ 

Notice  to    addressed  to  E.,  of,  &c.,  notice  was  in  psnance  of  the,  »pei 

Act,  and  the  Acts  incorporated  thwith  given  by  the  sd  Rail- 
way Co,  to  tiie  sd  £.,  that  they  the  sd  Co  required  to  pchase^ 
and  take  for  the  pposes  of  the  railways  and  the  works  con-j 
nected  thwith  authorised  by  the  first-mentd  Act,  the  landsj 
and  hereds  resply  specified  and   described  in  the  respivel 
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sclidles  ihto    and  coloured  on  the  respive  plans  ac- 

companyg  the    sd  notices,  the  sd  premes  comprd  in  the 

first  of  the  sd  notices  being  described  in  the  schdle  thto 

as,  &C. ;  the  same  as  to  ppty  schdled  to  2nd  notice :  And  that 

the  sd  Co  were  willg  to  treat  for  the  pchase  of  the  sd  respite 

kads  and  hereds  so  required  as  afsd,  and  of  the  intt  of  the 

fid  E.  thrin,  and  as  to  the  compenson  to  be  made  to  him  for 

the  damage  that  might  be  sustained  by  him  by  reason  of  the 

exon  of  the  railways  and  works  authorised  by  the  first  above- 

mentd  Act :  And  whas  the  sd  E.  by  an  instrumt  in  writg  Notice  by 

dated,  &c,  under  his  hand,  gave  notice  to  the  sd  Railway  Co.  ^^  interest 

that  he  was  entled  to  the  sd  lands  and  hereds  comprd  in  the  j^  ^ 

lends. 

sd  first  notice  for  an  este,  &c. :  Description  of  E.^s  intt  in 
the  premes  comprd  in  the  two  notices:  recite  appointmt  of 
arbitror  by  E,  and  by  Railioay  Co :  apptmt  of  umpire  by 
arbitrors :  extension  of  Urns  for  niakg  award :  apptmi  of  suh- 
sUtuted  umpire :  failure  of  arbitrors   to  agree ;   see  above. 
Recitals  :  And  whas  in  the  course  of  the  proceedgs  before  us  Agreement 
it  was  agrd  that  the  sd  E.  shd  retain  for  his  own  use  and  fl^ane(a) 
lemoTe  firom  the  hereds  comprd  in  the  sd  first  notice  the  *^  ^^' 
engine,  boiler,  machinery,  and  fixtures  and  fittings  in  the 
nature  of  trade  machinery,  wch  were  affixed  to  the  pts  of  the 
same  hereds  occupied  by  him,  and  that  the  sd  Co  shd  pay  to 

the  sd  £.  the  sum  of  £ for  the  expenses  incurred  by  him 

in  connection  with  such  removal  and  for  any  damage  to  the  sd 
en^ne.  Sec,  wch  might  be  occasioned  through  the  removal 
thof :  NOW  THESE  PSNTS  WITNESS  that  we  the  sd  A.  Testetum. 
and  B.  hayg  taken  upon  ourselves  the  chge  of  the  sd  referee 
and  havg  previously  to  enterg  upon  the  matters  referred  to 
us  as  afsd  made  and  subscribed  the  declons  hrunto  annexed, 
and  nominated  and  appted  in  writg  C.  of,  &c.,  to  be  the 
umpire  to  decide  upon  any  of  the  sd  matters  on  wch  we  shd 
diffisr,  and  havg  duly  heard,  examined,  and  considered,  the 
allegons,  witnesses,  and  evidce  of  both  the  sd  pties  concemg 


(d)  As  to  trade  fixtures,  see  Oibion  v.  MsuniHersmUh  Jjr  City  Mail.  Co., 
2  Dr.  4c  8.  603. 
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the  premes,  do  togr  at  the  same  time  and  in  the  presce  of 
each  other  (a)  make  this  our  award  in  writg  of  and  concemg 
Award.  the  premes  in  mner  foUowg,  that  is  to  say:  We  award 
assess  and  determine  that  the  foUowg  sums  are  the  amis  to 
be  pd  by  the  sd  Bailway  Co  to  the  sd  E.  for  and  in  respt  of 
the  pchase  of  and  in  compenson  for  the  value  of  his  intt  in 
the  respiye  lands  and  hereds  comprd  in  the  sd  respire  notices 
to  treat,  and  for  all  damage  sustained  by  him  by  reason  of 
the  exon  of  the  railways  and  works  authorised  by  the  sd  first 

above-mentd  Act,  that  is  to  say,  the  sum  of  £ (in  wch  is 

included  the  sd  sum  of  £ ,  payable  by  the  sd  Railway  Co 

under  the  agreemt  lastly  hinbfe  recited),  for  the  value  of  the 
intt  of  the  sd  E.  in  the  lands  and  hereds  comprd  in  the  first 

of  the  sd  notices  to  treat  dated,  &c.,  and  the  sum  of  £ for 

the  value  of  his  intt  in  the  lands  and  hereds  comprd  in  the 
second  of  the  sd  notices  to  treat,  &c.     In  witness,  &c. 


in. 

AWAED  hy  Umpire  in  respect  of  Property  injurioudy 
affected  but  not  taken  hy  a  Railway  Company  (i). 

TO  ALL,  &c.,  I,  A.,  of,  &c.,  send  greetg.    Recitals^  $ee 
WitnesB-     above :  NOW  THESE  PSNTS  WITNESS  that  I,  the  sd 

eth 

A.,  &c.,  see precedenty  p.  190,  that  is  to  say :  I  do  hby  find  that 
by  reason  of  the  obstron  of  the  main  public  highway  leadg  in 

(a)  See  Stalworth  t.  Innsj  2  D.  &  L.  428 ;  JSadt  v.  WUli/ims,  24  L.  J. 
Ch.  631. 
Arbitra-  (&)  In  such  a  case  the  arbitrator  can  only  determine  the  amount  and  nol 

tor's  juris-  the  question  whether  the  claimant  is  entitled,  which  latter  is  one  of  law  for 
diction.  ^^^  Court.  As  to  the  law  with  regard  to  lands  injuriously  affected  but  not 
Lands  in-  taken  by  a  railway  company,  see  Caledonian  Railway  Co,  t.  Walker** 
i^o^^y     Truiteesy  7  App.  Gas.  269 ;  Howard  v.  Mst,  Board  of  Works,  Times  Bep. 

buf^'       11  J^«'  1^»- 
taken. 
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t diron  irom  Bridge,  and  known  as Street, 

or  as  the  case  may  be,  npon  wch  the  sd  premes  of  the  ad  B. 
abut  bj,  Sec,  describe  ipecijicaliy  the  works  causing  the  preju^ 
dice,  access  to  and  from  the  sd  premes  of  the  sd  B.,  from 
and  to,  &c.,  is  rendered  less  direct  and  conyenient  than  for- 
merly, and  the  lettg  valae  of  the  sd  premes  of  the  sd  B. 
dimiiiished  in  conseqace  thof :  And  upon  the  assumption  Awwti. 
that  compenson  is  payable  I  award,  assess,  settle  and  deter- 

nune  that  the  sum  of  £ is  the  amt  to  be  pd  in  respt 

tbaf  bj  the  sd  Railway  Co  to  the  sd  B.  as  owner  in  fee 
simple  of  the  sd  premes  :  And  I  frirther  find  that  by  reason  Farther 

of  the  obstron  thof  as  afisd Street  so  fietr  as  it  lies  betwn  "^^ 

the  ad  railway  and,  &c.,  has  ceased  to  be  a  main  thoroughfare, 
and  in  conseqce  thof  the  lettg  value  of  the  sd  premes  of  the 
sd  B.  has  been  diminished :  And  upon  the  assumption  that 

compenson  is  payable,  I  award,  &c.,  that  the  sum  of  £ FactlMr 

is  the  amt  to  be  pd  by  the  sd  Railway  Co  to  the  sd  B.  as  *''*^ 
owner  in  fee  simple   of  the  sd  premes  in  respt  of  the 
diminntion  in  the   value  thof   lasUv  hinbfe    mentd.      In 

WITNESS,  &C. 


IV. 

AWARD  hy  Umpire  on  a  Building  Contract. 

TO  ALL,  &c.^  I,  A.,  of,  &c.,  send  greetg:  Whas  by  aBecitak. 
contract  in  writg,  dated,  &c.,  and  expd  to  be  made  between  BuUding 
B.  0^  Sec.,  and  G«  of,  &c.,  for  the  erection  by  the  sd  C.  for  the 
sdB.  of  a  dwellg'house  at,  &c.,  the  sd  C.  was  to  exte  the 
wotis  described  in  the  specificon  thto  aimexed,  and  in  the 
plans  and  drawings  thrin  referred  to,  and  provon  was  made 
with  respect  to  addons  to  and  omissions  from  the  sd  intended 
wotks,  and  it  was  provided  that  any  disputes  with  respect  FroTuion 
to  what  ahd  be  deemed  addonal  or  omitted  work  and  the  ^^on[ ' 

K.E. — VOL.  I,  o 
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value  thof  shd  be  referred  to  the  arbitron  of  the  architect  of 
the  worksi  and  another  architect  to  be  nominated  by  the  sd 
C. ;  and  in  case  of  the  sd  arbitrors  not  agreeing,  then  to  the 
decision  of  an  umpire  who  should  be    an  architect,  and 
chosen  by  the  sd  arbitror  before  enterg  apon  the  conson  of 
Disputes     the  matters  in  dispute :   And  whas  disputes  have  arisen 
«rb^'*  betwn  the  sd  B.  and  C.  as  to  what  shd  be  deemed  addonal 
zeferred.     and  omitted  work  within  the  meang  of  the  sd  contract,  and 
such  disputes  have  been  referred  to  the  arbitron  of  D.,  of, 
&c.  (the  architect  of  the  sd  works),  and  E.,  of,  &c.  (an 
architect  nominated  by  the  sd  €•)>  Appaintmt  of  umpire, 
disagreemt  of  arbitrors  and  failure  to  make  award  and  other 
clavses,  see  above,  recitals  :  NOW,  &c.,  iee  Precedent,  p.  190, 
Finding      that  is  to  Say,  I  find  and  award  that  the  work  described  in 
and  award.  ^^^  gpg|.  column   of  the   1st   schdle  hto  is  addonal  work 
within  the  meaning  of  the  sd  contract :  Akd  I  award  and 
assess  the  value  of  the  sd  addonal  work  at  the  respive  sums 
set  opposite  thto  in  the  2nd  column  of  the  sd  1st  schedule. 
And  I  further  find  and  award  that  the  work  described  in  the 
1st  column  of  the  2nd  schdle  hto  is  omitted  work  within 
the  meang  of  the  sd  contract :  And  I  award  and  assess  the 
value  of  the  sd  omitted  work  at  the  respive  sums  set  opposite 
thto   in  the  2nd  column   of  the  sd  2nd  schdle.      In  wrr- 

NESS,  &G. 

l^Schedulea.^ 


ATTOKNEY,    POWERS   OF  (4 


CLAUSES  (b). 

I.  I,  A.,  of,  &c.,  dohby  appt  B.,  of,  &c.,  my  attorney  [B.,  of,  Appoint- 
ee, C,  of,  &c.,  and  D.,  of,  &c.,  jtly  and  every  two  and  every  one  person 
one  of  them  sevUy  my  attorneys  and  attorney]  in  my  name  ^  ^  ***^^' 
or  on  my  behalf,  to,  &c.  attorneys. 

(a)  The  Conveyancing  ActS|  1881  and  1882,  contained  some  useful  pro*  Enact- 
Tisiona  relatlTC  to  powers  of  attorney.  ments  in 

By  the  Act  of  1881,  s.  40,  a  married  woman,  whether  an  in^^t  or  not,  is  ^J!^'  ^^* 
enabled  to  appoint  an  attorney  to  execute  a  deed  or  do  any  other  act  which  2332 
she  herself  might  execute  or  do.    This  would  not  of  course  extend  to  the  ^     !  , 
acknowledgment  of  a  deed,  which  is  necessarily  her  personal  act.    At  ^^men 
common  law  a  married  woman  could  not  give  a  power  of  attorney  except, 
perhaps,  with  the  consent  of  her  husband  ;  see  Cooper" t  Case,  2  Leon.  200 ; 

y.  Hopkins,  Cro.  Car.  165,  and  note,  2  Buls.  13,  overruling  some 

earlier  cases ;  see  also  the  remark  of  Erie,  C.J.  in  White  v.  Greenish,  11  C.  B. 
K.  S.  230.  And  a  power  given  by  an  unmarried  woman  was  in  general 
revoked  by  her  marriage ;  but  it  would  seem  that  by  the  effect  of  the  above 
enactment,  coupled  with  the  Married  Women *s  Property  Act,  1882,  removing 
the  disabilities  of  married  women  as  to  property  and  contracts,  marriage 
would  not  now  operate  as  a  revocation ;  the  provisions  of  the  Conv.  Act, 
1882,  88.  8  and  9  (referred  to  below)  implying  that  marriage  might  still  so 
operate,  are  not  inconsistent  with  this,  as  that  Act  was  passed  .before  the 
M.  W.  P.  Act. 

By  the  Act  of  1881,  s.  46,  an  attorney  is  authorised  to  execute  any  assurance  Execution 
or  instrument  in  his  own  name  instead  of  in  the  name  of  the  principal ;  see  ^^  deeds  by 
as  to  the  two  modes  of  execution,  ii^ra,  Deeds.  attorney. 

The  same  Act,  s.  47,  provides  that  no  person  shall  be  liable  for  making  or  Protection 
doing  any  payment  or  act  in  pursuance  of  a  power  of  attorney  in  good  faith  against 

revocation. 

(h)  AU  these  clauses  are  adapted  to  the  case  of  a  power  of  attorney  ex- 
pressed in  the  first  person,  which  is  the  more  usual  form  where  there  are  no 
recitala. 

o  2 
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The  same 
by  several. 

Variation 
for  a  firm. 


ToreeeiTe 
a  Bom  of 
money. 


To  reoeiye 
debts  and 
personal 
estate 
generally. 


II.  We,  a.,  B.,  and  C,  of,  &c,,  [canying  on  business  in 

ptnp  together  as ,  under  the  style  or  firm  of 1  do 

and  each  and  every  of  us  doth  hby  appt  D.,  of,  &c.,  the 
attorney  [D.,  of,  &c.,  E.,  of,  &c.,  and  F.,  of,  &c.,  jtly  and 
every  two,  and  every  one  of  them  sevlly  the  attorneys  and 
attorney]  of  us  and  of  each  and  every  of  us  [and  our  sd  firm 

of ]  in  the  names  or  name  and  on  behalf  of  us  and  each 

and  every  of  us  [and  our  sd  firm],  &c. 

m.  To  rece  firom  K.,  of,  &c.,  the  sum  of  £ — 


-,  [being 


the  price  agrd  to  be  pd  by  him  to  me  for  the  pchase  of,  &c.,] 
and  aU  intt  due  or  to  become  due  in  respt  thof,  and  to  give 
an  effectual  rect  and  dischge  for  the  same. 

rv.  To  demand,  sue  for,  enforce  paymt  of,  and  rece  and 
give  effectual  rects  and  dischges  for  all  moys,  sees  for  moy, 
debts,  legacies,  goods,  chattels,  and  psonal  este,  of  or  to  wch 
I  am  now  or  may  hrafter  become  possed  or  entled,  or  wch 


Power 
made  irre- 
vocable. 


Deposit  in 

Central 

Office. 


Stamps. 


after  the  principal  has,  unknown  to  him,  died  or  become  Innatlc  or  of  un- 
sound mind,  or  bankrupt,  or  revoked  the  power,  an  enactment  which 
extends  and  is  much  more  comprehensive  than,  and  in  fact  appears  entirely 
to  supersede  22  &  23  Vic.  c.  85,  s.  26.  This  would  not  of  course  validate  a 
deed  executed  b>  the  attorney  after  the  death  of  the  principal  or  any  other 
of  the  events  aforesaid,  to  effect  which  in  favour  of  a  purchaser  the  power 
must  be  made  irrevocable  under  the  Act  of  1882 ;  see  below. 

By  the  Conv.  Act,  1882,  s.  8,  a  power  of  attorney  given  for  value  may  be 
made  irrevocable  in  favour  of  a  purchaser  (which  includes  a  mortgagee  or 
lessee,  or  other  person  dealing  for  value)  so  as  not  to  be  revoked  or  affected 
by  the  death  [marriage  in  case  of  a  female,  see  above],  lunacy,  or  bank, 
ruptcy  of  the  donor  of  the  power,  or  anjrthing  done  by  the  donor  without 
the  concurrence  of  the  donee ;  and  by  s.  9,  a  power  of  attorney,  whether  given 
for  valve  or  not^mAj  be  made  irrevocable  in  like  manner  for  a ,/£d^(l  ttm^ 
not  exceeding  one  year,  in  favour  of  a  purchaser  (including  a  mortgagee, 
&c.)*  In  both  cases  the  power  must  be  expresied  to  be  irrevocable.  It  is 
not,  however,  clear  how  such  a  power  is  to  operate  or  be  acted  on  as  against 
third  parties. 

By  the  Act  of  1881,  s.  48,  a  power  of  attorney,  its  execution  being  properly 
verified,  may  be  deposited  in  the  Central  Office  of  the  Supreme  Conrt ;  and 
office  copies  are  made  evidence ;  a  specially  useful  enactment  where  the 
power  relates  to  real  estate. 

As  to  tbe  stamp  on  a  power  of  attorney,  see  the  Stamp  Act,  1870,  Sched. 
tit,  Letteb  OB  Power  of  Attobs^bt  ;  and  se j  84  Vic.  c.  4,8.  4,  as  to 
appointments  of  proxies. 
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CLAUSES  (&). 

h  I,  A.,  of,  &c.,  dohby  appt  B.,  of,  &c.,  my  attorney  [B.,  of,  Appoint- 
ee., C,  of,  &c.,  and  D.,  of,  &c.,  jtly  and  every  two  and  every  <me  penon 
one  of  them  sevUy  my  attorneys  and  attorney]  in  my  name  ^  *"  *"**'* 
or  on  my  behalf,  to,  &c.  attorneja. 

(a)  The  Conv^ancing  Acta,  1881  aod  1882,  contained  some  UBefal  pro-  Enact- 
▼isioas  relatiye  to  powers  of  attorney.  nente  in 

By  the  Act  of  1881,  s.  40,  a  married  woman,  whether  an  infant  or  not,  is  ^^'  ^^ 
eoaUed  to  appoint  an  attorney  to  execute  a  deed  or  do  any  other  act  which  2382 
■he  herself  might  execate  or  do.    This  would  not  of  course  extend  to  the         ' 
icknowledgment  of  a  deed,  which  is  necessarily  her  personal  act.    At  ^^j^^q 
toamoa  law  a  married  woman  could  not  give  a  power  of  attorney  except, 
perhaps,  with  the  consent  of  her  husband  ;  see  Cooper's  Cast,  2  Leon.  200 ; 

T.  Mopkins,  Cro.  Car.  165,  and  note,  2  Buls.  13,  overruling  some 

ttdier  cases ;  see  also  the  remark  of  Erie,  C.J.  in  White  v.  Greenish,  11  C.  B. 
N.  8. 230.  And  a  power  given  by  an  unmarried  woman  was  in  general 
RToked  by  her  marriage ;  but  it  would  seem  that  by  the  effect  of  the  above 
enactment,  coupled  with  the  Married  Women's  Property  Act,  1882,  removing 
the  disabilities  of  married  women  as  to  property  and  contracts,  marriage 
vodd  not  now  operate  as  a  revocation ;  the  provisions  of  the  Conv.  Act, 
18S2, 88L  8  and  9  (referred  to  below)  implying  that  marriage  might  still  so 
operate,  are  not  inconsistent  with  this,  as  that  Act  was  passed  .before  the 
M.W.P.Act. 

By  the  Act  of  1881,  s.  46,  an  attorney  is  authorised  to  execute  any  assurance  Kxecotion 
or  instrument  in  his  own  name  instead  of  in  the  name  of  the  principal ;  see  ^^  deeds  by 
Si  to  tiie  two  modes  of  execution,  infra,  Deeds.  attorney. 

The  same  Act,  s.  47,  provides  that  no  person  shall  be  liable  for  making  or  Protection 
doing  any  payment  or  act  in  pursuance  of  a  power  of  attorney  in  good  faith  against 

.  revocation. 

Qf)  All  these  clauses  are  adapted  to  the  case  of  a  power  of  attorney  ex- 
preand  in  the  first  person,  which  is  the  more  usual  form  where  there  are  no 
xedtals. 
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Bubjt  to  any  coTts,  exceptions,  reservons,  and  restrons  wch 
may  be  thought  fit,  and  to  provide  for  the  apportionmt  of  or 
indemnity  agst  rents  or  rent-chges  affecting  the  ppty  sold], 
and  to  procure  the  enfranchisemt  of  any  of  the  sd  hereds, 
wch  may  be  of  copyhd  or  customary  tenure,  and  to  grant 
enfranchisemts  of  any  copyhd  tenemts  held  of  any  manor 
belonging  to  me,  and  to  transfer,  rele,  or  orwise  deal  with 
any  mtges,  chges,  or  sees,  whether  upon  real  or  psonal  ppty 

[in afsd],  to  wch  I  may  be  entled,  and  also  to  exte  or 

enforce  any  powers  of  sale  or  other  rights,  powers,   or 
remedies  incident  to  any  such  mtges,  chges,  or  sees  as  afsd, 
or  orwise  to  realise  and  obtain  the  benefit  thof  in  such  mner 
as  may  be  thought  proper,  and  to  assure  or  dispose  of  any 
estes  wch  may  be  vested  in  me  as  a  tree  or  mtgee. 
To  raise         ix.  To  borrow  from  time  to  time  such  sums  of  moy  and 
mortgage    upou  such  terms  as  the  sd  [attorneys  or]  attorney  may  think 
^^^'  expedient  for  or  in  relon  to  any  of  the  pposes  or  objts  afsd, 

upon  [my  psonal  secy  or]  the  secy  of  any  of  my  ppty, 
whether  real  or  psonal,  or  orwise,  and  for  such  pposes  to 
give,  exte,  and  make  such  mtges,  cliges^  pledges,  or  other 
sees,  and  with  such  powers  and  provons  as  may  be  thought 
proper. 
To  muiage      x.  To  manage  or  superintend  the  managemt  of  all  the 
estes  and  hereds  of  whatever  teniure  of  or  to  wch  I  am  or 
shall  become  seised,  possed  or  entled,  and  to  cut  timber  or 
underwood,  and  work  quarries,  mines,  and  minis  (whether 
now  open  or  in  workg  or  not),  upon  any  of  the  sd  estes  and 
hereds,  and  to  erect,  pull  down,  and  repair  houses  or  other 
bldgs,  fences,  and  erections,  and  to  drain,  make  roads  on,  or 
orwise  improve  any  of  the  premes,  and  to  dedicate  any  roads 
when  made  to  the  public,  and  to  insure  houses  and  other 
ppty  agst  loss  or  damage  by  fire. 


Power  to         (p)  3^6  ^o  ^^  ^^  powers  of  mortgaging  and  dealing  with  mortgages  in 
mortgage.     Precedent  IX.,  p.  211.    A  power  to  mortgage,  especiallj  if  it  is  to  extend  to 

pledging  the  credit  of  the  principal,  should  of  course  be  specifically  given,  if 

intended ;  see  Coondoo  v.  WaUon^  9  App.  Oas.  561. 
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XI.  And  also  (so  far  as  I  can  lawfully  give  or  delegate  snch  "^  ">»"•«• 
respive  powers  or  authorities)  to  sell,  lease,  dispose  of,  deal  utoi  (<<>. 
with,  and  manage  any  ppty  real  or  psonal  wch  may  be  vested 
in  me  alone  or  jily  with  any  other  pson  or  psons  as  a  tree, 
exor,  or  admor,  and  to  exte  and  sign  any  deeds  or  instrumts 
aod  genlly  to  do  any  acts  wch  I  could  lawfully  have  exted, 
signed,  and  done  in  any  such  capacity. 

xn.  To  enter  into  agreemts  for  yrly,  monthly,  or  weekly  To  enter 
tenancies,  to  take  effect  in  posson  or  within  8  calr  months  meats  with 
from  the  date  thof,  of  all  or  any  of  my  real  or  leasehd  ppty  *^^J^  , 

situate  in  the  parish  of and  county  of ,  or  else-  lect  rente 

where,  and  to  make  allowces  to  and  arrangemts  with  the  ^^Jj^^^* 
tenants  and  occupiers  for  the  time  being  of  the  sd  ppty,  and  powers, 
to  accept  surrenders  of  leases  and  tenancies,  and  to  demand, 
sue  for,  collect  and  rece,  and  give  effectual  dischges  for  the 
rents  and  profits  now  due  and  henceforth  to  become  due  in 
respt  of  the  same  :  And  to  take  and  use  all  lawful  pcdgs  and 
means,  by  distress  or  action  or  orwise,  for  recoverg  and 
reoeivg  the  sd  rents,  and  for  enforcing  the  pformce  of  any 
eorts  or  agreemts  wch  the  respive  lessees  or  tenants  may  be 
liable  to  pform,  and  for  evictg  and  ejectg  or  recoverg  damages 
from  tenants  and  occupiers  makg  default  in  paymt  of  such 
i^nts  or  in  pformce  of  such  covts  or  agreemts,  and  for 
obtaining  and  retaining  posson  of  all  or  any  of  the  premes 
occupied  by  any  lessees  or  tenants  makg  such  default. 

xnt.  To  commce,   prosecute,   or  enforce,   or  to  defend.  To  take 
answer,  or  oppose  all  actions  and  other  legal  pcdgs  andj^ip^^f 
demands  touchg  any  of  the  matters  afsd,  or  any  other  matters  ceedings 
in  wch  I  am  or  may  hrafter  be  interested  or  concerned,  and 
also,  if  thought  fit,  to  compromise,  refer  to  arbitron,  abandon, 
submit  to  judgmt,  or  become  non-suited  in  any  such  action 
or  pcdg  as  afsd. 


(iQ  As  to  the  Taliditj  of  each  a  delegation  of  a  trast,  see  3  Dav.  Free,  Kanaging 
pt  2,  947,  zefeniiig  to  J3tnaH  t.  Norton,  14  Moo.  P.  C.  C.  17.  trust 

(0  That    this  would    inclnde  bankruptcy  proceedings,  see  Ua  parte  estates. 
Fnmpton,  1  Be  0.  F.  &  J.  263  ;  Ex  parte  Wallace,  54  L.  J.  N.  S.,  Ch-  Bank- 
D.  293.  ruptcy  pro- 

ceedings. 
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Tb  letUa         XIV.  To  adjust,  settle,  compromise,  or  submit  to  arbitron 

^^^^    any  accts,  debts,  claims,  and  demands,  disputes  and  matters 

BUM,  &C.    toucbg  any  of  the  matters  afsd,  or  any  other  matters  web 

are  now  subsistg  or  may  brafter  arise  between  me  and  any 

oiber  pson  or  psons,   or  between  my  sd  [attorneys  or] 

attorney  and  any  otber  pson  or  psons. 

To  oom-  XV.  To  compound  and  accept  pt  in  lieu  of  and  in  satisfon 

!!nd°iDak«   foi*  ^^  whole  of,  or  compromise  any  debt  or  sum  of  moy  now 

allowances  ^^  brafter  owing  or  payable  to  me,  or  any  other  claim  or 

demand  wch  I  have  or  may  have  agst  any  pson  or  psons,  or 

to  grant  an  extension  of  time  for  the  paymt  or  satisfon  thof, 

upon  such  terms  as  may  be  deemed  proper,  either  with  or 

witht  takg  secy  for  the  same,  or  orwise  to  act  with  respt  thto 

as  may  be  deemed  expedient. 

To  concnr       XVI.  To  coucur  in  doing  any  of  the  acts  and  things  hinbfe 

o^nen!^^  meutd  in  conjunction  with  any  other  pson  or  psons  interested 

in  the  premes. 
To  Tote  at       xvii.  To  vote  at  the  meetgs  of  any  Co  or  Cos,  and  orwise 
meetiiigB.    ^  j^|.  ^^  j^j  proxy  or  repve  in  respt  of  any  shares  now  held, 
or  wch  may  brafter  be  acquired  by  me  thrin,  and  for  that 
ppose  to  sign  and  exte  any  proxies  or  other  instrumts  in  my 
name  and  on  my  behalf. 
To  emploj       xvin.  To  appt  and  employ  any  agents,  overseers,  receivers, 
^^^  or  other  psons  at  such  remuneron  by  way  of  salary,  com- 

mission, or  orwise,  as  the  sd  [attorneys  or]  attorney  may 
think  proper,  and  the  same  from  time  to  time  to  dismiss  and 
dischge,  and  any  others  to  appt  or  employ  in  their  stead. 
To  execute  XIX.  In  my  name  and  as  my  act  and  deed  to  sign,  seal, 
delSua)!^  and  deliver  a  certain  indre  already  prepared  and  engrossed, 
or  intd  shortly  to  be  engrossed,  bearing  or  intd  to  bear  date 

Confirma*        W  ^^  ^^7  sometimes  be  useful,  e.g,,  where  a  misredtal  has  been  dis- 

tion  by        coTered  in  the  power  of  attorney  (as  to  the  effect  of  which  see  Sertef 

principal,     v.  Ibx,  Litt.  Rep.  143),  to  obtain  the  principars  conflnnation  by  endorae- 

ment  of  a  deed  preyiously  executed  by  attorney,  as  follows  : — ''  I  the 

within  named  A.  being  now  in  England,  do  hby  ratify  and 
confirm  the  exon  of  the  within  written  indre  by  my  attorney 
B.  for  me  and  on  my  behalf.    Dated,  &c.    In  witness,  &c." 
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on  or  about  the day  of ,  and  expd  or  intd  to  be 

made  between,  pties,  and  being  or  intd  to  be,  insert  short 
deieription  of  intd  deed  as,  "  a  convce  of  freehd  and  leasehd 
hereds,  situate  at,  &c.,  and  known  as,  &c.,  to  K.,  by  way  of 
mtge  for  securing  the  paymt  of  £ and  intt." 

XX.  To  exte,  sign,  enter  into,  acknowe,  perfect,  and  do  all  ^  «»cnu 
BQcli  [contracts,  convces,  leases,  mtges,  transfers,  assignmts,  gmendiy. ' 
sQirenders,  reles,  assurces,]  deeds,  agreemts,  instromts,  acts, 

and  things  as  shall  be  requisite,  or  may  be  deemed  proper 
for  or  in  relon  to  all  or  any  of  the  pposes  or  matters  afsd. 

XXI.  To  sign,  seal,  exte,  acknowe,  and  deliyer  in  the  sd,  ^  tnna- 
foreign  country  or  colany,  accordg  to  the  laws  for  the  time  or  other 
being  in  force  there,   such  deed   or  deeds,   instrumt  orPf^P^y 
instromts  and  notarial  act  or  acts  as  maybe  deemed  requisite 

or  expedient  for  conveying  and  transferring,  or  orwise 
e&ctnally  assuring  to  K.,  of,  &c.,  or  as  he  shall  direct,  ■ 
short  description  of  ppty,  and  also  by  the  same  or  any  other 
deed  or  deeds,  notarial  act  or  acts,  instrumt  or  instrumts,  to 
enter  into  such  covts  or  agreemts  as  are  usual  accordg  to  the 
laws  aCsd  for  a  vendor  to  enter  into,  or  may  orwise  be  reasbly 
required :  And  also  to  do  and  exte  such  further  acts  and 
thmgs  as  may  be  deemed  expedient  for  recordg,  registerg, 
or  orwise  completg  and  givg  validity  to  such  deed  or  deeds, 
notarial  act  or  acts,  or  instrumt  or  instinimts,  accordg  to  the 
laws  a&d. 

xxn.  In  my  name  and  on  my  behalf  to  draw,  accept.  To  draw 
endorse,  negotiate,  retire,  pay  or  satisfy  any  bills  of  exchange, 
promissory  notes,  cheques,  drafts,  orders  for  paymt  or 
ddiveiy  of  moy,  sees,  goods,  or  effects,  bills  of  lading,  or 
other  negotiable  or  mercantile  instrumts  or  sees,  wch  may 
be  deemed  necy  or  proper  in  relon  to  my  business  or  affairs. 

xxm.  And  genlly  to  act  as  my  [attorneys  or]  attorney  or  To  act 

agent  at afsd,  in  relon  to  the  premes  and  all  other  ^^^^  ^' 

matters  in  wch  I  may  be  interested  or  concerned,  and  on  my 
behalf  to  exte  said  do  all  instrumts,  acts,  and  things  as 
fully  and  effectually  in  all  respts  as  I  myself  could  do  if 
psonally  present. 
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To  appoint      xxiY,  Fbou  time  to  time  to  appt  and  remoTe  at  pleasure 

sabstitntes.  ,      .  ,      . 

any  substitute  or  substitutes  as  attorney  or  agent,  attorneys 

or  agents  under  [them  or]  him.in  respect  of  all  or  any  of  the 

matters  afsd  upon  such  terms  and  at  such  salaries  or  re- 

muneron  as  [they  or]  he  shall  think  fit. 

ProTuo  xxv.  Pboyd  always  that  this  psnt  power  of  attorney  shall 

JJ^J"**      not  extend  to  revoke  or  make  void  or  affect  any  former  or 

powen  o£    other  power  or  powers  of  attorney  by  me  at  any  time  htofore 

giren  to     given  or  delegated  to  any  other  pson  or  psons  whomsr  for 

other  per.  j^^y  digtinct  or  other  ppose  or  pposes,  but  such  other  power 

other  par^  or  powers  shall  remain  and  be  of  the  same  force  and  effect 

^^^^^        as  if  these  psnts  had  not  been  exted. 

Sabstitu-  XXVI.  And  in  case  of  the  death  of  the  sd  attorney,  or  of 
unother  ^^  inability  (whether  permanent  or  temporary)  or  unwilling- 
attomey     ness  through  absence,  illness,   or  orwise,  to  act  as  my 

m  case  ot 

death,  ftc  attorney  in  relon  to  the  matters  afsd  or  any  of  them,  then  I 
(^)*  hby  appt,  subiiittUef  of,  &c.,  to  act  as  my  attorney  in  the 

stead  of  the  sd  attorney,  after  his  death  or  durg  such 
inability  or  unwillingness,  and  in  the  latter  case  either  per- 
manently or  from  time  to  time  during  the  subsistence  of  any 
such  inability  or  unwillingness  (as  the  case  may  be),  unless 
and  until  these  psnts  shall  be  revoked  or  orwise  determined, 
in  like  mner  as  if  the  name  of  the  sd,  substittUe,  had  been 
inserted  in  these  psnts  instead  of  the  name  of  the  sd 
attorney. 
Ratifica-  xxvii.  And  I  hby  for  myself,  my  hrs,  exs,  and  ads,  ratify 
'  and  confirm,  and  agree  to  ratify  and  confirm  whatsr  my  sd 
[attorneys  or]  attorney  [or  any  substitute  or  substitutes  actg 
under  [them  or]  him]  shall  do  or  purport  to  do  by  virtue  of 
these  psnts,  if  the  attorney  is  to  act  in  a  distant  cotmtry^  add, 
''  includg  in  such  confirmon,  whatsr  shall  be  done  between 
the  time  of  my  death  or  the  revocon  by  any  other  means  of 
this  power  of  attorney  and  the  time  of  such  death  or  revocon 


(b")  This  clause  is  intended  for  a  case  in  which  only  one  attorney  is 
appointed.  In  the  case  of  a  joint  and  several  power  to  two  or  more,  it 
would  not,  of  course,  usually  be  required. 
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becomg  known  to  mj  sd  [attomeyB  or]  attorney  or  [their  or] 
his  sobstitate  or  substitutes." 

xxTin.  And  I  hby  authorise  and  empower  the  sd  [attorneys  To  ngiiier 
or]  attorney  to  acknowe  in  my  name,  and  as  my  act  and  ^^ 
deed,  this  power  of  attorney,  and  to  register  and  record  the 
flame  in  the  proper  office  in  the  sd  colony,  and  to  procure  to 
be  done  any  and  every  other  act  and  thing  whatsr,  wch  may 
be  in  anywise  requisite  or  proper  for  authenticatg  and  givg 
foil  effect  to  this  power  of  attorney,  accordg  to  the  laws  and 
iisages  of  the  sd  colony. 

XXIX.  And  I  hby  declare  that  this  power  of  attorney  shall  P®^«  *<> 

remain  in  force  and  be  irreTocable  for calr  months  from  caUo  (c)* 

the  date  hereof. 


PRECEDENTS. 


I. 

TO  Execute  Conveyance  to  Purchaser,  and  receive 

Purchase-Tnoney  (d). 

KNOW  ALL  MEN  by  these  psnts,  that  I,  A.,  of,  &c., 
apptmt  of  attorney,  p.  195 :  to  rece  the  pchase-money,  and  give 
reds  for  ^te  same,  p.  196 :  to  exte  the  convce,  p.  200 :  ratificon, 
p.  202 :  \Power  to  he  irrevocable,  see  abovel.  L^  witness, 
&c.  (e). 


(r)  See  the  Con?.  Act,  1882,  ss.  8,  9,  above,  p.  196,  note. 

(d)  It  is  commonly  said  that  a  power  of  attorney  most  be  by  deed ;  see  1 
BsT.  Piea,  5th  ed^  p.  387,  note,  referring  to  Salk.  9  ;  but  a  deed  is  certainly 
not  necessary  in  all  cases  (e^,,  a  mere  authority  to  receive  and  give  a  receipt 
lor  money)*  though  it  is  so  If  the  transaction  involves  the  execution  of  a 

deed. 

Ce)  It  is  in  some  cases  necessary,  and  in  all  cases  desirable,  that  the  Attesta- 
ezecatioD  of  a  power  of  attorney  should  be  attested  by  two  witnesses.  tion. 
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n. 

TO  SuBBENBEB  CoPYHOLDs  to  u$e  of  Purchaser  or 

Mortgagee  (a). 

To  tur-  KNOW  ALL  MEN,  Ac,  apptmtofB.  as  attomey,  p.  196, 

to  appear  at  the  next  or  any  subsequent  court  to  be  holden 

for  the  manor  of ,  in  the  county  of ,  or  before  the 

lord  or  lords,  lady  or  ladies,  or  steward  or  deputy-steward  of 
the  sd  manor,  out  of  court,  and  then  and  there  to  surrender 
into  the  hands  of  the  sd  lord  or  lords,  lady  or  ladies,  either 
psonally  or  by  the  hands  and  acceptce  of  the  sd  steward  or 
deputy-steward  by  the  rod,  accordg  to  the  custom  of  the  sd 
manor.  All  that,  peels,  with  the  appurts  thof,  to  the  use 
of  K.,  of,  &c.,  his  hrs  and  assigns,  accordg  to  the  custom  of 
Subject  to  the  sd  manor,  [subjt  to  a  condon  for  makg  void  the  sd 
tioD.  ^'     surrender,  if  I,  the  sd  A.,  my  hrs,  exs,  ads,  or  assigns  shall, 

on  the day  of ,  pay  to  the  sd  K.,  his  exs,  ads,  or 

assigns,  the  sum  of  £ ,  with  intt  tbron  in  the  meantime 

To  execute  at  the  rate  of  £ per  cent,  per  annum]  :  And  to  exte  and 

assni^oe.  ^^  ^  ^^^^  further  assurces  and  things  as  shall  be  necy  or 
proper  for  procuring  the  sd  K.,  his  hrs  or  assigns,  to  be 
admitted  tenant  or  tenants  of  the  sd  premes.  Ratificon,  p* 
202.     In  witness,  &c. 


in. 

TO  obtain  Admhtance  to  Copyholds  (6). 

To  take  KNOW,  &c.,  apptmt  of  B.  as  attorney,  p.  196,  to  appear, 

admit-'       jj^^*,^  ^  f^j  ^^  precedent,  and  to  take  admittce  of  and  from 

tanoe.  

{a)  Thai  a  sarrender  by  attorney  is  generally  valid,  see  Combe* ^  rs<i«c^t 
Rep.  76  A ;  bat  a  pnrchaser  is  not  boand  to  accept  a  sarrender  bj  attorn^; ! 
MUchdl  T.  NeaU,  2  Yes.  Sen.  679. 

(()  As  to  admittance  by  attorney,  see  the  Copyhold  Act,  1887,  b.  2  ;  aai 
as  to  enfranchisement,  see  s.  1. 
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tlie  sd  lord  or  lords,  lady  or-  ladies,  steward  or  deputy* 

steward  of  the  sd  manor  by  the  rod,  accordg  to  the  custom 

of  the  sd  manor,  to  all  that,  pceU^  to  the  use  of  me,  the 

sd  A.,  my  hrs  and  assigns,  [subjt  to  such  right  or  equity  of  **^?J*J* 

redmon  as  shall  be  subsistg  thrin  by  virtue  of  a  condonal  ndenp- 

Bunender  of  the  sd hereds  and  premes  dated  the  —  ***"• 

day  of 1.    BaHficon,  p.  202.    In  witnbss,  &c. 


IV. 

BY  a  Firm  of  Traders  to  raise  Monet  on  Mobtgagb  of 

a  Plantation  in  the  Colonie$, 

KNOW  ALL  MEN,  &c.,  that  we,  &c.,  apptmt  of  attomey$^ 
p.  196,  for  and  on  behalf  of  us  and  our  sd  firm  to  borrow  '«  botrow. 
sach  sum  or  sums  of  moy,  not  exceedg  in  the  whole  the  sum 

of  £ ,  and  at  such  rate  of  intt  not  exceedg  £ per 

eent.  per  annum,  for  such  period  and  on  such  terms  in  other 

tiespts  as  our  sd  attorneys  or  attorney  may  think  fit,  and  to  MoHga««. 

secure  the  repaymt  thof  with  intt  by  a  mtge  of,  short  descrip- 

^  of  peels,  and  the  crops,  produce,  live  and  dead  stock, 

Qtensils,  machinery,  plant,  effects,  and  ppty  now  or  at  any 

time  hrafier  in  upon  or  belonging  to  the  sd  plantation  and 

premes  or  any  pt  or  pts  thof  resply,  and  for  the  pposes  afsd, 

to  give  rects,  p.  197 :  And  further  for  the  pposes  afsd,  to 

exte  assurce  ofland^  crops,  dtc,  p.  201,  to  the  pson  or  psons 

sdTancg  such  sum  or  sums  of  moy,  or  as  he  or  they  shall 

direct,  by  way  of  secy  as  afsd,  with  such  covts  as  may  be  ^^  ^** 

itsoal  accordg  to  the  laws  in  force  in afsd  formtgors  to 

enter  into,  or  may  be  reasbly  required,  includg  covts  for 
zepaymt  of  the  sum  or  sums  of  moy  to  be  advced  as  afsd  and 
file  intt  for  the  same,  and  such  powers  of  sale  and  other 
powers  and  provons  in  favour  of  the  mtgee  or  mtgees  as  our 
sd  attorneys  or  attorney  may  deem  necy  or  expedient,  and 
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TO  exte  and  do  all  such  other  instromts,  acts,  and  things  as 
may  be  thought  proper  for  the  effeetuatg  and  perfectg  any 
such  mtge  or  secy  as  afsd,  or  orwise  in  relon  to  the  premes. 
BaUfieon^  p.  202.    l^Pawer  to  be  irrevocable,  p.  203.]    In 

WITNESS,  &c.  (a). 


To  settle 
with  rape- 
nor  land- 
lord. 

InsuTe. 


TO  LET  and  Manage  Home  Property. 

KNOW,  &c.,  apptmt  of  attorney ,  p.  195:  to  enter  into 
o/greemts  for  yrly  tenancies  and  to  collect  rents  laith  andUary 
powers,  p.  199 :  and  also  for  me,  and  in  my  name,  to  settle 
all  accts  between  me  and  my  superior  landlords,  or  any  of 
them,  and  to  pay  all  such  sums  of  moy  as  shall  from  time 
to  time  be  due  from  me  to  them  or  any  of  them  :  And  to 
effect  insurances  against  loss  or  damage  by  fire  of  aU  or  any 
houses,  bldgs,  or  insurable  ppty  on  my  sd  este  and  premes, 
and  to  pay  the  premiums  and  moys  payable  for  effectg  and 
keepg  up  such  insurances :  to  take  and  defend  legal  pcdgs, 
p.  199 :  to  arrange  and  compromise,  p.  200 :  ratjficon,  p.  202* 
[Power  to  be  irrevocable,  p.  208.]    In  witness,  &c« 


Execation 
of  powers 
for  nee 
abroad. 


(a)  It  would  usually  be  sufficient  for  the  execation  of  a  power  to  be  used 
in  the  Colonies  to  be  attested  by  two  witnesses,  one  of  whom  should  depose 
before  a  major  haying  a  corporate  seal,  or  a  notary  public  having  general 
jurisdiction,  to  the  execution  thereof  in  the  presence  of  himself  and  the 
other  witness  ;  but  in  the  case  of  foreign  countries,  and  also,  it  is  belieTtd^ 
in  some  of  the  Colonies,  special  formalities  may  be  desirable,  if  not  neces- 
sary, for  authenticating  the  power;  as  to  which  information  may  be 
obtained  from  the  Colonial  agents  or  a  notary  public,  or  in  the  case  of  a 
foreign  country  from  the  consulate.  For  a  form  of  such  a  declaration,  and 
the  yeriflcatlon  thereof,  see  Dbolabations.  As  to  India,  see  1  Dav.  PrecL, 
6th  ed.  403,  note ;  as  to  the  execation  of  powers  in  Qeimany,  see  31  SoL  J. 
248. 
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VI. 

BY  Legatee  Abroad  to  persons  in  England  to  receive 
a  Legacy  and  Share  of  Residue. 

TO  ALL  TO  WHOM  these  psnts  shall  come,  A.,  of. 

tc,  sends  greetg.    Recite  mil  o/K.,  givg  a  Ugaey  of  £ 

(od  share  of  residue  to  A.,  and.  apptg  L,  and  M.  exors ;  death 
and  probaU:   NOW  THESE   PSNTS    WITNESS,  Ac, 
app*^*  of  B,  and  C,  attorneys,  p.  195,  to  demand,  sue  for,  ^  ^^^ 
sod  recover  of  and  from  the  sd  L.  and  M.,  as  such  exs  as 
a&d,  or  either  of  them,  or  other  the  pson  or  psons  by  whom 

the  same  may  be  payable,  the  afsd  legacy  of  £ so 

bequed  to  the  sd  A.  as  afsd,  and  also  the  share  of  the  resi- 
doaiy  este  of  the  sd  K.,  to  wch  he,  the  sd  A.,  is  entled  as 
afed :  And  to  give  effectual  rects  and  dischges  for  the  same  Oive 
nsply,  and  to  exte  such  reles  as  may  be  reasbly  required  in 
relon  thto :  And  also  in  the  name  and  on  behalf  of  the  sd  ?*J»    . 

mdemDity. 

A.,  if  the  sd  attorneys  or  attorney  shall  be  required  and 

think  proper  so  to  do,  to  exte  any  bond  or  covt  for  the 

repaymt  of  the  sd  legacy  and  share  of  residue,  or  either  of 

them,  or  of  a  due  proportion  thof  resply,  in  case  the  este 

and  effects  of  the  sd  K.  shall,  subsequently  to  the  paymt 

thof  resply^  prove  insufft  for  paymt  of  the  debts  of  the  sd 

K.  and  the  legacies  bequed  by  his  will :  And  also,  if  it  shall  JJJjJ?^ 

seem  expedient  so  to  do,  to  take  and  prosecute  any  legal  ing, 

pcdgs  for  i-ecoverg  paymt  of  the  sd  legacy  or  share  of 

residue,  or  for  the  admon  of  the  este  of  the  sd  K.,  or  orwise 

in  relon  to  the  premes  :  And  also,  if  deemed  necy,  for  and  ^«  ^^^ 

in  the  name  of  the  sd  A.,  to  apply  for  and  obtain  Ires  of  adminis- 

admon  to  the  este  and  effects  of  the  sd  K,  and  to  exte  and  ^'^^'^' 

do  all  such  instrumts  and  acts  as  may  be  necy  or  proper  in 

that  behalf,  or  orwise  in  relon  to  the  premes :  And  upon  AdminiB- 

obtaining  such  Ires  of  admon,  for  and  in  the  name  of  the  sd  ^^' 

A.,  to  do  and  exte  all  such  acts  and  things  as  shall  be  necy 

or  requisite  in  or  about  the  gettg  in  and  administerg  the 
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este  and  effects  of  the  sd  K.  To  arrange  and  coinpromise, 
p.  200 :  To  act  genUy,  p.  201 :  To  appt  substitntes,  p.  202 : 
Ratificon,  p,  202 :  [Proi?o,  keepg  alive  powers  given  for  other 
pposee,  p.  202.]     IPower  to  be  irrevocable,  p.  208.]    In 

WITNESS,  &C.  (6). 


VIL 

TO  take  out  Administration  with  Will  Annexed  in 

India  (c). 

TO  ALL,  &c.,  Recite  mil  of  K,,  apptg  A,  and  B,  exors, 

and  devisg  mtge  estes  to  them :  Death  and  probate  in  England 

by  A.  and  B. :  NOW,  &c.,  apptmt  by  A.  and  B.  of  C,  D., 

To  take      and  E.,  attorneys  or  attorney,  p.   195,  to  apply  for  and 

of  aimkiu-  ^^^*^^  tvom  the  proper  court  or  courts,  office  or  offices 

tratioQ.      in  India,  bes  of  admon  with  the  sd  will  annexed,  limd  to  the 

movable  and  immovable  ppty  of  the  sd  testor  there  situate 

or  recoverable,  or  orwise  to  procure  themselves  or  himself 

to  be  constituted,  either  as  the  attorneys  or  attorney  of  the 

sd  A.  and  B.  or  orwise,  the  admors  or  admor  of  the  sd  ppty, 

Sxecuto      or  the  legal  repves  or  repve  of  the  sd  testor  in  India  :  And 

FOR  this  ppose,  as  the  act  and  deed  of  the  sd  A.  and  B.,  to 

exte  and  deliver  such  bond,  covt,  recognizance,  or  other 

obligon  as  may  be  required  upon  the  grant  of  such  Ires  of 

admon  or  orwise,  and  also  to  rece  debts  and  psonal  este, 

*'  movable  and  immovable  ppty  wch  now,  or  at  any  time 

hrafter,  may  belong  to,  or  form  pt  of  the  este  of  the  sd  K.," 

Reoeire      p.  196 :  And  ALSO  to  take  and  retain  posson  or  rece  the 

rents  and  profits  of  any  ppty  in  India  wch  shall  become 


(i)  For  affidavit  yerifying  execntion  and  verification,  see  Dbclabatioks. 

(O  See  the  Indian  Succession  Act,  I860,  s.  242,  Act  XIIL,  of  1876,  Act 
II.,  of  1877,  and  Act  VI.,  of  1881 ;  and  see  further  as  to  India,  1  Dar.  Piec^ 
6th  ed.,  403,  note. 


boud. 
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vested  in  the  sd  A.  and  B.,  or  the  sd  C,  D.,  and  E.,  or  any 

or  either  of  them,  by  virtue  of  such  devise  and  grant  of  Ires 

of  admon  as  afsd,  or  either  of  them,  and  to  exercise  all  such 

powers  in  relon  to  such  ppty  as  may  be  vested  in  the  sd  A. 

«id  B. :  And  upon  paymt  of  the  moys  seed  to  the  este  of  5^*^** 

the  sd  K.,  to  exte  such  reconvces  or  reles  of  mtge  estes  as  moet. 

maj  be  required,  and  to  pay  all  debts  due  from  the  este  of  Pay  debu. 

the  sd  testor  to  any  pson  resident  in  India :  genl  power 

to  give  reets,  p.  197  :  to  arrange  and  compromise^  p.  200,  clause 

XI?.,  omittg  the  words  after  the  word  "  arise : "  to  compound  tvith 

ani  make  aUowces  to  debtors,  p.  200  :  to  take  and  defend  legal 

P^,  p.  199  :  to  exte  deeds,  dc,  genUy,  p.  201 :  to  appt  sub- 

9^^,  p.  202  :  to  act  genUy,  *'  as  the  sd  A.  and  B.,  as  such 

w  and  devisees  as  afsd,  could  do/'  p.  201 :  ratifkon^  p. 

202 :  to  register  the  power  in  India,  p.  203,     {^Potver  to  be 

mtocable,  p.  203.]    In  witness,  &g.  (a). 


vin. 

TO  Complete  a  Purchase  (6). 

TO  ALL,  &c..  A.,  of,  &c.,  pchaser,  sends  greetg :  Whas  Re?itaU 

^  sd  A.  has  lately  contracted  to  pchase  certn and 

l^fireds  in  the  parish  of ,  and  county  of ,  known  as 

tile este,  but  the  sd  pchase  has  not  yet  been  com- 
pleted :  And  whas  the  sd  A.  is  about  to  go  abroad :  NOW 
THESE  PSNTS  WITNESS,  &c.,  that  he,  the  sd  A. 
ofptnU  of  B,  as  attorney,  p.  195,  to  do  or  exte  all  or 
s&y  of  the  acts  and  things  hinafter  mentd,  that  is  to 
say: 


(«)  Bee  note  to  Precedent  IV.,  p.  206.  The  practice  is  to  execute  in  the 
pRMDoe  of  a  notary. 

Qf)  Powen  of  attorney  may  often  be  conTeniently  paragraphed  as  in  this 
and  some  of  the  sabeequent  forms. 

X.E. — ^VOL.  I.  P 
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witbdraw 
requisi- 
tions. 


Amnge 
for  com- 


To  m^e         1.  To  MAKE  or  take  such  reqnisons  or  objons  as  to  the 
tfensT       ^^^  ^^  evidce  of  title  to  the  sd  este  and  premes,  or  orwise 

in  relon  thto,  as  the  sd  attorney  shall  think  fit. 
Insist  on  or  2.  To  INSIST  upon  any  such  reqnison  or  objon,  or  to 
withdraw  or  abandon  the  same  wholly  or  partially^  and 
either  absolutely  or  upon  the  terms  of  receivg  an  indem- 
nity or  compenson  or  orwise,  as  the  sd  attorney  shall 
think  fit. 

8.  Ik  case  any  error,  misstatemt,  or  omission  in  the 

peuntTon.  parlars  or  description  of  the  premes  shall  be  discovered,  to 

enter  into  such  agreemt  as  to  receivg  or  allowg  compenson 

as  the  sd  attorney  shall  deem  pper. 

^f»^^^         4.  In  the  event  of  the  sd  attorney  takg  or  makg  any 

take  1^    objon  or  requison  in  respt  of  the  title  or  orwise  wch  the 

proceed-     vendor  shall  neglect  or  refuse  to  remove  or  comply  with,  or 

in  the  event  of  any  default  on  the  pt  of  the  vendor  in 

specifically  pformg  the  sd  contract,  then  and  in  any  such 

case,  if  the  sd  attorney  shall  so  think  fit,  either  to  rescind 

the  contract  and  to  demand  the  return  of  and  sue  for  and 

recover  and  give  a  rect  for  the  deposit  of  £ ,  pd  by  him, 

the  sd  A.,  upon  the  exon  of  the  sd  contract,  or  to  take  legal 
pcdgs  for  determining  the  validity  of  any  such  requison  or 
objon  as  afsd,  or  for  recoverg  damages  in  respt  of  such 
default  as  afsd,  or  for  enforcg  specific  pformce  of  the 
contract  or  orwise  in  relon  thto  as  circes  may  require  or 
the  sd  attorney  may  think  fit. 

6.  To  DEFEND  any  legal  pcdgs  wch  may  be  taken  by  the 
vendor  to  recover  damages  agst  the  sd  A.  for  alleged  non* 
pformce  of  the  sd  contract,  or  to  determine  the  validity  of 
any  such  objon  or  requison  as  afsd,  or  to  enforce  the 
specific  pformce  of  the  sd  contract  by  the  sd  A.,  or  orwise 
in  relon  to  the  premes. 

6.  To  SUBMIT  to  arbitron,  compromise,  or  abandon  any 
such  pcdgs  wch  may  be  taken  by  or  agst  the  sd  A.  as  aisd» 
or  any  question  or  dispute  in  relon  to  the  premes. 
Convey-         7.  To  ACCEPT  and  take    a   pper  assurce    or    assuroea 
wmpfe^on.  ^^^^  ^^  vendor  and  all  other  necy  pties  of  the  sd 


Defend 
legal  pro- 
ceedings. 


Arbitra- 
tion. 
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and  hereds,  either  to  the  use  of  the  sd  A.,  his  hrs  and 
issigns,  or  orwise :  And  to  accept,  exte,  or  enter  into  and 
do,  in  the  name  or  on  behalf  of  the  sd  A.,  any  assorces, 
deeds,  covts,  instromts,  and  things  wch  may  be  deemed 
necj  to  or  pper  for  completg  the  sd  pchase,  or  in  relon 
ihto. 

8.  To  appt  subsHtiUes,  p.  202.  9.  SubsiiUm  of  another 
^tomey  on  death,  dc,  ojf  B.,  p.  202.  10.  Ratifion,  p.  202, 
[Power  to  be  irrevocable,  p.  208.]    In  witnsss,  Ac. 


IZ. 

General  Power  o/"  Attorney  to  Manage  Property 
and  carry  on  Business  in  England,  with  full 
powers  of  dealing  with  Mortgages  (a). 

KNOW  ALL  MEN,  &c.,  apptmt  of  B.  a$  attorney,  p. 
195 :  to  manage  ppty,  p.  198 :  to  enter  into  agreemU  with 
tenants,  dc,  p.  199 :  to  sell,  dc,  p.  197 :  And  also  to  mtge  Power  to 
or  chge  all  or  any  pt  or  pts  of  my  ppty,  whether  real  or  ^^^^<^' 
psonal,  for  the  ppose  of  raisg  any  snm  or  sums  of  moy,  wch 
the  sd  attorney  may  think  fit,  for  dischging  or  reducg  all  or 
•ny  of  the  chges  and  incumbces  thron,  or  any  chges  or 
incmabces  wch  may  have  been  created  under  the  present 
power,  and  wch  shall  for  the  time  being  be  subsistg,  or  any 
pi  or  pts  thof  resply,  or  for  the  ppose  of  consoUdatg  any 

(a)  This  pieoedent  is  adapted  to  the  case  of  a  person  going  abroad.    Such  As  to  power 
a  pover,  if  not  limited  in  duration  to  the  principal's  absence,  wonld  not  (at  of  attorney 
any  rate  as  to  persons  without  notice)  be  reroked  by  his  return ;  ueui  if  by  person 
egfaeie  so  limited  ;  Danby  ▼.  Coutti,  29  Ch.  D.  500.    If  desired,  it  can  be  |^^ 
made  irreTOcable  imder  the  Cony.  Act,  1882,  s.  9,  for  any  fixed  time  not 
exceeding  one  year  (see  above,  p.  196,  note),  so  as  to  afford  full  pro- 
tection to  persons  dealing  under  it ;  but  where  there  is  real  estate  which 
may  hare  to  be  dealt  with  by  sale  or  mortgage,  &c.,  it  is  sometimes  better 
to  hare  a  trust  deed  instead  of  a  power  of  attorney ;  see  form  in  Vol.  II., 
KiBCBLLAsrEoira 
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such  chges  or  incumbces,  or  by  way  of  secy  for  any  such 
mtge  debt  or  debts,  either  in  addon  to  or  in  snbstiton, 
wholly  or  in  pt,  for  any  then  snbsistg  secy  or  sees  for  the 
same,  or  for  orwise  effectuatg  any  of  the  pposes  of  these 
psnts;   And  to  make  any  such  mtge  as  afsd,  with  such 
To  ooncar   powers   and    provons  as  he   shall    think  pper  :    And  to 
of  mort-*"  concur  in  or  consent  to  the  transfer  of  any  mtges,  chges, 
K***-        or  sees  affectg  all  or  any  pt  or  pts  of  my  ppty,  whether  real 
or  psonal,  to  any  pson   or  psons,  whether  as  pt  of  an 
arrangemt  for  the  consolidon  of  any  such  mtges,  chges, 
Oenenl      or  secs,  or  orwise  :  And  to  consent  to  or  allow  any  alteron 
deidiDg^     in  the  rate  of  intt  upon  any  such  mtges  or  chges,  or  the 
with  mort-  terms  of  repaymt  or  redmon,  and  to  allow  any  arrears  of 
intt  upon  such  mtges  or  chges  to  be  capitalized  and  carry 
intt,  and  to  authorise  the  rele  of  any  of  the  secs  for  any 
mtge  debt  or  debts ;  And  to  insert  in  any  deed  or  instrumt 
for  effectg  any  such  transfer  or  consolidon  or  other  arrangemt 
as  afsd,  such  powers  or  proTons  by  way  of  further  secy  to 
the  transferee  or  transferees,  or  mtgee  or  mtgees,  or  orwise 
as  may  be  deemed  pper,  and  genlly  to  enter  into  or  concur 
in  such  arrangemts  in  relon  to  the  incumbces  for  the  time 
being  affectg  my  ppty,  whether  real  or  psonal,  or  orwise  to 
deal  with  such  incumbces,  in  such  mner  and  with  the  like 
powers,  authorities,  and  discrons  in  all  respts  as  the  sd 
attorney  might  have  done  if  he  were  absolutely  entled  to 
the  sd  premes  :    to  arrange    and  compromise^  p.  200  :   to 
compound  with   and  make  aUoicces   to  debtorH,  p.  200:  to 
take  and  defend  legal  pcdgs,  p.  199  :  to   concur  with  co- 
owners,  p.  200 :  to  give  rects,  p.  197 :  to  deposit  and  invest 
To  carry  on  moys,  p.  197  :  to  vot^  at  meetgs,  p.  200  :  And  also  to  carry 

on,  manage,  and  conduct  my  trade  or  business  of at 

or  elsewhere  for  such  time  and  in  such  mner  as  my  sd 

attorney  shall  in  his  sole  discron  consider  advisable :  And 
with  full  power  to  my  sd  attorney  for  the  ppose  of  enablg 
him  to  carry  on,  manage,  and  conduct  the  sd  business  as 
To  use  afsd,  to  use  and  occupy  the  house  and  offices  in  wch  the 
same  is  now  or  shall  for  the  time  being  be  carried  on  (the 
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rent,  if  anj,  and  taxes  payable  in  respt  whof,  shall  be  chged 

to  the  acct  of  the  sd  business) :  And  for  the  like  ppose  to  To  diapoM 

Qse  and  dispose  of  all  the  capital,  credits,  stock,  and  effects  Md^eeti. 

weh  now  are  or  shall  hrafter  be  employed  in,  or  due,  or  owing 

in  respt  of  my  sd  business ;  And  also  with  power  for  my  sd  To  employ 

attorney  to  continue  to  employ  such  clerks,  agents,  servants,  derki,  ftc 

and  other  psons  as  now  are  employed  in  or  about  the  sd 

business,  and  to  hire  and  employ  such  other  psons  for  the 

same  or  the  like  pposes  or  duties,  and  at  such  salaries  as  he 

shall  think  pper,  and  from  time  to  time  to  dismiss  any  of 

raeh  clerks,  agents,  servants,  and  other  psons  as  he  shall 

think  fit,  and  to  increase  and  diminish  the  number  of  psons 

employed  in  the  sd  business :   to  draw  bills,  dtc,  p.  201 : 

AsD  ALSO  with  full  power  for  my  sd  attorney  to  enter  into  To  ent«r 

such  contracts  resptg  the  sd  business  as  he  shall  think  tracts. 

expedient :  And  to  adjust  and  settle  aU  accts  and  transons,  To  settlo 

and  compromise  or  compound  any  debts  or  claims  wch  may  J^^*^ 

he  owing  by  or  to  me  or  be  claimed  or  made  agst  or  on 

hehalf  of  me  in  relon  to  the  sd  business:  And  with  power  To Mgment 

also  for  my  sd  attorney  from  time  to  time   to   augmt  or  capital. 

diminish  the  capital  employed  in  the  sd  business  as  the 

exigencies  thof  may  appear  to  require :  And  also  with  full  ^  ^'^^ 

power,  if  deemed  expedient,  at  any  time  to  discontinue, 

^d-np,  or  dispose  of  the  sd  business  in  such  mner  as 

he  shall  think  pper :   And  genlly  to  transact  and  do  all  '^^  ^^ 

matters  and  things  resptg  the  sd  business  in  the  same 

mncr  in  all  respts  as  I  myself  could  do :  [And  also  to  apply  To  keep  up 

anch  pt  of  my  net  annual  income  as  may  from  time  to  time  ment. 

be  considered  necy  or  pper  for  the  expses  of  the   estab- 

Kahmt  at  my  residce  at ,  and  the  maintce  of  my  family 

and  the  members  of  my  househd,  or  orwise  to  incur  such 
expenditure  in  that  behalf  as  may  be  deemed  pper,  and  so 
that  as  to  the  extent  and  scope  of  such  expenditure  my  sd 
attorney  shall  have  the  frillest  discron  and  freedom  from 
responsibility,  and  his  authority  in  this  behalf  shall  not  be 
revoked  or  in  any  mner  affected  by  the  happening  of  any 
event  other  than  my  death  or  the  express  revocon  by  me  of 
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this  power  by  writg  notified  to  him  (a)] :  to  exte  deeds,  p. 
201 :  power  to  act  genUy,  p.  201 :  to  employ  agenU,  p.  200 : 
to  appt  etibititutee^  p.  202  :  eiubeliton  of  another  attorney  an 
death,  dtc.,  of  B.,  p.  202 :  ratificon,  p.  202.  IPower  to  be 
irrevocable,  p.  208.]    In  witnbsSi  &c.  (fr). 


To  endorse 
cheques. 

To  receive 
money  or 
other  pro- 
perty, &c. 


To  let  and 

manage 

estates. 


To  settle 
accounts, 
&c.,  and 
pay  debts. 


X. 

GENERAL  POWER  of  Attorney  by  a  Person  going 
Abroad /or  a  ehort  time.    Very  ehort  Form. 

KNOW  ALL  MEN,  &c.     Apptmt  of  Attorney,  p.  195. 

1.  To  ENDORSE  or  sign  my  name  to  any  cheques  divds  or 
intt  warrants,  or  other  instromts  payable  to  me. 

2.  To  DEMAND,  sue  for,  and  rece  or  prove  in  any  bkptcy, 
liqtiidon,  composon,  windg  up  or  admon  for  any  moy, 
chattels,  or  other  ppty  now  or  hrafter  belonging  or  coming 
to  me. 

8.  To  LET  and  manage  all  freehd,  copyhd  and  leasehd  ppty 
now  or  hrafter  belonging  to  me  or  pchased  by  my  attomeyi 
and  rece  and  enforce  paymt  of  the  rents  thof. 

4.  To  SETTLE,  compound,  submit  to  arbitron  or  ccmipro- 
mise   any  accts,  disputes,  claims,  actions  or  proceedgs  in 


Lunacy  of 
principal. 


Power  to 
act  in 
Colonies. 


(a)  The  clause  in  brackets  is  intended  to  meet  the  case  where  the  head 
of  a  family  may  probably  become  temporarily  incapacitated  from  attending 
to  business.  As  to  dealings  under  a  power  of  attorney  in  case  of  the  lunacy 
or  incapacity  of  the  principal,  see  Drew  t.  Nimn,  4  Q.  B.  D.  661,  23  8.  J. 
794,  815  ;  and  the  Cony.  Act,  1881,  s.  47 ;  aboye,  p.  195,  note.  Tb  ayoid 
qnestions  as  to  this,  it  may  be  better  to  make  the  power  irreyocable  for  a 
year  under  the  Cony.  Act,  1882,  s.  9. 

(5)  A  precedent  for  the  management  of  property  in  the  Colonies  can 
readily  be  adapted  from  this ;  the  yariations  will  depend  upon  the  usual 
course  of  business  in  the  Colony ;  the  power  to  register,  p.  203,  should  be 
added.  As  to  the  mode  of  authenticating  powers  to  be  acted  upon  in  the 
Colonies,  see  p.  206,  note. 
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which  I  may  be  concerned,  and  pay  any  moy  doe,  or  which 
my  attorney  may  consider  dne,  from  me. 

5.  To  EMPLOY  agents  for  any  of  the  pposes  afsd.  mnu!*^**^ 

6.  To  INVEST  any  moys  reced  nnder  this  power  in  the  j^  iar^A. 
pchase  or  on  the  secy  of  freehd,  copyhd  or  leasehd  ppty,  or 

in  stocks,  shares,  bonds  or  debentures  of  companies,  moni- 
dpal  corporations,  or  public  bodies,  and  to  sell  or  vary  such 
mTestmts. 

7.  To  give  rects,  reles,  and  indemnities  for  or  relating  to  To  pt« 
any  moy  or  other  ppty  paid,  delivered  or  transferred  to  my  J^^*^ 
attorney.    In  witness,  &c. 


XI. 

GENERAJL   POWER  of  Attorney   to   Manager  of 

Bane  in  Colony. 

TO  ALL,  &c.,  the  Bank  of sends  greetg :  Whas  E«dtaL 

the  sd  Bank  has  appted  A.,  of,  &c.,  colonial  manager  of  the 

Bd  Bank  in  the  colony  or  province  of ,  and  is  desirous 

of  investg  the  sd  A.  with  the  powers  and  authorities  hin- 

tfter  mentd :  NOW  THESE  PSNTS,  &c.,  apptmt  of  A.  Appoint- 

a$  attorney  of  the  Bank,  p.  195,  in  the  sd  colony  of for  Stornet. 

and  in  the  name  and  on  behalf  of  the  sd  Bank,  to  have  and 
ezte  all  and  singr  the  powers  and  authorities  hinafter  mentd 
(that  is  to  say), 

1.  To  DIRECT  and  superintend  the  business  and  affairs  of  To  inpcnn- 
the  sd  Bank  in  the  sd  colony,  and  all  branches  and  agencies 


ness. 


of  the  sd  Bank  wch   are   or  shall  hrafter  be  opened  or 
established  in  the  sd  colony. 

2.  To  VISIT  all  branches  and  agencies  of  the  sd  Bank,  Inspect 
and  to  inspect  and  examine,  and,  if  the  sd  attorney  shall   ™°^  ^ 
think  proper,  to   take  temporary  or  permanent  posson,  as 
the  case  may  be,  of  the  cash  and  sees  for  the  time  being  at 
any  such  branch  or  agency  as  afsd,  and  all  the  books,  accts, 
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Gire  or- 
ders aa  to 
brancheB. 


Suspend 
seirants. 


Revoke 
powers  of 
serrantB. 


Appoint 
new  ser- 
rants. 


Subject  to 
confirma- 
tion. 


deeds,  papers,  and  vouchers  relatg  to  the  transons  thof,  and 
genlly  to  inform  himself  of  all  matters  and  things  in  any 
way  connected  with  the  operons  and  dealgs  of  such  branches 
and  agencies  as  afisd :  And  the  sd  Bank  doth  hby  direct  and 
require  the  respive  managers,  accountants,  clerks,  and  all 
other  officers  of  or  attached  to  such  branches  and  agencies 
as  afsd,  to  communicate  to  the  sd  attorney  all  such  informon 
as  he  may  think  pper  to  require,  and  to  lay  open  to  him 
all  the  accts,  vouchers,  deeds,  kes,  and  papers  whatsr,  in 
their  posson  or  power,  relatg  to  any  of  the  dealgs  of  such 
branches  and  agencies  resply,  and  to  deliver  to  the  sd  attor- 
ney upon  his  demand  all  such  books,  accts,  vouchers,  deeds. 
Ires  and  papers  as  afsd,  and  also  all  cash,  bills,  notes,  and  sees 
in  their  or  his  custody  or  power,  belonging  to  the  sd  Bank. 

8.  To  GIVE  such  orders  and  dirons  in  regard  to  the  con- 
duct or  managemt  of  such  branches  and  agencies  as  afsd, 
as  to  the  sd  attorney  shall  seem  expedient. 

4.  To  SUPERSEDE  or  suspend  any  such  manager,  ac- 
countant, clerk,  or  officer  as  afsd,  for  such  cause  or 
reason  as  the  sd  attorney  may  in  his  sole  discron  think 
sufEt,  with  or  witht  assigning  any  cause  or  reason,  and  either 
absolutely  or  for  such  time  as  he  may  think  pper. 

5.  To  REVOKE  or  make  void,  suspend  or  vary  all  and  every 
or  any  the  powers  and  authorities  which  have  been  or  may 
hrafter  be  given  to  or  vested  in  any  of  the  managers  or  other 
officers  of  such  branches  and  agencies  as  afsd,  by  or  on 
behalf  of  the  sd  Bank. 

6.  To  APPT  any  new  manager  or  managers,  accountant  or 
accountants,  clerk  or  clerks,  or  other  officer  or  officers  as  the 
sd  attorney  may  think  necy  or  pper,  either  in  the  place  or 
stead  of  any  manager,  accountant,  or  officer  who  may  have 
been  superseded  or  suspended  as  afsd,  or  in  addon  to  the 
then  existg  staff  or  orwise,  and  at  such  rate  of  remuneron 
and  upon  such  terms  as  the  sd  attorney  may  think  reasble : 
Pbovd  always  that  any  and  every  such  apptmt  shall  be 
subjt  to  approval  and  confirmon  by  the  Board  of  Directors 
of  the  sd  Bank  in  London,  and  every  pson  or  psons  to  be 
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SO  appied  shall  hold  office  subjt  in  all  respts  to  such  approval 
and  confirmon. 

7.  To  GIVE  to  and  vest  in  any  manager,  accountant,  or  Gif« 
other  oflScer  of  any  such  branch  or  agency  as  afsd,  whether  '*''•'■' 
newly  appted  or  not,  such  powers  and  authorities  as  the  sd 
attorney  may  deem  necy  or  expedient. 

8.  To  rece  debts  and  psonal  este^  p.  196,  omittg  the  word 
"legacies." 

9.  To  arrange  and  compromise  disputes,  rfc,  "  between 
the  sd  Bank  and  any  pson  or  psons  in  the  sd  colony,"  p.  200. 

10.  To  compound  and  make  aUowces  to  debtors,  p.  200. 

11.  To  take  and  defend  legal  pcdgs,  p.  199. 

12.  To  ACT  on  behalf  of  the  sd  Bank  in  all  matters  inci-  Ded  witb 
dent  to  or  arisg  out  of  the  bkptcy  or  insolvency,  or  any         "" 
composon  or  arrangemt  with  the  credors  of  any  pson  or 

psons  indebted  or  under  liability  to  the  sd  Bank  or  claimed 
so  to  be,  or  in  the  windg  up  of  any  Co  so  indebted  or  under 
liability  or  claimed  so  to  be. 

13.  To  acquire  land,  p.  197,  "  for  the  ppose  of  managing, 
conductg,  and  carrying  on  the  affairs,  concerns,  and  busi- 
ness of  the  sd  Bank." 

14.  To  raise  moy  on  mtge,  p.  198. 

15.  To  exte  deeds,  dkc,  p.  201. 

16.  To  ACT  genlly  in  the  conduct  and  managemt  of  the  Act  gene- 
business  afiiEdrs  and  ppty  of  the  sd  Bank  in  the  sd  colony      ^' 

in  sach  mner  as  the  sd  attorney  may  in  his  discron  think 
expedient  and  for  the  advantage  of  the  sd  Bank. 

17.  Fob  any  of  the  pposes  afsd  to  use  the  common  seal  Um  eeal. 
proyd  to  be  used  on  behalf  of  the  sd  Bank  in  the  sd  colony. 

18.  To  appt  substitutes,  p.  202. 

19.  Ratificon,  p.  202. 

20.  Power  to  register,  p.  208. 

AND  THESE  PSNTS  FURTHER  WITNESS,  that  Appoint- 
ihe  sd  Bank  doth  hby  nominate  and  appt  B.,  of,  &c.,  and  rolwtitates. 
C,  of,  &c.,  jtly,  or  in  case  of  the  death,  absence,  illness,  or 
incapacity  of  either  of  them,  then  the  other  of  them  solely, 
to  be  attorneys  and  agents  or  attorney  and  agent  of  the  sd 
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Bank  for  and  on  behalf  of  the  sd  Bank  to  exercise  and  exte 
all  and  any  of  the  powers  and  authorities  hinbfe  conferred 
upon  or  vested  in  the  sd  A.,  in  as  full  and  effectual  a  mner 
to  all  intents  and  pposes  as  if  the  names  of  the  sd  B.  and 
C.  had  been  resply  hinbfe  inserted  in  lieu  of  the  name  of 
the  sd  A.9  but  nevs  in  the  sevl  events  only  and  during  the 
periods  hinafter  mentd,  that  is  to  say,  in  case  the  sd  A. 
shall  depart  this  life,  or  from  any  cause  cease  to  be  the 
colonial  manager  of  the  sd  Bank,  then  during  the  period 
that  shall  elapse  between  his  dece  or  ceasg  to  be  such 
manager,  and  the  arrival  in  the  sd  colony  of  his  duly  appted 
successor,  or  in  case  he  shall  at  any  time  be  absent  from 
the  sd  colony,  or  shall  be  prevented  by  illness  or  other 
incapacity  from  actg,  and  shall  not  have  appted  a  substitute 
or  substitutes  to  act  for  him  under  the  afsd  power  in  that 
behalf,  then  during  the  period  of  such  his  absence,  illness, 
or  incapacity.     In  witness,  &c.  (a) 


POWER  q/"  Attorney  to  7mzn^l^e  Merchants'  Business 

in  a  Colony. 

TO  ALL,  &c.,  A.,  of,  &c.,  and  B.,  of,  &c.,  trading  in  ptnp  as 
at under  the  firm  of  A.  B.  &  Co.,  send  greetg: 


Recitals :  Apptmt  of  attorney,  p.  196,  mutatis  mutandis. 
To  trazuact      To  transact,  manage,  carry  on,  and  do  all  and  every  busi- 

ness,  matters  and  things  requisite  and  necy,  or  in  any  mner 

connected  with  or  havg  reference  to  our  sd  business  in 

To  buy  and  a&d :  And  for  such  ppose  to  make  and  effect  all  such  sales, 
^^^'  pchases,  dealgs,  and  transons  as  the  sd  attorney  may  deem 

necy  or  expedient,   of  or  in  goods,   wares,   merchandise, 

(a)  As  to  the  authentication  of  powers  of  attorney  to  be  ustd  in  the 
ColonieSi  see  p.  206,  note. 
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cargoes,  or  other  ppty  whatsr :  to  draw  billSf  de.y  p.  201 : 
And  also  to  conduct  all  correspondence  or  matters  of  bnsi-  ^eondoct 
ness,  by  openg  and  answerg  all  letters  addressed  to  our  sd  firm  a^iM. 
in afed :   And  to  supervise,  direct,  and  manage  all  ^^ 


affiiirs  and  ppty  in afsd  belongg  to  us,  or  in  which  we  J^J^ 

are  or  may  become  interested ;  and  to  do  and  transact,  or 
joiii  with  any  other  pson  or  psons  in  doing  or  transactg  all 
BQch  acts  and  things  which  the  sd  attorney  shall  deem  expe- 
dient for  the  benefit  or  protection  of  the  interests  of  our  sd 
firm  as  folly  and  effectually  as  we  could  have  done  if  psonaUy 
psnt:  powen  to  rece  debts  and  psoTial  este,  p.  196 ;  to  settle 
ocets,  dc,  p.  200 ;  to  accept  composons^  dtc,  p.  200 ;  to 
UJce  pedgs,  p.  199 ;  to  sign  reles^  dec,  p.  201  ;  to  act 
genHy,  p.  201 ;  to  appt  substittUes,  p.  202  ;  ratificon  clause, 
p.  202 ;  substitution  of  anor  attorney,  p.  202 :  In  wtt- 
vjsss,  &c.  (a) 


:«ia 


TO  accqpt  Composition  for  Debt  and  receive 

Dividends,  dtc. 

KNOW  ALL  MEN,  &c.,  that  I,  A.,  carrying  on  the  busi-  Appoint- 

ness  of ,  at ,  Tinder  the  firm  of  A.  B.  &  Co.,  do  attorney. 

hby  appt  -C,  of,  &c.,  my  attorney,  for  and  in  the  name  and 
on  behalf  of  me  and  my  sd  firm  (of  which  I  am  the  sole 
member),  to  accept,  assent,  or  agree  to,  or  enter  into  any 
composon,  arrangemt,  liquidon,  or  agreemt,  wch  has  been  To  accept 
or  may  be  proposed,  made,  or  entd  into  by  Messrs.  D.  &  ^^f*" 
Co.,  of,  &c.,  or  any  ptner  in  their  sd  firm,  to,  with,  or  for 
the  benefit  of  their  or  his  credors,  in  respt  of  a  debt  or  sum 
of  £ ,  wch  is  now  due  to  me  ,or  my  sd  firm  from  the  sd 


(e)  As  to  the  mode  of  execution,  see  p.  206,  note. 
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Vote  at 
meeftmgs. 


Settle 
accounts. 


Give 
receipts. 


Messrs.  D.  &  Co.,  on  balce  of  acct  for  goods  supplied,  or 
any  other  debt  or  sum  wch  is  now  or  may  for  the  time  being 
be  so  doe,  or  any  intt  due  or  to  accrue  due  upon  the 
same  or  any  pt  thof,  or  any  claim  or  demand  wch  I  or  my 
sd  firm  may  have  agst  the  sd  Messrs.  D.  &  Co.,  or  any 
ptner  in  their  sd  firm :  And  also  to  attend  psonally  or 
orwise  and  vote  at  meetgs  of  the  credors  of  the  sd  Messrs. 
D.  &  Co.,  or  any  ptner  in  such  firm,  and  if  need  be  to  appt 
himself  the  sd,  attorney,  or  any  substitute  to  be  my  proxy 
for  that  ppose,  and  to  prove  for,  demand,  rece,  and  recover 
all  divds,  composons,  and  sums  of  moy  whatsr  wch  are  or 
may  be  or  become  due  or  payable  to  me  or  my  firm  under 
or  in  psuance  of  any  such  composon,  arrangemt,  liquidon,  or 
agreemt  as  afsd,  or  under  any  bkptcy  or  orwise  howsr,  in  respt 

of  the  sd  debt  or  sum  of  £ ,  or  any  such  other  debt  or 

sum,  claim  or  demand  as  afsd,  or  in  respt  of  any  intt  due  or 
to  accrue  due  upon  the  same,  or  any  pt  thof:  And  to 
settle  and  adjust  all  accts  and  questions  dependg  or  arisg 
between  me  or  my  sd  firm  and  the  sd  Messrs.  D.  &  Co.,  or 
any  ptner  in  their  firm,  or  the  trees  or  tree  actg  under  any 
such  composon,  liquidon,  or  arrangemt  as  afsd,  or  in  bkptcy, 
or  any  other  pson  or  psons  in  *relon  to  the  sd  debt,  or  any 
of  the  matters  afsd :  And  upon  rect  or  recovery  of  any  such 
divds  or  moys  as  afsd,  to  sign  and  exte  effectual  rects,  reles, 
or  dischges  for  the  same  :  And  also,  if  it  shd  appear  necy  or 
expedient,  to  take  and  defend  legal  pcdgs,  p.  199 :  to  arrange 
and  compromise,  p.  200 :  to  cxte  deeds,  dtc,  p.  201 :  to  act 
genUy,  p.  201 :  to  appt  substitutes,  p.  202  :  ratificon,  p.  202 : 
l^Power  to  be  irrevocable,  p.  203.]    In  witness,  &c. 
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XIV. 

DEED  giving  Fubtheb  Powers  to  an  Attorney. 

TO  ALL,  &c.,  A.,  of,  &c.,  sends  greetg  :  Whas  by  deed  Hacitel. 
poll  or  power  of  attorney^  dated,  &c.,  under  the  hand  and  Pow^rcif 
seal  of  the  sd  A.,  he,  the  sd  A.,  has  appted  X.,  of,  &c.,  and  ■***«^y- 
in  the  event  of  his  death  or  the  other  events  thrin  mentd  Y., 
of,  &c.,  to  be  the  attorney  of  the  sd  A.  with  the  powers 
thrin  mentd :  And  whas  the  sd  A.  is  desirous  of  givg  to  the  D^^n  to 
ad  X.,  and  in  the  events  afsd  to  the  sd  Y.,  the  further  or  ^^ 
iddonal  powers    and    authorities  hinafter  contd :    NOW  Rjcteniioo 
THESE  PSNTS   WITNESS  that  the  sd  A.  doth  hby«^powen. 
^Te  to  and  vest  in  the  sd  X.,  and  in  the  event  of  his 
death  or  any  of  the  other  events  mentd  in  the  sd  recited 
deed  poll  of,  &c.,  the  sd  Y.,  the  foUowg  further  or  addonal 
powers  and  authorities,  that  is  to  say,  in  the  name  and  on 
behalf  of  the  sd  A.,  here  insert  the  addonal  powers :  roHJicon, 
P*  202 :  Provd  always  that  nothing  hrin  contd  shall  in  any-  old  powers 
TOe  prejudice  or  affect  the  powers  or  authorities  given  or  P'***^*^- 
eonferred  by  the  sd  recited  deed  poll  of,  &c.,  and  this 
present  power  of  attorney  shall  take  effect  and  be  in  force 
concnrrently  with   and   solely  by  way  of  enlargemt  and 
extension  of  the  sd  recited  power  of  attorney,     [Poircr  to 
be  irrevocable,  p.  208.]    In  witness,  &c. 


XV. 

DEED  revoking  Power  of  Attorney  a/nd  appointing  New 

ATTOENEr. 

TO  ALL,  &c..  A.,  of,  &c.,  sends  greetg :  Whas  by  a  deed  Bedtak 
poll  or  power  of  attorney,  dated,  &c.,  under  the  hand  and  ^^^^  ^ 

attorney. 
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Desire. 


BeTocfttion. 


Not  to 
affect  Acts 
preTioos  to 
roTocation 
beooming 
knows. 


Ratifica- 
tion. 


Appoint- 
ment of 
new  attor- 
ney. 


seal  of  the  sd  A.,  the  sd  A.  has  appted  B.,  of,  &o.,  to  be 
his  attorney  with  the  powers  and  authorities  in  the  sd  deed 
poll  mentd :  And  whas  the  sd  A.  is  desirous  of  revokg  the 
powers  given  to  the  sd  6.  as  afsd,  and  of  apptg  C,  of,  &c.| 
to  be  his  attorney  in  place  of  the  sd  B. :  NOW  THESE 
PSNTS  WITNESS  that  the  sd  A.  doth  hby  revoke  and 
make  void  all  and  singr  the  powers  and  authorities  by  the 
sd  hinbfe  recited  deed  poll  given  or  conferred  to  or  upon 
the  sd  B. :  Provd  always  that  the  revocon  hinbfe  contd 
shall  not  prejudice  or  affecl;  anything  lawfully  done  or 
caused  to  be  done  by  the  sd  6.,  or  any  substitute  or 
substitutes  actg  under  him,  in  the  exercise  or  intd  exercise 
of  any  of  such  powers  or  authorities  as  afsd  in  the  interval 
between  such  revocon  and  the  time  of  the  same  becomg 
known  to  him  or  to  his  substitute  or  substitutes  :  And  the 
sd  A.  doth  hby  ratify  and  confirm  everything  lawfully  done 
or  caused  to  be  done  by  the  sd  B.  or  any  substitute  or 
substitutes  actg  under  him  in  the  exercise  or  intd  exercise  of 
any  of  such  powers  or  authorities,  includg  anything  so  done 
or  caused  to  be  done  in  such  interval  as  afisd:  AND 
THESE  PSNTS  FURTHER  WITNESS,  apptmt  of  C. 
as  attorney,  p.  195,  to  exercise  and  exte  all  or  any  of  the 
powers  and  authorities  by  the  sd  deed  poll  given  or  con- 
ferred by  the  sd  A.  to  or  upon  the  sd  B.  in  as  foil  and 
ample  a  nmer  to  all  intents  and  pposes  as  if  the  name  of  the 
sd  C.  had  been  inserted  in  the  sd  deed  poll  in  the  place  of 
the  sd  B.  Ratijicon,  p.  202.  [^Power  to  be  irrevocable,  p. 
203.]    In  witness,  &c. 
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FORMAL  PARTS. 


I.  KNOW  ALL  MEN  by  these  psnts  that  I,  obligor,  of,  J^T^ 

Ac.,  am  bound  to,  obligee,  of,  &c.,  in  the  sum  of  £ ,  one  obligee 

««wKy  twice  the  ami  of  ppal  nwy  to  be  seed,  to  be  pd  to  the  JJ^^^J 
^fdhligeey  his  exs,  ads,  or  assigns,  or  to  his  or  their  attorney 
or  attorneys,  for  which  paymt  I  bind  myself  (6)  by  these 
psnts.    Sealed  with  my  seal.    Dated  this day  of . 


M  See  also  Indemnitt.  Though  bonds  are  osnally  employed  for  8ome  Ab  to  the 
piiipQses  in  preference  to  deeds  of  oovenant,  especially  where  the  stipnla-  ^^^^ 
tuos  to  be  peiformed  are  in  the  alternative,  a  deed  is  in  most  cases  equally  ■^■^^ 
id?«itageoQ8,  and  frequently  (as  where  the  obligation  has  to  be  qualified  by 
pionioea,  &c.}  more  oonyenient ;  and  where  there  are  mutually  dependent 
itipGlations  to  be  performed  by  each  party,  the  form  of  a  deed  is  essentiaL 
^  ^  case,  however,  of  an  agreement  for  payment  of  an  annuity,  or  of  a 
nm  of  money  by  instalments  (unless  the  whole  amount  is  to  become  imme- 
diately payable  on  default  in  payment  of  an  instalment),  a  bond  may  be 
pB^^rable  to  a  deed  of  covenant,  inasmuch  as  upon  the  obligor  ms^ng 
\ '  default,  judgment  will  be  entered  up  for  the  penalty  and  stand  as  a  security 
for  tibe  future  payments,  for  which  execution  (by  the  process  of  scire  faciat) 
Day  be  issued  as  they  fall  due  without  the  necessity  of  bringing  a  fresh 
Ktion  for  each  payment ;  but  a  deed  of  coyenant  might  be  made  to  have 
file  aame  operation  as  a  bond  in  this  respect  by  inserting  a  penal  clause. 
8eeB6Uen  and  Leake's  PrecedenU  of  Pleadings,  4th  ed.,  p.  113  ;  1st  ed., 
pp.  58, 69.  Any  of  the  forms  of  bond  could,  without  difficulty,  be  conyerted 
into  deeds  of  covenant  if  desired. 

As  to  the  stamp,  see  the  Stamp  Act,  1870,  ss.  58,  75,  and  105,  and  the  Stamp. 
Customs  and  Inland  Bevenue  Act,  1888,  Ist  sched.  tit.  Bond  and  Mobt- 
6A0B ;  Day.  Prec.  Vol.  II.,  pt.  2,  pp.  259—261.    As  to  penalties,  see  the 
Act  of  1888,  8. 18,  and  the  first  schedule. 

(i)  The  usual  words  -binding  the  "  heirs,  kc,"  of  the  obligor  are  here  Omission  of 
onitted ;  see  the  Conv.  Act,  1881,  s.  69,  and  above,  p.  2,  note ;  but  it  is  the  words 
thooght  better  in  most  cases  to  retain  those  words  in  the  condition  of  the  "  ^®^ 
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THE  CONDON  of  the  above  written  bond  is  such  that 
if,  &c.,  then  the  above  written  bond  shall  be  void,  or  orwise 
shall  remain  in  full  force. 

Signed,  sealed,  and  delivered  ) 
in  the  presce  of  j 

Prom  wye-      n.  KNOW  ALL  MEN  by  these  psnts  that  we,  obligors, 

to  MToS"  are  bound  to,  obligees,  in  the  siun  of  £ ,  usually  twice  the 

**^Sr*^  awii  of  ppal  moy  to  be  seed,  to  be  pd  to  the  sd,  obligees, 
recitals,  their  exs,  ads,  or  assigns,  or  to  their  attorney  or  attorneys, 
for  wch  pajont,  if  two  obligors,  "  we  bind  ourselves  and  each 
of  us,"  if  three  or  more  obligors,  "  we  bind  ourselves  and 
every  [four,  three]  two  and  one  of  us,"  as  the  case  vxay  be, 
jtly  and  sevUy  (c),  by  these  psnts.     Sealed  with  our  respive 

seals.    Dated  this day  of . 

Whas,  &c.    now  the  CONDON,  &c.,  as  in  last  form. 
Signed,  sealed,  and  delivered  \ 

by  the  above-named  > 

in  the  presce  of  ) 


bond.  The  practice  of  especiaU  j  mentioning  the  representatiyes  and  assigns 
of  the  obligee  is  also  for  the  most  part  adhered  to  ;  but  the  words  might 
nsnaUj  be  omitted,  if  the  draftsman  should  so  prefer,  except  in  the  (not 
very  common)  case  of  a  bond  relating  to  land,  in  which  it  would  be  better 
to  retain  them,  as  the  68th  section  of  the  aboye  Act  (referred  to  p.  S, 
note)  mentions  covenants  only,  and  not  bonds,  differing  in  this  respect  from 
sections  69  and  60.  A  middle  course,  which  would  save  the  repetition  of 
the  words  in  question  throughout  the  instrument,  and  which  may  often  be 
adopted  in  bonds  as  well  as  other  instruments,  would  be  to  provide  that  the 
names  of  the  parties  or  the  designations  by  which  they  are  described  shall, 
where  the  context  so  requires  or  admits,  be  deemed  to  include  their 
*'  hrs,  exs,  ads,  and  assigns  "  respectively,  as  the  case  may  be. 

(<?)  It  would  be  sufficient  to  say,  **  we  bind  our  selves  jtly  and 

sevlly,"  whatever  be  the  number ;  see  the  Boles  of  the  Supreme  Court, 
1883,  Order  XYI.,  rules  4  and  6. 
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PRECEDENTS. 
I. 

BOND  from  One  Obligob  to  One  Obligee  for  Pay- 
ment of  a  Sum  of  Money  and  Interest.    Variations 
for  Se^^eral  Obligors  or  Obligees. 

Bond  from  A.  IB.  and  C]  to  D.  [£.  and  F.],  see  pp. 
223,224. 

THE  CONDON  of  the  above-written  bond  is  such  that  Condition, 
tf  the  above  bounden  A.,  his  [A.,  B.,  and  C,  or  any  of  them, 

their  or  any  of  theii-]  hrs,  exs,  or  ads,  shall  on  the day 

rf- — ,  pay  to  the  above-named  D.,  his  exs,  ads,  or  assns» 
[D.,  E.,  and  F.,  their  exs,  ads,  or  assns,  jtly  (a)]  the  sum  of 
^ with  intt  for  the  same  from  the  date  of  the  above- 
written  bond,  at  the  rate  of  —  per  cent,  per  annum,  witht 
any  dedon,  Then,  &c. 


BOND  for  Payment  of  money  by  Instalments  with 
Interest  an  each  instalment.  Variation,  where 
Interest  is  to  be  paid  Half-yearly  on  the  whole 
Principal  Sum  for  the  time  being  due,  and  where 
in  ease  q/" Default  inpayment  of  any  Instalment 
or  Interest,  the  Whole  Principal  Sum  is  to  be- 
come  immediately  due  (6). 

Bond  from  A.  to  B.,  in  a  sufft  penalty ,  see  p.  223. 
THE  CONDON  of  the  above-written  bond  is  such,  that  Condition, 
if  the  above  boimden  A.,  his  hrs,  exs,  or  ads,  shall  pay  to  Ab  to  bonds 

, ______^__    ^  joint 

""^      '  "  ~~     ~"    obligees, 

(a)  Under  the  Cony.  Act,  1881,  s.  60,  the  benefit  of  a  bond  in  this  form 

vould  somTe  on  the  death  of  aoj  of  the  obligees  ;  and  by  s.  61  the  receipt 

<tf  the  snrrivoTs,  &c,  would  be  a  good  discharge  on  payment  notwithstanding 

the  sererance  of  the  joint  account. 

(2r)  See  p.  2^,  note.    Where  in  case  of  default  the  whole  of  the  money  is 

K.E. — ^VOL.  I.  (^ 
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the  above-named  B.|  his  exs,  ads,  or  assns,  the  sum  of 

£ with  intt  for  the  same  from  the  date  of  the  above- 

For  p^-     vrritten  bond,  at  the  rate  of  —  per  cent,  per  annum,  by  the 
insulments  instahnts,  at  the  times  and  in  mner  followg  (that  is  to  say), 

■^^ter  t      ^^®  ®^°^  ^^  ^ '  P^  ^^^*  "^^^^  ™^**  upon  the  same  instahnt 

thereos.      from  the  date  and  at  the  rate  afsd,  on  the day  of , 

the  sum  of  £ ,  further  pt  thof,  with  intt  upon  such  in- 

stalmt  from  the  date  and  at  the  rate  afed,  on  the day 

of ,  and  the  sum  of  £ ,  the  residue  thof,  with  intt 

upon  such  residue  from  the  date  and  at  the  rate  afsd,  on  the 

Byiiwtal.    day  of ,  [oT,  the  sum  of  £ by  five  equal  yrly 

interest  on  paymts  on  the day  of in  every  yr,  the  first  of  such 

balance,     paymts  to  be  made  on  the day  of '  next,  and  shall 

also  in  the  meantime  and  until  the  whole  of  the  sd  sum  of 

£ shaU  be  pd  off  in  mner  afsd,  pay  to  the  sd  B.,  his 

exs,  ads,  or  assns,  intt  for  the  same  sum  of  £ y  or  for  so 

much  thof  as  shall  for  the  time  being  remain  due  and  unpd, 
at  the  rate  of  —  per  cent,  per  annum,  to  be  computed  from 
the  date  of  the  above-written  bond,  by  half-yrly  paymts,  on 

the daj'^  of and  the day  of in  every  yr, 

the  first  of  such  paymts  of  intt  to  be  made  on  the day 

of next],  Then  the  above-written  bond  shall  be  void. 

Whole  orwise  the  same  shall  remain  in  full  force :  [But  so  nevs 
^^*P*^  that  in  case  default  shall  be  made  in  pajTnt  of  any  of  the  sd 
due  on  respive  sums  of  ppal  or  intt,  or  any  pt  tliof  resply  within 
default  (c).  f]^j^j.^y  ^ays  after  the  day  or  time  hinbfe  mentd  and  appted 

for  paymt  tliof  resply,  then  and  in  any  such  case  the  whole 

of  the  sd  ppal  sum  of  £ or  so  much  thof  as  shall  then 

remain  due  and  unpd,  togr  with  the  intt  wch  shall  have 
accrued  due  thron,  shall  forthwith  after  such  default  become 
payable  to  the  sd  B.,  his  exs,  ads,  or  assns,  and  be  recover- 
able by  virtue  of  the  above-written  bond.]    Then,  &c. 


to  become  immediatelj  payable,  a  deed  of  covenant  will  be  more  oonTenlent 
than  a  bond. 

(c)  That  this  stipulation  is  valid  and  enforceable,  see  Sterna  y.  2fer]k^  i  De 
G.  J.  &  S.  595  ;  Protector,  ^v.,  Gk  v.  Orice,  5  Q.  B.  D.  592 ;  JSU?  jwirf* 
JJnrdefif  16  Ch.  D.  675.  As  to  what  amounts  to  a  waiver  of  the  ptovtsioo, 
see  Langridge  v.  PayTte,  2  J.  &  H.  423  ;  Williams  v.  Stemf  6  Q.  B.  D.  409. 
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BOND  for  Payment  of  Annuity  to  One  of  Two  Per- 
sons and  the  Survivoe  of  them  for  their  retpectire 
Lives.  Variation  for  annuity  to  Husband  and 
Wipe  jointly  and  a  Reduced  annuity  to  the  Sub- 

VIVOR. 

Bond  from  A.  to  B.  and  C,  in  a  penalty  of  twice  Hie  total 
amt  of  all  the  paymts  of  the  anny  accord^)  to  its  utmost 
probable  duration,  see  pp.  223,  224. 

THE  CONDON,  &c.,  is  such  that  if  the  above  bounden  Condition. 
A.,  his  hrs,  exs,  or  ads,  shall  pay  to  the  sd  6.  during  his 

life  an  anuy  or  yrly  sum  of  £ ,  by  4  equal  quarterly  For  pay- 

paymts,  on  the day  of ,  &c.,  in  every  yr,  and  shall  ^^^J? 

pay  an  apportioned  pt  of  such  anny  up  to  the  day  of  the  quarterly, 
death  of  the  sd  B.  to  his  exs  or  ads  (a),  and  shall  make  the 

first  of  such  paymts  on  the day  of next,  and  shall 

also,  in  case  the  sd  C.  shall  survive  the  sd  B.,  pay  to  tlie  sd 
C.  during  the  then  remr  of  his  life  a  like  anny  or  jTly  sum 

of  & ,  payable  on  the  like  quarterly  days,  and  shall  pay 

an  apportioned  pt  of  such  last-mentd  anny  up  to  the  death 

of  the  sd  C.  to  his  exs  or  ads,  the  first  quarterly  instalmt  of 

such  last-mentd  anny  or  a  proportionate  pt  thof,  for  the 

interval  between  the  death  of  the  sd  B.  and  the  first  of  the 

I       sd  quarterly  days  wch  shall  happen  thrafter,  to  be  payable 

I.      on  snch  last-mentd  day.  And  shall  make  all  the  sd  paymts 

witht  any  dedon  (except  for  income-tax),  [/or  an  anny  to 

^      hmhd  and  tcife  and  a  reduced  anny  to  the  snrvor,  say,  "  shall  Variation 

\      pay  to  the  sd  B.  and  C.  his  wife  during  their  jt  lives  an  anny  t^'h^ghJ^J 

of  £ sterlg  and  to  the  survor  of  them  from  and  after  the  and  wife, 

death  of  such  one  of  them  as  shall  first  die  during  the  remr  of 
the  life  of  such  survor  an  anny  of  £ sterlg  such  respive 


(a)  The  proyisionsfor  apportionment  might  prohahly  he  omitted ;  see  the 
ApportionmeDt  Act,  1870,  33  k  34  Vict.  c.  35. 

Q  2 
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annies  to  be  considered  as  accruing  from  day  to  day,  but  to 

be  payable  by  equal  quarterly  paymta  on  the day  of 

,  &c.,  in  every  yr  without  any  deduction  (except  for 

income-tax)  and  the  first  quarterly  paymt  to  be  made  on  the 

day  of now  next  ensuing,  and  so  that  if  either  of  the 

sd  annuitants  shall  die  in  the  interval  betwn  any  two  of  the 
sd  quarterly  days  of  paymt  an  apportioned  pt  of  such  respive 
annies  (as  the  case  may  be)  shall  be  payable  to  the  survor  of 
the  sd  annuitants  (whose  receipt  shall  be  a  good  dischge  for 
the  same),  or  to  the  exs  or  ads  of  such  survor  (as  the  case 

may  be) :]  [Provd  that  the  sd  anny  of  £ payable  during 

the  jt  lives  of  the  sd  annuitants  shall  be  payable  as  to  one 
moiety  thof  to  the  sd  B.  on  his  sole  receipt,  and  as  to  the 
other  moiety  thof  to  the  sd  C.  as  her  separate  este  and  on 
her  sole  receipt,  and  so  that  she  shall  not  have  power  daring 
her  coverture  to  dispose  of  or  charge  her  intt  in  either  of 
the  sd  annies  by  anticipation  (6)."]    Then,  &c. 


Ab  to  (^)  ^^  ^®  absence  of  this  clause,  under  the  old  law  the  husband  might 

change         haye  charged  or  assigned  the  whole  annuity  during  their  joint  lives,  and  the 

effected  by  whole  of  it  would  have  gone  to  his  creditors  in  bankruptcy  ;  Ward  v.  Ward, 

^  ^  ftfto    ^*  ^^*  ^'  ^^  '  ^^  Bryan,  id.  516 ;  but  under  the  new  law,  since  the  Married 

Act,  1882.  ^^om^Qig  Property  Act,  1882,  the  husband  would  only  take  half,  and  the 

other  half  would  go  to  the  wife  for  her  separate  use,  and  could  not  be  affected 

by  the  husband  or  his  creditors ;  JR^  March,  27  Ch.  D.  166 ;  Re  Jnpp,  39 

Ch.  D.  148.    As  to  the  effect  of  a  gift  to  A.  and  B.  (husband  and  wife)  and 

C,  with  reference  to  the  old  doctrine  of  the  unity  of  husband  and  wife, 

and  tenancy  by  entireties,  as  affected  by  the  Married  Women's  Property 

Act,  1882,  see  the  two  last  mentioned  cases. 
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IV. 

BOND  by  a  Principal  and  Two  Sureties  for  securing 
the  Balance  due  on  an  Account  Current  with  a 
Banking  Company,  with  a  Proviso  Limitino  the 
Liability  of  the  Sureties.  Variations  where  the 
Customers  and  the  Bank  are  both  Firms,  and  the 
Security  is  to  he  continued  notwithstanding  a 
Change  in  either  Firm;  also  where  a  Fresh 
Bond  is  to  he  Substituted  on  a  Change  in  the 
Customer's  Firm  (a). 

Jt  and  sevl  hond  from  A.,  ppal  dehtor,  atid  C,  and  D,, 

sureties,  to  the Bank  Limited,  and  their  assigns,  or 

from  A.  and  B,,  ppal  debtors,   "  carrying  on  business  in 

co-ptnp  togr  at,  &c.,  as ,  under  the  firm  of  A.  &  Co.," 

^nd  C.  and  !>.,  sureties,  to  L.,  Af.,  and  N,,  "  bankers  and 
co-ptners,  carrying  on  business  at,  &c.,  under  the  firm  of 
L.  &  Co.,"  see\.  224. 

Whas  the  sd  Bank  [firm  of  L.  &  Co.],  at  the  request  of  Reciul  of 
the  sd  A.  [and  B.],  have  agrd  to  open  and  keep  an  acct  with  •«'^"*®"*' 
biin  [them],  and  to  make  advces  to  or  for  the  accommodon 
of  the  sd  A.  [and  B.,  and  other  the  pson  or  psons  who  may 
hrafter  be  in  ptnp  with  them  or  either  of  them  in  tlie  sd 
basiness  now  carried  on  by  the  sd  firm  of  A.  &  Co.],  upon 
hayg  the  paymt  of  the  balce  wch  may  be  from  time  to  time 
dae  on  any  such  acct  to  the  sd  Bank  [the  sd  banking  firm, 
or  the  psons  or  pson  for  the  time  being  carr}'ing  on  the  sd 
bankg  business],  seed  by  the  jt  and  sevl  bond  of  the  sd  A, 
[and  B.]  and  the  sd  C.  &  D.  as  sureties  for  him  [them]. 
NOW  THE  CONDON,  Sec,  that  if  the  sd  A.,  [B.]  C,  and  Condition. 

(«)  See  also  the  forms  of  gnarantees  to  bankers,  pp.  44,  47.  A  deed  of 
oorenant  might  in  this  case  be  more  oonyenient  in  form  than  a  bond.  If 
one  saietj  executes  the  bond  and  the  other  does  not,  the  former  is  dis. 
charged ;  Etan*  v.  Bremridge^  8  Be  O.  K.  &  G.  100.  As  to  non-ezecut:oii 
by  principal,  see  Cooper  y.  Eran*,  4  £q.  45, 
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D.y  or  any  of  them,  or  the  hrs,  exs,  or  ads  of  them  or  any 
of  them  shall  from  time  to  time,  and  at  all  times  hrafter, 
pay  or  cause  to  be  pd  to  the  sd  Bank  or  their  assigns  [to 
the  sd  banking  firm,  or  the  psons  or  pson  for  the  time  being 
carr}'ing  on  the  bankg  business  now  carried  on  by  the  same 
firm,  or  their  or  his  respive  exs,  ads,  or  assigns],  All  such 
sums  of  moy  as  shall  at  any  time  be  due  to  the  sd  Bank  or 
their  assigns  [to  the  sd  bankg  firm,  or  the  psons  or  pson 
for  the  time  being  carryg  on  the  sd  bankg  business,  or  their 
or  his  respive  exs,  ads,  or  assigns]  by  or  from  the  sd  A.,  his 
exs  or  ads,  [the  sd  A.  and  B.,  or  either  of  them,  alone  or 
jtly  with  any  other  pson  or  psons  who  may  hrafter  carry  on 
the  business  now  carried  on  under  the  sd  firm  of  A.  &  Co. 
in  ptnship  with  them  or  either  of  them,  or  by  or  from  the 
exs  or  ads  of  them,  him,  or  any  of  them],  for  or  on  acct  of 
bills,  drafts,  or  notes  accepted,  pd,  or  discounted,  or  advces 
or  paymts  made  to  or  for  the  use,  accommodon,  or  conve- 
nience of  the  sd  A.,  his  exs  or  ads,  [the  said  A.  and  B.  or 
either  of  them,  alone  or  jtly  with  any  future  ptner  or  ptners 
in  their  sd  business,  or  the  exs  or  ads  of  them,  him  or  any 
of  them],  or  for  or  on  acct  of  intt,  commission,  or  any  other 
usual  or  lawful  chges  wch  may  be  payable  in  respt  of  or 
incident  to  the  transons  afsd,  or  any  of  them,  togr  with  all 
costs  and  expses  wch  may  be  incurred  or  sustained  by  reason 
or  in  conseqce  of  the  premes :  And  so  that  the  neglect  or 
forbearce  of  the  sd  Bank  or  their  assigns  [the  sd  bankg  firm 
or  the  pson  or  psons  from  time  to  time  carrying  on  the  sd 
bankg  business]  in  enforcg  paymt  of  any  moys,  the  paymt 
whof  is  intd  to  be  hby  seed,  or  the  givg  time  by  them  [them 
or  him]  for  the  paymt  thof,  shall  not  in  any  way  rele  the  sd 
C.  and  D,,  or*  either  of  them,  their  or  either  of  their  hrs, 
exs,  or  ads,  in  respt  of  their  or  his  liability  under  the  above- 
written  bond  {b) :   But  so  also  that  the  total  amt  to  be 


Release  of       (*)  ^^  ^  ^^®  doctrine  that  a  surety  is  releaaed  by  the  oreditor  giving 

Buiety.         time  to  the  principal  debtor  without  his  consenti  or  any  other  act  altering 

the  position  of  the  surety  to  his  prejudice,  a  doctrine  which  is  applied  with 

great  strictness,  and  to  exclude  which  so  as  to  make  the  position  of  tho 
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reeorerable  on  the  said  bond  against  either  of  them  the  sd  ^  . . 

C.  and  D.y  or  his  hrs,  exs,  or  ads  shall  not  exceed  £ :  lubilitj. 

[Or  in  case  any  change  shall  at  any  time  take  place  in  the  PnmaoB 
sd  finn  of  A.  &  Co.,  by  the  death  or  retiremt  of  the  present  -^^^^ 
ptners  or  either  of  them,  or  the  admission  of  any  new  ptner  oWigow. 
or  ptners  or  orwise,  then  if  the  sd  A.  and  B.,  or  their  respive 
hrs,  exs,  or  ads  shall  procure  both  or  all  the  ptners  for  the 
time  being  in  the  sd  firm,  together  with  the  sd  C«  and  D., 
or  their  respive  exs  or  ads,  at  their  own  costs  and  chges  to 
exte  and  deliver  to  the  sd  Bank  or  their  assigns  [the  sd 
bankg  firm  or  the  psons  or  pson  for  the  time  being  entled 
to  tiie  benefit  of  the  above- written  bond]  a  bond  similar  to 
the  above-written  bond,  and  in  the  like  penalty,  and  with  a 
Condon  similar  to  this  present  condon,  includg  this  present 
clause,  bat  with  the  names  of  the  ptners  for  the  time  being 
ui  the  sd  firm  of  A.  &  Co.  substituted  for  the  names  of  the 
sd  A.  and  B.,  and  with  such  other  alterons  as  the  deaths  of 
pties  or  other  changes  of  circes  may  require].  Then,  &c« 


BOND  by  an  Intended  Husband  for  securing  a  Sum 
of  Money  to  the  Intended  Wife  in  case  of  her 
Surviving  hwu  Variations  ivliere  it  is  to 
Exercise  a  general  Testamentary  Power  of 
Appointment  in  her  favour  {c). 

Bond  from  A.,  intd  husband,  to  C.  and  D.,  trees,  sec 
pp.  223,  224. 
Recital  of  intd  marre  between  A.  and  B.,  [^and  instrumt  BwiiB\n, 

creditor  secnre,  the  insertion  of  a  special  clanse  in  the  contract  is  often 
necessBTj,  see  the  notes  to  Hcfg  v.  Berrington^  2  W.  &  T.  Lead.  Cas.  £q. ; 
BsT.  Free,  Vol.  II.  Part  2,  p.  503,  3rd  ed.  As  to  the  effect  of  releasing 
a  co-sorety,  sec  XichoUon  y.  Revill,  4  Ad.  k  £1.  675  ;  Thompson  v.  Lackj 
3  C.  B.  540 ;  as  to  the  effect  of  the  death  of  a  co-surety,  sec  Jif^ekeft  v. 
Addymait,  9  Q.  B.  D.  783  ;  and  as  to  bankruptcy,  see  the  Bankruptcy  Act, 
1883,  s.  30  (4). 
(r)  Whatever  may  be  the  effect  of  the  provisions  of  the  Married  Womcn*s  As  t) 
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Agreement  ctcaty  powcT  oj  aj)ptmty  if  any.'}    And  whas  upon  the  treaty 

i^nd.         for  the  sd  intd  marre,  it  was  agrd  that  in  conson  of  such 

marre,  the  sd  A.  should  secure  to  the  sd  B.  the  sum  of 

£ ,  in  the  event  of  her  survivg  him,  by  enterg  into  the 

above-written  bond  with  the  sd  C.  and  D.,  as  trees  for  the 
sd  B.,  with  such  condon  for  makg  void  the  same  as  is 
Conciition.  hrunder  written  :  NOW  THE  CONDON,  &c.,  that  if  the 
sd  intd  marre  shall  take  place  within  six  calr  months  from 
the  date  of  the  above-written  bond,  and  the  sd  B.  shall 
survive  the  sd  A.,  and  the  exs  or  ads  of  the  sd  A.  shall  pay 
[or,  the  sd  A.  shall,  by  his  will  or  any  codl  thto  in  exercise 
of  the  sd  power  of  apptmt,  bequeath  or  direct  to  be  pd  or 

orwise  secure]  to  the  sd  B.  the  sum  of  £ ,  to  be  pd  to 

her  or  her  exs  or  ads  within calr  months  after  the  dece 

of  the  sd  A.  witht  any  dedon,  and  the  same  shall  be  duly  pd 
accdly  witht  any  dedon,  or  if  the  sd  intd  marre  shall  not 
take  place  within  six  calr  months  from  the  date  of  the 
above-written  bond,  or  if  the  sd  B.  shall  not  survive  the  sd 
A.,  Then,  &c. 


ficcilAls. 


VI. 

BOND  from  a  Lessee  cvid  Surety /ar  Payment  of 

Rent,  tfc. 

Jt  and  sevl  bond  J  ram  A.,  the  lessee,  and  B.,  the  surety,  to 
C,  the  lessor,  see  pp.  223,  224. 

liedtal  of  lease  from  C.to  A,\  And  whas  the  sd  lease  was 
agrd  to  be  granted  by  the  sd  C.  upon  condon  that  the  above 


ante- 
nuptial 
contractA 
between 
husband 
and  wife. 


Property  Act,  1882,  as  to  post 'nuptial  contracts  between  husband  and  wile, 
it  is  doubtful  whether  the  Act  has  any  effect  on  an  ante-nuptial  contnict  of 
this  nature,  since  the  provision  in  section  1 2  enabling  a  wife  to  sue  her 
husband  in  respect  of  her  separate  property  does  not  seem  to  apply ;  the 
bond  should  therefore  be  given  to  trustees.  As  to  the  effect  of  such  ante- 
nuptial contracts  under  the  old  law,  see  Fitzgerald  v.  Fitzgerald,  L.  B. 
2  P.  C.  83  ;  and  as  to  post-nuptial  contracts,  see  Butler  v.  Butler,  14  Q.  B, 
D.  831, 16  Q.  B.  D.  374. 
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bonnden  B.  should  join  as  a  surety  with  the  sd  A.,  in  a  bond  ^*TJJJf"* 

for  the  due  paymt  of  the  rent  reserved  by  [and  pformce  of 

the  covts  and  condons  contd  in]  the  sd  lease  :  NOW  THE  CcmditioB* 

CONDON,  &c.,  that  if  the  sd  A.,  his  exs,  ads,  or  assigns, 

or  the  sd  B.,  his  hrs,  exs,  or  ads  shall,  during  the  continuance 

of  the  sd  lease,  duly  pay  to  the  sd  C,  his  hrs  [or,  if  an 

underlease,  exs,  ads]  or  assigns,  the  rent  thby  reserved  upon 

the  respive  days  thby  appted  for  paymt  thof,  or  within 

days  next  after  such  respive  days  [and  shall  during  the  con- 
tinuance of  the  sd  lease,  duly  observe  and  pform  all  and 
singr  the  covts  and  condons  thrin  contd,  and  on  the  pt  of 
the  sd  A.,  his  exs,  ads,  and  assigns,  to  be  observed  and 
pfonned].  And  so  that,  &c.,  givg  time  for  paymt  of  rent, 
icj  not  to  dischge  J5.,  p.  280,  mutatis  mutandis,  Then,  &c. 


vn. 

BOND  by  a  Rent  Collector  or  other  Agent  to 

Account  (a). 

Bond  from  A.  to  B.,  see  p.  223. 

Recital  of  apptmt  of  A. :  NOW  THE  CONDON,  &c., 
that  if  the  above  bounden  A.,  his  exs  or  ads,  shall  at  all  times 
hrafter  whenever  required  by  the  sd  B.,  his  [hrs]  exs,  ads, 
or  assns,  render  to  him  or  them  a  true  and  full  acct  of  all 
sums  of  moy  reced,  pd,  and  disbursed  by  the  sd  A.,  as  such 
receiver  [agent]  as  afsd,  or  orwise  for  or  on  acct  of  the  sd 
B.,  his  [hrs]  exs,  ads,  or  assns,  and  shall  duly  pay  to  the  sd 
B.,  his  [hrs]  exs,  ads,  or  assns,  on  demand  all  and  every  the 


(a)  Prirate  bondn  of  this  kind  are  probably  mncli  less  common  than 
formerlj,  owing  to  the  action  of  the  guarantee  societies.  For  cases  of 
actions  on  such  bonds,  see  JBe^faH  By,  Co.  y,  Hamilton,  12  L.  B.  (It.)  105, 
aod  (rmardians  of  Thombury  v,  Greenfield j  Law  Joonxal  Newspaper,  1887, 
pu  ^2 ;  Mayor  of  Ihtrkam  r.  Fowler,  22  Q.  B.  D.  394, 
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sum  and  sums  wiih  or  for  wch  the  sd  A.,  his  exs  or  ads, 
shall  be  chgeable  or  acctable  in  respt  of  such  receivership 
[agency]  as  afsd,  togr  with  all  costs,  damages,  and  expses 
occasioned  by  any  default  on  the  pt  of  the  sd  A.  in  the 
pformce  of  his  duties  as  such  receiver  [agent]  as  afsd,  and 
shall  at  any  time  on  demand  pduce,  transfer,  or  deliver  to 
the  sd  B.,  his  [hrs]  exs,  ads,  or  assns,  all  sees,  books,  and 
papers  belonging  to  him  or  them  wch  shall  be  in  the  hands 
or  custody  of  the  sd  A.,  his  exs  or  ads,  togr  with  the  legal 
or  pper  rects  or  vouchers  for  the  paymts  and  disbursemts 
afsd,  Then,  &c. 


vin. 

BOND  tcith  Two  Sureties  for  the  Fidelity  of  a  Clerk 
or  other  person  in  the  Employment  of  a  sole  Trader 
or  Firm  {so  as  to  Keep  Alive  the  Obligation  not- 
withstanding any  Change  in  the  Persons  carrying 
on  the  business)  or  a  Public  Company  ;  the  Sure- 
ties being  Li<ibh  to  a  Limited  Amount.  Varia- 
tion where  the  Clerk  is  Elected  Annually  by  a 
Company  (6). 

Jt  and  sevl  bond  from  A,  (clerk)  and  B.  and  C.  (sureties), 
to  D.,  or  D.  and  E.,  "  carrying  on  business  in  co-ptnp  togr 

as,  &c.,"  or  to,  *'the Co,"  see^.  224. 

Recitalfl  Whas  the  sd  D.  [and  E.],  or,  *'  the  sd  Co,"  has  [have] 

Service       ^^^  ^^  ^^^  ^^^  above-named  A.  into  his  [their]  service  as 

clerk,  or  to  act  in  such  other  capacity  as  the  sd  D.  [and  E.], 

or  other  the  pson  or  psons  for  the  time  being  carrying  on 

the  above-mentd  business  of ,  or,  **  the  Board  of  Dirors 

of  the  sd  Co,"  may  from  time  to  time  require  or  appt,  or  as 


(h)  Forms  of  bonds  of  this  kind  arc  given  in  some  statntes,  e.ff,,  in  tbe 
schedule  to  the  Building  Societies  Act,  1874.  See  notes  to  Precedent  IV. 
autf. 
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may  be  from  time  to  time  agrd  upon  with  the  sd  A.  [for  the 

period  of  1  yr  from  the day  of  ^],  upon  the  sd  A. 

and  the  sd  B.  and  C.>  as  sureties  for  him,  enterg  into  the 

aboTe-written  bond  or  obligon  for  the  fidelity  of  the  sd  A., 

while  in  such  employmt  as  afsd :  [And  whas  the  sd  A.  may  Security  to 

hrafter  be  re-elected  to  or  continued  in  such  office  from  time 

to  time  for  some  fmiiier  period  or  periods,  and  it  is  intd  and 

agrd  that  this  secy  shall  be  and  remain  in  force  during  the 

whole  of  the  time  during  which  the  sd  A.  shall  be  in  the 

Benriee  of,  or  employed  by  the   sd  Co   in  such  capacity 

or  in  any  other  capacity]  (c) :    NOW  THE  CONDON,  Condition. 

iC'f  that  if  the  sd  A.  shall  at  all  times  hrafter,  so  long 

IS  he  shall  be   in  the  service  or  employmt  of  the  sd  D. 

[and  £.  or  either  of  them]  alone   or  jtly  with  any  other 

pson  or  psons  who  may  fr'om  time  to  time  carry  on  the 

8d  business  of  in  ptnp  with  him  [them  or  either  of 

them],  or  of  any  other  pson  or  psons  who  may  hrafter  carry 

on  such  business  after  the  death  or  retiremt  of  the  sd 

D.  [or  E.],  or,  "  of  the  sd  Co,"  as  clerk  or  in  any  other 

capacity  [whether  by  virtue  of  his  present  apptmt  to  such 

office  or  of  any  re-apptmt  thto  or  orwise,]  faithfully,  honestly, 

and  diligently  pform  and  dischge  the  sd  service  and  all  the 

duties  wch  may  devolve  upon  him  the  sd  A.,  as  such  clerk 

or  orwise  as  afed,  and  shall,  whenever  required,  duly  and 

futhfuUy  acct  for  and  pay  or  deliver  to   the  sd  D.  [and 

£.,]  or  the  pson  or  psons  from  time  to  time  carrying  on 

the  sd  business  as  afsd,  or  the  exs  or  ads  of  him,  them, 

or  any  of  them,  or,  "  to  the  sd  Co,"  for  all  moy,  goods,  and 

ppy  whatsr  for  or  with  wch  the  sd  A.  may  be  in  anywise 

accountable  or  chgeable  as  such  clerk  or  orwise  as  afsd: 

Ob,  in  case  the  sd  A.,  B.,  and  C,  or  any  of  them,  their,  or 

any  of  their  hrs,  exs,  or  ads  shall,  when  required,  make 

satisfon  to  the  sd  D.  [and  E.,]  or  the  pson  or  psons  from 

time  to  time  carrying  on  the  sd  business  as  afsd,  or  the  exs 

(e)  If  the  office  be  an  annual  one,  due  performance  for  one  year  woold, 
naleai  otherwise  provided,  satisfy  the  bond;  2  Wins.  Saunders,  415  (, 
sole  (k). 
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or  ads  of  him,  tKem,  or  any  of  them,  or,  *'  to  the  sd  Co  for 
all  moys,  goods,  or  ppty  wch  may  be  lost,  misapplied,  or 
unlawfully  disposed  of  by  the  sd  A.  while  in  such  service  or 
employmt  as  afsd,  or  shall  not  be  duly  accted  for  or  pd  or 
delivered  as  afsd ;  and  shall  keep  the  sd  D.  [and  E.,  and 
each  of  them,]  and  such  pson  or  psons  as  afsd,  and  the  exs 
or  ads  of  him,  them,  and  every  of  them,  or,  "  the  sd  Co," 
indemnified  against  all  losses,  damages,  and  expses  whatsr, 
by  reason  or  in  conseqce  of  any  such  act  or  default  of  the 
Giving       fid  A. :  And  so  that  any  forgiveness  or  forbearce  on  the  pt 

time  not  «  r  .  . 

to  affect      of  the  psons  or  pson  from  time  to  time  carrj-ing  on  the  sd 

ln«ti2^°^  business,  or  the  exs  or  ads  of  any  such  psons  or  pson  or 

any  of  them,  or,  "  the  sd  Co,"  towards  the  sd  A.  in  respt  of 

his  failure  or  neglect  to  pfonn  such  services  and  duties,  or 

to  make  such  paymts  as  afsd,  shall  not  in  any  way  rele  or 

exonerate  the  sd  B.  and  C,  or  either  of  them,  their,  or 

either  of  their  hrs,  exs,  or  ads,  in  respt  of  their  or  his 

of  Uabau*'  ^^^^^^*^>'  under  the  above-written  bond :   But  so  also  that 

of  ■nretiea.  each  of  them,  the  sd  B.  and  C,  or  his  hrs,  exs,  or  ads, 

shall  not  septely  or  individually  be  liable  to  pay  a  larger 

sum  than  £ ,   by  virtue  of  the  above-written  bond, 

Then,  &c. 


IX. 

BOND  by  a  Person  in  an  Office  of  Public  Trust,  with 

Surety  to  Account  (a). 

Jt  and  sell  hand  from  A,  and  B,  to  C.  (i),  see  pp.  223,  224 : 
THE  CONDON,  &c.,  that  if  the  sd  A.,  his  exs,  or  ads,  shall 
from  time  to  time  and  at  all  times  hrafter  duly  and  faithfully 

(d)  See  Tariations  in  the  last  precedent  \f  here  the  office  is  an  annual  one. 
lb)  The  person  to  be  made  obligee  will  be  determined  by  statute  or  the 
practice  of  the  office. 


I 
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aect  for,  apply,  pay,  transfer,  and  deliver  up  all  and  every 
the  sum  and  sums  of  moy  and  ppty  wch  shall  come  to  the 
hands  or  posson  of  him,  the  sd  A.,  or  for  or  with  wch  he 

shall  be  chgeable  or  acctable  by  virtue  of  his  office  of , 

or  in  conseqce  of  his  apptmt  to  such  office  [accordg  to  the 

diron  and  true  intent  and  meaning  of  the  statute  of  the 

and yrs  of  the  reign  of  her  present  Majesty,  intituled, 

<S^c.,  or  anj  other  statute  or  statutes  or  rules  or  regulons 
wch  may  hrafter  from  time  to  time  be  in  force  for  regulatg 
the  sd  office  or  in  relon  thto] :  And  so  that,  &c.,  givg  time 
wt  to  affect  liability  of  surety,  aiid  limon  ofUahility  of  surety, 
pp.  2S0,  231,  Then,  cfec. 


X. 

SURETYSHIP  Bond  for  a  Public  Officer,  for  a  limited 
amount  {the  Principal  not  being  a  Party)  (a). 

Bond  from  A.,  surety,  to  B.  and  C.  (6),  and  the  survor  of 
them,  his  exs  or  ads,  see  pp.  223,  224. 

Redtal  of  apptmt  of  D.  to  office,  <kc. :  NOW  THE  CON- 
DON, &c.,  that  if  the  sd  D.  shall  fi'om  time  to  time  and  at 
all  times  well  and  truly  pform  and  fulfil  all  the  duties 
required  by  the  statute  made,  &c.,  or  any  other  statute  now 
in  force  or  hrafter  to  be  passed  in  any  way  relatg  to  the 

office  of ,  or  required  by  any  rule  or  regulon  htofore 

made,  or  hrafter  at  any  time  or  times  to  be  made  in  psuance 
of  any  such  statute  or  orwise  to  be  pformed  by  hiin,  the  sd 

D.,  as  such as  afsd,  and  shall  well  and  faithfully  exte 

all  the  trusts  reposed,  or  wch  shall  or  may  be  reposed  in 
him  as  such ,  or  in  case  of  any  default  or  defaults  thrin 


(a)  See  Taiiations  in  Precedent  YIII.,  where  the  office  is  an  annual  one. 
(()  The  person  to  be  made  obligee  will  be  determined  by  statute  or  the 
piactioe  of  the  office. 
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if  the  sd  D.,  his  hrs^  ezs,  or  ads  shall  from  time  to  time  pay 
to,  some  public  officer^  for  the  time  being  for  the  use  of  the 
pson  or  psons  who  shall  or  may  be  entled  thto  or  interested 
thrin  all  such  moys  as  shall  or  may  be  payable  by  or  cbge- 
able  to  the  sd  D.,  his  hrs,  exs,  or  ads,  for  or  in  respt  or  in 
conseqce  of  such  default  or  defaults,  or  if  the  sd  A.,  his  hrs, 
exs,  or  ads  shall  pay  such  moys  to  an  amt  not  exceedg  in 

the  whole  £ ,  And  so  that,  &c.,  givg  time  not  to  affect 

liability  of  surety,  see  p.  280,  Then,  &c. 


XL 

BOND  by  Surety /or  the  du€  Observance  by  another  of 

Articles  of  Partnership  {a). 

Bond  from  A.,  surety,  to  B.  and  C,  see  pp.  223,  224. 
Recitals.         Itecite  articles  of  ptnp  between  B.,  C,  and  D, :  And  whas 
Agreement  it  was  pt  of  the  arrangemt  for  takg  the  sd  D.  into  the  sd 
for  bond.    p|^jjp  that  the  sd  A.  should  enter  into  and  exte  a  hond  for 
the  due  observce  by  the  sd  D.  of  the  sd  articles  of  ptnp : 
Condition.  NOW  THE  CONDON,  &c.,  that  if  the  sd  D.  shall  faith- 
fully pform  and  observe  all  and  every  the  terms,  provons 
and  agreemts  in  the  sd  articles  of  ptnp  contd  and  on  his  pt 
to  be  pformed  and  observed,  and  if  the  sd  A.,  his  hrs,  exs, 
or  ads,  shall  at  all  times  hrafter  keep  indemnified  the  sd  B. 
and  C.  and  their  respive  hrs,  exs,  and  ads  from  all  losses, 
costs,  chges,  and  expses  wch  they  or  any  of  them  shall  or 
may  incur   or  sustain   by  reason   of  the   breach  or  non- 
pformance  on  the  pt  of  the  sd  D.  of  any  of  the  terms^  pro- 
vons and  agreemts  afsd,  or  by  reason  of  the  sd  D.  not  duly 
pformg,  observg,  and  complying  with  any  award  made  by 


(a)  a  suretyship  bond  for  the  obscrrance  of  any  other  kind  of  agreement 
may  be  readily  framed  from  this. 
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aoj  arbitrors,  arbitror  or  umpire  appted  under  the  provons 
for  lefce  contd  in  the  sd  articles  of  ptnp  (6),  ao  and  in 
such  mner  that  he,  the  sd  A.,  his  hrs,  exs^  and  ads,  shall 
be  answerable  to  the  sd  B.  and  C.  and  their  respive  exs  and 
ads  for  such  losses,  costs,  chges  and  ezpses  in  the  same 
mner  as  if  he,  the  sd  A.,  had  been  a  pty  to  the  sd  articles  of 
ptnp,  and  had  been  thby  constituted  a  ptner  in  the  sd 
business  in  the  place  of  the  sd  D.,  and  had  entd  into  the 
agreemts  and  engagemts  thrin  contd  on  the  pt  of  the  sd  D., 
and  not  further  or  orwise,  But  so  that  any  alteron  wch  may 
be  made  in  the  terms  of  tlie  sd  contract  of  ptnp  or,  &c., 
Sicg  time,  d-c,  not  to  affect  liability  of  surety,  p.  230,  mutatis 
mutants,  Then,  &c. 


xn. 

BOND  by  Contractor  with  tivo  Sureties  for  per- 
formance of  a  Building  Contract  (f). 

Jt  and  sevl  bond  from  A.,  the  contractor,  and  B,  and  C, 
ike  sureties,  to  D-,  the  employer,  see  pp.  223,  224. 

Whas  the  sd  A.  has  by  an  agreemt  in  writg,  dated,  &c.,  Recital  of 
and  made  between  the  sd  A.  of  the  one  pt,  and  the  sd  D.  of  ^^^^ 
the  other  pt,  entd  into  a  contract  for  bldg  a  house  at,  &c. : 
NOW  THE  CONDON,  &c.,  that  if  the  sd  A.,  his  exs  or  ads,  CondiUon. 
shall  duly  pform  and  observe  all  the  stipulons  and  agreemts 
contd  in  the  sd  contract  and  on  his  and  their  pt  to  be 
pformed  and  observed :  And  so  that  any  alteron  wch  may  be  AltenUon 
made  by  agreemt  between  the  sd  A.  and  D.,  his  [hrs]  exs  ^'^°*?^* 
or  ads,  in  the  terms  of  the  sd  contract  or  the  nature  of  the  release 
work  to  be  done  thrunder,  or  the  givg  by  the  sd  D.,  his  [hrs]  *"'^^" 


(fi)  In  the  absence  of  special  agreement  the  surety  is  not  bound  bj  a 
judgment  or  award  against  the  principal ;  Me  parte  Towuf,  17  Ch.  D.  668. 
(tf)  See  notes  to  Precedent  IV.,  ante. 
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exs  or  ads,  of  any  extension  of  time  for  pformg  the  sd 
contract  or  any  of  the  stipulons  thiin  contd  and  on  the  pt  of 
the  sd  A.  to  be  pformed,  or  any  other  forgiveness  or  for- 
bearance on  the  pt  of  the  sd  D.,  his  [hrs]  exs  or  ads,  to  the 
sd  A.,  his  exs  or  ads,  shall  not  in  any  way  rele  the  sd  B.  and 
C,  or  either  of  them,  or  either  of  their  hrs,  exs,  or  ads, 
from  their  or  his  liability  under  the  above- written  bond. 
Then,  &c. 


Recitals, 

Agree- 
ment not 
to  carry 
on  trade. 

Agree- 
mentB  in 
restraint 
of  trade. 


BOND  not  to  carry  on  a  certain  Trade  or  Business 
within  certain  Limits  (a).  Variation  where  a  Sum 
is  fixed  as  Liquidated  Damages /or  any  default. 

Bond  from  A.  to  J3.,  sec  p.  223. 

Recitals  of  the  circes  tinder  tech  the  bo7id  is  given :    And 
WHAS  the  sd  A.  has  agrd  with  the  sd  B.  not  to  set  up  or 


(a)  As  to  agreements  in  restraint  of  trade,  the  following  rales  appear  to 
be  established :  (1)  The  agreement,  whether  under  seal  or  not^  must  be 
for  a  bond  fide  valuable  legal  ccnsideration,  but  the  suflSciency  of  the 
conuderation  will  not  now  be  enquired  into  (^Hitelteock  \,  Cotter,  6  Ad.  k  E. 
438  ;  ColllM  y.  Locke^  4  App.  Gas.  686)  ;  and  it  should  appear  on  the  face  of  the 
deed,  though  it  may  be  implied  (^Gravely  v.  Jiarnard,  18  Eq.  618).  (2)  The 
restraint  must  be  partial ;  if  unlimited  as  to  both  time  and  place,  though 
limited  to  a  particular  business  or  trade,  it  will,  it  appears  on  the  balance  of 
the  authorities,  be  void  by  virtue  of  a  general  rule  which  is  independent  of 
the  question  of  reasonableness  QDavics  v.  Darics,  36  Ch.  D.  359),  unless  the 
special  nature  of  the  subject  matter  iteelf  creates  a  limit,  as  in  the  cases  of 
disclosure  of  a  trade  secret,  and  similar  cases  (^Wallfs  v.  Day,  2  H.  &  W, 
273  ;  Leather  Cloth  Co.  v.  Loraont,  9  Eq.  345).  (3)  The  restraint  mast  be 
reasonable,  t.f.,  necessary  for  the  protection  of  the  covenantee  ;  what  is 
reasonable  must  depend  on  the  nature  of  the  contract,  which  is  usually 
either  one  of  service,  or  for  the  sale  of  a  business,  or  for  dissolution  of  part- 
nership, and  on  the  general  circumstances  of  the  case.  The  following, 
however,  are  the  general  features  of  the  law  upon  the  subject:  (a)  A 
restriction  such  as  is  usual  in  contracts  of  service  confinetl  to  a  particular 
business,  and  to  a  limited  area  for  a  limited  time,  has  never  been  ques- 
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carry  on  the  trade  or  business  of afsd  in  the  sd  town  of 

or  within miles  thof,  or  to  solicit  the  custom  of 

uij  of  the  customers  of  the  sd  B.  as  hinafter  mentd  [or 

orwise  to  pay  to  the  sd  B.  £ ,  as  liquidated  damages.] 

But  80  that  nothing  hin  contd  shall  prejudice  or  affect  the  2***^' 
right  of  the  sd  B.,  his  exs,  ads,  or  assigns,  to  restrain  by  ri«bi  to 
injon  any  breach  on  the  pt  of  the  sd  A.  of  the  sd  agreemt,  Jn^^^J, 

uoned.   Qi)  The  restraint  may  be  aolimitei  as  to  time,  t>.  practically  for  Limit  at 
tie  life  of  the  coyenantor,  and  need  not  be  limited  to  the  life  of  the  cove-  to  time. 
^aatee,  or  to  such  time  as  he  shall  carry  on  basiness  (^Hitchcoek  f.  Cotter^ 
«*»«/;.;  Jacohy  v.  Whit  more,  32  W.  R.  18).    A  limit  of  time  may,  how- 
ever, be  necessary  in  the  absence  of  any  other  limit.    (0)  A  restriction  not  Not  to 
to  carry  on  any  business  at  all  is  void,  however  limited  as  to  time  ani  cany  on 
piice  [Atery  y.  Lan^ord,  K&j,  663  ;   Vernon  v.  Hallam,  34  Ch.  D.  748  ;  l>oMne« 
^•iw  ?.  Hedgeeoek,  39  Ch.  D.  520).    (d)  A  covenant  not  to  solicit  cus-  **  "*' 
*(»M«  of  the  ooTenantee  most  be  confined  to  customers  existing  at  the  ^^  ^ 
tine  of  the  covenant,  or  daring  the  period  of  the  covenantor's  service,  and  ^^ 
^  be  void,  if  extending  to  all  customers  at  any  time  (Baines  v.  Geary, 
^  Ch.  D.  154).    (0)  As  to  limits  of  space  :  the  smallest  space  ever  held  to  Limit  as 
be  QQieasonable  was  that  of  100  miles  from  the  covenantee's  place  of  to  siiace. 
twineag  {pomer  v.  Chraveif,  7  Bing.  735),  but  it  is  a  matter  depending  on 
t^  drcamstances  of  each  case :   in  an  attorney's  basiness,  London  and 
150  miles  round  (^Bunn  v.  Ovy,  4  East,  190),  in  a  dentist's  basiness,  London 
{MaUan  v.  May,  11  M.  &  W.  653),  and  in  sales  of  patented  inventions, 
ti«  whole  of  Europe,    or  at  least  the  United  Kingdom  (^Ooret  v.  Lees, 
1  H.  t  N.  189,  26  L.  J.  Ex.  9  ;  Leather  Cloth  Co.  r,  Lorsont,  vhi  9up.\ 
liSTe  been  held  to  be  reasonable  ;  and  there  is  no  absolute  rule  against  a 
nstraint  entirely  unlimited  as  to  space,  if  the  nature  of  the  trade  requires 
it  iBrygon,  v.  Whitehead,  1  Sim.  &  Stu.  74  ;  RouuUlon  v.  BousiUlon,  14  Ch. 
^'  351) ;  on  the  other  hand,  *'  in  any  of  the  towns  or  places  in  England  or 
SootUmd  in  which  the  coyenantees  might  have  been  practising "  (^Mallan 
T.  MMy,  ubi  supJ)f  and  '*  within  600  miles  from  London  or  Westminster  " 
{Priee  v.  Green,  16  M.  &  W.  346),  are  instances  of  unduly  wide  limits. 
(4)  As  to  divisibility  of  covenants  partly  bad,  see  Mallan  v.   Atay^  ubi  Divisihility 
w/. ;  Baines  y.  Geary,  ubi  sup. ;  Baker  v.  Uedgecoek,  ubi  sup, ;  Davies  v.  o^  ^^^' 
J^vies,  ubi  smp.;  and  per  Lord  Macnaghten  in  Tailby  y.  Offieidl  RecHver,  '**'*^- 
13  App.  Gas.,  at  p.  550.    A  covenant  not  to  carry  on  business  *'  under  a 
P«rticular  style  or  name,"  is  sufficiently  limited  :  Vernon  v.  Ifallam,  ubi 
np.    The  expression  "so  far  as  the  law  allows,"  does  not  validate  a  « So  far  as 
covenant  oth^^wise  too  wide :  Davies  v.  Bavies,  ubi  sup.    As  to  joint  and  the  law 
■everal  interests  of  two  partners  in  an  assistant's  bond,  see  Palmer  v.  allows. 
MaUet,  36  Ch.  D.  411.    As  to  the  above  questions  generally,  see  note  to 
^fitehel  v.  Reynolds,  1  Sm.  L.  C.  430 ;   and  the  tabular  statement  of 
deoskms  in  the  note  to  Avery  v.  Lanyford,  Kay,  667,  ooAtinued  in  Pollock 
QQ  Contracts,  4th  ed.  p.  316. 
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and  to  recover  damages  agst  him  or  his  exs  or  ads  for  any 
antecedent  breach  thof,  in  lieu  of  takg  pcdgs  agst  him  or 
CondiUon.  them  under  the  above-written  bond  (a) :  NOW  THE  CON- 
DON, &c.,  that  if  the  sd  A.  shall  not  at  any  time  hmfter 

[during yrs  from  the  date  of  the  above-written  bond] 

directly  or  indirectly,  and  either  alone  or  in  ptnp  with  or  as 
agent,  clerk  or  servant  of  any  other  pson  or  psons,  or 
orwise  howsr  set  up  or  carry  on  the  trade  or  business  of 

,  or  any  branch  thof,  or  any  trade  or  business  connected 

thwith,  or  buy,  sell,  or  orwise  deal  in  any  of  tlic  articles  of 

the  sd  trade  or  business  within  the  sd  town  of ,  or 

within  miles  from   the    [town-hall  thof],  witht   the 

consent  in  wriig  of  the  sd  B.,  or  of  the  pson  or  psons  for  the 
time  being  carryg  on  the  trade  or  business  now  carried  on 

by  the  sd  B.  at afsd,  being  first  obtained  for  that  ppose  ; 

and  if  the  sd  A.  shall  not  either  by  himself  or  by  any  other  pson 
orpsons,  either  on  behalf  of  himself  or  any  other  pson  or  psons, 

at  any  time  hrafter  [during  the  sd  term  of yrs]f  solicit 

or  endeavour  to  obtain  the  custom  or  connection  of  any  of 
the  psons  who  are  now  [or  may  hrafter  from  time  to  time 
while  the  sd  A.  shall  be  in  the  service  of  the  sd  B.]  (ft),  be 
the  customers  of  the  sd  B.  or  of  the  pson  or  psons  for  the 
time  being  can-ying  on  his  sd  trade  or  business,  in  or  in  con- 
Provision  nection  with  such  trade  or  business  :  [Or,  in  the  event  of 
dated'dwn-  *^®  ^d  A.  in  any  respt  failg  to  observe  any  of  the  condons 

ages  (c).       " 

Injunction^      (ji)  As  to  when  an  injunction  wiU  be  granted  to  restrain  an  act  agalost 
when  which  a  bond  is  given,  see  Jlohson  v.   TreroTj  2  P.  Wma.  191  ;  CoUm  t, 

grantetl.       gi„^g^  5  De  G.  M.  &  G.  1  ;  Howard  v.  Wocdtcard,  13  W.  R,  132  ;  JFVjp  t. 
Scardj  33  Beav.  327  ;  Palmer  v.  MaUft,  36   Ch.  D,  411  ;  London,  4'e^ 
Bank  v.  Pritt,  W.  N.  1887,  137,  31  Sol.  J.  607  ;  Xational,  ^c,  Bank  r. 
Marshall,  40  Ch.  D.  112. 
(ft)  See  Baincs  v,  Geary,  35  Ch.  D.  154,  above,  p.  241,  note. 
Penalties         C^)  The  question  whether  the  sum  named  is  to  be  taken  as  a  penalty  or  as 
and  liqui-    liquidated  damages  turns  on  the  intention  of  the  parties,  to  be  collected  from 
dated  ^^^  whole  instrument,  and  the  mere  use  of  the  term  **  penaltj  "  or  **  liqai- 

aniages.  ^^^^  damages,"  is  not  sufficient  bj  itself  to  detennine  the  question,  Scttu 
V.  Burch^  4  H.  &  N.  506;  see  Elphinstone  on  Interpretation  of  Deeda^ 
pp.  428  et  seq.,  where  the  cases  are  collected.  It  has  been  repeatedljr  held 
that,  where  the  same  sum  is  stipulated  as  recoverable  for  the  breach  of  evexy 
article  in  the  agreement,  whether  important  or  unimportant,  it  wiU  be 
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hinbfe  ezpd^  then  and  in  such  case  if  the  sd  A.,  his  exs  or 
ads,  shall  forthwith  pay  to  the  sd  B.,  his  exs,  ads,  or  assigns, 

the  snm  of  £ as  liquidated  and  ascertained  damages  for 

such  default,  and  not  as  a  penalty,  without  any  dedon :] 
Then,  &c.  (a). 


XIV. 

BOND  to  Resign  a  Living  (t). 

Bond  from  A.  to  B.,  see  p.  223. 

Whas  the  above-named  B.,  as  the  patron  of  the  vicarage  *^**^- ' 

or  Kvg  of in  the  county  of ,  wch  is  now  vacant, 

^  agrd  and  intends  forthvdthto  present  the  above  bounden 
A.  thto,  upon  the  condon  or  understandg  that  the  sd  A. 
shall,  at  the  request  of  the  sd  B.,  or  the  patron  or  patrons 
for  the  time  being  of  the  sd  livg,  resign  and  relinquish  the 

I'CS*!^  as  a  penalty,  notwithstanding  that  the  agreement  declares  not  onl  j 
AffitmatiTeljr  that  it  shaU  be  taken  as  liqaidated  damages,  bat  also  negatively 
that  it  shall  not  be  taken  as  a  penalty.  Bat  the  parties  may  by  agreement 
settle  the  amount  of  damages,  ancertain  in  their  natare,  in  respect  of  the  per- 
'onittnoe  or  omission  of  a  particular  act  at  such  snm  as  they  may  agree  upon 
as  liquidated  damagea  See  1  Wms.  Saanders,  58  &,  note  (d) ;  Lea  v. 
Wither,  la.  B.  8  C.  P.  70 ;  Magee  t.  Lavell,  L.  R.  9  C.  P.  107  ;  Re  New- 
■AS,  4  Ch.  D.  724.  '  The  aathorities  on  this  sabject  were  elaborately  reviewed 
^  the  Coait  of  Appeal  in  WallU  v.  Smith,  21  Ch.  D.  243. 

As  to  the  constraction  and  effect  of  penal  claases  in  agreements  not  to  Agree- 
ciny  on  trade,  see  Avery  y.  Laniard,  Kay,  663  ;  Leighton  v.  Wales,  3  M.  &  ments  in 
W.  M5 ;  Green  ▼.  Price,  13  M.  &  W.  695,  S,  C.  in  error ,  16  M.  &,  W.  346  ;  Teatraint 
tiaUwriky  t.  Simtt,  1  Kx.  659 ;  AtJtyM  v.  Kinnier,  4  Ex.  776  ;  Sainter  **'  ^®  ' 
▼.  Ferguton,  7  C.  B.  716  ;  Mereer  v.  Irving,  Kl.  Bl.  &  El.  563  ;  Jteynoldi  ▼.  J^^ 
Bridge,  6  EL  &  BL  528.    It  is  not  clear  that  the  clause  in  the  text  does  not 
bll  within  the  above   rule,  so  that  the  sum  named  woald  be  held  to 
be  a  penalty  only ;  but  it  is  difficult  to  frame  a  clause  which  would  be 
effectual. 

(«)  A  deed  of  covenant  might,  in  this  case,  be  more  conyenient. 

ih)  See  9  Goo.  4,  c.  94,  especially  the  restriction  in  s.  2  as  to  relationship.  Execution 
The  bond  most  be  executed  before  the  obligor  is  presented  (s.  1}  ;  and  and  de- 
one  part  most  be  deposited  la  the  diocesan  registry  within  two  months  of  its  posit, 
ciate  (t.  4). 

B  2 
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same  to  the  intent  that  the  sd  B.  or  such  patron  or  patrons 
may  present  thto  C.  or  D.  (two  of  the  sons  of  the  sd  B.),  if 
and  when  either  of  snch  sons  shall  be  of  a  snfft  age  and 
qualified  to  hold  the  same^  and  that  the  sd  A.  shall  enter 
Condition,  into  the  above-written  bond  for  the  due  pformce  of  the  sd 
engagemt,  with  such  condon  for  makg  void  the  same  as  is 
hinafter  contd :  NOW  THE  CONDON,  &c.,  that  if  the 
sd  A.  shall  be  duly  presented,  instituted,  and  inducted  to 

the  sd  vicarage  or  livg  of ,  and  either  of  them,  the  sd 

C.  and  D.  shall,  during  the  life  of  the  sd  A.,  attain  a  sufft 
age  and  become  qualified  to  hold  the  sd  vicarage  or  livg,  and 
the  sd  A.  shall,  within  one  calr  month  after  request  in 
writg  in  that  behalf  made  to  him  or  left  at  his  usual  or  last- 
known  place  of  abode,  by  and  at  the  costs  and  chges  of  the 
sd  B.,  or  the  patron  or  patrons  for  the  time  being  of  the  sd 
vicarage  or  livg,  absolutely  resign,  relinquish  and  yield  up 
the  sd  vicarage  or  livg  with  all  the  rights  and  appurts  thof, 
and  all  the  este  and  intt  of  the  sd  A.  in  the  same,  and  pro- 
cure such  resignon  to  be  duly  accepted  so  that  the  sd  vicarage 
or  livg  may  within  such  month  become  vacant,  to  the  intent 
that  the  sd  B.,  or  such,  patron  or  patrons  as  afsd,  ma^^ 
present  thto  such  one  of  them,  the  sd  C.  and  D.,  as  the  sd 
B.,  or  such  patron  or  patrons  as  afsd,  shall  think  fit,  or  in 
case  the  sd  A.  shall  not  be  duly  presented,  instituted,  and 
inducted  to  the  sd  vicarage  or  livg  as  afsd,  or  in  case  neither 
of  them,  the  said  C.  and  D.,  shall  during  the  life  of  the  sd 
A.  attain  a  sufft  age  and  become  qualified  to  hold  the  same, 
or  in  case  no  such  request  as  afsd  shall  be  made  to  the  sd 
A.  by  the  sd  B.,  or  such  patron  or  patrons  as  afsd,  Then 
and  in  any  of  the  sd  cases,  &c. 


BONDS.  '24  o 


XV. 

POST-OBIT  Bond  with  Varution  tcherea  Svkety  joins. 

Bond  from  A.  to  C,  orjt  and  sevl  bond  from  A.,  ppal,  and 
B.,  surety,  to  C,  see  pp.  223,  224. 

Whas  the  above  bounden  A.  is  in  expecton  of  succeedg  to  Bcciuis. 
a  considerable  sum  of  moy  or  other  ppty  upon  the  death  of  Sxpccu- 

D.,  of,  &c. :  And  whas  the  sd  A.  is  now  of  the  age  of .*^°* 

)Ts  or  thraboutSy  and  the  sd  D.  is  of  the  age  of or 

thrabouts  and  in  good  health :  And  whas  the  sd  A.  having  Agreemer.t. 

occasion  for  the  sum  of  £ to  supply  his  immediate 

wants,  has  applied  to  the  above-named  C.  to  lend  him  the 
same,  wch  the  sd  C.  has  agrd  to  do  upon  the  sd  A.  [and  the 
sd  B.  as  his  surety]  enterg  into  the  above-written  obligon, 
with  such  Condon  for  makg  void  the  same  as  is  hinafter 
contd,  for  securg  the  repaymt  to  the  sd  C.  of  the  sum  of 

£ in  case  the  sd  A.  shall  survive  the  sd  D.,  but  not 

orwise :  [or,  And  whas  the  above-named  C.  has  contracted  Altenuitivc 
with  the   above-named  A.  for  the  pchase  of  the  sum  of  agreement. 

£ ,  to  be  pd  to  the  sd  C.  in  cafee  the  sd  A.  shall  survive 

the  sd  D.,  but  not  orwise,  for  the  price  or  sum  of  £ : 

AxD  WHAS  upon  the  treaty  for  the  pchase  of  the  sd  con- 
tingent sum  of  £ ,  it  was  also  agrd  that  the  paymt  thof 

in  the  event  afsd  should  be  seed  by  the  above-written  obligon 

of  the  sd  A.  [and  the  sd  B,  as  his  surety],  with  such  condon 

for  makg  void  the  same  as  is  hinafter  contd]  :  And  whas  in  Payment  of 

psuance  of  the  sd  agreemt  the  sd  C.  has  pd  the  sd  sum  of  "**'**^' 

£ — -  to  the  sd  A.,  as  he  the  sd  A.  doth  hby  acknowe : 

NOW  THE  CONDON,  &c.,  that  if  the  sd  A.  shall  survive  Condition. 

the  sd  D.,  and  the  sd  A.,  his  hrs,  exs,  or  ads,  [the  sd  A. 

and  B.  or  either  of  them,  or  the  hrs,  exs,  or  ads  of  them  or 

either  of  them]   shall,  within  calr  months  after  the 

dece  of  the  sd  D.,  pay  or  cause  to  be  pd  to  the  sd  C,  his 

exs,  ads,  or  assigns,  the  sum  of  £ ,  witht  any  dedon, 

or  if  the  sd  A.  shall  die  in  the  lifetime  of  the  sd  D., 
Then,  &c. 


CONDITIONS   OF   SALE. 


PRELIMINARY   NOTE. 


The  following    is   a  short  notice  of   the    recent  statutory  proyisions 
(which  will  apply  unless  excluded  by  the  terms  of  the  contract),  and  of 
some  of  the  principal  points  bearing  on  conditions  and  contracts  of  sale. 
Other  points  are  dealt  with  in  the  notes  to  the  forms. 
1.  As  to  1.  As  to  length  of  title  and  abstract.    By  the  Vendor  and  Purchaser  Act, 

title.  1874,  s.  1,  40  was  substituted  for  60  years  as  the  commencement  of  title 

under  a  contract  for  the  sale  of  **  land  "  (which  by  13  &  14  Vic.,  c  21,  s.  4, 
includes  hereditaments  of  any  tenure,  corporeal  or  incorporeal),  except  in 
those  cases  in  which  an  earlier  title  than  60  years  might  have  been  required 
under  the  preyious  law  ;  but  this  exception  is  qualified  by  the  enactment 
in  the  Cony.  Act,  1881,  s.  3  (3),  mentioned  in  the  next  paragraph,  making 
a  conyeyance  a  good  root  of  title,  although  made  in  exercise  of  a  power 
in  a  preyious  instrument.  Where  the  deed  with  which  the  title  is  to  com- 
mence, though  40  years  old,  is  exceptional  in  its  nature,  or  might  be  objected 
to  as  unsuitable  (e.g.^  a  yoluntary  deed  of  gift :  see  Re  Marsh,  24  Ch.  D. 
11),  an  express  stipulation  should  be  inserted,  and  its  nature  stated. 
Title  prior  By  the  Conv.  Act,  1881,  s.  3  (3),  on  a  sale  of  any  "  property"  (real  or 
to  com-  personal,  see  s.  2),  the  purchaser  is  precluded  from  going  into  the  title  prior 
to  the  time  stipulated  or  prescribed  by  law  for  the  commencement^  eren 
though  a  power  exercised  by  an  abstracted  instrument  was  created  pre- 
viously to  such  commencement.  This,  though  sufficient  for  ordinary  cases, 
falls  short  of  the  usual  express  condition  in  the  case  of  a  title  commencing 
with  a  general  devise  in  a  will,  in  not  providing  that  the  ownership  of  the 
testator  shall  be  assumed  (as  to  which  see  Dart,  V.  k  P.  6th  ed.  33S)  ;  and 
it  does  not  bar  an  objection  to  the  earlier  title  which  the  purchaser  nuiy  dis- 
c;>vcr  from  collateral  sources  (sec  Nottingham,  <Jr.,  Cik  v.  Butler,  15  Q.  B.  D. 
261, 16  Q. B.  D.  778.  See,  also,  Waddtll  v.  Wolfe,  L.  R.  9  Q.  B.  515  ;  Dart,  169). 
In  practice,  an  express  provision  barring  objections  in  respect  of  the  anterior 
title  is  still  often  inserted,  and  is  desirable  except  in  simple  cases.  The 
statutory  provision  is  also,  as  it  is  conceived,  insufficient  where  the  deed 
forming  the  root  of  title  is  itself  defective  on  its  face  for  want  of  parties  or 
of  due  execution  or  otherwise.  Where  a  conveyance  subject  to  a  pre-existing 
mortgage  is  made  the  root  of  title,  the  purchaser  (as  is  conceived)  would 
have  the  right,  unless  si)ecially  barred  or  qualified,  to  have  the  previous 
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title  to  the  mortgage  dedaoed.  See  also  t»/>vi,  Special  Covditions,  as  to 
commencement  of  title. 

Bj  the  Cony.  Act,  1881,  8.  3  (2),  on  a  sale  of  enfranchised  copyhold  or  Bnfnn- 
cnatomaiy  land,  the  IoTd*8  title  cannot  be  called  for.    Bat  this  does  not  bar  chiacd 
any  patent  objection  to  each  title ;  and  it  does  not  of  coarse  apply  to  a  copjliolds. 
contract  for  enfranchisement. 

By  the  same  Act,  s.  3  (7),  on  a  sale  in  lots  a  porchaser  of  two  or  more  Abstract 
lots  held  wholly  or  partially  ander  a  common  title  cannot  reqoire  more  of  title 
than  one  abstract  of  sach  title,  except  at  his  own  expense ;  so  that  a  oondi-  oommoo 
tion  on  that  point  is  nnneoesBary.  J®  sercial 

2.  As  to  leaseholds.    By  the  V.  k  P.  Act,  1874,  s.  2  (1),  a  purchaser  of 
leaseholds,  whether  held  by  lease  or  underlease,  cannot  call  for  the  title  to  ?*  ijp^^' 
the  freehold.    By  the  Conv.  Act,  1881,  s.  3  (1),  the  purchaser  of  an  under- 
lease cannot  call  for  the  title  to  the  leasehold  reyersion  ;  and  by  s.  3  (4,  5),  ^'^^  ^ 

a  purchaser  of  leaseholds  is  to  assume,  unless  the  contrary  appears,  that  the  '^^^^''*^°- 
iease,  and  0n  the  case  of  an  underlease)  that  eyery  superior  lease  was  duly 
granted.  These  enactments  would  not  bar  an  objection  on  account  of  any 
defect  in  the  lessor's  title  which  may  be  patent  (such  an  objection  not  being 
covered,  as  is  conceived,  by  s.  3  (3)  of  the  Cony.  Act,  1881),  or  may  be 
discorered  aliunde  ;  see  above. 

In  the  case  of  a  snb-sub-leasc,  the  provisions  requiring  the  purchaser  to  As  to  sub- 
assume  the  validity  of  the  original  and  every  derivative  lease  may  be  suffi-  sublease. 
ciently  protective,  although  the  clause,  s.  3  (1),  precluding  the  purchaser 
from  calling  for  the  title  to  the  leasehold  reversion,  would  seem  to  apply 
only  to  the  immediate  (and  not  to  the  soperior)  reversion. 

The  above  provisions  as  to  leaseholds,  both  in  the  Act  of  1874  and  that  of  Leam»  for 
1881,  only  apply  to  terms  of  years,  and  not  to  leases  for  lives,  as  to  which,  lives, 
therefore,  the  necessary  conditions  as  to  title  must  be  inserted. 

The  enactment  in  the  Act  of  1874  limiting  the  length  of  title  to  40  years  Loq^  lease- 
would  apply  to  long  leaseholds ;  but  the  creation  of  the  term  would  also  holds. 
have  to  be  shown  :  see  Frend  v.  BucMey,  L.  R.  5  Q.  B.  213  ;  Dart,  335. 

By  the  Conv.  Act,  1882,  s.  4,  on  the  sale  of  a  lease  granted  under  a  power,  Contract 
a  preliminary  contract  for  or  relating  to  the  lease  is  not  to  form  part  of  the  for  lease. 
title. 

3.  As  to  recitals  being  evidence.    By  the  V.  &  P.  Act,  1874,  s.  2  (2),  3.  ReciUls 
recitals,  statements,  and  descriptions  of  facts,  matters,  and  parties  in  instm-  made  evi- 
ments  20  years  old  are,  unless  proved  to  be  inaccurate,  to  be  taken  as  suffi-  deoce. 
cient  evidence.    In  Bolton  v.  London  School  Boards  7  Ch.  D.  766,  this  was 

held  to  apply  to  a  recital  of  the  vendor's  seisin,  so  as  to  deprive  the  pur- 
chaser of  the  right,  which  he,  would  otherwise  have  had,  to  have  a  40  years* 
title  deduced  ;  a  strong  decision.  The  statutory  clause  is  less  full  than  the 
usual  express  condition,  which  extends  to  matters  assumed  or  implied  a.s 
well  as  to  actual  statements  (but  see  Re  Marth,  24  Ch.  D.  11,  where  the  Act 
was  held  to  apply  although  there  was  merely  an  implication) ;  and  also 
(when  necessary)  makes  recitals  of  documents  evidence  of  their  contents 
and  due  execution,  &c. ;  and  the  clause  only  applies  to  sales  uf  **  heredita- 
ments **  (see  above).  An  express  condition  should  be  inserted  when  it  is 
desired  to  extend  it  to  recitals  in  deeds  less  than  20  years  old  (as  often 
happens)  ;  or  to  making  recitals  evidence  of  the  contents,  &c.,  of  deeds  ;  or 
on  a  aale  of  personalty. 
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4.  Want  of 
coTenant 
for  prodoc* 
iion. 


6.  Receipt 
for  rent 
eTidenoe 
of  perform- 
ance of 
coTonants. 


6.  Kx- 
^cnfies. 


A'endor^B 
liability 
under 
Coii7.  Act, 


Documents 
delivered 
to  pur- 
chaser of 
another  lot. 


4.  As  to  muniments  not  in  the  vendor's  possession.  The  V.  k  P.  Act, 
1874,  s.  2  (3),  debars  the  purchaser  from  objecting  on  account  of  the  want 
of  a  legal  covenant  for  production  of  documents,  where  he  would  have  an 
equitable  right  to  their  production ;  but  to  what  cases  this  applies  is  not 
very  clear  (see  Dart,  160) ;  and  the  clause  does  not  apply  to  a  sale  of 
personalty. 

6.  By  the  Con  v.  Act,  1881,  s.  3  (4,  6),  on  a  sale  of  leaseholds  (which  in 
this  case  would,  it  is  presumed,  include  a  lease  for  lives,  though  it  would  be 
better  not  to  rely  on  this),  the  receipt  for  the  last  rent  due  under  the  lease 
prior  to  completion  is  made  evidence  of  the  performance  of  the  covenants 
in  the  lease,  and  any  superior  lease,  up  to  completion,  and  of  the  payment 
of  the  rent  under  any  superior  lease,  unless  the  contrary  appears.  It  is 
conceived  that  this  clause  would  not  apply  where  there  has  been  a  breach 
of  covenant,  so  as  to  bind  the  purchaser  to  assume  that  it  has  been  waived, 
a  case  which  should  in  general  be  provided  for  ;  and  it  does  not  apply  to  a 
I)eppercorn  or  other  nominal  rent,  so  as  to  make  a  receipt  for  such  a  rent 
evidence  of  the  performance  of  covenants  (^Re  Moody,  28  Ch.  D.  661)  ;  and 
where  on  a  severance  the  rent  has  been  apportioned  or  exclusively  charged 
on  other  property  comprised  in  the  lease,  the  purchaser  should  be  specially 
barred  from  requiring  proof  of  the  payment  of  the  rent  charged  on  such 
other  property. 

6.  As  to  expenses.  By  the  Conv.  Act,  1881 ,  s.  3  (6),  on  a  sale  of  any  property, 
real  or  personal,  the  purchaser  is  to  bear  the  expense  of  any  of  the  following 
matters  which  he  may  require :  (a)  the  production  and  inspection  of  all 
documents  not  in  the  vendor's  possession,  and  incidental  journeys ;  (b) 
searching  for,  procuring,  and  verifying  all  evidences,  &c.,  not  in  the  vendor's 
possession ;  (c)  all  copies  or  abstracts  of  or  extracts  from  documents  not 
in  the  vendor's  possession  which  are  retained  by  the  purchaser  on  comple- 
tion ;  (d)  copies  of  documents  of  which  possession  is  retained  by  the  vendor. 
This  provision,  as  far  as  it  goes,  is  tantamount  to  and  in  no  respect  more 
stringent  than  the  condition  which  was  previously  usual. 

On  sub-division  (a)  it  has  been  decided,  that  it  throws  on  the  purchaser 
the  expense  of  the  production  of  deeds  in  the  custody  of  the  vendor's  mort- 
gagee ;  Re  WiUett  and  Argenti,  33  S.  J.  357,  a  decision  which  certainly  alters 
what  was  previously  the  well-recognised  practice :  and  the  construction 
usually  put  on  the  usual  express  conditiou,  which  was  substantially  the  same 
as  the  statutory  provision ;  see  the  discussion  in  29  SoL  J.  692,702  ;  30  Sol.  J. 
562. 

On  sub-division  (b),  see  Re  Moody,  28  Gh.  D.  661. 

On  sub-division  (c),  in  Re  Johnton,  28  Ch.  D.  84,  on  app.,  30  Ch.  D.  42, 
it  was  held  on  appeal,  reversing  the  decision  below,  that  the  clause  assumes 
that  a  proper  abstract  deducing  the  title  from  the  commencement  has  been 
already  delivered,  and  does  not  exonerate  the  vendor  from  furnishing  such 
abstract  at  his  own  expense,  although  the  deeds  may  be  out  of  his  posses- 
sion. If  the  vendor  desires  to  protect  himself  in  this  respect  he  must  do  so 
by  an  express  condition. 

Sub-division  (d)  of  course  applies  to  documents  delivered  to  the  purchaser 
of  another  lot.  It  does  not  (as  the  old  common  form  of  condition  did)  throw 
on  the  purchaser  the  expense  of  furnishing  him,  during  the  investigation  of 
the  title,  with  copies  of  documents  which  arc  to  be  handed  over  to  him  on 
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completion ;  bat  this  does  not'  appear  very  material,  and  it  is  not  osnal  to 
extend  the  condition  in  this  respect. 

In  addition  to  the  expenses  provided  for  by  this  clanse,  the  old  form  of  As  to 
coDdition  osually  threw  on  the  porchaser  the  expense  of  stamping  nn-  stamping, 
stamped  and  insofficientlj  stamped  documents,  and  of  registering  unregis- 
tered documents.  As  to  stamping,  it  is  not  clear  (having  regard  to  Abbott 
T.  Stratten,  3  J.  &  L.  603)  that  this  condition  was  valid ;  now,  however,  by 
the  Customs  and  Inland  Bevenue  Act,  1888  (51  Vic,  c.  8,  s.  20),  such  a 
condition  is  expressly  invalidated  as  to  documents  dated  after  the  16th 
Kay,  1888.    In  future,  therefore,  it  can  only  have  a  limited  operation. 

Except  as  above  mentioned,  the  statutory  clause  as  to  expenses  is  suffi- 
ciently comprehensive,  and  is  now  commonly  relied  upon  in  practice. 

7.  As  to  the  vendor's  covenants  for  title,  or,  in  the  case  of  trustees  or  7.  Core- 
mortgagees,  against  iucumbrances,  and  as  to  the  implication  of  such  cove-  naats  for 
nants  under  the  Con  v.  Act,  1881,  s.  7,  by  the  use  of  the  statutory  language,  ^^  ^* 
see  CoNVETAKCES  ON  Sale. 

8.  As  to  the  muniments  to  be  retained  by  the  vendor.    By  the  V.  k  P.  8-  Moni- 
Act,  1874,  8.  2  (5),  where  the  vendor  retains  any  part  of  an  estate  to  which  "?".**  *?  k* 
any  documents  of  title  relate,  he  is  entitled  to  retain  them  ;  but  this  does  ^. j^r     ^ 
not  apply  to  documents  relating  to  property  other  than  an  "  estate,"  e.g.,  a 
settlement  relating  to  personalty;  and  as  the  right  of  the  purchaser  to 

a  covenant  for  production  of  the  muniments  retained  is  left  to  impli- 
cation, an  express  provision  should  be  inserted  where  any  muniments  are 
retained. 

By  the  same  Act,  s.  2  (4),  the  expense  of  covenants  for  production  required  Expense  of 
by  the  purchaser  (other  than  of  the  perusal  on  behalf  of  and  execution  by  covenants 
the  vendor  or  covenantor),  is  to  be  borne  by  the  purchaser.  ^?'  produc- 

As  to  covenants  for  production,  &c,  of  muniments  retained  by  the  vendor, 
and  as  to  the  adoption  in  practice  of  the  statutory  form  of  acknowledgment  ^  ^  ?*^*' 
of  the  right  to  production  and  undertaking.for  safe  custody  in  lieu  of  the  old  pj^^iQction 
form  of  covenant,  by  virtue  of  the  Con  v.  Act,  1881,  s.  9 ;  and  as  to  trustees 
and  mortgagees  giving  the  acknowledgment  only  without  the  undertaking, 
see  CoKYETANCBS  ON  Salb. 

The  above-mentioned  statutory  provisions  are  principally  of  value  for  the  General 
protection  of  vendors  selling  under  open  contracts,  but  they  may  be  and  effect  of 
are  in  practice  to  a  great  extent  relied  on  in  ordinary  conditions  and  con-  statutory 
tracu  of  sale  ;  except  that,  so  far  as  they  depend  on  the  V.  k  P.  Act,  1874,  P«>v^om- 
they  do  not  apply  to  sales  of  personalty. 

The  case  of  a  tenant  for  life  selling  under  the  powers  of  the  Settled  Land  Sales  by 
Act,  1882,  does  not  generally  necessitate  any  special  condition,  unless  it  be  tenants  for 
a  provision  regulating  the  covenants  of  the  vendor  or  his  trustees  as  to  title  ^^* 
and  production  of  muniments. 

As  to  the  powers  of  trustees  for  sale  to  sell  by  auction  or  private  contract  Sales  by 
and  subject  to  any  conditions  as  to  title,  &c.,  see  23  &  24  Vic,  c.  145,  ss.  1  trustees. 
and  2,  which  (though  now  repealed  by  the  Settled  Land  Act,  1882,  s.  64) 
remain  in  force  as  to  trusts  created  between  the  28th  August,  1860,  and  the 
1st  January,  1883,  but  apply  to  "  land  "  (i.^.,  hereditaments,  see  p.  246) 
onlj  ;  and  the  Con  v.  Act,  1881,  s.  36,  applying  to  trusts  under  instruments 
coming  into  operation  since  the  31st  December,  1881,  and  to  any  kind  of 
property,  real  or  personal.    Neither  of  these  enactments  applies  to  executors. 
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As  to  de- 

preciatoiy 

condltioiis, 


on  Bftles  by 
tenants  for 
life. 


Protection 
of  trustees 
and  solici- 
tors adopt- 
ing statu- 
tory proYi- 
sioDS. 

As  to 
married 
women 
trustees. 


It  has  bceu  held  that  the  employment  of  unnecessarily  depreciatory  condi- 
tions on  a  sale  by  trustees  is  a  breach  of  trust  which  vitiates  the  contract, 
and  entitles  the   purchaser  to   repudiate  it  (^Dance    t.  Ooldinghamf    8 
Ch.  902  ;  JMtnn.  v.  Flood,  25  Ch.  D.  62d;  28  Ch.  D.  586) ;  but  this'  doc- 
trine (which  was  productive  of  great  inconvenience  in  practice,  without 
any  compensating  advantage  to  the  beneficiaries)  has  been  modified  in  a 
very  beneficial  manner  by  the  Trustee  Act,  1888,  61  &  52  Vic,  c.  59,  s.  3, 
enacting  that  a  sale  under  such  circumstances  by  trustees  (which  includes 
executors  and  administrators,  and  extends  to  constructive  and  implied 
trusts  :  see  s.  1)  shall  not  be  impeachable  by  any  cestui  que  trust  unless  it 
appears  that  the  consideration  was  thereby  rendered  inadequate ;  and  shall 
not  be  impeached  after  the  conveyance  against  the  purchaser,  except  in  case 
of  collusion  ;  and  that  a  purchaser  shall  not  be  at  liberty  to  object  to  the 
title  on  this  ground.    This  puts  the  law  on  a  satisfactory  footing,  but  the 
reckless  insertion  of  needlessly  stringent  conditions,  sach  as  appear  to  be  in 
common  use  in  some  quarters,  should  be  avoided. 

The  doctrine  in  Dunn  v.  Flood  applied,  it  is  presumed,  to  tenants  for  life 
selling  under  the  Settled  Land  Act,  1882  (see  s.  53),  and  the  late  Act  also 
(it  is  conceived),  applies  to  them,  though  this  might  have  been  more  clearly 
expressed. 

As  to  the  power  of  trustees  to  join  with  co-owners  or  owners  of  other 
property  in  selling,  see  Re  Cooper,  4  Ch.  D.  802,  and  the  cases  there  cited, 
and  the  Conv.  Act,  1881,  s.  35. 

See  also  the  important  provisions  in  the  V.  &  P.  Act.  1874,  s.  3,  protecting 
trustees  who  sell  or  buy  without  excluding  the  application  of  that  Act ;  and 
in  the  Conv.  Act,  1881,  s.  66,  protecting  solicitors  and  trustees  and  executors 
who  adopt  the  provisions  of  that  Act,  or  omit  to  negative  or  exclude  them, 
so  that  such  adoption  or  omission  will  not  be  a  breach  of  trust  or  duty,  or 
involve  them  in  liability. 

In  the  case  of  a  married  woman  trustee,  it  should  be  borne  in  mind  that 
under  the  old  law  she  could  not  enter  into  a  valid  contract  for  sale 
except  by  deed  acknowledged  with  the  concurrence  of  her  husband  (^Arery  v. 
Griffin,  L.  R.  6  £q.  606)  ;  and  that  it  is  by  no  means  clear  that  her  disa- 
bility is  removed  by  the  Married  Women's  Property  Act,  1882,  as  the  power 
to  enter  into  contracts  given  bj  the  Act  only  enables  her  to  bind  her 
separate  estate  generally,  and  it  is  not  clear  that  the  powers  of  disposition 
under  the  Act  apply  to  trust  estates ;  and  her  power  to  give  receipts 
for  purchase  money  is  also  questionable.  It  would  seem  also  that  she  could 
not  in  general  convey  to  the  purchaser  except  with  the  old  formalities, 
although  on  a  sale  by  the  Court  she  was  held  to  be  a  bare  trustee  under  the 
V.  &  P.  Act,  1874,  s.  6  (^Re  Doewra,  29  Ch.  D.  693). 

See  further  as  to  the  law  and  practice  on  the  subject  of  conditions  and 
contracts  of  sale,  Dart,  V.  &  P.,  chaps,  iv. — vil.,  6th  ed.  122  et  seq. ;  Dav. 
Prec.  Vol.  I.  5th  ed. 

In  some  places  it  is  the  very  objectionable  practice  not  to  print  the  condi- 
tions of  sale  for  circulation,  but  merely  to  read  them  out  in  the  auction  room  ; 
see  Torrance  y, Bolton  »BCh.  1 18,for  an  instance  of  the  mischief  arisingfrom  this 
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I. 

GENERAL  CONDITIONS  on  Sale  by  Auction  of 
Freeholds  or  Copyholds  or  both.  Vabiations 
for  a  Sale  in  Lots,  and  adapted  to  different 
circumstances. 

1.  The  liighest  bidder  [for  each  lot]  shall  be  the  pchaser,  Bidding. 
and  if  any  dispute  arise   as  to  any  biddg,  the  ppty  [lot] 

shall  be  put  up  again.  There  will  be  a  reserve  price  [for 
each  lot],  and  the  -yendors  or  their  agents  shall  be  at  liberty 
to  bid  [up  to  the  reserve].     No  pson  shall  advce  a  less  sum 

at  each  biddg  than  £ ,  or  "  than  shall  be  named  by  the 

auctioneer  on  puttg  up  the  lot,"  and  no  biddg  shall  be 
retracted  (a). 

2.  Valuons  of  tiniber,  fixtures,  dc,  if  required,  see  Special 
Condons,  p.  266. 

3.  The  [Each]  pchaser  shall  immedly  after  the  sale  pay  Depcnit 
into  the  hands  of  the  auctioneer  (b)  a  deposit  of  £ per  ^etion?" 

{a)  As  to  the  necessity  for  stating  whether  the  sale  is  subject  to  a  reserve  As  to  re- 
price, see  the  Sale  of  Land  by  Auction  Act,  1867,  30  &  31  Vic.,  c  48  ;  Dart,  ■erye  price, 
V.  k,  P.  6th  ed.  126 ;  and  as  to  reserving  liberty  to  bid  up  to  that  price,  ^irision  of 
see  GilliaC  v.  Oiliiat,  9  Eq.  60.      The  words  "  up  to  the  reserve  "  are  *®*^  *^ 
usually  omitted,  and  there  seems  no  reason  for  inserting  them.     The 
following  is  another  form  of  part  of  this  condition : 

"  The  vendor  reserves  the  right — a.  To  bid  by  himself  or  an  Yariatioa. 
agent,  and  to  refuse  any  bid ;  b.  To  alter  the  order  of  the 
lots,  and  to  put  up  any  lot  or  lots  once  or  oftener  septely 
or  togr  in  any  combinon  [and  the  arrangemt  last  adopted 
shall  prevail  even  though  a  lot  included  in  such  last  . 
combinon  may  have  been  already  knocked  down  to  anor 
pchaser] ;  c.  To  withdraw  any  lot  from  sale  at  any  time 
before  it  has  been  knocked  down." 

(b}  The  deposit,  according  to  the   weU-settled  rule,  is   held  by  the  As  to 
auctioneer  as  stakeholder  for  both  parties  ;  Ilarington  v.  Hoggart,  1  B.  &  deposit. 
Ad.  577 ;  Dart,  Y.  &  P.  205.     The  conditions  sometimes  provide  that  it 
shaU  be  paid  to  the  vendor's  solicitor  or  some  other  person  authorised  by 
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cent,  on  his  pcliase-moy,  and  sign  a  memdum  of  contract  in 
the  form  subjoined,  and  shall  pay  the  residue  of  the  pchase- 
moy  [togr  with  the  amt  of  the  afsd  yaluon]  to  the  vendors, 

or  as  they  shall  direct,  on  the day  of next,  at  the 

office  of  the  vendors*  solors,  Messrs. ,  at ,  at  wch 

time  and  place  the  pchase  shall  be  completed  (a). 
PoBsessioQ       4  (a).  The  rents  and  profits  or  posson  will  be  reced  or 
i^t.  retained  and  the  outgoings  dischged  by  the  vendors  up  to 

the day  of next,  as  from  wch  day  all  outgoings 

[add  where  the  ppty  is  in  hand  or  the  rates  are  not  pd 
by  the  tenants,  including  any  rates  made  but  not  demanded 
till  after  that  day]  {b)  shall  be  dischged  by  and  the  rents 
and  profits  or  posson  shall  belong  to  the  pchaser  and  the 
rents,  profits  and  outgoings  shall  if  necy  be  apportioned  for 
the  ppose  of  this  provon  ;  but  the  pchaser  shall  not  be  let 
into  the  actual  posson  or  rect  of  the  rents  and  profits  until 
the  complon  of  the  pchase.  If  from  any  cause  whatever 
other  than  the  wilful  default  of  the  vendors,  the  pchase  [of 

any  lot]  shall  not  be  completed  on  or  before  the day  of 

next,  the  pchaser  shall  pay  to  the  vendors  intt  (c)  on 


him  to  receive  it ;  in  which  case  he  will  hold  it  as  agent  for  the  vendor  and 
not  as  stakeholder,  anless  the  latter  is  expressed  (as  is  sometimes  done)  ; 
Edgell  v.  Day,  L.  R.  1  C.  P.  80.  Fiduciary  vendors  may  sell  on  the  same 
terms  as  an  ordinary  vendor  in  this  respect,  and  on  a  sale  by  a  tenant  for 
life  under  the  Settled  Land  Act,  1882,  there  can  be  no  objection  to  the  deposit 
being  paid  to  him  or  to  the  auctioneer,  or  any  other  person  authorised  to 
receive  it,  whether  as  stakeholder  or  not.  Of  course  on  completion  it  must 
be  paid  over  to  the  trustees  or  other  proper  parties,  whose  acknowledg- 
ment for  the  payment  of  the  whole  purchase  money  will  be  taken  in  the 
usual  way.  In  the  provinces  it  is  very  common  for  the  vendors  to  exact 
from  the  purchaser  a  fee  to  the  auctioneer  and  also  one  for  the  contract. 

(a)  That  time  is  not  of  the  essence  of  this  contract,  see  Hatten  v.  Husgell, 
38  Ch.  D.  334. 

(J)  As  to  improvement  rat<»8,  &c.,  see  Midgley  v.  Coppock,  i  Ex.  D. 

309  ;  Be  Furtado,  27  Sol.  J.  406  ;  Re  Bettetworth.Zl  Ch.  D.  535  ;  Re  Boor, 

W.  N.,  1889,  p.  26.    As  to  the  recovery  of  expenses  of  this  nature  under  the 

Public  Health  Act,  1875,  see  R.  v.  Stoindon,  <5r.,  Local  Board,  i  Q.  B.  D.  305  ; 

and  as  to  the  insertion  of  an  express  condition  as  to  this,  see  22  Sol.  J.  626. 

As  to  (c^  As  to  the  payment  of  interest  see  Dart,  V.  &  P.  708  et  $eq.  It  has  been 

interest  on  supposed  on  the  authority  of  some  recent  cases  (Re  Monckton,  27  Ch.  D.  555  ; 

purchase      jj^  Qoldtt,  33  W.  R.  333)  that  it  is  competent  to  the  purchaser,  although  the 
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the   balce  of  the   pchas3-moy  [and  the   amt   of  the   afsd 

valuon],  at  the  rate  of per  cent,  per  annum  from  that 

day  until  the  complon  of  the  pchase(a),  and  shall  not  be 
entled  to  any  compenson  for  the  vendors'  delay  or  orwise  (b), 
but  this  stipnlon  is  witht  prejudice  to  the  vendors'  rights 
under  any  other  of  these  condons. 

4  (b).  The  [Each]  pchaser  shall  on  the  complon  of  theTheaame. 
pchase  be  let  into  posson  or  rect  of  the  rents  as  from  the  Shorter 

sd day  of next,  up  to  wch  day  all  outgoings  will 

be  dischged  by  the  vendors ;  the  rents  and  outgoings  being, 
if  necy,  apportioned  for  this  ppose.  Add  condon  as  to  intt 
0$  in  last  form. 

5.  The  ppty  is  sold  (c)  subjt  to  all  chief  quit  and  other  Oatgoings 
rents    and    outgoings   and  to   all  [manorial    rights    and]  t^iiiidea, 
incidents  of  tenure,  rights  of  way  and  water,  and  drainage  and  ^ 
other  easemts,  if  any,  affectg  the  same  [and  all  rights  of 
adjacent  owners  and  to  any  liability  to  repair  or  contribute 
to  the   repair  of  roads,  bridges,  sea-walls,  dykes,  sewers, 
drains,  fences,  and  other  like  matters],  and  subjt  also  to 


Tendor  has  not  been  gailtj  of  will al  default,  to  escape  from  the  condition 
by  setting  apart  and  depositing  the  unpaid  purchase  money  in  a  bank  at 
interest,  so  as  to  restrict  the  vendor  to  the  interest  aUowed  on  the  deposit 
(see  the  discussion  in  Dart,  716  et  sfq.')  ;  but  this  doctrine  has  been  repu- 
fliated,  and  the  matter  replaced  on  a  more  intelligible  footing  in  Be  Riley ^ 
34  Ch.  D.  386. 

(a)  The  following  is  sometimes  added  here  :— "  Or  the  vendors  shall  ^P**^**"*  ^ 
,  ,  Yendors  to 

have  the  option  of  taking  the  rents  and  profits  (less  out-  uke  rents 

in  liea  o 
interest. 


goings)  up  to  the  actual  day  of  complon  in  lieu  of  intt  as  ^  ^""  ^^ 
afsd." 

(liy  As  to  the  purchaser's  right  to  compensation  for  the  vendor's  delay,  or  Compensa- 
for  the  deterioration  of  the  property,  or  any  other  loss  through  his  default,  see  tion  for 
16  SoL  J.  394  ;  Royal,  ^/?.,  Society  v.  Bonuuh,  33  Ch.  D.  390  ;  Rome  y.  Srhool  Yf^^^f 
Board/or  London,  36  Ch.  D.  619  ;  Dart,  284,  783, 1083,  note  ;  Lewin,  8th  ^^^^*  ^^' 
ed.,  141.     It  may  be  proper  in  some  cases  to  protect  the  yendor  in  this  respect 
by  a  more  express  condition. 

(<?)  The  words  "  and  will  be  conyeyed  "  are  sometimes  inserted  here, 
which  would  entitle  the  yendor  to  haye  the  conyeyance  made  expressly  so 
subject  (^Oale  y.  Squier,  25  W.  R.  226).  This,  however,  could  rarely  be 
necessary  for  the  vendor's  protection,  and,  as  it  is  calculated  to  hamper  the 
purchaser's  title,  is  scarcely  fair  to  him. 


254  CONDITIONS  OF  SALE. 

the  existg  tenancies  and  tenant  rights.  The  counterpts 
or  copies  of  the  leases  or  written  agreemts  (if  any)  with  the 
tenants  will  be  produced  at  the  sale,  and  may  be  inspected 
at  the  o£Sce  of  the  vendors'  solor  at  any  time  previously,  and 
the  pchaser  [respive  pchasers]  shall  be  deemed  to  have  full 
notice  of  the  contents  thof  (notwg  any  partial  or  incomplete 
statemt  of  such  contents  or  of  the  terms  of  the  tenancies  in 
the  parlarsy  or  these  condons,  or  any  inaccuracy  in  any  such 
statemt)  (a)  [and  of  the  state  of  the  ppt}^  as  to  repairs, 
insurce,  pty  walls,  and  all  other  matters].  [As  respts  any 
lots  the  tenants  whof  do  not  hold  under  written  agreemts 
the  pchasers  shall  be  satisfied  with  such  evidce  of  the  terms 
of  the  tenancies  as  the  vendors  may  be  able  to  adduce]  (6). 
6.  Condons  as  to  commencemt  and  evidce  of  title,  abstract, 
iic:,  see  Special  Condons. 


(a)  See  Coo:  v.  CovefUtm,  31  Beav.  878. 

Eaiementfl       (&)  I^  the  property  is  subject  to  any  easements  or  restrictions  prejudi* 

and  restric-  cially  affecting  its  valne,  the  existence  of  which  is  known,  the  general 

^°'  condition  should  not  be  relied  on,  but  their  nature  should  be  stated  in  the 

stated  particulars ;  see  Ileywood  v.  MeUlalii-v,  25  Ch.  D.  357  ;  Nottingham,  f^., 

Co.    V.  Butler,  16  Q.  B.  D.  261,  16  Q.  B.  D.  778  ;   Hardman  t.  CkOd, 

28  Ch.  D.  712;  Dart,  V.  &  P.   176;  and  the  insertion  of  general  words 

implying  the  possible  existence  of  restrictive  covenants  or  other  matters 

of  serious  importance  where  none  such  are  known  to  exist  should  of  course 

be  avoided,  especially  on  a  sale  by  trustees  (notwithstanding  the  Trustee 

Act,  1888,  8.  3);  see  Dunn  v.  Flood,  25  Ch.   D.  629,  28  Ch.    D.  586. 

Sale  sub-     Occasionally  the  sale  is  subject  to  a  mortgage  (so  as  to  be  a  sale  of  the 

ject  to         equity  of  redemption)  or  to  a  rentcharge.    In  that  case  add,  ''and  to   a 

winuUy**^'^  mtge  for  £ and  intt  at per  cent,  per  annum,  payable 

half  yrly,  or,  *  to  an  anny  or  rentchge  of  £ per  annum 

chrged  thron  and  payable  during  the  life  of  X./  wch  sd  ppal 

sum  and  the  intt  thron  from  the day  of ,  or,  *  wch 

sd  anny  from  the day  of ,'  shall  be  pd  by  the 

pchaser,  and  the  vendors  shall  be  indemnified  thfrom  by  the 
pchaser's  covt,  to  be  contd  in  the  convce,  or,  at  the  option  of 
the  vendors,  in  a  septe  deed  to  be  prepared  by  and  at  the 

expse  of  the  vendors."  The  expedient  of  selling  subject  to  an  annuity 
may  be  had  recourse  to  where  it  cannot  be  released  except  by  means  of  the 
Conv.  Act,  1881,  s.  5,  or  the  Settled  Land  Act,  1882,  s.  5. 
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7.  Every  deed  and  documt  dated yrs  or  upwards  ^>*^ 

prior  to  the  day  of  sale  [and  every  pchase  or  mtge  deed  of  (a), 
whatever  date]  shall  be  conclusive  evidce  of  everything 
recited^  stated^  noticed,  assumed  or  implied  thrin  [and  of 
the  contents  and  due  exon  of  every  deed  or  other  docamt 
recited,  stated,  or  noticed  thrin,  and  of  wch  neither  the  origl, 
nor  an  attested  copj-,  nor  a  covt  for  prodon^  is  in  the  vendor's 
posson,  and  also  that  such  recited,  stated,  or  noticed  deed 
or  documt  contd  no  other  matter  material  to  the  title.] 

[8.  No  objon  or  requison  shall  be  made  on  the  ground  of  Insuffi- 
any   covt,   acknowemt,   or  undertakg,   for  the  prodon  or^^J^^anL 
safe  custody  of  munimts  of  title  being  defective  or  insufit,  'y'  pwduc- 
or  on  the  ground  of  the  absce  of  any  such  covt,  acknowemt, 
or  undertakg.] 

9  (a).  The  [Each]  pchaser  shall  [notwg  any  varion  in  Identity 
names,  quantities,  or  orwise]  admit  the  identity  of  the  ppty 
[lot]  pchased  [by  him]  with  that  comprd  in  the  munimts 
upon  the  evidce  afforded  by  a  comparison  of  the  descriptions 
in  the  parlars  and  munimts  [and  a  statutory  declon  to  be 
made,  if  required,  at  the  pehaser's  expse,  that  the  ppty 
[such  lot]  has  been  enjoyed,  accordg  to  the  title  shown,  for 
[20]  yrs  or  upwards  prior  to  the  day  of  sale  [or  from  the 
date  from  wch  the  title  thto  is  to  be  deduced  accordg  to 
these  Condons  if  more  recent.]] 

9(b).  The  vendors  shall  not  be  required  to  furnish  anyTheiama. 
evidce  of  the  identity  of  the  psnt  with  any  former  descrip-  Another 
tion  of  the  ppty  [any  lot]  beyond  what  may  be  afforded  by 
the  munimts  themselves,  nor  to  reconcile  differing  descrip- 


As  to  freeing  land  sold  from  incambrances,  sec  the  Conr.  Act,   1881, 
8.  5  ;  and  as  to  settled  estates  the  Settled  Land  Act,  1882,  ss.  5,  24  (4,  5,  6). 

(a)  This  condition  maj  in  general  be  omitted  in  reliance  on  the  statu-  Aa  to  reel- 
tory  provision,  unless  it  is  extended  to  documents  less  than  twenty  years  ^?  being 
old,  or  the  last  part  in  brackets  is  required  ;  see  p.  247.   It  should  not  with-  *^*<*®'*^- 
oat  reason  be  extended  to  recent  documents ;   and  sometimes,  especially 
where  the  document  is  of  an  ex  parte  nature  (such  as  a  disentailing  deed,  or 
a  deed  enlarging  a  long  term),  its  nature  ought  to  be  stated. 

(^}  As  to  this  condition,  see  p.  248. 

(e)  See  other  forms  in  Special  Conditions, 
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Expenses 

(a). 


The  same. 

Form  sup- 
plemental 
to  the 
statute. 


Convey- 
ance. 


tions  [nor  to  distinguish  the  freehd  from  the  copyhd  pt  of 
the  ppty,  nor  the  pts  held  under  different  titles]. 

10  (a).  The  expse  of  obtaining,  attemptg  to  obtain, 
fumishg,  abstractg,  makg,  verifying,  producg,  inspectg,  and 
examing  all  deeds,  dociunts,  statutory  declons,  certfes,  evidce, 
and  informon  whatsr,  not  in  the  vendor's  posson,  and  all  copies 
of  or  extracts  from  deeds,  wills,  or  other  documts,  whether 
in  their  posson  or  not,  for  whatever  ppose  the  same  resply 
shall  be  required,  and  of  all  searches,  enquiries,  and  journeys 
for  any  of  the  above  pposes  [and  of  the  registron  of  any 
deeds,  wills,  or  other  documts,  and  of  the  stampg  of  any 
unstamped  or  insufftly  stamped  documts  [dated  prior  to  the 
17th  day  of  May,  1888]  if  any  such  there  be  (wch,  however, 
is  not  known  to  be  the  case)],  shall  be  borne  by  the  pchaser 
[requiring  the  same]. 

10  (b).  The  [Each]  pchaser  shall,  in  addon  to  all  other 
expses  wch  by  law  are  or  ought  to  be  borne  by  him,  bear 
the  expse  of  makg  and  fumishg  any  copies  or  extracts,  wch 
he  may  require,  of  or  from  any  deeds  or  other  documts  in 
the  vendor's  posson,  whether  the  same  are  retained  by  the 
vendors  on  the  complon  of  the  pchase  or  not  [and  of  the 
registron,  &c.,  as  at  end  of  last  fonn]. 

11.  On  pa}Tnt  of  the  balance  of  the  pchase-moy  [and  the 
amt  of  the  valuon  afsd],  at  the  time  and  place  afsd,  the 
[each]  pchaser  shall  be  entled  to  a  pper  assurce  of  the  ppty 
[lot  or  lots  pchased  by  him],  from  the  vendors  and  all  other 


As  to  (^)  ^^^3  condition  may,  and  now  is  in  practice  usually  omitted    in 

expenses,  reliance  on  the  statutory  provision  (see  p.  248),  except  the  part  in 
brackets  relating  to  registration  and  stamping  ;  but  sometimes  a  condition 
recognising  and  extending  the  statutory  proyision  is  inserted,  as  in  the  next 
form,  as  to  which  see  p.  248.  For  a  more  stringent  condition,  see 
p.  290.    As  to  registration,  it  is  sometimes  better  to  provide  that  "no 

objon  or  requison  shall  be  made  on  acct  of  the  non-registron 

of  any  instrumt  "  (see  Oirling  v.  Oirling,  30  Sol.  J.  238).  As  to 
stamping,  the  condition  is  now  only  yalid  as  to  documents  dated  on  or  before 
the  16th  May,  1888,  the  date  of  the  passing  of  the  Customs  and  Inland 
Revenue  Act,  1888,  see  p.  249.  The  words  in  brackets  indicating  this  may 
be  inserted  if  thought  fit. 
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necy  pties,  if  any,  such  assurce  [and  every  other  instrumt 
wch  shall  be  required  by  the  [any]  pchaser  for  gettg  in  or 
releasg  any  outstandg  este,  right,  or  intt,  or  for  completg 
the  vendors'  title,  or  for  any  other  ppose  (a)]  to  be  prepared 
by  and  at  the  expse  of  the  pchaser  (b)  [who  shall  also  bear 
the   expse   of   the  perosal  on   behalf    of   and  exon  and 
acknowemt  by  all  pties  other  than  the  vendors  [and  their 
mtgees]  of  every  such  assurce  and  instrumt].     [The  vendors  Aa  to 
being  trees,  or,  "  exors,"  or,  "  mtgees  sellg  under  a  power,"  SI^'J^' 
shall  not  be  required  to  enter  into  any  covt  except  the  usual  ^ 
express  or  implied  statutory  covt  that  they  resply  have  not 
incumbered,  [and  the  acknowledgmt  as  to  munimts  mentd  in 

the condon],  and  the  concurrce  of  the  psons  beneficially 

interested  [except  any  pson  whose  consent  is  necy  to  the 
sale],  or,  "  of  the  mtgor,"  in  the  assurce  of  the  ppty  [any 
lot]  (c)  shall  not  be  required.]     [Any  pson  joining  in  the  Necessary 
conveyce  as  a  necy  consenting  pty  shall  not  be  required  to  partiw.*"^ 
enter  into  any  covt  except  that  he  has  not  done  anything  to 
prevent  his  so  consentg.]     [As  the  vendor  is  sellg  as  tenant  Tenant 

for  life. 


(a)  See  as  to  this,  Dart,  V.  k  P.  176,  799. 

(fi)  The  limitation  of  a  time  for  leaving  the  convejance  for  ezecation, 
thoagh  common,  being  practically  of  little,  if  any,  use,  is  omitted. 

(e)  The  above  exclusion  of  the  liability  of  trustees,  mortgagees,  and  other  As  to 
fiduciary  vendors  to  enter  into  any  covenants  for  title,  except  against  their  trustees' 
own  incnmbrances,  as  it  expresses  only  what  is  the  perfectly  settled  rule  where  covenants 
the  character  in  which  they  are  selling  is  stated  (see  Dart,  V.  &  P.  146,  622)  ^^^^^^ 
may  be  omitted,  but  it  is  very  common  to  insert  it.    It  is  also,  speaking 
generally,  equally  clear  that  on  a  sale  by  executors,  or  by  trustees  or  mort- 
gagees selling  under  a  power,  the  concurrence  of  the  beneficiaries  or  mort- 
gagor cannot  be  required  ;  but  as  in  exceptional  cases  it  may  be  otherwise  Concur- 
(see  Dart,  617),  it  is  desirable  to  provide  for  this  expressly,  as  should  also  rence  of 
be  done  where  a  tenant  for  life  or  other  person  joins  to  consent  (see  Hdrl  heiiefici- 
PouUU  V.  Hood,  5  Eq.  115 ;    Re  Sawyer,  33  W.  R.  26)  either  by  pro-  ^^ 
Tiding  (as  above)  that  he  shall  only  be  required  to  covenant  that  he  has  not  Covenants 
done  anything  to  prejudice  his  power  of  consenting,  or  (in  the  case  of  a  by  tenant 
tenant  for  life)  by  restricting  his  covenants  for  title  as  if  he  were  the  ^or  life 
rendor,  as  in  the  next  variation,  or  by  excluding  altogether  his  liability  to  consenting. 
ooTenant.    As  to  the  covenants  for  title  on  a  sale  by  husband  and  wife,  see 
Dart,  620,  and  on  a  sale  by  joint  tenants,  ih.  624.    As  to  acknowledgments 
for  production  of  muniments,  and  as  to  trustees  giving  the  undertaking  for 
aafe  custody,  see  Gonvetanobb  on  Sale. 

K.E, — ^VOL.  I,  S 
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for  life,  or,  "limd  owner,"  under  the  powers  of  the  Settled 
Land  Act,  1882,  his  covts  for  title  and  further  assurce, 
whether  expd  or  implied,  shall  as  regards  the  reversion 
or  remr  expectant  on  his  [life]  estate  in  the  ppty  be  quali- 
fied so  as  to  extend  only  to  the  acts  of  himself  and  psons 
claimg  under  him  (a)]. 

12.  Custody  of  title  d^eds  and  acknmcemt  and  undertakg 
as  to  prodon,  dtc,  if  required,  see  Special  Condons,  XII. 

[13.  Apportionmt  of  rents,  dc.  if  necy,  see  SpEciAii  Con- 
dons, VIII.] 
Beqniai-  14.  WiTHiN,  fourteen,   days  after    the    delivery  of   the 

abstract  the  [each]  pchaser  shall  furnish  to  the  solor  of 
the  vendors  a  statemt  in  writg  of  his  requisons  and  objons 
ai'isg  on  the  abstract,  parlars,  and  condons  [and  within, 
seven,  days  after  the  delivery  of  the  vendors*  replies  to  the 
pchaser's  requisons  and  objons  (if  any),  the  pchaser  shall 
furnish  to  the  solor  of  the  vendors  a  statemt  in  writg  of 
his  furtber  requisons  or  objons,  if  any,  arisg  on  such 
replies]  {b) ;  and  every  requison  or  objon  not  so  stated  shall 
be  considered  as  waived,  and  for  the  ppose  of  any  objon  or 
requison  an  abstract  shall  be  deemed  perfect  if  it  supply 
the  informon  suggesting  the  same  although  orwise  de- 
fective (c) ;  and  if  no  requison  or  objon  is  so  stated,  the 
title  shall  be  considered  as  accepted  {d) ;  and  in  these 
respts  time  shall  be  deemed  of  the  essce  of  the  contract ; 
and  if  the  [any]  pchaser  shall  make  and  insist  on  any  objon 
or  requison,  either  as  to  title,  convce,  or  any  matter  ap- 
pearing on  the  parlars  (e),  condons  or  abstract  or  orwise, 


Coyenants  (a)  This  qnalification  of  the  covenants  of  a  tenant  for  life  is  now  sane- 
of  tenant  tioned  by  general  practice  (see  Dart,  619),  and  would  probably  be  held 
for  lite.        proper  under  an  open  contract 

Qb")  The  addition  in  brackets  is  sometimes  inserted,  and  is  useful  to  prevent 
delay. 

(<?)  See  as  to  this,  Dart,  V.  &  P.  184. 

(d)  See  Want  v.  Stall ihrasSy  L.  R.  8  Ex.  175  ;  Be  Tanqueray-Willaume 
^  Landau,  20  Ch.  D.  465. 

(ef)  As  to  these  words,  see  Re  Terry,  32  Ch.  D.  14. 
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wch  the  vendors  shall  be  unable  or  [on  the  ground  of 
difficnlty,  delay,  or  expse,  or  on  any  other  reasble  ground]  (a) 
unwilling  to  remove  or  comply  with,  the  vendors  shall, 
notwg  any  previous  negotion  or  litigon,  be  at  liberty  on 
givg  to  the  pchaser  not  less  than  ten  days'  notice  in  writg 
to  annul  the  sale,  in  wch  case,  unless  the  objon  or  requison 
shall  have  been  in  the  meantime  withdrawn,  the  sale  shall, 
at  the  expiron  of  the  notice,  be  annulled,  the  pchaser  being 
in  that  event  entied  to  a  return  of  the  deposit,  but  witht 
intt,  costs,  or  compenson  (&). 

15  (a).  If  any  error,  misstatemt,  or  omission  shd  be  (c)  Compen- 
discovered  in  the  parlars  [or  plan],  the  same  shall  not  annul  misdescrip. 

lion. 

(a)  The  Tesciasion  clanse  is  now  practically  uniyersal  on  sales  by  aactlon,  j^  ^ 
and  is  Tery  commonly  insisted  on  by  vendors  on  sales  by  private  contract ;  rescission 
bat  its  proper  form  is  somewhat  doubtful.  Notwithstanding  what  was  said  claaae. 
in  Hardman  v.  Childy  28  Ch.  D.  712,  it  is  the  practice  to  extend  it  to  reqaisi- 
tions  88  to  conveyance  as  well  as  title.  Without  the  above  qualification  in 
brackets  it  gives  a  power  which  may  be  used  by  an  unscrupulous  vendor  in 
an  unfair  and  unreasonable  manner,  and  even  as  a  means  of  escaping  from 
the  contract  in  order  to  accept  a  better  offer  (see  22  Sol.  J.  626)  ;  on  the 
other  hand,  the  words  in  brackets  may  expose  the  vendor  to  a  controversy. 
It  has  been  held  that  a  vendor  with  no  title,  or  a  radically  bad  one,  cannot 
avail  himself  of  such  a  condition  QNelthorpe  v.  HolgatCy  1  Coll.  203  ;  Bowman 
V.  Hyland,  8  Ch.  D.  588)  ;  but  the  present  tendency  seems  to  be  to  restrict 
this  to  cases  where  the  defect  was  known  to  the  vendor  at  the  time  of  the 
sale,  and  is  such  that  the  attempt  to  sell  under  such  a  condition  is  dishonest 
(sec  HepperuAall  v.  Hose^  S3  W.  R.  30).  A  serious  defect  of  title  should  of 
coarse  be  the  subject  of  a  special  condition.  If  the  right  to  rescind  is 
reserved,  in  case  the  purchaser  makes  and  insists  on  the  requisition,  the 
vendor  cannot  rescind  without  first  answering  it  (^Turpin  v.  Chamherg,  29 
Beav.  104  ;  Duddell  v.  Simpson,  2  Ch.  102)  ;  but  where  the  words  "and 
insist "  are  absent,  the  vendor  may  rescind  summarily  on  the  making  of  the 
requisition.  Bee  Be  Olenton,  53  L.  T.  434  j  Re  l^Zrd  Starr  Bowhett,  <tv., 
33  8oL  J.  439,  and  remarks  thereon,  ih,  434.  The  condition  should  give 
the  purchaser,  as  above,  a  reasonable  opportunity  of  withdrawing  the 
lequiflition  (see  Re  Dames,  27  Ch.  D.  172  ;  29  Ch.  D.  026  ;  Dart,  183). 

(*)  If   there  is  no  deposit,  say  "  and  the  vendor  shall   not   be  Variation 

liable  to  pay  to  the  pchaser  any  costs  or  compenson.*'    The  ^^ere  no 
foUowing  is  sometimes  added,  "  and    thrupon  the    contract  and 
abstract  and  all  documents  delivered  by  either  pty  to  the 
other  shall  be  returned." 

(<r)  A3  to  this  condition  see  Dart,  V.  &  P.  150  ^  seq.    It  has  been  said 

s  2 
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the  sale,  but  a  reasble  abatemt  or  compenson  in  respt  thof 

[except  as  to  the  quantities,  wch  are  believed,  and  shall  be 

taken  to  be  correct],  shall  be  allowed  or  pd  by  the  vendors 

or  pchaser,  as  the  case  may  be,  regard  being  had  to  the  ami 

of  the  pchase-moy,  provd  the  same  shall  be  demanded  in 

writg,  prior  to  [the  time  hby  fixed  for]  complon  of  the 

pchase  [for  wch  ppose  time  shall  be  deemed  to  be  of  the 

essce   of  the  contract]  (a),  the   amt  to  be  fixed  by  the 

auctioneer,  or,  "by  two  referees,  one  to  be  apptd  by  each 

pty,  or  their  umpire,  whose  decision  shall  be  final ;  but  if 

either  pty  shall  refuse  or  neglect  to  name  a  referee  within 

14  days  after  being  required  so  to  do  by  notice  in  writg 

from  the  other  pty,  the  referee  named  by  the  last-mentd  pty 

may  proceed  to  act  alone,  and  his  decision  shall  be  final." 

The  same.       15(b).  If  any  error  or  omission  shall  be  foimd  in  the 

Short  form,  parlars,  the  same  shall  not  annul  the  sale,  but  a  reasble 

compenson  shall  be  allowed  or  pd  by  the  vendors  or  pchaser, 

as  the  case  may  be,  to  be  settled  by  two  referees,  or  their 

umpire,  in  the  usual  way. 

The  same,       15  (c).  The  ppty  is  believed,  and  shall  be  taken  to  be  cor-, 

the  right*^    rectly  described  as  to  quantity  and  orwise  ;  and  any  error, 

to  compen-  misstatemt,  or  omission  in  the  parlars  [or  plan]  shall  not 

eation  (6).    

As  to  com-  (Dart,  p.  168),  on  the  authority  of  White  v.  dtddon,  8  CI.  &  Pin.  766,  that 
pensation     trustees  are  not  justified  in  allowing  compensation  for  their  own  errors ; 
°h  *"^"     but  that  case  hardly  supports  the  proposition  in  so  broad  a  form,  and  the 
vendors       judgments  in  Dunn  v.  Flood,  28  Ch.  D.  591  et  seq.,  seem  to  show  that  it 
trustees.      niay  in  some  cases  even  be  necessary  to  insert  it ;  the  general  practice  is 
believed  to  be  to  insert  such  a  condition  without  regard  to  the  question 
whether  the  vendors  are  trustees  or  not,  and  as  the  condition  will  only  apply 
to  small  misdescriptions  {Re  Terry,  32  Ch.  D.  14),  there  seems  no  reason 
against  using  it  if  convenient.    The  point  is  not  affected  by  the  Trustee 
Act,  1888,  s.  3,  as  that  applies  only  to  depreciatory  conditions,  which  this  is 
not  QHnbson  v.  Bell,  2  Beav.  17).    There  is,  of  course,  no  objection,  espe- 
cially since  the  Act  just  mentioned,  to  the  use  of  the  condition  15  (c.) 
excluding  compensation,  which  is  now  more  usual.    For  another  form  of 
condition  as  to  compensation,  see  p.  300. 

(a)  It  appears  to  be  now  settled,  after  considerable  conflict  of  authority, 
that  in  the  absence  of  these  words  the  purchaser  could  obtain  compensation 
after  completion  ;  Dart,  904. 

(J)  See  as  to  this.  Dart,  731  et  seq. ;  Be  Terry,  32  Ch.  D.  14  ;  12^  ^^^, 
39  Ch.  D.  110. 
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annul  the  sale,  or  be  a  ground  for  any  abatemt  or  com- 
penson  on  either  side. 

16.  If  the  [any]  pchaser  fail  to  comply  with  any  of  these  Non-com- 
condons,  his  deposit  shall  be  absolutely  forfeited,  and  the  ^j'"^. 
vendors  shall  be  at  liberty  to  resell  the  ppty  [lot  or  lots  ditioM  (a), 
sold  to  him],  either  by  public  auction  or  private  contract ; 
and   the   deficiency  (if  any)  arisg  on  such  resale,  and  all 
expses  attendg  the  same  or  any  attempted  resale,  shall  be 
made  good  and  pd  by  the  pchaser  at  the  present  sale  as 
Uquidated  damages ;    and   any  increase  of  price   on   such 
resale  shall  belong  to  the  vendors ;    and  it  shall   not  be 
necy  for  the  vendors  to  tender  a  conveyce  to  the  pchaser. 

It  is  hby  agrd  between  Messrs. ,  as  agents  for  A.  and  Memonm- 

B.  (6),  the  vendors,  and of ,  that  [at  the  sale  by  ^^^ 

auction  this day  of of  the  ppty  described  in  these  pcn<i«d  to 

parlars]  the  sd [was  the  highest  bidder  for  and]  has  yj^^A^i^jng 

become  the  pchaser  of  the  ppty  [lot ]  described  in  these  for  sale  by 

parlars  for  the  sum  of  £ ,  and  that  he  has  pd  to  the  sd  J^^^ct 

Messrs. the  sum  of  £ as  a  deposit  and  in  pt  paymt 

of  the  pchase-moy,  and  that  these  parlars  and  condons  shall 
be  taken  as  the  terms  of  agreemt  for  the  sd  sale  and  pchase 
[so  far   as  the  same    are   applicable  to  a  sale  by  private 

contract] :  As  witness  our  hands  this day  of ,  18 — . 

Pchase-moy,  £ 

Deposit  pd,      

Balce,  

Abstract  to  be  sent  to 


(a)  See  Emcx  ▼.  DanieUy  L.  B.  10  C.  P.  638  ;  Howe  y.  Smith,  27  Gh.  D. 
89 ;  8oper  v.  Arnold,  35  Gh.  D.  384,  on  app.  37  ib,  96. 

(&)  That  the  names  of  the  vendoiB,  or  snch  a  description  as  will  safficiently  Bequii^- 
identiff  them,  must  appear  on  the  contract,  to  satisfy  the  Statute  of  Frauds,  mentB  of 
see  Patter  v.  Dttffield,  18  Bq.  4,  and  the  cases  there  cited.    See  also  Sale  <i^«  Statute 
T.  Lambert,  18  Eq.  1 ;    Commiju  v.  Scott,  20  Bq.  11 ;    Beer  v.  London  °  ^'*"°"' 
and  Paris  Hotel   Company,  Limited,  20  Bq.  412  ;   Thomas  v.  Brown, 
1   Q.  B.  D.  714;    RossiUr  v.  Miller,  5  Gh.   D.  648,   3   App.   Ga.  1124; 
Ckxtling  v.  JG«^,  6  Gh.  D.  660 ;  Williams  v.  Jordan,  6  Gh.  D.  517  ;  Jarrett  v. 
Hnnter,  34  Gh.  D.  182.    As  to  what  is  a  sufficient  reference  to  a  plan,  see 
Ifene  Valley  Drainage  Commissioners  y.  Dunkley,  4  Gh.  D.  1. 
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11. 

GENERAL  CONDITIONS  on  Sale  by  Auction  of 
Leaseholds.  Variations /or  a  Sale  in  Lots,  and 
adapted  to  different  circumstances  (a). 

1.  As  to  biddgs,  dc,  p.  251. 

2.  Valuon  ofjixtures,  dec.    See  Special  Condons,  I. 

3.  Deposit  and  coniplon,  p.  261. 

4.  Posson  and  intt,  p.  252. 

EasementB,      5.  The  ppty  [each  lot]  is  sold  subjt  to  the  rents,  covts, 
*^^*^*®^    and  Condons  of  the  lease  [or  underlease]  by  wch  the  same 
is  held  as  stated  in  the  parlars,  and  subjt  also  to  all  rights 
of  way,  water,  drainage,  and  other  easemts,  if  any,  affectg 
the  same,  and  to  the  underleases  or  agreemts  with  the  sub- 
tenants or  occupiers. 
Purchaser       6.  The  lease  [or  underlease]  under  wch  the  ppty  [each 
notice  of    ^of}  is  held,  and  counterparts  of  the  underleases  or  agreemts 
contente  of  (jf  ^ny)  y^i\^  ^jj^  tenants  or  copies  thof  will  be  pduced  at 

(6).  '  the  sale,  and  may  be  inspected  at  the  office  of  the  vendors* 
solors  at  any  time  within,  one  week,  previously,  and  the 
pchaser  [respive  pchasers]  shall  be  deemed  to  have  full 
notice  of  the  contents  of  all  such  documts  (whether  of  a 
usual  character  or  not),  and  of  the  terms  of  the  sub- 
tenancies (notwg  any  partial  or  incomplete  statemt  of  such 
contents  or  terms  in  the  parlars  or  these  condons  or  any 
inaccuracy  in  such  statemt)  [and  of  the  state  of  the  ppty  as 
to  repairs,  insce,  party-walls,  and  all  other  matters]. 

Title  (c).         7.  The  title  to  the  ppty  [each  lot]  shall  commce  with 


(a)  See  the  notes  to  the  last  Precedent,  and  the  Preliminaiy  note,  p.  246  ; 
and  see  also  Special  Conditions,  III. 

(J)  See  H^eve  v.  Berridge,  20  Q.  B.  D.  523  ;  Re  Davis  Je  Cavey,  40  Ch. 
D.  601 ;  Cox  y.  Coventon^  31  Beay.  378.  Care  should  be  taken  not  to  mis- 
describe  an  underlease  as  a  lease  :  see  Be  Bej/fue,  39  Ch.  D.  110. 

(c)  As  to  the  omission  of  this  condition  under  the  Y.  k  P.  Act,  1874,  a.  2 
(2)  and  the  Cony.  Act,  1881,  s.  3  (1,  4,  5),  see  aboye,  p.  246.  For  other 
forms,  sec  Special  Conditions,  II. 
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the  lease  [or  underlease]  under  wch  the  same  is  held  as 
stated  in  the  parlars,  and  the  pchaser  shall  not  call  for  the 
prodon  of  or  make  any  ohjon  or  requison  resptg  the  lessor*8 
or  previous  title,  although  the  same  may  be  recited  or 
referred  to,  or  he  may  orwise  have  notice  thof,  but  shall 
assume  that  such  lease  was  well  granted  [and  that  any  lease 
purportg  to  be  granted  in  exercise  of  a  power  was  in  con- 
formity with  such  power].  Add  any  special  condons  a>s  to 
title,  dtc.y  see  Special  Condons. 

[8.  As  to  recitals  being  evidce,  p.  255.] 

[9.  Ifisitfficiency  of  covts  for  prodon,  x^.  255, '] 

10.  Identity,  p.  255. 

11.  The  rectforthe  last  rent  accrued  due  preyiously  to  Evidence  of 
the  complon  of  the  pchase  in  respt  of  the  ppty  [each  lot]  P«»^orm- 
shall  be  accepted  as  conclusive  evidce  of  the  pformce  of  all  coyeDanto 
the  covts  and  condons  in  the  lease  [or  underlease]  under  ^"'' 
wch  the  same  is  held  [and,  in  the  case  of  an  underlease,  of 

the  paymt  of  all  rent  accrued  due  under,  and  the  pformce  or 
observce  of  all  the  covts  and  condons  contd  in  the  superior 
lease],  or  of  the  effectual  waiver  of  any  breach  of  any  covt 
or  Condon  up  to  the  complon  of  the  pchase. 
[12.  Expses,  p.  256.] 

13.  Convce,  p.  256. 

14.  The  pchaser  [of  each  lot]  shall  covt  to  indemnify  the  indemnitj 
vendors  [and  the  este  of  their  testor]  agst  the  rents  and  ^  ^^°" 
covts  of  the  lease  [under  wch  the  same  is  held],  and  shall  rent,  &c 
for  that  ppose,  if  required,  exte  and  deliver  to  the  vendors  ^  '' 


(a)  As  to  the  omissioa  of  this  condition  under  the  Conv.  Act,  1881 » 
8.  3  (4,  5),  see  above,  p.  248.  For  other  forms,  see  Special  Condi- 
tions, III. 

(h)  The  indemnity  may  be  required  although  the  vendor  is  only  an  ^\g  ^ 
assignee  of  the  lease,  as  he  or  his  t^estator  may  have  entered  into  a  similar  indemnity 
covenant,  and  as  it  has  been  held  that  he  remains  liable  to  the  lessor  under  against 
the  Apportionment  Act,  1870,  for  an  apportioned  part  of  the  current  rent  '®'**>  ^ 
which  becomes  due  after  completion ;    Stoaruea  Bank  v.  Thomas^  4  Ex. 
D.  94  ;  a  questionable  decision.  The  provision  may  be  omitted  as  the  pur- 
chaser is  bound  to  give  the  covenant ;  Dart,  Y.  &  P.  629. 
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a  duplicate  of  the  assignmt  to  be  prepared  by  and  at  the 
expse  of  the  vendors. 

15.  Custody  of  title  deeds  and  acknowemt  as  to  prodon,  dtc, 
if  required,  see  Special  Condons,  XII. 

[16.  Apportionmt  of  rents,  &c,,  if  necy,  see  Special 
Condons,  VIII.] 

17.  Time  for  deliverg  requisons,  dc,  p.  258- 

18.  Compensonfor  misdescriptioni  pp.  259,  260. 

19.  Non-compliance  vnth  condons,  p.  261. 
Form  ofmemdwm  of  contract,  p.  261. 


m. 

GENERAL  CONDITIONS  on  Sale  hy  Auction  of 
land  of  any  tenure.  A  very  Short  Form  relying  on 
the  Statutory  Provisions  (a), 

l.Asto  biddgs,  p.  251. 

2.  ValtLon,  short  form,  Special  Condons,  pp.  266,  267- 

3.  Deposit  and  complon,  p.  251. 

4.  Posson  and  intt,  p.  259,  form  4  (b). 

incnm-  5.  The  ppty  is  sold  subjt  to  all  outgoings  and  incidents 

^Mces,  ^f  tenure,  easemts,  and  other  rights,  and  the  [under]  leases 
or  agreemts  with  the  tenants,  copies  of  wch  if  in  writg  [as 
well  as  of  the  lease  under  wch  the  ppty  is  held]  will  be 
pduced  at  the  sale,  or  may  be  seen  previously  at  the  office 
of  the  vendors'  solor,  and  the  [each]  pchaser  shall  be 
deemed  to  have  full  notice  of  the  contents  thof. 

6.  Condons  as  to  comm^ncemt  and  evidce  of  title,  abstract, 
dtc,  see  Special  Condons. 

7.  Identity,  p.  255, /orwi  9  (b). 

(a)  This  form  contains  the  important  conditions,  and  may  often  suffice 
for  small  transactions  ;  but  see  notes  to  the  two  preceding  Precedenta 
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8.  Custody  of  title  deeds,  dtc.  Special  Condons,  XII. 

9.  Any  requisons  or  objons  arisg  on  the  abstract,  parlars,  Reqnka- 

or  Condons  shall  be  sent  in  within   days  after  the    °°*' 

delivery  of  the  abstract,  orwise  the  same  shall  be  considered 

as  waived  (in  wch  respt  time  shall  be  of  the  essence  of  the 
contract),  and  if  the  [any]  pchaser  shall  insist  on  any  objon 
or  requison  wch  the  vendors  shall  be  unable  or  unwiUg  to 
satisfy,  the  vendors  may  by  notice  in  writg  to  the  pchaser 
or  his  solor,  annul  the  sale  on  returning  or  tendering  the 
deposit  witht  intt,  costs,  or  other  paymt. 

10.  As  to  misdescription,  p.  260,  form  15  (b)  or  15  (c). 

11.  Non-compliance  tvith  condons,  p.  261. 
Form  ofmemdum  of  contract,  p.  261. 


SPECIAL    CONDITIONS. 


I. 

Valuations  of  Timber,  Fixtures,  &c.  (a). 

Timber  (ft).  I.  The  timber  and  timber-like  trees,  down  to  the  value  of 
one  shilling  per  stick,  poUards,  tellers,  and  underwood 
down  to  the  stub  [and  the  growing  crops]  shall  be  pd  for  by 
the  pchaser  at  a  valuon  to  be  made  at  the  jt  expse  of  the 
vendors  and  pchaser  by  the  auctioneer,  ovy  "  by  2  psons, 
one  to  be  named  by  the  vendors,  and  the  other  by  the 
pchaser,  or  by  an  umpire  to  be  named  by  the  valuers  before 
pcdg  to  the  valuon,  but  if  either  the  vendors  or  pchaser 
refuse  or  neglect  to  name  a  valuer,  or  to  notify  the  same  in 
writg  to  the  other  pty  within  10  days  after  being  requested 
by  such  pty  so  to  do,  or  if  either  of  the  valuers  shd  refuse 
or  neglect  to  act  for  10  days  after  notice  in  writg  from  the 
other  valuer  callg  upon  him  so  to  do,  then  the  valuon  shall 
be  made  by  the  valuer  (if  duly  notified  as  afsd)  of  the  other 
pty  alone,"  or^  "  by  2  valuers  or  their  umpire  to  be  appted 
in  the  usual  mner,"  or  failg  such  valuon,  at  their  fair  value 


(a)  See  as  to  sales  by  yaloation.  Dart,  Y.  &  P.  257  ;  and  as  to  the 
difference  between  a  mere  appraisement  by  valuers  and  an  arbitration 
within  the  meaning  of  the  Common  Law  Procedare  Act,  1 854,  Re  Dawdy^ 
16  Q.  B.  D.  426  ;  Me  Cams  Wilson,  18  Q.  B.  D.  71 ;  Dart,  p.  260. 

(h)  As  to  the  sale  of  timber  separately  from  the  land  and  the  rights  of  a 
tenant  for  life,  see  Cocker  ell  v.  Cholmeley^  3  Buss.  565  ;  1  Russ.  &  M.  418  ; 
6  BUgh,  N.  S.  120 ;  1  CI.  &  F.  60 ;  Doran  t.  WiUshire,  3  Sw.  699  ;  Re 
Llewellin,  37  Ch.  D.  317  ;  Dav.  Free.,  Vol.  III.,  295. 
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[but  as  regards  the  copyhd  pt  of  the  ppty  such  intt  only  as 
the  vendors  have  in  the  timber  is  included  in  the  sale]. 

n.  The  pchaser  shall  pay  for  the  timber,  <tc.,  as  above.  The  »■«. 
the  sum  of  £ ,  at  wch  the  same  have  been  valued  for  AnoUwr 

form. 

the  ppose  of  this  sale,  unless  he  shall  elect  to  have  a  fresh 
valuon,  in  wch  case  the  same  shall  be  made  by  2  valuers  or 
their  umpire  in  the  usual  way,  and  if  the  amt  so  settled 
shall  be  equal  to  or  more  than  such  sum,  the  costs  of  the 
refce  shall  be  borne  by  the  pchaser,  orwise  each  pty  shall 
bear  their  own  costs. 

in.  The  shop  and  [tenant's]  fixtures,  fittgs,  and  furniture  Pixtares 
in  or  upon  the  ppty  [any  lot]  shall  be  pd  for  by  the  pchaser  tue. 
at  a  valuon  to  be  made,  &c.,  as  above,  No.  i,  addg  in  the 
case  of  leasehds,  *'  and  the  decision  of  the  auctioneer,  or, 
*  valuers  or  umpire,*  as  to  what  are  tenant's  fixtures  or 
fittgs  shall  be  conclusive." 

IV.  The  pchaser  shall  take  and  pay  for  at  a  fair  valuon  to  Crops, 
be  made  by  2  referees,  to  be  named  one  by  the  vendor  and  stock,"^ 
the  other  by  the  pchaser,  or  by  an  umpire  to  be  named  by  V^**^ 
such  referees  before  beginning  the  valuon,  the  [crops  and]  farm  sold 
stock  (live  and  dead),  and  the  hay  or  other  fodder,  straw  and  ",^'l^^(a). 
manure,  and  the  tillages  and  acts  of  husbandry,  or,  "  the 
ploughgs,  seeds,  and  sowings,  labour  on  manures  and  work 
done  on  the  land  after  harvest,  and  the  labour  on  the 
fallows,"   and    other    tenant's    ppty  usually   taken  by   an 
incomg  farm  tenant  from  an  outgoing  one,  such  valuon  to 
be  made  on  the  basis  of  the  custom  of  the  country  pre- 
viously to  the  complon  of  the  pchase,  from  wch  time  the 
same  resply  shall  be  at  the  risk  of  the  pchaser,  and  he  shall 
be  enUed  (on  paymt  of  the  balce  of  the  pchase-moy  and  the 
amt  of  such  valuon)   to   enter  into   occupon :    [But  the 
vendor  shall  be  entled  to  the  use  of  the  bams,  granary,  and 


(a)  That  an  auctioneer's  memorandum  of  contract  of  sale  of  farm  produce 
without  payment  on  deliyery  is  a  bill  of  sale  within  the  Act  of  1878,  see  Be 
Boberts,  36  Ch.  D.  196.  As  to  the  sum  payable  on  a  farm  valuation  hj  an 
incoming  tenant  being  subject  to  rent  due  to  the  landlord,  see  Stafford  t. 
Gardner,  L.  R.  7  C.  P.  242. 


268  CONDITIONS   OF   SALE. 

yards,  until  the  Ist  day  of  May  next,  for  the  ppose  of  housg, 
thrashg,  and  marketg  the  present  yr*s  crops.] 
Game  pre-  y.  Uni,ess  an  arrangemt  shall  be  made  for  givg  the  pchaser 
the  control  of  the  game  preservg  pendg  the  complon  of  the 
pchase,  the  vendor  will  continue  to  preserve  as  if  he  were 
going  to  continue  the  enjoymt  of  the  este,  and  the  pchaser 

shall  on  complon  pay  to  him  the  sum  of  £ for  the 

expses  thof. 
Pablie-  vi.  The  pchaser  shall  take  at  a  fair  valuon,  to  be  made  by 

atioDB.  two  appraisers  (one  to  be  appted  by  the  vendors,  and  the 
other  by  the  pchaser),  or  their  umpire  to  be  chosen  in  the 
usual  mner,  all  the  furniture,  tenant^s  fixtures,  fittgs,  and 
efiTects  on  the  premes  (other  than  the  stock-in-trade,  and 
such  things  as  the  vendors  may  desire  to  remove),  and  the 
decision  of  the  appraisers  or  umpire  as  to  what  are  tenants' 
fixtures  and  fittgs  shall  be  conclusive.  The  pchaser  shall 
also  take  such  of  the  stock-in-trade  upon  the  premes  as 
shall  not  have  been  sold  or  disposed  of  at  the  time  of  the 
complon  of  the  pchase  accordg  to  the  valuon  of  two  gangers, 
one  to  be  appted  by  the  vendors,  and  the  other  by  the 
pchaser,  or  their  umpire  to  be  chosen  in  the  usual  mner, 
and  the  amt  of  the  respive  valuons,  and  a  proportion  for  the 
time  unexpired  of  the  licences  and  fire  insce  appertaining  to 
the  premes  and  to  the  efiects  thrin,  and  of  all  outgoings, 
shall  be  pd  by  the  pchaser  at  the  time  of  the  complon  of  tixe 
pchase,  and  if  the  pchaser  shall  neglect  or  refuse  to  appt  an 
appraiser  for  8  days  after  being  required  so  to  do,  or  to  appt 
a  ganger  on  request,  or  if  the  appraiser  or  ganger  appted  by 
the  pchaser  shall  neglect  or  refuse  to  nominate  an  umpire 
on  request  or  to  pceed  in  the  valuon,  the  appraiser  or  gauger 
appted  by  the  vendors  shall  make  the  valuon  alone,  and  the 
same  shall  be  bindg  on  the  pchaser. 
The  same.  vn.  The  pchaser  shall  on  complon  of  the  pchase  pay  for 
Another  ^^d  in  respt  of  the  licences  and  insces  subsistg  at  the 
time  of  complon  a  sum  proportionate  to  the  time  unexpired 
thrin,  and  the  vendor  will,  at  the  expse  of  the  pchaser,  do 
all  such  acts  for  transferrg  the  licences  and  insces  to  the 
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pchaser  or  his  nominee  as  are  usual  in  like  cases,  and  in 
the  event  of  the  licences  or  insces  havg  expired  wiU,  if 
required  by  and  at  the  expse  of  the  pchaser,  apply  for  and 
endeavour  to  obtain  a  renewal  thof  resply  to  him  or  his 
nominee,  but  the  complon  of  the  pchase  shall  not  be  thrby 
delayed  (a). 


n. 

As  to  Commencement  and  Deduction  of  TrrLE. 

I.  The  title  shall  commce  with  a  convce  on  sale,  dated,  iHUe  com- 
&c.,  [and  the  pchaser  shall  not  require  the  prodon  of  or  in-  JrttT*,^* 
vestigate  or  make  any  requison  or  objon  in  respt  of  the  prior  «>n^ej- 
title,  whether  the  same  shall  appear  or  be  in  the  vendor's 
posson  or  power,  or  not]  (6). 

n.  The  title  shall  commce  with  the  will  of  a  tester.  Title  com- 
who  died  in  18 — ,  and  no  proof  shall  be  required  of  the  ^\h^JJ*5iu 
testor*s  seisin  or  ownership,  [or,  The  title  shall  commce 
with  a  genl  devise  of  real  este  made  by  the  will  of  a  tester, 
&c.,  and  the  pchaser  shall  assume  the  seisin  or  ownership 
of  the  testor,  and  that  the  ppty  passed  by  the  devise]. 
[Earlier  title  not  to  be  called  for,  see  No.  i.] 

ni.  The  title  shall  commce  as  to  the  greater  pt  of  the  Title  com- 
ppty  with  a  pchase  deed  in  18 — ,  and  as  to  the  remr  of  the  "^h^geve- 
ppty  (being  the  copyhd  pt),  with  an  admittce  in  18 — ,  [or,  "^  instru- 
The  title  to  the  ppty  shall  commce  as  follows,  (namely), 

as  to  the  great  bulk  thof  [lots ]  with  a  pchase  deed  in 

18 — ;  as  to  the  portions  coloured in  the  annexed  plan 


(a)  See  Gtwles  v.  Galj,  7  Ch.  12. 

(J)  As  to  this  condition,  see  the  Con  v.  Act,  1881,  s.  3  (3),  above,  p.  246. 
It  is  in  all  cases  desirable  to  state  the  nature  of  the  deed  made  the 
root  of  title,  and  in  some  cases  (as  where  the  deed  is  Toluntary),  it  is 
necessary  to  do  so  ;  Bs  Marsh  and  Earl  Granville,  24  Ch.  D.  11. 
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[lots ]  with  a  deed  of  mtge,  or,  partition,  or,  settlemt 

in  18 —  (except  as  to  a  small  piece  contg  about perches, 

to  which  no  earlier  title  will  be  shown  than  a  convce  in 

18 — );  as  to  certn  portions  contg   about  acres,  wch 

cannot  now  be   identified  or  distinguished,  but  wch   are 

included  in  that  pt  of  the  ppty  wch  is  coloured in  the 

plan  [lot ],  with  the  will  of  a  testor  who  died  in  18 — , 

and  whose  seisin  or  ownership  shall  be  assumed],  and  in 
every  case  the  respive  assurances  or  documts,  with  wch  it  is 
above  stipulated  that  the  title  to  the  respive  pts  of  the  ppty 
Pots]  shall  commce,  shall  be  accepted  as  good  roots  of 
title,  and  the  prior  title  shall  not  be  required,  enquired  into, 
or  objected  to,  whether  the  same  shall  appear  or  be  in  the 
vendor's  posson  or  power  or  not,  and  no  requison  or  objon 
shall  be  made  respecting  anything  contained  or  appearing 
in  any  of  the  documts  with  wch  the  respive  titles  commce. 
Option  to        IV.  The    title   shall    commce    with,  &c. :    But  as  this 

purciuuser 

to  call  for   restron  is  only  made  to  prevent  expse  to  the  vendors,  the 

aThia^own^  pchaser  will  be  at  liberty  to  have  the  earlier  title,  commencg 

expense,      with,  &c.,  abstracted  and  deduced  at  his  own  expse  provd 

he  shall  require  the  same,  by  a  written  notice  to  the  vendors 

or  their  solor,  within  days  after  the  delivery  of  the 

abstract  of  the  later  title. 
Inspection       y.  The  title  shall  commce  with,  &c.      The  earlier  title 

01  ftiul  I  ftf 

title  before  deeds  in  the  posson  of  the  vendors  and  an  abstract  thof  may 

■^®-  be  inspected  at  any  time  before  the  sale  at  the  oflSce  of  the 

vendors'  solor,  but  no  investigon  into,  or  objon  or  requison 

in  respt  of  the  prior  title  shall  be  made  subsequently  to  the 

sale. 

Proof  of  VI.  In  the  jr ,  certn  ppty  held  under  the  same  title 

partially     ^s  that  now  offered  for  sale  was  sold  by  the  vendors  to 

dispensed    foj.  ^  sum  exceedg  £ ,  upon  wch  occasion  the  title  was 

with  on  the  ,      /.  i»  n  •  •  w        mi 

ground  of    approved  after  a  full  mvestigon  \pr^  1  he  ppty  was  formerly 

hive«S»-    P*  ^^  ^®  " este,"  and  was  pchased  by  the  late  owner, 

tion.  under  whom  the  vendor  claims,  in  the  yr  • ,  on  wch  oc- 

casion the  title  was  fully  investigated],  of  wch  fact  a  statu- 
tory declon,  to  be  furnished,  if  required,  at  the  expse  of  the 
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pchaser,  shall  be  sufft  evidence  (a).  It  is  accdly  stipulated, 
in  order  to  save  the  unnecy  trouble  and  expse  of  anor  in- 

yestigon  of  the  title  prior  to  the  yr ,  that  the  pchaser 

shall  be  content  with  an  abstract  commencg  with,  &c.,  and 
shall  not  call  for  or  investigate  or  make  any  requison  or 
objon  resptg  the  earlier  title,  [add^  if  thought  fit^  an  offer 
giving  the  pchaser  the  right  of  caUg  for  the  earlier  title  at  his 
own  expse  or  inspectg  it  before  the  sale,  as  above,  Nos.  iv. 
and  Y.]. 

th.  As  the  ppty  forms  pt  of  large  family  estes,  and  an  Title  to 
abstract  of  the  whole  title  is  necessarily  voluminous,  it  is  !™*^  ^®*' 

•^  '  forming 

stipulated  that  with  respt  to  any  lot  wch  shall  fetch  less  part  of 

than  £ ,  the  pchaser  shall  be  satisfied  with  a  convce  ^^  /m 

from  the  vendors,  witht  requiring  any  title  or  evidce  of  title 
whatever  to  be   shown,  or,  "  shall  only  be   entled  to  an 

abstract  commencg  with  the  settlemt,  dated  in  the  yr , 

under  a  power  of  sale  contd  in  wch  the  present  sale  is  made, 
and  wch  contains  recitals  of  the  earlier  title,  and  shall  not 
be  entled  to  make  any  requison  or  objon  resptg  such  earlier 

title,"  or,  "  in  the  case  of  lots  fetching  less  than  £ ,  the 

abstracts  will  be  short  summaries  of  the  title  only,  but  the 
pchasers  may  have  fuller  abstracts  at  their  own  expse." 

vin.  As  to  certn  small  portions  of  the  ppty,  comprisg  Farcbaaer 

togr  about  acres,  [wch  were  pchased  by  the  present  rochtitio 

vendors  at  various  times  between  the  yi's and ,]  ««  ▼endore 

the  pchaser  shall  be  content  with  such  title  as  the  vendors 
have  [accepted  on  such  respive  pchases]. 

IX.  The  abstract  shall  commence  with  a  deed  of  convce.  Recent 
dated,  &c.,  wch  deduces  the  title  to  the  ppty  by  recital  from  ^^t*"rior 

the  yr ,  and  the  pchaser  shall  be  satisfied  in  aU  respts  title  de- 

with  such  recital  of  the  prior  title  and  shall  not  require  any  r^itai.  ^ 
evidce  or  informon  as  to  anything  recited,  disclosed,  or 
referred  to  in  such  convce  or  orwise  in  relon  to  such  prior 
title. 


(«)  See  8yman»  v.  Jatiiet,  1  Y.  &  C.  C.  C.  487. 
(V)  See  Dart,  V.  k  P.  167. 
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BMtric- 
tion  as  to 
abstract 
on  sale 
in  small 
lots. 


Option  to 
parchaseia 
to  hare 
free  con* 
Toyance. 


Enfran- 
chised 
copyholds 


Exchange 
(6). 


X.  Ax  abstract  of  the  title,  commencg  as  above  provd, 
may  be  perused  and  examined  with  the  deeds  10  days  before 
or  at  any  time  after  the  sale,  at  the  office  of  the  vendor's 
solor,  but  to  save  expse  to  the  vendor  it  is  stipulated  that 
no  pchaser  shall  be  entled  to  a  copy  of  the  abstract,  except 
on  paymt  of  2  guineas  for  the  same,  and  unless  he  applies 
for  it  within  1  week  of  the  sale. 

XI.  Any  pchaser  who  shall  be  willg  to  forego  the  investigon 
of  the  title  and  to  accept  a  convce  (prepared  by  the  vendors' 
solors)  of  his  lot  or  lots,  and  shall  apply  to  them  for  such 
convce  within  7  days  of  the  sale,  may  have  the  same  free  of 

all  expses  except  the  paymt  of  the  stamp  duty  and  of 

guineas  for  the  expses  connected  thwith,  but  if  such  notice 
is  not  given  within  the  sd  7  days  the  pchase  must  be  com- 
pleted in  the  usual  way,  and  every  pchaser  who  shall  elect 
to  accept  such  convce  as  to  any  lot  must  make  the  same 
election  as  to  every  other  lot  pchased  by  him,  and  the 
vendors  will  not  give  such  free  convce  in  any  case  in  wch 
they  have  been  put  to  any  expse  either  as  to  title  or  convce 
other  than  the  charges  of  their  own  solors  for  the  preparon 
and  exon  of  such  convce.  A  copy  of  the  form  of  convce 
will  be  pduced  at  the  sale,  and  may  be  inspected  afterwards 
at  the  office  of  the  vendors'  solors. 

xn.  As  to  pt  of  the  ppty  wch  was  formerly  copyhd,  held 

of  the  manor  of ,  and  was  enfranchised  in  the  yr , 

the  pchaser  shall  take  subjt  to  the  reservons  and  matters 
contd  in  the  deed  of  enfranchisemt  [and  to  the  rights  of  the 
lord  of  the  manor  in  respt  of  minerals  or  orwise]. 

xm.  As  to  any  pts  of  the  premes  wch  have  been  derived 
under  exchanges  the  vendors  shall  not  be  required  to  pduce 
any  evidce  of  the  title  of  the  psons  from  whom  the  same 
were  taken  in  exchange  anterior  to  the  deed  or  deeds  by  wch 
such  exchanges  were  effected,  nor  to  deduce  the  title  to  the 


(a)  As  to  the  lord's  title,  see  aboye,  p.  247.     As  to  recent  enfranchise- 
ments, see  Copyhold  Act,  1887. 
(h)  Pee  infra,  Exchanges  ;  and  Dart,  V.  &  P.  326  et  seg. 
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lands  given  in  exchange,  but  such  exchanges  shall  be  assumed 
to  have  been  in  all  respts  valid. 

XIV.  An  agreemt  for  exchange  in  18 —  does  not  appear  The  ume. 
to  have  been  carried  out  by  actual  convce,  but  as  the  land 

taken  in  exchange  has  been  since  held  in  accordce  with  the 
terms  of  the  agreemt  (of  wch  fact  a  statutory  declon  will  be 
famished  if  required  at  the  pchaser's  expse)  the  pchaser 
shall  not  require  a  convce  thof  to  be  obtained,  or  make  any 
objon  or  requison  with  referee  to  such  exchange. 

XV.  The   title  to  pt  of  lot shall  commce  with  an  Allotment 

award,  dated,  &c.,  under  an  Inclosure  Act,  and  the  pchaser  ^Ugn^  " 
shall  assume  the  validity  and  regularity  of  the  award,  and  AwarJ(c). 
shall  not  call  for  the  title  to  the  lands  in  respt  of  [or  in 
exchange  for]  wch  the  allotmt  was  made,  but  shall  assume 

that  the  allottee  became  seised  in  fee  simple  of  the  land 
allotted,  subjt  only  to  the  reservons  and  matters  contd  in 
the  award  [and  to  the  rights  of  the  lord  of  the  manor  in 
respt  of  minis  or  orwise]. 

XYi.  As  to  certn  allotmts,  the  title   to  wch  is  derived  The  mofl. 

nnder  an  award  made  in  the  yr  under  the  In- 

elosure  Act,  the  pchaser  shall  assume  the  validity  and  regu- 
larity of  the  award,  and  that  the  allotmts  were  made  in  respt 
of  [or  in  exchange  for]  pt  of  the  lands  comprd  in  a  settlemt 
dated,  &c.,  and  so  as  to  follow  the  title  to  such  lands  {d). 

xvn.  The  title  shall  consist  of  the  will  of  a  testor  who  Title  under 
died  in  18—,  contg  a  genl   devise   to   the   father  of  the  JJ^y'j^^f*' 
present  vendor,  and  a  statutory  declon  that  since  18 —  (in  possessiup. 
which  yr  his  father  died  intestate,  leavg  the  vendor  his  hr) 
the  vendor  has  been  in  the  undisputed  posson  and  enjoymt 
or  rect  of  the  rents  of  the  ppty.     The  pchaser  shall  be 
satisfied  with  the  above,  and  shall  not  require  any  further 
or  other  title  or  evidce  of  title. 

xvin.  The  ppty  passed  to  the  present  vendor  in  18 —  by  Title  unucr 
deed  of  gift.     The  pchaser  shall  not  found  any  objon  or  J^f^  ^ 

(c)  Afl  to  this  and  the  next  form,  see  Dart,  V.  &  P.  186,  326,  et  geq. 
(<0  See  the  General  Inclosure  Act,  6  &  7  Will.  4,  c.  115,  s.  33. 

K.E. — VOL.  I.  T 


274 


CONDITIONS   OF   SALE. 


Lani]  pur- 
chased 
from  Kail- 
way  Com- 
pany {a). 


Sale  by 
Railway 
Company 
or  public 
body  [a). 


requison  on  tliis  fact,  but  shall  be  satisfied  with  a  decloD, 
to  be  made  by  one  of  the  donor's  family,  that  the  donor  was 
at  that  time  and  has  since  continued  amply  solvent  and  has 
not  since  dealt  or  attempted  to  deal  with  the  ppty. 

XIX.  As  to  lot ,  wch  was  pchased  by  the  vendors  in 

the  yr  at  a  sale  of  a  portion  of  the  surplus  lands  of  the 

Railway   Co,   the   abstract    shall   commce   with   the 


As  to  pur- 
chase by 
trustees  of 
settlement ; 
exclusion 
of  right  to 
abstract 
of  settle- 
ment. 


convce  to  the  vendors,  dated,  &c.,  and  the  pchaser  shall 
not  call  for  or  investigate  the  prior  title,  or  make  am*^ 
requison  or  objon  with  respt  to  the  powers  of  the  Co,  or  their 
compliance  with  the  requiremts  of  their  Acts  with  referee 
to  the  acquison  or  sale  of  the  ppty  comprd  in  this  lot* 

XX.  The   ppty   (with   other  land)   was  pchased  by  the 
vendors   in   the  yr  18 — ,  for  the   pposes  of  their  under- 

takg,  or,  **  the  pposes  authorised  by  the Act,"  but  is 

no  longer  required  for  such  pposes,  and  as  it  is  the  practice 
of  the  vendors  strictly  to  investigate  the  title  to  all  ppty 
pchased  by  them,  the  title  to  be  deduced  shall  consist 
exclusively  of  the  deed  of  convce  to  the  vendors,  wch 
shall  be  assumed  to  have  been  effectual  to  vest  the  ppty 
in  them,  and  it  shall  also  be  assumed  that  they  have  full 
power  to  sell  and  convey  the  same. 

XXI.  The  ppty  havg  been  pchased  in  18 —  by  the  trees  of 
a  settlemt  and  conveyed  to  the  uses  [to  them  upon  the 
trusts]  thof,  and  havg  been  afterwards  sold  under  the 
powers  or  trusts  of  such  settlemt  [under  the  Settled  Land 
Act,  1882],  it  is  stipulated  (to  save  expse)  that  the 
pchaser  shall  accept  the  recitals  of  or  referees  to  such 
settlemt  and  the  apptmts  of  new  trees  thof,  wch  are  contd 
in  the  convces  exted  on  the  pchase  and  re-sale  of  the 
ppty,  as  sufft,  and  shall  not  require  any  abstract  or  make 
any  requison  in  respt  of  the  sd  settlemt  and  apptmts  of 
new  trees. 


Sale  of  W  ^  ^^  ^^^  right  of  a  company  on  the  sale  of  superflnons  land  to  reserve 

superfluous  an  interest,  see  the  L.  C.  C.  Act,  1845,  s.  127  ;  He  ThacTtwray,  40  Ch.  D.  34  ; 
land.  2Ja  to  the  right  to  impose  restrictive  conditions  on  the  purchaser,  see  Be 

Higgini,  21  Ch.  D.  95. 
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xxn.  The  ppty,  wch  is  being  sold  by  the  vendors  as  trees  The  ume 
of  a  setUemty  was  pchased  in  18 —  under  a  power  contd  in ch*Mwitii- 
the  settlemt  for  the  investmt  of  the  trust  moy  in  the  pchase  ?"*  discioa- 
of  land  to  be  held  in  trust  for  re-sale,  but  was  conveyed  to  (6). 
the  trees  witht  disclosg  the  trust.     The  pchaser  shall  be 
satisfied  with  a  short  abstract  of  the  above  mentd  clause 
in  the  settlemt,  and  of  an  apptnit  of  new  trees  thof  in  18 — , 
and  shall  not  make  any  requison  in  respt  of  such  settlemt 
and  apptmt. 

xxm.  In  the  yr a  term  was  assigned  to  attend  the  Satisfied 

inhance.  The  pchaser  shall  not  be  entled  to  investigate  ™^'^* 
the  earlier  title  to  the  term  or  to  require  any  evidce  or  in- 
formon,  beyond  what  is  afforded  by  such  assignmt  or  the 
documts  showing  the  title  to  the  inhance,  as  to  the  creation 
of  or  prior  dealgs  with  the  same,  or,  "  the  vendor  shall  not 
[except  at  the  pchaser's  expse]  be  required  to  show  the 
creation  of  or  to  trace  the  title  to  any  term  wch  has  been 
assigned  to  attend  the  inhance." 

XXIV.  A  SMALL  pt  of  the  ppty  was   formerly  waste   ofWaateof 

the  manor  of ,  and  was  enclosed  with  the  consent  of    *"  ^' 

the  homage  given  at  a  court  baron  held  on  the day  of 

,  as  appears  by  an  entry  on  the  court  rolls.     It  shall  be 


(i)  This  ccmne  is  considered  better  than  to  attempt  to  resell  without  dis-  As  to 
cloeing  the  tmst,  and  in  the  event  of  a  trustee  having  died,  would  be  neces-  trustees' 
aary  to  avoid  difficulty  as  to  succession  duty  (sec  infra ^  Conveyances  on  c®^®"***^ 
S.ALR).    If  the  trust  is  not  disclosed,  a  question  arises  as  to  the  covenants  for  ^^^^^  ^^^ 
title  and  production,  &a,  of  deeds  to  be  entered  into  by  the  trustees  ;  and  a  disclosed, 
condition  may  be  necessary  for  their  protection  in  these  respects,  unless  they 
are  willing  to  enter  into  the  usual  covenants  of  beneficial  owners,  the 
liability  under  which  in  such  a  case  would  be  little  (if  anything)  more  than 
nominal.    The  condition  might  provide  that  they  should  only  be  required  to 
covenant  that  they  respectively  have  not  encumbered,  or  (which  would  be 
practically  sufficiently  protective),  that  the  liability  of  each  under  the 
covenants  for  title  and  further  assurance  should  be  restricted  to  the  acts  of 
himself  and  persons  claiming  under  him,  and  (as  to  muniments)  that  an 
undertaking   for   safe    custody  should    not  be  required.      Such    a    con- 
dition  (in  whichever  form)  would  not  put  the  purchaser  on  enquiry  as  to 
the  existence  of  a  trust,  or  oblige  the  vendor  to  answer  the  enquiry  if  made. 

(/•)  See  the  Satisfied  Terms  Act,  8  &  9  Vic.  c.  112  ;  Dart,  V.  &  P.  576. 

T  2 
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assumed  that  the  same  thby  became  indefeasibl}^  vested  in 
fee  simple  in  the  pson  who  made  tlie  enclosure. 
Site  of  XXV.  A  ROAD  boundg  a  portion  of  the  ppty  was  in  the  yr 

road.  diverted,  and  the  old  road  or  a  portion  thof  togr  with 

a  small  piece  of  the  adjoining  land  was  thrown  into  and 
now  forms  pt  of  the  ppty  in  lieu  of  the  land  taken  for  the 
new  road  or  thby  severed  from  the  ppty.  No  objon  or 
requison  shall  be  raised  in  respt  of  such  diversion  on  the 
ground  of  any  insuflft  authority  for  makg  the  same,  or 
orwise  as  to  the  vendor's  title  to  the  old  road  or  the  small 
piece  of  land. 
Sale  of  XXVI.  The  ppty  offered  for  sale  consists  of  the  bldgs  and 

i;md!  ^       site  known  for  many  }ts  past  as ,  and  the  sale  is  made 

under  the  authority  of  the  Board  of  Charity  Commrs.  The 
vendors  shall  not  be  bound  to  furnish  any  abstract  of  title, 
or  to  produce  any  deeds  or  evidce  of  title  other  than  a  co^y 
of  an  order  of  the  sd  Board  apptg  the  vendors  to  be  trees 
of  the  charit}*^,  and  vestg  the  legal  este  in  the  ppty  in  the 
Official  Tree  of  Charity  Lands,  and  a  copy  of  anor  order  of 
the  same  Board  sanctioning  the  sale  to  the  pchaser,  wch 
shall  be  accepted  as  a  sufft  title. 
Aa  to  roada  xxvu.  EvERY  pchascr  shall  be  satisfied  with  such  roads 
o?wi^^       and  rights  of  way  to  the  ppty  as   at  present  exist,  witht 

requiring  any  evidce  of  the  grant  or  right  of  user  thof. 
Registered       xxviii.  The   ppty  is   registered  with   an   absolute  title 
*  ®  ^  ^'     under  the  Land  Transfer  Act,  1875.     The  title  will  consist 
of  a  copy  of  the  land  certfe,  and  any  evidce  of  identity  wch 
the  pchaser  may  require  shall  be  at  his  own  expse. 
Express  XXIX.  The  vcndors  will  deliver  to  the  pchaser  an  abstract 

tion'o/'^    of  their  title  to   the  ppty,  and  deduce  a  good  title  thto, 
statutes      subjt  to  the  combined  operon  of  the  Vendor  and  Pchaser 
Act,  1874,  and  the  Conveyancing  and  Law  of  Ppty  Act, 
1881,  and  these  condons. 


(rf)  See  the  Act,  38  &  39  Vic.  c.  87. 

{e)  This  could  of  coarse  only  be  required  in  exceptional  Cflaes,  afl  the  Acts 
apply,  unless  excluded  expressly  or  by  implication. 


SPECIAL  CONDITIONS.  277 


in. 

Leaseholds  (a). 

I.  The  pchaser  shall  be  furnished  with  an  abstract  of  the  Old  leue 
lease,  dated,  &e.,  nnder  wch  the  pptj  is  held,  and  of  an 
assignmt  of  such  lease,  dated,  &c.,  and  the  subsequent  title, 
and  shall  not  question  the  validity  of  the  lease,  or  make  any 
objon  or  requison  in  respt  of  the  intermediate  title  to  the 
premes  between  the  lease  and  the  sd  assignmt,  notwg  any 
recital  of,  or  referee  to  such  title  contd  in  the  assignmt  or 
any  subsequent  documt,  but  shall  assume  that  the  sd 
assignmt  vested  in  the  assignee  a  good  title  for  the 
residue  of  the  term. 

u.  The  abstract  shall  commce,  as  regards  the  vendors*  Renewable 
or  leasehders'  title,  with  a  lease  dated  in  1850 ;  and  the  ^^^  ^ 
pchaser  shall  not  make  any  requison  or  objon  resptg  the 
earlier  leasehders'  title  or  the  title  of  any  of  the  lessors, 
nor  require  any  evidce,  beyond  what  appears  on  the  lease, 
that  the  lessee  of  1850  was  the  owner  of  the  whole  intt  in 
the  previous  lease  thby  expd  to  have  been  surrendered  ;  and 
inasmuch  as  the  lessors  on  each  renewal  require  the  sur- 
rendered lease  to  be  delivered  up,  the  pchaser  shall  be 
satisfied  as  regards  such  surrendered  lease  with  the  prodon 
of  a  documt  purportg  to  be  a  copy  or  draft  thof,  and  shall 
not  require  any  proof  of  the  surrender  thof  beyond  what 
appears  in  such  new  lease. 

ni.  No  objon  shall  be  taken,  or  indemnity  required  on  Under- 
acct  of  the  lease  under  wch  the  ppty  [any  lot]  is  held  being  J^^»  ^^^ 
an  underlease,  or  on  acct  of  [such  lease,  or]  the  superior  only  of  the 
lease,  comprisg  other  ppty  besides  the  ppty  sold  [such  lot]  the^iaJB*'* 
or  being  at  a  larger  rent  than  the  underlease  [or  on  the  is  sold. 


(a)  See  above,  p.  246  et  seq, 

{b)  See  Frend  v.  Buckley,  L.  R.  5  Q.  B.  213 ;  Dart,  V.  &  P.  335,  above, 
p.  247. 
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ground  of  the  lessor  not  having  concurred  in  any  appor* 

tionmt   or   exclusive   chge  of  rent,]  or  by  reason  of  any 

variance  between  the  covts,  provons,  and  condons  in  the 

superior  lease  and  the  underlease,  or  for  any  other  reason 

connected  with  the  superior  lease. 

The  ttme.       iv.  TiiK  abstract  shall  commce  with  the  superior  lease, 

and  the  pchaser  shall  not  call  for,  or  make  an}'  requison  or 

objon   concerning  the   title   of  the   superior  landlord,   or 

require  any  proof  of  the  pformce  of  the  covts  and  condons 

contd  in  the  superior  lease. 

Receipt  for      V.  The  i)rodon  of  the  last  rect  for  the  rent  from  the 

j^"  '         lessors  or  reversioners,  or  their  agents  (of  wch  character  of 

ance  of       Icssors,  reversioners,  or  agents  no  evidce  shall  be  required) 

covenants    ghaU  }je  conclusive  evidce  that  all  rent  under  any  superior 

lease  has  been  pd,  and  that  all  the  covts  and  condons  in  the 

lease  to  wch  such  rect  refers  and  in  every  superior  lease 

have  been  pformed  and  observed,  or  that  all  breaches  thof 

have  been  effectually  waived  up  to  the  time  of  the  complon 

of  the  pchase,  whether  it  shall  appear  that  the  lessors  or 

reversioners  were  cognisant  of  such  breaches  or  not,  and 

when  any  breach  is  to  be  taken   as  waived  under  this 

Condon,  no  objon  or  requison  shall  be  made  on  acct  of 

such  breach  continuing  subsequently  to  such  rect  of  rent : 

[And  in  parlar  no  objon  or  requison  shall  be  made  on  the 

ground  that  the  insce  of  any  of  the  premes  is  not  accordg 

to  covt,  and  the  vendors  shall  not  be  required  to  rectify  any 

insce  or  to  effect  any  fresh  insce.] 

The  same        vi.  It  shall  be  assumed  witht  evidce  that  [all  rent  accrued 

nom^aTor  ^^^  under  the  lease  has  been  pd,  and  that]  all  the  covts 

charged  on  and  condons  in  the  lease   have   been   duly  pformed  and 

i)erty((/).    obscrvcd   or  that    any   breach   thof   has    been   effectually 

waived  up  to  the  complon  of  the  pchase. 
Former  yii.  LoTS are  held  under  leases  from  the Co, 

assign- 

(0)  See  as  to  this  condition,  p.  248  ;  Lawrie  v.  Z^<,  7  App.  Cas.  19, 32,  38  ; 
26  Sol.  J.  445. 

(rf)  See  Be  Moody ^  28  Ch.  D.  661,  30  Ch.  D.  344  ;  above  p.  248. 
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wch  contain  restrons  agst  alienon  or  underlettg  witht  menu 
license,  and  also  require  that  all  writgs  relatg  to  the  iiccnae. 
premes  shd  be  prepared  by  the  clerk  of  the  lessors. 
The  pchasers  shall  not  make  any  objon  or  requison  in 
respt  of  any  dealgs  with  the  leases  appearg  to  have  taken 
place  witht  license,  or  in  respt  of  the  insufficiency  of 
any  license,  or  on  acct  of  any  instromts  relatg  to  the 
premes  not  appearg  to  have  been  prepared  by  the  clerk 
of  the  Co. 

vm.  The  lease  of  lot contns  a  restron  agst  alienon  Liccnae  to 

or  imderlettg  witht  the  license  of  the  lessor.  The  pchaser  *'**^ 
shall  not  inquire  into  the  title  of  the  pson  by  whom  the 
license  (wch  will  be  procured  by  the  vendors  at  their  own 
expse)  may  purport  to  be  signed,  or  his  right  to  grant 
the  same,  nor  make  any  objon  or  requison  resptg  the 
sufficiency  or  form  of  such  license. 

IX.  A  LICENSE  from  the  lessor  to  assign  the  lease  [of  lot  The  same. 

2  being  necy,  the  vendors  will  endeavour  to  obtain  such  Parehaaer 

license,  but  in  case  they  shall  be  unable  to  obtain  the  same  underlease 

within months  after  the  sale  (of  wch  a  written  statemt  ^  ****"" 

under  the  hand  of  their  solor  shall  be  conclusive  evidce) 

the  contract  [as  to  such  lot]  shall  be  carried  out  by  the 
grant  of  an  underlease  to  the  pchaser  for  the  whole  term 
except  the  last  day,  or,  *'  the  contract  shall  be  void,  and  the 
pchaser  shall  be  repaid  his  deposit,  but  witht  intt,  costs,  or 
compenson." 

X.  Under  the  lease  the  consent  of  the  lessor  is  required  The  same 
to  any  assignmt  or  demise,  such  consent  not  to  be  arbitrarily  Parch^er 
or  unreasably  withheld.     The  vendor  will  at  his  own  expse  tute  an- 
apply  for  the  consent  of  the  lessor  to  an  assignmt  to  the  l^^^l^^f 
pchaser.     If  such  consent  shall  be  refused  the  pchaser  shall  necessary. 
find  some  other  pson  who  shall  be  willg  to  take  an  assignmt 
accordg  to  these  condons  and  whom  the  vendor  is  willg  to 
accept  as  assignee. 


(a)  As  to  when  the  licence  should  be  obtained,  sec  MIU  v.  Rogcrg, 
29  Ch.  D.  661. 
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^■*?  XI.  No  objon  shall  be  taken  on  acct  of  the  sale  being 

roTeraion     of  sub-terms  (which  were  created  by  mtges  by  demise  in  the 

outfitand-    usual  way)  leaving  a  nominal  reversion  of  one  day  of  the 

mortgagor,  term  created  by  the  origl  lease   outstandg  in  the  mtgor 

in  each  case,  but  the  pchaser  will  have  the  benefit  of 

the  provon  in  each  of   the  mtge  deeds  makg  the  mtgor 

a  tree  of  such  nominal  reversion  for  him. 

Leaaehoids      xii.  The  lots  being  all  held  under  the  same  lease,  the  sale 

under  one   shall  be  effectuated  by  the  pchaser  of  such  one  of  the  lots  as 

lease.   One  i}^q  vendors  shall  think  fit  taking  an  assignmt  of  the  lease, 

to  take  an  subjt  to   Underleases  of  the  other  lots,  to  be  previously 

suiIfeTto*  gr^^ted  by  the  vendors  to  the  respive  pchasers  thof  for 

underleases  the  whole  term  less  one  day,  at  the  respive  apportioned 

purchasera'^  rents  mentd  in  the  parlars,  such  underleases  contg  covts 

As  to  (^)  There  is  a  want  of  nniformity  in  the  practice  as  to  the  mode  of  selling 

selling  leaseholds  held  under  one  lease  in  lots.  The  more  common  plan  has  been 
leaRehoIds  iq  assign  the  lease  to  the  largest  purchaser,  by  whom  underleases  are  granted 
e  (  under  ^  ^j^^  other  purchasers  (see  the  forms  of  such  an  assignment  and  underlease 
in  lots.  ^^{fra^  CoNVBTANCES  ON  Sale)  ;  but  the  plan  above  adopted  of  reserving 
to  the  vendor  the  right  of  determining  which  purchaser  shall  take  the  assign- 
ment seems  better,  as  it  makes  it  unnecessary  to  provide  against  difficulty 
which  might  otherwise  arise  in  the  e^ent  of  the  completion  of  the  purchase 
of  any  lot  being  delayed.  The  above  condition  also  departs  from  what  has 
been  the  usual  plan  in  providing  that  the  underleases  shall  be  granted  by 
the  vendor  before  the  assignment  instead  of  by  the  assignee  afterwards  ; 
Covenants,  which  also  seems  better.  The  main  question  is  as  to  the  covenants.  In  the 
assignment  the  vendor  will,  of  course,  if  a  beneficial  owner,  enter  into  the 
usual  vendor's  covenants  for  title  (but  which,  if  the  underleases  are  pre- 
viously granted  by  him,  it  is  suggested  should  be  subject  to  the  qualification 
in  the  text  to  protect  him  from  liability  in  respect  of  future  breaches  of 
covenant  by  the  underlessees),  or  if  a  trustee  or  mortgagee,  will  merely 
covenant  against  incumbrances.  As  to  the  underleases  there  is  more  doubt. 
In  the  absence  of  stipulation  each  underlessee  would  be  entitled,  in  addition 
to  the  usual  covenant  by  the  grantor  for  quiet  enjoyment,  to  a  covenant  by 
him  for  payment  of  the  rent  under  the  original  lease,  and  (which  is  some- 
what onerous)  for  performance  of  the  covenants  as  to  the  residue  of  the 
property  :  Brown  v.  Paull,  2  Jur.  N.  S.  317.  It  is  obviously  reasonable  that 
the  purchasers  who  take  underleases  should  not  thereby  be  deprived  of  the 
vendor*B  covenants  for  title  ;  and  in  fact  if  the  underleases  are  granted  by 
the  purchaser  who  takes  the  assignment  of  the  lease,  the  underlessees  would 
have  the  benefit  of  the  vendor*s  statutory  covenants  for  title  in  the  assignment : 
see  the  Con  v.  Act,  s.  7  (6).    On  the  whole,  if  the  vendor  grants  the  underleases 
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by  the  respive  pchasers  for  pa}int  of  such  respive  rents, 
and  the  pformce  and  observce  of  the  covts  in  the  origl 
lease  so  far  as  the  same  relate  to  theur  respive  lots,  and 
the  sd  assignmt  contg  the  usual  coyts  by  the  assignee 
for  the  paymt,  pformce  and  observce,  and  indemnity  of 
the  vendors  [and  the  este  of  their  testor]  in  respt  of 
the  rent,  covts,  and  condons  of  the  origl  lease.  The 
vendors  will,  if  required,  enter  into  the  usual  vendor's 
covts  in  the  assignmt  and  underleases  (c)  for  title  and 
further  assurce  (but  not  so  as  to  render  themselves  liable 
in  respt  of  any  future  breach  of  any  of  the  covts  or 
condons  of  the  origl  lease  on  the  pt  of  any  of  the  pchasers) 
with  the  addon  in  the  underleases  of  the  usual  acknowledgmt 
for  prodon  and  undertakg  for  safe  custody  of  the  lease 
and  the  other  documts  of  title  (if  any)  in  the  posson  of 
the  vendors  [or,  if  the  vendors  are  trees  or  mtgees,  but 
the  vendors  being  trees  [mtgees]  will  not  enter  into  any 
covts  in  the  assignmt  and  underleases,  except  the  usual 
covt  agst  incumbces  with  the  addon  in  the  underleases 
of  the  usual  restricted  covt  for  quiet  enjoymt  and  an 
acknowemt  for  prodon,  but  witht  any  undertakg  for  safe 
custody  (d)  of  the  origl  lease,  &c.].  The  sd  assignmt 
shall  be  prepared  in  duplicate  by  and  at  the  expse  of 
the  pchaser  to  whom  it  is  made,  and  the  underleases  and 
counterparts  thof  shall  be  prepared  by  the  vendors  at  the 
expse  of  the  respive  pchasers,  such  expse  not  to  exceed 
£ ,  or,  *'to  be  accdg  to  the  authorised  scale  charge 


it  is  conceired  that  the  covenants  shonld  be  as  in  the  text,  which  (as 
qualified  above)  would  not  be  nndoly  onerous.  If  the  underleases  are 
granted  by  the  purchaser  who  takes  the  assignment,  he  should  covenant  in 
the  usual  form  for  quiet  enjoyment,  and  for  payment  of  the  rent  and  per- 
formance of  the  covenants  in  the  head  lease,  and  production  of  the  head 
lease  and  other  muniments  ;  but  in  order  not  to  deter  purchasers  (especially 
trustees),  it  may  perhaps  be  better  to  restrict  the  covenant  for  performance 
of  the  covenants  to  the  part  retained  by  the  covenantor. 

(<?)  The  statutory  covenants  would  not  apply  to  the  underleases,  except 
by  express  incorporation.    See  the  Conv.  Act,  1881,  s.  7  (6). 

(d)  See  above,  p.  275,  note. 
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under  the  Solors'  Remuneron  Act,  1881  "  (a)  in  each  case, 
exclusive  of  stamp  duty,  and  shall  be  in  the  form  wch 
will  be  produced  at  the  sale,  or,  "and  any  question  as 
to  the  form  of  the  assignmt  or  any  underlease  shall  be 
referred  for  decision  to  the  vendors*  counsel."  If  any  lot 
remains  unsold  the  origl  lease  and  other  documts  of  title 
(if  any)  will  be  retained  by  the  vendors,  who  shall  in 
that  case  stand  in  the  place  of  the  assignee  of  the  lease 
for  the  pposes  of  this  condon. 
Sale  of  XIII.  The   ppty  is  held  under  an  agreemt,  dated,  &c., 

by  builders  ^^r  the  grantg  of  leases  of  the  sevl  tenemts  to  the  vendors, 
in  lota.  ffi^  builders,  or  their  nominees  (no  leases  havg  yet  been 
begnuited  granted).  A  copy  of  this  agreemt  may  be  seen  at  any 
to  pur-  time  before  or  after  the  sale  at  the  office  of  the  lessors' 
solors,  during  business  hours;  but  no  pchaser  shall  be 
entled  to  any  abstract  or  copy  thof,  or  to  make  any  objon 
or  requison  in  respt  of  anything  thrin  contd,  or  in  respt 
of  the  lessors'  title,  wch  shall  not  be  called  for  or  inquired 
into.  And  upon  paymt  of  the  balce  of  the  pchase-moy  at 
the  time  and  place  afsd,  the  lessor  will  grant  to  each  pchaser 
as  nominee  of  the  vendors  a  lease  of  the  lot  or  lots,  or  (in 
case  any  pchaser  of  more  than  one  lot  shall  so  require)  a 
septe  lease  of  each  lot  pchased  by  him,  every  such  lease  to 
be  prepared  by  the  lessors*  solors,  and  to  be  at  the  ground 
rent  and  for  the  term  stated  in  the  parlars,  and  accordg  to  a 
form  wch  may  be  seen  at  any  time  previously  to  the  sale  at 
the  office  afsd  and  will  be  produced  at  the  sale,  with  such 
modificons  only  as  the  circes  of  each  case  may  require ; 
each  pchaser  shall  at  the  same  time  exte  and  deliver  to 
the  lessor  a  counterpart  of  his  lease,  and  all  expses  attendg 
the  preparon  and  the  perusal  on  behalf  of  and  exon  by  all 
pties  except  the  vendors  of  each  lease,  and  counterpart  shall 

be  borne  by  the  pchaser,  or,  "and  the  sum  of  £ shall  be 

pd  to  the  vendors  by  each  pchaser  (in  addon  to  the  stamp 


(a)  It  may  be  better  to  state  whether  this  is  to  be  a  combination  of  the 
scale  charges  for  leases  and  sxles,  or  the  latter  only,  to  prevent  disputes. 
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duty)  for  the  expse  of  the  preparon,  perusal,  and  exon  hy  or 
on  behalf  of  the  vendors  and  lessor  of  each  lease  and 
counteri)art." 

xrv.  No  objon  shall  be  raised  on  the  ground  of  any  of  Imgu- 
the  underleases  to  or  agreemts  with  the  tenants  being  at  ^^i^^  "* 
Tariance  with  the  covts  or  condons  of  the   origl  [or  any  !«•«•- 
superior]  lease  or  orwise  irregular. 


IV. 

As  to  Various  Descriptions  of  Property. 

I.  In  case  of  the  dece  of  the  psnt  incumbent  of  the  sd  AdTowson 
benefice,  or  of  his  cession  or  relinquishmt  thof  before  the  ^^'' 
complon  of  the  pchase,  the  vendor  will,  at  the  request  and 
expse  of  the  pchaser,  psnt  such  pson  (being  duly  qualified) 
as  the  pchaser  (he  having  accepted  the  title  and  pd  the 
pchase-moy)  shall  nominate,  and  if  such  presentation  devolve 
on  the  Crown  in  conseqce  of  the  incumbent  being  pro- 
moted to  a  bishopric  either  before  or  after  the  complon 
of  the  pchase,  the  sale  of  the  advowson  shall  not  be  afiected 
thby,  nor  shall  the  pchaser  be  entled  to  any  dedon  out  of 
the  pchase-moy. 

n.  The  vendors  shall  not  be  required  to  show  the  bound-  ibnor  (6). 
aries,  extent,  nature,  or  constituents  of  the  manor,  or  to 
furnish  any  other  evidce  or  informon  in  relon  thto  than 
may  appear  from  the  manorial  books  and  documts  in  the 
vendors'  posson,  and  no  objon  shall  be  taken  on  acct  of  any 
of  such  books  or  documts  being  defective  or  wantg. 

(a)  See  the  note  to  the  Precedent  of  a  conveyance  of  an  advowson^ 
infra, 

(d)  Where  there  are  demesne  lands  or  other  constitaents  of  the  manor,  Exception 
snch  as  mineral  rights  or  an  advowson,  which  are  not  to  be  included  in  the  of  demesne 
sale,  they  mnst  be  expressly  excepted  j  sec  Dav.  Free,  vol,  XL,  pt.  2,  p.  769,  ^^^■»  *«• 
note ;  Dart,  V.  &  P.  138. 
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ReTenion.  in.  The  pchaser  shall  be  entled  to  all  advantages  of  the 
sd  reversion  from  the  time  of  sale,  and  shall  bear  the 
succession  [legacy]  or  other  duty  payable  in  respt  thof,  and 
in  the  event  of  the  death  of  the  tenant  for  life  before  the 
complon  of  the  pchase,  the  rents  and  income  or  posson 
shall  thenceforth  belong  to  the  pchaser,  who  shall  pay 

intt  on  his  pchase-moy  at  the  rate   of   £ per  cent. 

per  annum  from  the  day  appted  for  complon  in  case  the 
actual  complon  shall  be  delayed  beyond  that  day. 

Life  estate.      IV.  This  pchaser  shall  be  at  the  risk  of  the  droppg  of  the 

life  of  the  said ,  and  in  the  event  of  his  death  before 

the  complon  of  the  pchase,  shall  nevs  pay  the  pchase-moy 
and  such  intt  (if  any)  as  may  be  payable  thron  accdg  to  the 

Condon. 

v.  The  prodon  of  the  rect  for  the  last  premium  shall  be 
accepted  by  the  pchaser  as  conclusive  evidce  (witht  proof  of 
the  age  of  the  assured,  or  of  any  of  the  facts  stated  in  the 
declon  on  wch  the  policy  was  granted,  or  any  other  matter) 
that  the  policy  is  valid  and  subsistg. 

vr.  The  pchaser  shall  not  require  proof  of  the  truth  of 
the  statemts  relatg  to  the  age  and  state  of  health  of  the 
pson  on  whose  life  the  policy  was  effected,  or  any  other 
statemts  contd  in  the  declon  upon  wch  the  poHcy  was  based, 
nor  any  proof  that  the  pson  by  whom  the  policy  was  effected 
had  then  or  has  since  continued  to  have  a  sufft  intt  in  the 
life  of  the  assured  to  support  the  assurance. 

Chattels         vn.  No  title  shall  be  required  to  be  shown  to  any  of  the 

(^)7^         plant,  machinery,  chattels,  or  effects,  included  in  the  sale. 


Policy  of 
aasarance. 


The  same. 

Another 
form. 


(a)  This  of  course  could  only  be  needed  in  exceptional  cases. 
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-   V. 

Miscellaneous  Conditions  as  to  Title  and  Completion. 

I.  The  vendor  is  sellg  as  mtgee,  under  a  power  of  sale.  Sale  by 
The  pchaser  shall  not  be  entled  to  any  further  proof  that  ^'(SJ" 
the  mtge-moj  remains  owing  or  that  the  power  of  sale  is 
pperlj  exercisable  than  the  prodon  of  the  mtge-deed,  nor 
require  the  concurrce  of  the  mtgor  or  any  other  pson  except 

the  vendor  in  the  convce. 

II.  The  ppty  was  conveyed  to  the  vendors  in  the  yr Former 

by  a  mtgee,  under  a  power  of  sale  contd  in  the  mtge.      The  nuntga- 
pchaser  shall  not  requii*e  proof  that  pper  notice  to  pay  off  s^e. 
the  mtge-moy  had  been  given  to  the  mtgor,  or  that  default 

had  been  made  in  paymt  thof,  or  in  any  way  question  the 
regularity  of  the  sale. 

in.  No  objon  or  requison  shall  be  made  on  the  ground  Kndoned 
that  the  rect  for  the  conson  endorsed  on  a  pchase-deed  in  ngaed  (6). 
18 —  is  not  signed. 

IV.  By  a  deed  poll  in  18 —  under  the  provons  of  the  Con-  Enlarge- 
veyancing  Acts,  1881  and  1882,  pt  of  the  ppty  wch  was  pre-  ™Sg*terni 
viously  leasehd  for  a  long  term  was  expd  to  be  enlarged  under 
by  the  beneficial  owner  into  a  fee  simple.     No  objon  or  Acta  (c). 
requison  shall  be  made  on  acct  of  the  lease  or  a  copy  thof 
not  being  forthcoming,  or  as  to  the  contents  thof  or  the 
identity  of  the  peels  or  orwise  in  relon  thto,  and  it  shall 
be  assumed  that  the  sd  deed  poll  operated  as  an  effectual 
enlargemt  accdg  to  its  tenor. 

(a)  This  and  the  next  condition  woald  not  be  necessary  if  the  power  of 
sale  is  in  proper  form,  or  under  the  statutory  power ;  but  see  Parkinson  t. 
Hanbury,  1  Br.  &  Sm.  143,  2  De  G.  J.  &  S.  450,  L.  R.  2  H.  L.  1 ;  Selwyn  v. 
Qarfit,  38  Ch.  D.  273. 

Qi)  See  now  the  Cony.  Act,  1881,  ss.  54,  55  ;  and  infra^  Cokvetancbs  on 
Sale. 

(/)  See  the  Act  of  1881,  s.  65,  and  the  Act  of  1882,  s.  11 ;  and  Vol.  II. 
Miscellaneous,  note  to  deed  enlarging  term. 
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Prooeed- 
iagB  in 
Chancery. 


Supple- 
mental 
abstract 
where  en 
franchise- 
ment  pend- 
ing (ft). 


As  to  con- 
stitution, 
&c,  of 
company. 


As  to 
building 
societies 
(c). 


V.  The  ppty  was  pchased  in  the  yr at  a  sale  by  the 

Court  of  Chancery  in  a  suit  for  extg  the  trusts  of  a  will. 
The  chief  clerk's  certfes  in  the  suit  in  wch  the  este  was 
administered  shall  be  accepted  as  conclusive  evidce  of  the 
matters  thrin  found  and  certified,  and  the  pchaser  shall  not 
require  any  copies,  extracts,  or  abstracts  of  the  evidce  on 
wch  such  certfes  were  founded,  or  any  proof  beyond  what 
appears  on  the  record  of  the  pper  pties  havg  been  before 
the  Court,  and  shall  assume  the  regularity  of  the  pcdgs  in 
the  suit  in  all  respts  (a). 

VI.  As  regards  any  enfranchisemt  or  commuton  of  mano- 
rial rights  wch  may  be  pendg  but  incomplete  at  the  time  of 
the  delivery  of  the  abstract,  the  vendors  shall  deliver  a 
supplemental  abstract  of  the  same  as  soon  thrafter  as 
circes  will  permit ;  and  these  condons  shall  be  considered 
to  apply  to  such  supplemental  abstract  as  from  the  time  of 
the  delivery  thof. 

VII.  No  requison  or  objon  shall  be  made  as  to  the  constiton 
powers  or  pcdgs  of  or  orwise  in  relon  to  a  Co  by  whom  the 
ppty  was  acquired  in  18 — ,  and  afterwards  sold  in  18 — ,  but 
such  sale  shall  be  assumed  to  have  been  valid  and  effectual 
in  all  respts. 

vni.  The  prodon  of  a  printed  copy  of  the  rules  of  any 
Benefit  Bldg  Society,  incorporated  or  unincorporated,  with 
a  copy  of  the  certfe  of  the  certifying  barrister  or  of  the 
certfe  of  incorporon  (as  the  case  may  be)  certified  by  the 
secretary  or  other  officer  of  the  society,  shall  be  taken  as 
conclusive  evidce  that  the  society  was  and  is  duly  con- 
stituted, and  no  evidce  shall  be  required  of  the  apptmt 
of  any  origl  or  substituted  trees,  dirors,  or  other  officers 
of  any  such  society,  and  no  objon  or  question   shall  be 


As  to 

building 
societies. 


(«)  See  now  the  Conv.  Act,  1881,  s.  70 ;  Be  Hall  Dare,  21  Ch.  D.  41. 

(i)  See  now  the  Copyhold  Act,  1887. 

(c)  As  to  evidence  of  the  constitution  and  rales  of  the  Society,  see  6  &  7 
Will.  IV.,  c.  32,  8.  4  ;  37  &  38  Vic,  c.  42,  ss.  17,  20.  As  to  the  effect  of 
the  statntoiy  receipt  on  redemption  of  a  mortgage,  see  the  former  Act, 
6.  5  ;  and  the  latter  Act,  s.  42 ;  and  ifrfra^  Mobtgaoes. 
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raised  as  to  the  operon  or  effect  of  any  statutory  rect 
given  on  the  redmon  of  any  mtge  to  any  such  society 
or  the  trees  thof,  and  all  acts  htofore  done  or  for  the 
pposes  of  this  sale  hrafter  to  be  done  by  any  such  society  or 
the  trees  thof  shall  be  deemed  to  have  been  and  to  be 
authorised  and  yalid  in  all  respts. 

IX.  The  pchaser  shall  not  require  the  prodon  of  the  rules  The  same, 
or  any  informon  as  to  the  constiton  of  any  Bldg  Society  to 

wch  or  to  the  trees  whof  any  of  the  ppty  has  been  mtged, 
and  shall  assume  mritht  any  evidce  that  the  psons  to  whom 
any  such  mtge  was  made^  and  the  psons  signing  the  rect  on 
redmon  thof,  were  resply  the  duly  constituted  trees  for  the 
time  being  of  the  society. 

X.  The    pchaser  shall  not  require   any   evidce   of  the  Evidence  of 
failure  of  issue  of  K.,  named  in  a  deed  in  18 — ,  or  of  the  ^*"**'**' 
number  and  names  of  the  chn  of  L.,  also  thrin  named,  or 

that  M.y  one  of  such  chn,  died  under  age  and  witht  havg 
been  married,  other  than  a  statutory  declon  of  those  facts 
made  in  18 —  by  [A.  who  was,  and  whom  the  pchaser  shall 
assume  to  have  been]  a  member  of  the  family,  the  statemts 
in  wch  shall  (witht  any  further  evidce  by  prodon  of  certfes  or 
orwise)  be  accepted  as  correct  and  sufft  in  all  respts,  and  no 
objon  shall  be  taken  on  acct  of  the  declon  havg  been  made 
by  an  interested  pson. 

XI.  Pabt  of  the  ppty  was  acquired  by  the  vendor's  testor,  Pwrtoer- 
with  a  ptner  who  died  in  18 — ,  as  ptnp  or  jt  ppty.     An  peity^^ 
agreemt  between  the  testor  and  the  repves  of  the  deced 
ptner  contg  an  endorsed  rect  for  the  pchase  moy  payable  l?y 

the  testor  thruuder  shall  be  considered  as  havg  been  a  full 
settlemt  of  all  questions  between  the  pties  witht  prodon  of 
the  ptnp  articles  and  also  as  a  makg  over  of  all  intt  of  the 
deced  ptner  in  the  ptnp  or  jt  ppty  to  the  testor  and  such 
agreemt  shall  not  now  as  to  any  equitable  este  or  intt  be 
required  to  be  carried  out  by  convce,  and  as  to  any  other 
matter  thrunder  shall  be  assumed  to  have  been  fully  and 
effectually  carried  into  effect. 

xn.  The  title  is  derived  under  a  peaceable  re-entry  made  in  Title  under 
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re-entry  for  ig —  by  Virtue  of  a  power  of  absolute  re-entry  for  nonpaymt 

ment  of      of  a  perpetual  rent  chge  of  £ contd  in  a  deed  in  18 — 

P^tual    jjy  ^^jj  g^^jj  j.gjj|^  ^jjgg  ^j^g  reserved,  and  the  vendors  or  their 

charge.  predecessors  in  title  have  ever  since  been  in  undisturbed 
posson  or  rect  of  the  rents  of  the  ppty.  A  statutory  declon 
or  declons  by  a  pson  or  psons  acquainted  with  the  facts  and 
speakg  to  the  best  of  his  or  their  knowledge,  informon,  and 
belief,  shall  be  accepted  as  sufft  and  conclusive  evidce  of 
these  facts,  and  that  the  power  of  re-entrj-  had  arisen  and 
was  well  exercised,  and  that  the  seisin  in  fee  of  the  ppty  was 
thby  acquired  dischged  of  all  claims  of  the  previous  owner, 
and  no  question  shall  be  raised  as  to  the  validity  of  the 
power  of  re-entry  (a). 

Mistake  as      xru.  A  PORTION  of  the  ppty  in  the  palish  of ,  wch  is 

of  S™    believed  to  be  freehd,  subjt  only  to  the  fee  farm  rent  mentd 

subject  to    in  the  parlars,  has  in  several  documts  been  treated  as  leasehd 

rent.  witht  statg  the  tenn  of  j^rs  for  which,  or  the  pson  under 

whom,  it  was  supposed  to  have  been  held.     A  declon  will 

be  furnished  by  a  pson  who  has  known  the  ppty  for 

yrs,  and  for  many  yrs  acted  as  agent  for  the  owner  in 
coUectg  the  rents  and  dischging  the  outgoings,  that  he  has 
always  understood  and  still  believes  this  land  to  be  freehd. 
The  pchaser  shall  therefore  accept  such  title  to  this  land  as 
the  vendors  have,  and  take  a  convce  thof  from  them  as  freehd. 
XIV.  On  a  sale  of  part  of  the  ppty  in  18 —  by  trees  of  a 

settlemt  a  sum  of  £ was  pd  to  the  tenant  for  life  for  the 

wood  to  life  growing  underwood.    No  objon  or  requison  shall  be  founded 
on  this. 

As  to  agree* 
ments  with 
tenants. 


Payment 
of  price 
of  under- 


insurance 
against 
fire  (e). 


XV.  No  objon  shall  be  taken  with  respt  to  the  terms  of  the 
agreemts  with  the  tenants  [or  on  acct  of  the  same  havg  been 
entd  into  by  the  mtgor  alone  (6)]  or  any  irregularity  thrin. 

XVI.  Any  insurance  agst  fire  subsisting  on  the  ppty  [any 
lot]  shall  be  for  the  benefit  of  the  pchaser,  but  the  vendor  shall 


(a)  See  infra j  p.  325,  note. 

(ft)   See  as  to  this,  the  Con  v.  Act,  1881,  b.  18. 
As  to  fire         (/•)  Without  this  provision  the  purchaser  will  not  get  the  benefit  of  the 
insurance,    insurance  (see  Rayner  v.  Prenton^  18  Ch.  D,  1  j  Castellain  y.  PreHon,  11 
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not  be  bound  to  keep  np  or  renew  the  same  and  the  pchaser 
shaU  not  be  entiled  to  rece  any  money  beoomg  payable  under 
the  policy  until  completion  and  shall  pay  to  the  vendor  a  due 
proportion  of  the  current  yr's  premium. 

xvn.  No  objon  or  requison  shall  be  made  on  acct  of  any  Ai  to  in- 
deed, will,  or  other  instrumt  not  havg  been  registered  in  the  J^J^JJ^^** 
county  register.  tered.* 

xym.  No  objon  shall  be  made  on  acct  of  any  documt  [exted  Ai  to 
prior  to  the  17th  May,  1888]  being  unstamped  or  insufftly  "'^P*  (**^ 
stamped. 

XIX.  In  the  yr a  convce  of  pt  of  the  ppty  was  exted  Exacation 

by  attorney.    No  objon  shall  be  made  as  to  the  sufficiency  oonvey- 
of  the  power  of  attorney,  and  no  proof  shall  be  required  *^®®  **y 
that  the  ppal  was  then  alive,  or  that  the  power  remained  in  (&>. 
force. 

XX.  One  of  the  vendors  being  abroad,  the  convces  wiU,  Kxoctttion 

®  by  attor- 

as  regards  him,  be  exted  by  attorney,  and  every  pchaser  shall  ney  (6). 
be  satisfied  with  such  exon,  and  shall  assume  that  such 
power  of  attorney  is  valid  and  subsistg,  witht  requiring  any 
evidce  that  such  vendor  is  alive  or  orwise. 

XXI.  The  este  being  held  in  undivided  shares,  and  the  Provbion 

owner  of  one  of  such  shares  being  resident  abroad  in ,  vendors 

if  any  delay  or  difficulty  occur  in  obtaining  a  convce  of  such  ^*°|j 
share,  the  pchaser  shall  retain  a  proportionate  pt  of  the 
uopd  balce  of  the  pchase-moy,  and  pay  intt  thron  at  the 

rate  of  £4  per  cent,  per  annum,  until  such  share  shall  be 
duly  conveyed. 

XXII.  The  ppty  [Any  two  or  more  lots  bought  by  the  same  As  to  sepa- 

rate COD- 


vevances. 


Q.  B.  D.  380)  unless  he  could  bo  indirectly  by  calling  on  the  Insurance  Com- 
pany to  reinstate  the  building  under  the  Act,  14  Geo.  3,  c.  78,  s.  83.  ^i^.,  how> 
ever,  whether  the  decision  in  Exp,  Goreley,  4  De  G.  J.  &  S.  477,  that  that 
enactment  applies  bejdnd  the  bills  of  mortality,  is  right ;  see  per  Lord 
Watson  in  Westmingter  lire  Office  v.  Glasgow,  ^c.  Society,  13  App.  Cas.  at 
p.  716 ;  and  ef.  per  Lord  Selbome  at  p.  714 ;  see  also  Dav.  Prec.  4th  ed., 
▼ol.  2,  pt.  II.,  p.  55  et  seq. 

(a)  See  Customs,  &c.  Act,  1888,  s.  20,  p.  249. 

(^3  ^  to  execution  by  attorney,  see  the  Conv.  Act,  1881,  ss.  46-48  ,*  the 
Conv.  Act,  1882,  ss.  8, 9  ;  and  p.  196,  note. 
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pchaser]  shall  be  assured  to  the  pchaser  or  his  nominees  in 

such  peels  and  by  such  convce  or  convces  as  the  pchaser 

shall  think  fit,  but  any  addonal  costs  occasioned  to  the 

vendors  by  more  than  one  deed  of  convce  being  required 

shall  be  pd  by  the  pchaser. 

Expenses.        XXIII.  WiTH  the  exception  of  the  expense  of  makg  and 

Stringent    deliverg  the  abstract,  all  expses  whatsr  (whether  occasioned 

to  the  vendors  or  the  pchaser)  of  and  incidental  to  the  veri- 

ficon  or  complon  of  the  abstract,  or  the  investigon  or  proof 

of  the  title,  or  the  preparon,  perusal,  exon,  and  complon  of 

the  convce  and  any  other  deeds,  and  all  other  costs  and 

chges  shall  be  borne  and  pd  by  the  pchaser. 

Option  to        XXIV.  The  pchaser  shall  be  entled  to  posson  on  signing  the 

purchaser  *^  ^  ^^  o        o 

to  take  im-  subjoined  agreemt  and  paying  the  deposit  and  all  outgoings, 

possession.  ^^^  shall  pay  intt  at  £4  per  cent  per  annum  on  the  unpd 

balce  of  the  pchase-moy  from  the  day  of  sale  up  to  the  day 

fixed   for  complon  whether  he   actually  takes  posson  or 

not,  and  if  from  any  cause  other  than  the  wilful  default  of 

the  vendor  the  pchase  is  not  then  completed,  the  pchaser 

shall  pay  intt  at  £5  per  cent,  per  annum  on  such  balce  from 

that  day  until  complon.     In  the  event  of  the  pchaser  taking 

posson  he  shall  keep  the  ppty  insured  agst  fire  up  to  three - 

fourths  of  its  value,  and  shall  not  make  any  alteron  thriu 

witht  the  vendor's  consent  until  after  the  complon  of  the 

pchase,  but  such  taking  of  posson  shall  not  be  deemed  an 

acceptce  of  the  title,  and  in  the  event  of  the  sale  being 

annulled  he  shall  redeliver  posson  and  pa^^  intt  as  afsd  and 

make  good  dilapidations  arising  during  his  occupon,  reasble 

wear  excepted,  without  makg  any  claim  agst  the  vendor  in 

respt  of  his  expenditure  on  the  ppt3^ 

Provision        xxv.  If  any  pchaser  shall  within  seven  days  after  the  sale 

of  part  of^  give  to  the  vendor's  solor  notice  in  writg  of  his  desire  to 

purchase-    toiTow  any  portion  of  the  pchase  moy,  the  vendor  will  lend 

money  on  i  <ii  i 

mortgage,    or  procure  to  be  lent  to  the  pchaser  the  amount  specified  in 
such  notice  not  exceedg per  cent,  of  the  pchase  moy  at 


(/i)  See  another  atringent  fomij  i^fruj  p.  348. 
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intt  at  £5  per  cent,  per  ann :  the  pehaser  havg  the  option  of 

payg  off  the  loan  or  any  pt  thof  not  being  less  than  £ 

in  any  one  paymt  at  any  time  within yrs  of  the  date 

fixed  for  complon,  or,  "  by  equal  half-yrly  instalmts  extendg 

over yrs,"  conditionally  on  the  punctual  paymt  of  intt, 

such  loan  and  intt  to  be  seed  by  mtge  of  the  pchaser's  lot 
or  lots  in  the  usual  mner  at  the  expse  of  the  pchaser,  such 

expse  not  to  exceed  £ for  each  lot  exclusive  of  stamp 

duty  and  of  the  chges  (if  any)  of  the  pchaser's  own  solor, 
the  form  of  such  mtge  (if  the  pties  differ)  to  be  settled  by 
counsel  to  be  nominated  by  the  vendor,  but  this  agreemt  to 
advance  moy  is  conditional  upon  the  pchase  and  mtge  being 
completed  \^ithin  the  time  appted  for  the  complon  of  the 
pchase.  Or  any  pchaser  wishing  to  save  the  expse  of  a  mtge, 
and  not  havg  put  the  vendor  to  any  expse  as  to  the  title  or 
convce  may  obtain  the  same  benefit  by  signing  and  delivering 
to  the  vendor's  solor  within  seven  days  after  the  sale  the 
printed  form  of  contract  providg  for  paymt  of  the  pchase 
moy  by  instalmts,  wch  form  will  be  produced  at  the  sale 
and  in  the  meantime  may  be  seen  on  applon  to  the  vendor's 
solor. 

XXVI.  Ant  dispute  or  diffce  arising  either  between  any  Disputes  to 
pchaser  and  the  vendors,  or  between  any  of  the  pchasers,  on  ^^^Jf  ^^^^ 
any  matter  arisg  out  of  the  parlars  or  plans,  shall  be  left  tioneer. 
wholly  to  the  auctioneer  to  determine,  who  shall  also  decide 
how  the  costs  of  such  refce  shall  be  borne,  and  his  decision 
shall  be  bindg  on  all  pties. 

xxvn.  The  statemts  of  fact  made  by  the  vendors  in  the  ABtostate- 
parlars  and  these  condons  are  believed  by  them  to  be  correct,  ^^^  ^n- 
but  they  shall  not  be  required  to  adduce  any  proof  thof  ditiona  (a). 
beyond  what  is  in  their  posson. 

xxvin.  The  sale  is  subjt  to  the  common  form  condons  of  incorpora- 
the  — '• —  Law  Society,  but  so  that  in  case  of  variance  or  common 
inconsistency  these  special  condons  shall  prevail.  conditions 

*                  ^                                          *^  cf  proTin- 

' cial  Law- 
Society  (6). 

00  See  as  to  this,  Dart,  V.  k  P.  170. 
{b)  See  Dart,  139. 

V  2 
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VI. 

Incumbrances  a7id  Outstanding  Estates,  &c. 

Payment         I.  Ix  shall  be  assumed  that  all  legacies  bequed  by  a  testor, 

and^nui-  ^^^  ^^^^ ^^^  ^^  upwards  before  the  sale,  have  been  pd  ; 

ties.  and  that  two  annies  of  £ and  £ ,  bequed  by  a  testor, 

who  died  in  the  yr ,  have  ceased  by  the  deaths  of  the 

annuitants  or  been  reled,  and  that  all  arrears  thof  have  been 
pd,  or,  *'  that  all  legacies  and  annies  bequed  by  any  testor, 
who  died  20  3^rs  and  upwards  before  the  sale,  have  been  dul^^- 
pd  and  satisfied  or  ceased,  and  that  there  is  no  outstandg 
chge  or  claim  in  respt  thof." 
Annuity.        II.  The  pchaser  shall  not  require  any  rele,  or  make  any 

requison  or  objon  in  respt  of  an  anny  of  £ ,  given  by  a 

testor,  who  died  in  the  yr ,  to  a  pson  who  appears  from 

the  recital  of  a  deed  of  covt  for  paymt  of  and  indemnity  agst 

such  anny,  dated,  &c.,  to  have  been  then  aged . 

Indemnity       m.  Pt  of  the  ppty  sold  is  with  other  ppty  subt  to  a  life 

ad^V  ^7  ^^^y  of  £ •    The  vendors  will  endeavour  to  obtain  a  rele 

inTcatment  from  the  annuitant ;  but  shd  they  be  unable  to  do  so,  of 

'  wch  inability  the  statemt  of  their  solor  shall  be  sufft  evidce, 

the  pchaser  shall  be  satisfied  with  the  investmt  of  a  portion 

of  the  pchase-moy  in  the  pchase  in  the  names  of  two  trees 

(one  to  be  appted  by  each  pty)  of  a  govemmt  anny  of  like 

amt,  or  of  governmt  stock,  the  divds  whof  will  suffice  to 

answer  the  sd  anny,  upon  trusts  for  securg  the  pa3'mt  thof 

and  subjt  thto  for  the  vendors  to  be  decld  by  a  deed  to  be 

prepared  by  and  at  the  expse  of  the  vendors,  the  pchaser 

bearg  the  expse  of  the  approval  and  exon  thof  on  his  pt. 

Indemnity       ly.  The  ppty  togr  with  other  family  ppty  in  the  same  county 

family        Hiay  become,  under  the  marre  settlemt  of  the  vendor,  subjt 

charges      ^q  ^  j^fg  an^y  of  £ to  his  wife,  if  she  survives  him,  and 

(fl)  See  now  the  useful  provision  in  the  Conv,  Act,  1881,  8.  5  (the 
machinery  of  which,  however,  would  often  be  too  expensive) ;  and  as  to 
settled  estates,  the  Settled  Land  Act,  1882,  ss.  6,  24  (4,  5,  6). 
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to  a  chge  of  £ for  the  benefit  of  chn,  but  as  the  other 

ppty  subjt  to  the  chge  is  of  considerable  extent,  and  far 
exceeds  in  value  any  chges  wch  can  thus  arise  (of  wch  &ct 
no  proof  further  than  appears  by  the  abstract  shall  be  re- 
quired) the  respve  pchasers  shall  not  be  entled  to  require 
any  rele  of  these  chges  or  to  make  any  inquiries  resptg  them, 
but  shall  be  satisfied  with  the  covt  of  the  vendor  to  indem- 
nify the  pchaser  and  the  pchased  ppty  agst  the  same  [togr 
with  a  chge  thof  on  the  unsold  pt  of  the  ppty  in  exoneron 
of  the  pt  sold,  and  the  approprion  in  the  names  of  three 
respectable  trees  to  be  nominated  by  the  vendor  of  the  sum 

of  jE 2J  per  cent,  consolidated  stock,  to  be  held  upon 

pper  trusts  (to  be  decld  by  a  deed  to  be  prepared  by  and  at 
the  expse  of  the  vendor),  for  securg  the  paymt  of  the  sd 
chges,  and  subjt  thto  upon  trusts  for  the  benefit  of  the 
vendor,  includg  a  trust  for  paymt  of  the  income  to  him  until 
the  same  shall  be  required  for  meetg  the  sd  chges,  and  with 
a  power  to  the  trees  to  transpose  the  investmt  of  the  fund 
into  any  invcstmts  authorised  by  law  for  the  investmt  of 
trust  moy,  except  mtges  in  Ireland,  and  any  other  pper  or 
usual  provons]. 

V.  Upon  a  convce  of  the  ppty  in  the  yr ,  the  con-  OutBtand 

currce  of  a  tree  or  trees  in  whom  the  legal  este  was  out-  J^te. 
standing  was  not  obtained.     The  pchaser  shall  not  require 

the  vendors  to  procure  a  reconvce  of  such  legal  este,  or  to 
trace  the  devolon  thof,  or  make  any  requison  or  objon  in 
relon  thto. 

VI.  Any  legal  este  which  may  be  outstandg  shall,  if  re  The  sam?. 
quired  to  be  got  in,  be  traced  and  got  in  by  the  pchaser  at  Another 
his  own  expse. 

VII.  With  the  title  deeds  of  lot is  a  mtge  for  £ ,  Satisfac- 

dated,  &c.,  of  the  satisfon  of  wch  the  vendors  have  no  evidce  mortgaiso 
beyond  their  posson  of  the  mtge  deed,  but  the  convce  to  ^**)- 
their  testor  contains  an  indemnity  agst  such  mtge.     The 
pchaser  of  this  lot  shall  assume  that  the  mtge  has  long  since 


(a)  Sec  Sands  to  ThtmptoHf  22  Ch.  D.  614. 
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Lease  not 

fonoAlly 

Rurrcn- 


Restrictive 
covenants 


Reserva- 
tions of 
minerals, 
&c. 


Mortgage 

to  two 

persons, 

without 

joint 

account 

clause. 


been  satisfied,  and  shall  not  make  any  objon  or  requison  on 
acct  of  the  absence  of  a  reconvce. 

vui.  The  vendors  have  no  evidce  that  a  lease  of  the  ppty, 

wch  was  granted  in  18 —  for  the  term  of yrs  from , 

was  formally  surrendered  prior  to  the  grantg  in  18 —  by  the 
predecessors  in  title  of  the  vendors  of  a  fresh  lease  thof  to 
another  pson,  under  wch  posson  has  since  been  held.  The 
pchaser  shall  assume  that  such  former  lease  was  duly  sur- 
rendered, and  shall  not  make  any  objon  or  requison  in  respt 
thof. 

IX.  Lots are  subjt  to  certain  covts  and  restrons  as  to 

buildg,  drainage,  roads,  canning  on  trades  and  other  matters 
contd  in  a  convce  in  18 —  [to  the  vendor]  a  copy  whof  can 
be  seen  at  the  office  of  the  vendor's  solors.  [The  respve 
pchasers  shall  covt  to  observe  such  covts  and  restrons  and 
to  indemnify  the  vendor  in  respt  of  any  psonal  liability  to 
wch  he  may  be  subjt  in  respt  thof  and]  no  proof  shall  be 
required  that  the  same  have  been  observed,  or,  ''  no  objon 
shall  be  made  on  acct  of  any  of  such  covts  and  restrons  not 
havg  been  observed.** 

X.  The  ppty  is  sold  subjt  to  the  reservons  of  mines  and 
minerals  contd  or  referred  to  in  the  sevl  documts  formg  the 
stipulated  commencemts  of  title  [and  to  such  other  reservons 
and  habilities  as  the  same  may  be  subjt  to  under  any  enclo- 
sure act  or  award]. 

XI.  By  deed  dated,  &c.,  lot  1  and  portions  of  lots  2  and  3 

were  mtged  to  two  psons  for  securg  £ and  intt,  witht 

an}^  statemt  that  the  moy  belonged  to  them  on  a  jt  acct. 
After  the  death  of  one  of  the  mtgees,  the  survor  by  deed 
dated,  &c.,  transferred  the  mtge  to  anor  pson,  and  the  psonal 


Restriccive       W  The  existence  of  restrictive  covenants  should  be  specifically  notified  : 

covenants     see  as  to  this  Re  Gloag,  23  Ch.  D.  321 ;  Jhinn  v.  Flood,  25  Ch.  D.  629  ;  28 

to  he  Ch.  D.  586  ;  Ellis  v.  Rogers,  29  Ch.  D.  661  ;  NoUingham,  4-«.  Co,  y.  Btitler, 

"*Tfi*d*"^  15  Q.  B.  D.  261  ;  16  Q.  B.  D.  778 ;  and  as  to  restrictive  covenants  generally, 

see  infra,  p.  302  note.    As  to  the  liability  of  the  purchaser  in  the  absence 

of  special  stipulation  to  give  a  covenant  of  indemnity,  see  Dart,  V^  &  P. 

631,  632. 
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repves  of  the  deced  mtgee  did  not  concur  in  such  transfer. 
No  ohjon  or  requison  shall  be  made  on  this  acct. 

xn.  On  the  pchase  by  the  present  vendor  3  of  the  psons  ConTeruoe 
then  entled  were  infants;  their  shares  of  the  pchase-moy pr^p^y 
(amtg  to  a  comparatively  small  sum)  were  pd  to  a  tree,  who  (<*)• 
by  deed  poll  undertook  to  hold  the  same  in  trust  for  the 
infants  on  their  extg  the  convce,  but  in  case  of  de&ult  then 
in  trust  for  the  present  vendor.     The  convce  contns  a  covt 
for  the  exon  thof  by  the  infants  on  their  attaining  21.     One 
of  the  infants  has  since  attained  that  age  and  has  exted 
the  convce  and  reced  his  share  of  the  pchase-moy.     The 
pchaser  shall  stand  in  the  same  position  as  the  vendor  with 
respt  to  the  2  other  shares^  and  shall  be  satisfied  in  all 
respts  with  the  above  arrangemt,  and  take  the  ppty  subjt  thto. 

xin«  The  pchaser  shall  take  upon  himself  and  satisfy  aU  Tenuit 
the  vendors'  liabilities  to  the  outgoing  tenant  by  virtue  of  "s^"**- 
the  lease  or  agreemt^  the  custom  of  the  country,  or  by  statute 
or  orwise. 

XIV.  No  pchaser  shall  require  any  incumbrance  to  be  dis-  Baieue  of 
chged  orwise  than  by  the  incumbrancer  joining  in  his  jj*^™* 
conveyce. 


VII. 

Missing  Deeds,  Secondary  Evidence. 

I.  Certn  deeds  dated,  &c.,  (comprisg  other  ppty  besides  Want  of 
the  ppty  now  offered  for  sale),  are  not  in  the  vendors'  JJ^«*  ^ 
posson,  and  they  have  no  covt  for  their  prodon.     The  pson  (*)• 
in  whose  posson  such  deeds  now  are  will  pduce  them  for 
examinon  with  the  abstract;   and  the  pchaser  may  have 


(a)  See  now  the  Conv.  Act,  1881,  s.  41,  and  the  Settled  Land  Act,  1882. 
ss.  59,  60. 

(b)  See  the  V.  &  P.  Act,  1874,  s.  2  (3)  -.above,  p.  248. 
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attested  copies  at  his  own  expse,  but  he  shall  not  object  on 
acct  of  the  absce  of  or  require  any  covt  or  acknowmt  for 
the  prodon  of  such  deeds. 
Deeds  not  n.  In  any  case  in  wch  any  abstracted  documt  contns  any 
title  (a),  notice  of  any  deed  or  other  documt  not  abstracted,  the 
pchaser  shall  accept  as  conclusive  the  statemt  of  the  solor 
of  the  vendors,  that  the  same  does  not  relate  to  the  lot  or 
lots  pchased  by  him ;  but  nevs  the  vendors  will,  if  required, 
endeavour  to  procure  the  prodon  of  any  such  deed  or 
documt  for  the  satisfon  of  the  pchaser  at  his  expse. 

Lost  deed.       III.  A  TRANSFER  of  mtgc,  dated  in  ,  is  believed  to 

Recital  have  been  lost  many  yrs  ago,  and  the  vendors  have  no  copy 
or  abstract  thof,  but  the  same  is  recited  in  a  convce  dated, 
&c.  No  objon  or  requison  shall  be  made  in  respt  of  the 
loss  or  non>prodon  of  such  transfer,  and  the  recital  thof 
contd  in  the  sd  convce  shall  be  accepted  as  conclusive 
evidce  of  the  contents  and  due  exon  thof. 
These  1)0.  IV.  The  pchaser  shall  not  require  an  abstract  or  the 
form  (S).  prodon  of  any  deed  or  instrumt  not  in  the  posson  of  the 
vendors,  wch  is  recited  or  noticed  in  any  abstracted  deed, 

will,  or  other  origl  documt,  dated yrs  or  upwards  prior 

to  the  sale,  or  require  any  further  informon  relative  thto 
than  appears  from  the  abstract. 

Attested         y.  A  MTaE,  dated  in  the  yr ,  was  upon  a  pchase  in 

evidence,    the  yr  covted  to  be  pduced  by  the  pson  in  whose 

posson  the  same  then  was.    The  vendors,  after  much  search 
and  inquiry,  have  been  unable  to  discover  where  this  deed 
now  is,  but  they  have  in  their  posson  an  attested  copy  thof 
purportg  to  have  been  examined  with  the  origl  deed  in  the 
yr ,  wch  shall  be  accepted  as  sufft  evidce  of  the  con- 
tents and  due  exon  of  such  mtge,  witht  prodon  of  the  origl. 
As  to  deeds     yi.  The  vendors  shall  not  be  required  to  produce  or  trace 
coming!      the  existce,  or  show  the  custody  of  any  deed  or  instrumt 
Stringent,   not  in  their  posson,  or^  **  No  objon  shall  be  made  on  acct  of 


(rt)  See  J<yM$  v.  Smith,  1  Ph.  244  ;  Dart,  T.  &  P.  970. 
(ft)  See  also  Genkbal  Conditions,  p.  255,  clause  7. 
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the  inability  of  the  vendors  to  trace  or  procure  the  prodon 
of,  or  the  want  of  a  covt  for  the  prodon  of  any  deeds  or 
mnnimts  not  in  their  posson/' 


vni- 

Land-Tax  and  other  Outgoings,  Apportionment  (a). 

I.  A  CBBTFE  of  the  redemption  of  the  land-tax,  dated,  &c.,  Exemption 
shall  be  accepted  as  sufft  evidce  of  such  redemption,  witht 


proof  of  the  identity  of  the  lands  in  respt  of  wch  the  tax 
was  redeemed. 

n.  No  evidce  shall  be  required  of  the  redemption  of  the  The  nuite. 
land-tax  except  a  certfe  or  declon  of  the  collector  of  land-  ^o^w 
tax,  or,  "  the  vendors'  steward/'  to  be  made  if  required  at 
the  pchaser's  expse,  that  the  ppty  is  not  now  assessed  to  the 
land-tax,  or,  "  that  no  land-tax  is  now  [or,  has  for  the  last 
yrs]  been  pd  in  respt  of  the  ppty." 

in.  The  prodon  of  an  oflSce  copy  of  a  declon  of  merger  (6)  Freedom 
by  a  former  owner  of  the  tithe  rent-chge  shall  be  taken  as 
conclusive  evidce  that   the   ppty  is   tithe   free,  or,  "No 
pchaser  shall  be  entled  to  any  other  proof  of  the  ppty  being 
tithe  free  than  is  afforded  by  the   tithe    apportionmt  for 

the  parish  of ,  wch  shall  be  examined  by  the  respive 

pchasers  at  their  own  expse." 

lY.  No  land-tax  has  ever  been  pd  by  or  claimed  agst  the  Exemption 
vendors,  and  the  tithe  rent-chge  has  been  chged  by  them  ^^^  i^^^ 
on  other  ppty  of  ample  value ;  and  each  pchaser  shall  be  *i****- 
satisfied  by  a  declon  to  that  effect,  to  be  made  (if  required) 


(a)  As  to  land  sabject  to  chief  rents,  see  p.  327  et  seq, 

(Jf)  If  the  tithes  though  belonging  to  the  vendor  are  nnmerged,  the  land  Meiger  of 
is  not  aocurately  described  as  "  tithe  free,"  and  the  vendor  maj  be  boand  to  tithes. 
merge  them  at  his  own  expense.    As  to  merger,  see  Dart,  V.  &  P.  336,  399, 
note. 
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at  the  expse  of  the  pchaser^  that  his  lot  is  free  from  land- 
tax  and  tithe  rent-chge. 
2th*  ^k^      ^'  "^^  objon  or  requison  shall  be  made,  or  compenson 
Indemnity  claimed  in  respt  of  any  quit  rent,  tithe  rent-chge,  or  other 
•**"■*•      similar  liability  to  wch  any  of  the  premes  now  sold  may  be 
subjt  togr  with  other  lands,  bat  in  respt  whof  an  indemnity 

has  been  given,  or  no  paymt  made  for yrs  or  upwards ; 

and  the  pchaser  shall  accept  a  statutory  declon  as  conclusive 
evidce  of  such  indemnity  or  non-paymt. 
Theaame.       yj^  ip^^  r^gpiy^  Iq^  ^re   sold  subjt  to  any  quit-rents, 

ment,  &c.  land-tax,  and  tithe-rents  chged  thron,  alone  or  jtly  with 
(•J*  other  ppty ;  and  the  respive  pchasers  shall  not  make  any 

objon  on  the  ground  of  the  same  or  any  of  them  not  being 
now  or  formerly  legally  apportioned,  or  require  the  same  to 
be  so  apportioned,  or  any  indemnity  agst  such  pts  thof  as 
ought  to  be  borne  by  other  ppty. 
Apportion-      yjj^  ^HE  land-tax,  tithe  rent-chge,  [scots],  and  other  out- 
land-tax,     goings,  and  the  rents  payable  by  the  tenants,  shall  be  taken 
ou^inraf  to  be  apportioned  between  the  respive  lots,  as  mentd  in  the 
parlars ;  and  no  objon  shall  be  made  upon  the  ground  of 
such  apportionmt  not  being  legally  bindg,  or  the  tenants 
not  having  concurred  thrin.     [A  legal  apportionmt  thof 
resply  shall  nevs,  if  desired  by  any  pchaser,  be  effected  by 
the  vendors,  as  far  as  circes  will  admit,  and  at  the  expse  in 
all  respts  of  such  pchaser,  or,  "at   the  jt  expse  of  the 
pchasers  concerned  thrin,"  but  the  complon  of  the  pchasc 
[of  any  lot]  shall  not  be  thby  delayed,  and  the  vendors  shall, 
in  respect  of  any  unsold  lot,  for  the  ppose  of  this  condon 
stand  in  the  place  of  the  pchaser.] 
h*u°  ^T^      ^^^'  ^^^  vendors  shall  not  be  called  upon  to  fmTiish  any 
iiientH,quit-  evidce  beyond  that  shown  by  the  munimts  or  documts  in 
rents,  &c.    tiiejr  posson  of  the  rents  and  services  under  wch  the  ppty 

Redcmp-  (a)  Ar  to  the  redemption  of  quit  rents  and  perpetual  rents  (other  than 
tion  of  tithe  rent-charge,  or  rents  reserved  on  sales  or  on  grants  for  building  pur- 
^°^*  poses),  see  the  CoOv.  Act,  1881,  s.  45  ;  as  to  enfranchisement  rent  charges, 

see  the  Copyhold  Act,  1887,  ss.  17,  18  ;  and  as  to  extraordinary  tithe  rent- 

charges,  sec  48  &  40  Vic.  c.  54,  ss.  5,  6. 
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is  held,  or  what  parlar  portions  of  the  ppty  [respire  lots] 
are  subjt  to  the  quit-rents,  land-tax,  or  other  outgoings 
specified  in  the  parlars. 


IX. 

Identity,  Quantity^  Misdescmption. 

I.  The  pchaser  shall  not  require  any  proof,  beyond  what  identity 
is  afforded  by  the  munimts  themselves,  of  the  identity  of  (")• 
the  ppty  with  that  described  in  any  of  the  munimts  [prior  to 

a  conrce  in  the  yr 2f  or  for  distinguishg  the  portions 

held  under  the  different  titles. 

n.  The  vendors  will,  if  required,  but  at  the  expse  of  the  ^^  ^^^^ 
pchaser  requirg  the  same,  furnish  or  procure  such  evidce  or 
informon  as  may  be  in  their  power,  for  the  ppose  of  identi- 
fyiiig  any  lot  or  pt  of  a  lot  as  described  in  the  parlars 
with  the  descriptions  contd  in  the  mimimts,  or  of  reconcilg 
or  connectg  the  quantities  or  descriptions  where  the  same 
^er ;  but  no  requison  for  any  such  ppose  or  orwise  con- 
nected with  the  indentificon  of  the  peels  shall  be  persevered 
in  by  any  pchaser,  after  the  vendors  or  their  solors  shall 
have  decld  their  inability  to  comply  thwith ;  and  the  title  to 
any  lot  or  pt  of  a  lot  shall  not  be  objected  to  in  respt  of  any 
such  defect  of  proof  of  identity  or  any  failure  to  define  the 
pis  of  the  ppty  held  under  difft  titles,  but  the  pchaser  shall 
in  that  case  be  en  tied  to  a  declon,  to  be  made  at  his  own 
expse,  that  the  pchased  ppty  has  been  held  in  conformity 
with  the  title  as  deduced  for yrs  and  upwards. 

ni.  The  contents  and  dimensions  of  the  ppty  as  stated  in  Quantity, 
the  parlars  and  plan  havg  been  taken  from  an  actual  survey, 
are  believed  and  shall  be  taken  to  be  correct,  although  the 


(a)  See  Dart,  Y.  &  P.  175,  as  to  the  snfficiency  of  this  condition. 
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and  quan- 
iitj. 


Identity. 

VarioQs 
Btipula- 
tionB. 


Miade- 
Ecription. 


same  may  differ  from  the  results  of  other  surveys,  or  from  the 
contents  mentd  in  some  of  the  munimts  [or,  the  quantities 
contd  in  the  book  of  referee  to  the  ordnance  map  for  the  sd 
parish  of .] 

IV.  No  objon  shall  be  taken  on  the  ground  that  any  of 
the  old  descriptions  and  measuremts  do  not  accord  with  the 
present  state  of  the  ppty,  as  shown  in  the  parlars  and  plan. 

V.  Various  alterons  having  taken  place  by  the  removal 
of  fences,  enclosures,  change  of  names,  and  orwise,  the 
vendors  shall  not  be  required  to  identify  or  connect  any  pt 
of  the  ppty  sold  with  the  descriptions  contd  in  any  of  the 
abstracted  munimts^  nor  to  acct  for  any  apparent  variance 
as'to  quantit}',  abuttals,  or  orwise,  nor  to  explain  or  reconcile 
any  apparent  diffces  in  the  abstracted  descriptions,  nor  to 
distinguish  the  present  or  former  copyhd  pt  of  any  lot  from 
the  freehd  pt  thof,  or  the  pts  held  under  different  titles. 

VI.  Any  misstatemt  or  omission  in  the  parlars  shall  not 
annul  the  sale,  and  as  the  premes  may  be  viewed,  such  mis- 
statemt or  omission,  if  discoverable  by  inspection,  shall  not 
be  the  subjt  of  compenson,  but  if  the  same  be  not  so  discover- 
able a  reasble  abatemt  or  compenson  shall  be  made,  &c.,  see 
Genebal  Conditions,  pp.  259,  260. 


Right  of 
way. 


Reservations  (a). 

I.  The  sale  [of  lot ]  is  subjt  to  a  right  of  way,  road, 

or  passage  [of  the  width  of feet]  for  all  pposes,  or, 

"  for  foot  passengers,"  or,  "  for  the  owners  and  occupiers  of 

lot and  their  families  and  servants,  and  others,  with 

or  witht  horses  and  other  animals,  carts,  caniages,  and 
other  vehicles,"  or,  "  for  the  pposes  for  wch  the  same  is  now 

(a)  See  also  Convktances  on  Sale,  Parcels  and  Reservations.  As 
to  the  power  of  limited  owners  to  sell  subject  to  reservations,  see  the  Settled 
Land  Act,  1882,  s.  4  (6),  s.  17  (1). 
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nsed,'^  or  as  the  case  may  be,  to  be  reserved  or  granted  to 
the  vendors,  or,  "to  the  pchaser  of  lot  —  if  sold,  or  if 
not  to  the  vendors,"  between  the  points  marked  A  and  B  on 

the  plan,  or,  "to  and  from  lot as  shown  in  the  sale 

plan,"  and  the  convce  shall  be  framed  accdly,  [and  in  case 
of  difice  as  to  the  mode  of  effecting  such  reservon  or  grant 
the  same  shall  be  settled  by  the  vendors'  counsel]. 

n.  The  vendors  reserve  to  themselves  the  mines,  beds,  Std%  of 
and  quarries  of  coal  and  ironstone,  and  other  metals,  stone,  Without 
and  minerals  within  and  under  the  whole  of  the  ppty,  with™"^«*(")- 
all  necy  or  pper  powers,  rights,  and  easemts  for  searchg  for, 
winng,  workg,  gettg,  and  carrying  away  the  same  whether 
by  under-ground  or  surface  workgs,  [but  not  so  as  to  let 
down  the  surface  whether  built  upon  or  not],  pper  com- 
penson  being  pd  to  the  pchasers  for  all  damage  done  to  the 
surface  or  the  bldgs  thron,  and  for  the  occupon  of  the  surface 
in  or  about  the  exercise  of  such  rights  and  powers  (b) ;  and 
subjt  to  the  obligon  on  the  pt  of  the  vendors  to  restore  the 
surface  when  the  mines  or  minerals  shall  have  been  worked 
out,  or  permanently  ceased  to  be  worked,  and  the  convces 
shall  be  framed  accdly  [and  in  case,  &c.,  as  in  last  form]. 

la.  The  coal  and  ironstone  and  other  mines  and  minis  The  Bame. 
(except  only  marl,  gravel,  and  sand  wch  can  be  got  witht  Another 
going  under  or  passg  through  any  seam  or  vein  of  coal  or 
ironstone)  are  reserved  out  of  the  present  sale,  with  full 
power  for  the  vendors  and  all  psons  claimg  under  them  to 
sink  any  pits  or  shafts,  or  to  erect  or  construct  any  bldgs, 
engines,  machinery,  roads,  tramways,  waterworks,  water- 
ways, airways,  or  other  works  or  conveniences  necy  or  desir- 
able for  the  ppose  of  gettg,  workg,  carrying  away,  convertg, 
or  disposg  of  such  mines  and  minis,  or  for  any  ppose  con- 
nected thwith,  and  to  stack   and   lay  up   any  minis   and 

(a)  As  to  the  right  to  support,  see  IfOve  v.  Bdl,  9  App.  Cas.  286.  As  to 
the  power  of  trustees  to  sell  the  surface  without  the  mines,  see  Buckley  v. 
Jltncdl,  29  Beav.  546  ;  25  &  26  Vic.  c.  103 ;  and  the  Settled  Estates  Act, 
1877,  40  &  41  Vic.  c.  18,  s.  19. 

(h)  As  to  the  condition  for  compensation  being  enforceable  against  the 
assignees  of  the  vendors,  see  Asjpden  y.  Seddon,  1  Ex.  D.  496. 
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Right  to 
get  in 
crops. 


refuse  wch  may  be  raised  out  of  any  such  mines,  makg  all 
reasble  compenson  to  the  surface  owners  and  occupiers  for  the 
time  being  for  such  damage  as  may  be  done  in  the  course  of 
gettg  and  workg  such  mines  and  minis,  and  the  convces 
shall  be  framed  accdiy  [and  in  case,  &c.,  as  in  form  i.]. 

iv.  The  vendor  reserves  the  right  to  gather  in  and  sell 
the  growing  crops  and  fruits  at  any  time  before  the  pchaser 
is  let  into  posson. 


XI 

Restrictions  a%  to  Building,  Maintenance  of 

BoADS,  &c.  (a). 

Sale  sub-        I.  The  sevl  lots  [pv,  Lots to inclusive]  are  sold 

netrictiTe  ^^^  ^'^  ^^  conveyed  subjt  to  the  following  condons  and  stipu- 


As  to  the 

burden  of 

restrictiTe 

coTenants 

nuning 

with  the 

land. 


{a)  It  may  be  taken  as  now  established  that  at  law  the  burden  of  a  cove- 
nant between  vendor  and  purchaser  as  to  the  user,  &c.,  of  land  (unless 
operating  as  a  grant),  never  runs  with  the  land  so  as  to  affect  a  purchaser 
from  the  covenantor ;  Auiterherry  v.  Oldham  Corporation^  29  Ch.  D.  750, 
where  the  previous  authorities  were  fully  examined  ;  1  Smith's  L.  C^  notes  to 
Spencer' 9  Ca$e,  9th  ed.  104.  But  in  equity  a  restrictive  covenant  (t^.,  one 
of  a  negative  or  prohibitory  nature,  such  as  against  building  on  the  land 
or  carrying  on  objectionable  trades,  &c.)f  as  distinguished  from  afliimative 
covenants  (such  as  to  erect  or  maintain  buildings),  will  be  binding  on  pur- 
chasers (including  of  course  lessees)  taking  with  notice  (^Talk  v.  Moxhay, 
2  Ph.  774)  ;  which  notice  may  be  constructive  only,  as  to  which  the  law  is 
not  altered  by  the  enactment  as  to  constructive  notice  in  the  Ck>nv.  Act, 
1882,  s.  3,  see  sub-sec  (2) ;  and  such  notice  will  be  implied  against  a 
purchaser  or  lessee  who  neglects  or  debars  himself  by  the  contract  from 
making  the  usual  examination  of  title  (which  if  xnade  would  have  brought 
to  light  the  restriction),  Patman  v.  JIarland,  17  Ch.  D.  353  ;  Nottingham 
Brick  Co,  v.  Butler,  16  Q.  B.  D.  778.  Negative  covenants  of  this  nature  arc 
not  open  to  objection  on  the  score  of  perpetuity  (i.  Je  S,  W.  R.  Co.  ▼. 
Oomm^  20  Ch.  D.  562),  nor  as  being  in  restraint  of  trade  (^Catt  v.  J\mrlc^ 
4  Ch.  654  ;  Earl  of  Zetland  v.  HUlop^  7  App.  Cas.  427  ;  Dart,  865).  It 
is  proper  that  the  covenant  should  in  point  of  form  be  entered  into  by  the 
grantee  to  uses  or  owner  of  the  legal  estate,  and  should  be  expressed  to  bind 
his  assigns,  though  the  obligation  of  the  covenant  as  attaching  on  future 
purchasers  with  notice  does  not  turn  on  technical  considerations  snch  as  this, 
but  on  the  general  intention  as  evidenced  by  the  deed. 
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Ions  for  the  benefit  and  protection  of  the  ppty  sold  and  the  ■t»P'J»- 
adjoining  este  of  the  vendor  in ,  and  the  present  and 

It  has  been  suggested  that  section  62  of  the  Conv.  Act,  1881  (by  which  the  Sai^gesied 
Statute  of  Uses  was  extended  so  as  to  enable  easements  and  other  rights  in  or  expedients 
o?er  land  to  be  created  by  way  of  limitation  of  the  use,  as  to  the  need  for  ^^^  making 
which  see  3  Dav.  Free.  1217,  note),  might  possibly  be  made  arailable  as  a  J^^°f^** 
means  of  converting  a  right  nnder  a  restrictive  covenant  into  a  legal  right,  \^nA, 
80  as  to  be  enforceable  even  against  purchasers  without  notice  ;  this  ezperi- 
ment  might  be  tried  wichout  harm,  and  possibly  with  success,  since,  accord- 
ing to  the  view  of  such  covenants  expressed  by  Jessel^  M.  B.,  in  X.  4:  S,  If. 
R  Co,  V.  Oomm,  20  Ch.  D.  583  (and  see  Dart,  V.  &  P.  863),  if  that  enact- 
ment would  apply  to  the  case,  the  defence  of  "  purchase  for  value  without 
notice  "  could  no  longer  be  set  up  as  a  defence.    Another  suggestion  which 
U  stated  (Challis  on  Beal  Property,  272),  to  have  been  acted  on  in  practice, 
is  that  a  long  term  should  first  be  created  burdened  with  the  covenants,  and 
then  be  enlarged  into  a  fee  under  the  Conv.  Act.  1881,  s.  65,  so  that  the 
oovenants  may  attach  on  the  fee  nnder  sub-s.  (4).    This,  however,  though 
probably  eifectnal  is  somewhat  cumbrous. 

As  regards  the  devolution  of  the  benefit  of  a  restrictive  covenant,  it  seems  As  to  the 
that  at  law  it  is  necessary  that  the  person  claiming  the  benefit  should  be  *'  in  of  benefit  of 
the  same  estate  "  as  the  original  covenantee,  so  that  if  that  estate  has  been  '""^  ^^^'' 
defeated  by  an  appointment  under  an  overriding  power,  the  covenant  could  "^'^^ 
not  be  sued  npon  at  law  by  the  appointee  (1  Smith's  L.  C.  89,  referring  to 
Ecaek  V.  Wadham,  6  East,  289) ;  but  that  this  technicality  would  not  be 
regarded   in    equity   where    it    is    opposed  to,  and    would   defeat    the 
manifest  intention  of  the  parties  seems  clear ;  such  questions,  however, 
shoold  of  coarse  be  avoided  by  making  the  covenant  with  the  grantee 
of  the  legal  estate  in  fee,  so  that  the  benefit  of  the  covenant  may  go 
at  law  with  that  estate  to  all  peisons  to  whom  it  may  pass,  whether 
by  conveyance  or  the  Statute  of  Uses  ;  and  it  should  be  expressed  to  extend 
to  the  ^  heirs  and  assigns  "  of  the  covenantee  (unless  those  words  arc 
omitted  in  reliance  on  the  Conv.  Act,  1881,  s.  58).    The  property  of  the 
vendor  for  the  benefit  and  protection  of  which  the  covenants  are  imposed 
should  be  defined  ;  and  even  then  it  may  be  a  question  whether  a  sub- 
sequent purchaser  from  the  vendor  of  all  or  part  of  the  land  retained  by  him 
is  entitled  to  the  benefit  of  the  covenant  unless  such  benefit  was  expressly 
included  in  his  conveyance  {Renalt  v.  Cowlhhaw,  9  Ch.  D.  125, 11  Ch.  D.  866). 

The  question  whether  contemporaneous  or  subsequent  purchasers  of  parts  As  to  the 
of  a  building  estate  are  entitled  to  enforce  such  covenants  against  other  pur-  right  of 
chasers  depends  on  the  intention,  which  is  to  be  gathered  from  all  the  cir-  ^^^^  ^^^^' 
cnmstances  in  each  case,  as  to  whether  the  restrictions  are  imposed  merely  g«fo^ 
for  the  benefit  and  protection  of  the  vendor  himself  (as  in  Keate»  v.  Lyon  covenants. 
4  Ch.  218,  and  RenaU  v.  CowlUhaw,  uhi  fup."),  or  for  the  common  benefit  of 
the  purchasers  (as  in  Mann  v.  Stephens^  15  Sim.  377  ;   Wettem  v.  Maedet' 
Kott,  2  Ch.  72 ;  Cole*  v.  Sims,  Kay  56,  5  De  G.  M.  &  G.  1  ;  Nottingham, 
4'r.,  Co,  V.  BvtUr,  15  Q.  B.  D.  261 ;  16  Q.  B.  D.  778 ;  sec  also  MarHn  «. 
Spieer,  34  Ch.  D.  1 ;  affirmed  suJf  nom-,,  Spicer  v.  Martin,  14  App.  Ca.  12, 
approving  lienaU  v.  Chwlishaw,  uhi  sup,^ ;  see  the  statement  of  the  law  by 
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future  owners,  lessees,  and  tenants  from  time  to  time    of 
such  ppty  and  este,  (a)  namely : 
Waili  and       a.  (1)  EvERY  pchaser  shall  forthwith  make  and  for  ever 
maintain  pper  boundary  walls  or  substantial  [oak]  fences 

on  his  lot  on  the  sides  marked on  the  sale  plan  [of  such 

height  and  design  as  shall  be  prescribed  by  the  vendor]. 

The  mme.       a.  (2)  No  wall  or  fence  agst  a  road  (except  walls  or  fences 

Limit  aa  to  j^q^  existg)  shall  exceed ft inches  in  height  from 

the  surface  of  the  road  or  footpath. 

Wills,  J.,  15  Q.  B.  D.  268,  approTed.by  the  Court  of  Appeal,  in  Nottingham^ 
dsr,,  Co.  V.  By  tier  ;  and  Bee  also  Collins  v.  Caxtle,  36  Ch.  D.  243  ;  Dart,  865, 
et  scq.    The  vendor  ,in  such  a  case  may  not  be  in  a  position  to  release 
or  modify  any  of  the  restrictiTe  covenants  stipulated  to  be  entered  into  bjr 
the  different  purchasers  (see  Wettem  v.  Macdermott,  1  Eq.  499  ;  Martin  v. 
Spicer,  ubi  sup.')  unless  the  right  to  do  so  is  expressly  reserved  by  the  con- 
ditions, which  may  sometimes  be  desirable.    As  to  the  effect  of  a  lot  sold 
subject  to  such  covenants  being  afterwards  split,  see  King  v.  Di^^keson,  40 
Ch.  D.  596.    As  to  the  extinguishment  of  such  covenants,  by  the  alteration 
of  the  character  of  the  estate,  see  Duke  of  Bedford  v.  Trustees  of  British 
Museum,  2  M.  &  K.  562 ;  Sayers  v.  Collyer,  24  Ch.  D.  180,  28  Ch.  D.  103. 
As  to  restrictive  covenants   or   conditions  affecting  copyholds  on  enfran- 
chisement, see  the  Copyhold  Act,  1887,  s.  8  ;  as  to  the  validity  of  a  perpetaal 
power  of  re-entry  on  breach  of  such  a  covenant,  see  infra^  325,  note  ;  and 
see  generally,  as  to  covenants  of  this  nature.    1   Smith's  L.  C,  notes  to 
Spencer's  Case,  87,  et  scq. 

Tenants  for  life  and  other  limited  owners  selling  under  the  Settled  Land 
Act,  1882,  are  empowered  by  s.  4  (6)  to  impose  restrictions  as  to  user  by  cove- 
nant condition  or  otherwise  either  on  the  land  sold  or  the  land  retained. 
Ai  to  It  is  now  settled  that  the  doctrine  of  Tulh  v.  Moxhay^  applies  only  to 

affirmative  negative  covenants  which  may  be  enforced  by  injunction,  and  that  an  affirm- 
covenants.  ^tive  covenant  {e.g.i  to  maintain  buildings),  unless  it  amounts  to  the  grant 
of  an  easement  or  rent  or  other  estate  in  the  land  (as  in  Roichotham  t. 
Wilson,  8  H.  L.  Ca.  348),  although  it  may  be  valid  and  binding  for  all  time 
as  against  the  covenantor  personally  and  his  estate  after  his  death,  is  not 
enforceable  as  against  purchasers  from  him,  even  with  notice,  by  action 
either  for  specific  performance  or  damages  :  Haywood  v.  Brunsfcick  Building 
Society,  8  Q.  B.  D.  403  ;  L.AS,  W.  R.  Co.  v.  Oomm,  ubi  sup. ;  Avsterbcrry 
v.  Oldham  Corp.,  ubi  sup.  This  question  being  chiefly  important  in  connec- 
tion with  sales  on  chief  rent  is  considered  i^fra,  324,  in  dealing  with  that 
subject. 

For  a  condition  where  the  land  is  subject  to  restrictive  covenants  in  a 
previous  conveyance,  see  above,  294  ;  and  see  also  Convetances  ok  Salb. 
(a)  As  to  defining  the  property  for  the  benefit  of  which  the  restrictions 
are  imposed,  see  last  note.    It  is  often  more  convenient  to  insert  the  re- 
strictive stipulations  in  the  particulars  of  sale. 
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a.  (3)  The  pchaser  [of  each  lot]  shall  forthwith  erect  and  T*»«  ■*»•• 
for  ever  after  maintain  at  his  own  expse  a  good  and  sofft  f^^' 
divon  or  ptj  fence  [consistg  of  a  wall  or  oak  park  paling 
of  not  less  than  5  feet  or  more  than  7  feet  in  height]  on 
the  sides  of  the  premes  [on  one  side  of  his  lot]  within  the 
bonndary  line  as  marked  T  on  the  plan,  and  also  a  fence  in 

front  of  and  to  septe  the  same  from  the  footpath  of 

road  [the  road  or  street  adjacent  thto  as  shown  on  the  plan], 
sach  last  mentd  fence  to  consist  of  dwarf  walls  with  footgs 
of  stone,  or  iron  curb  and  iron  palisading,  with  piers,  gate 
piers,  and  gates,  or  of  close  park  paling  and  swing  gates, 
sigreeablj  to  a  [uniform]  design,  to  be  approved  of  by  the 
vendor  [provd  that  if  one  pson  pchases  2  or  more  adjacent 
lots,  it  shall  not  be  necy  to  make  or  maintain  any  divon 
or  pty  fence  or  wall  for  the  ppose  only  of  separatg  such 
lots  from  each  other].     In  case  any  pchaser  makes  default 

in  erectg  or  repairing  such  fence  or  wall  within days 

after  notice  in  writg  so  to  do  shall  have  been  given  to  him 
by  the  vendor,  or  left  for  him  on  his  land,  the  vendor  shall 
be  at  liberty  to  erect  or  repair  the  same  at  the  expse  of  the 
pchaser,  the  amt  whof  shaU  be  pd  on  demand  made  or  left  as 
last  afsd. 

b'  (1)  The  pchaser  shall  within  calr  months  from  Buildings 

the  date  of  his  conveyce,  at  his  own  cost,  and  under  the  t^S?™ 
inspon  and  to  the  satisfon  of  the  architect  or  surveyor «' » ««- 
of  the  vendor,  erect  and  finish,  in  a  good,  substantial  and 
workmanlike  mner,  upon  each  of  the  plots  of  ground  in- 
cluded in  the  sale,  one  dwellg  house  of  the  cost  of  £ 

^t  the  least,  upon  tlie  same  plan,  of  the  same  form  and 
dimensions,  and  after   the   like  mner   as   the  houses   now 

•already  erected  on  the  east  side  of  the  road  coloured 

on  the  plan. 

h,  (2)  One  house  only,  of  the  cost  of  £ at  least,  shall  The  same. 

be  erected  on  each  plot,  such  cost  to  be  exclusive  of  any  ^  ^  ^^^' 
stabling  and  outbldgs.  value  of 

b.  (3)  Every  pchaser   sliall  within  months  of  the  ^*'''*^^- 

sale  erect  and  finish  on  his  lot  on  the  site  coloured  red  on  Another* 
the  sale  plan  in  accordce  with  plans   and  elevoiis   to   be  ^o'™* 
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The  same. 

Another 
foilli. 


approved  by  the  vendors  or  their  surveyor,  and  for  ever 
thrafter  maintain  in  good  repair  substantial  dwellg  houses 
with  suitable  outbldgs  and  conveniences  of  the  value  of  at 

least  £ each,  or,  "  of  a  clear  yrly  value  for  lettg  or 

occupon  of  at  least  £ each,''  or,  if  sale  is  on  chief  rent, 

*'  of  a  total  value  of  at  least  double  the  value  calculated  at  25 
yi*s'  pehase,  of  the  rent  chged  on  such  lot" 

6.  (4)  One  house  onl}-,  of  the  cost  of  at  least  £ ,  or 


The  same. 

Buildings 
not  to  abot 
on  roads. 


The  same. 

To  keep 
building 
line. 


The  same. 

Another 
form. 


two  semi-detached  houses  only,  of  the  cost  at  least  £ 

each,  and  in  all  respts  accordg  to  plans  and  elevons  to  be 
approved  of  by  the  vendor's  surveyor,  shall  be  erected  on  the 
premes  [on  each  of  the  lots  numbered  resply  on  the  plan 
from to ,  both  inclusive],  but  stablg  or  other  out- 
bldgs, accordg  to  plans  and  in  situons  to  be  approved  of  by 
the  sd  surveyor,  may  be  erected  on  the  premes  [on  any  of 
such  lots]. 

b.  (5)  No  bldg  or  erection  except  the  sd  fence  [a  boundai*y 

fence  not  more  than ft  high,  made  of  materials  and  of 

a  design  to  be  approved  of  by  the  vendor],  shall  at  any 
time  be  erected  on  the  premes  [on  any  of  the   sd  plots] 

within feet  of road  [any  of  the  roads  or  streets 

marked  on  the  sd  plan]. 

b.  (6)  The  front  wall  of  any  house  or  bldg  to  be  erected 
on  any  pt  of  the  premes  shall  range  and  be  in  a  line  with 
the  bldg  line  marked  on  the  plan,  and  no  bldg  or  erection 
of  any  kind  exceptg  verandahs,  porches,  bay  windows,  or 
similar  structures  (a),  to  be  approved  of  by  the  vendor's 
surveyor,  and  exceptg  such  boundary  fence  as  afsd,  shall 
be  erected  on  any  portion  of  the  premes  [of  any  plot]  wch 
lies  between  tlie  bldg  line  and  any  of  the  roads  or  streets 
marked  on  the  sd  plan. 

i.  (7)  The  line  of  frontage  of  the  bldgs  ou  the  respire 
lots  shall  not  approach  nearer  to  any  of  the  roads  than  the 
line  marked  ''bldg  line"  upon  the  plan  exceptg  porti- 
coes and  bay  windows  or  other  similar  structures,  wch  shall 

not  project  more  than feet  beyond  such  line,  and  no 

bldg   other   than  walls   and  fences  under  7  feet  in  height 


(/?)  See  Lord  Afnnncrft  r.  Johnson^  1  Ch.  D.  673. 
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shall   be   erected  nearer  to  auv  of   Uie  roads  than 
feet. 


b.  (8)  No  temporary  bldgs  of  any  kind  shall  at  any  time  The  same. 
be  erected  on  the  premes  [any  plot],  other  than  sheds  and  A«  to  tem- 
workshops  to  be  used  only  for  works  incidental  to  the  erection  bailtliDgs. 
of  permanent  bldgs  tbron. 

b*  (9)  No   [permanent]    bldg    shall   be    erected    on  the  The  same. 

premes  [any  plot  except  the  plot  numbered on  the  sd  Not  to  erect 

plan]  except  a  piivate  dwellg  house  and  the  stablg,  offices,  except  pri- 
and  outbldgs  thof,  and  no  bldg  erected  thron  shall  at  any  ^^\q^"" 
time  be  used  except  for  the  pposes  last  afsd. 

6.  (10)  For  tlie  pposes  of  these  condons  [regulons]  the  The  same. 
cost  of  eveiy  house  and  other  bldg  shall  be  taken  to  be  the  ^^.?T^ 
net  first  cost  thof,  in  labour  and  materials  alone  (exclusive  inip. 
of  ornamental  fittgs)  to  be  estimated  by  the  sd  surveyor  at 
the  lowest  current  prices. 

b.  (11)  No  dwellg  houses  or  other  bldgs  shall  be  erected  The  same. 
on  any  lot  unless  the  plans,  drawings,  and  elevons  thof  ^^^  ^  ^ 
shall  iave  been  previously  submitted  to  and  approved  of  in  by  yendor. 
writg  by  the  vendor. 

6.  (12)  No  new  bldg  and  no  addon  to  any  existg  bldg  "^^  »i°«- 
shall  at  anytime  be  erected  on  the  land,  except  in  a  position  f^^^'^ 
and   accordg  to  plans  and  descriptions  to  be  previously 
approved  in  writg  by  the  steward  for  the  time  being  of  the 

manor  of or  in  case  such  manor  shaU  cease  to  exist 

or  shall  come  to  be  held  by  an  owner  other  than  the  vendor 
or  his  descendants,  then  by  the  surveyor  for  the  time  being 

of  the  Local  Board  or  correspondg  public  authority  of , 

but  such  approval  shall  not  be  >vithheld  unless  the  erection 
of  such  new  or  addonal  bldg  shall  have  the  effect  of 
materially  obstructg  views  now  enjoyed  from  other  ppties 
in  the  manor,  or  lessening  the  amenity  of  such  ppties  by 
being  unsightly  or  inappropriate  to  the  site  either  in  respt 
of  position,  number,  size^  or  value.    A  reasble  fee,  not 

elcce^dg guineas  may,  on  each  occasion,  be  chged  by 

such  steward  or  surveyor  for  his  trouble. 

c.  No  dweUg  houses  shall  be  erected  on  any  pt  of  the  aa  to  yards 

X  2  or  gardens. 
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land  so  as  stand  back  to  back,  witht  yards  or  gardens  of  a 

depth  of  at  least feet  intervening  between  tbem,  nor 

with  their  backs  abuttg  on  any  street 

d.  (1)  No  windows,  lights,  doors,  or  openings  shall  be 
placed  on  the side  of  any  bldgs  erected  on  the  land. 

d.  (2)  No  openings,  lights,  or  windows  shall  be  put  in 
any  bldg  or  wall  already  erected  or  hrafter  to  be  erected  on 
the  land,  so  as  to  give  or  open  upon  the  adjoining  ppty 
within  a  distance  of feet  thfrom. 

d.  (3)  For  protectg  the  privacy  of  the  house  and  premes 
now  in  the  occupon  of  the  vendor,  no  window  or  opening 

of  vendor^s  shall  at  any  time  be  made  on  the  south  or  east  side  of  any 
bldgs  wch  may  be  erected  on  the  land  now  sold  so  as  to 
overlook  such  house  and  premes,  or  any  pt  thof. 

e.  (1)  The  walls  to  be  erected  on  the sides  of  lots 


Windows, 

The  same. 

ADother 
form. 


The  same. 
For  secur- 


premises. 


Party- 
walls. 


The  same. 

Another 
form. 


The  same. 

Another 

lurm. 


as  shown  on  the  sale  plan  shall,  for  the  entire  length 

thof,  be  pty  walls  built  as  to  one  half  thof  on  the  land  of 

,  and  as  to  the  other  half  thof  on  the  adjoining  land  of 

,  and  shall  be inches  thick  up  to  a  height  of feet, 

and inches  thick  above  that  level,  and  shall  be  erected 

by  and  at  the  cost  of ,  but  shall  be  the  jt  ppty  and  exist 

for  the  jt  benefit  of  the  owners  of  the  bldgs  separated  thby, 
who  shall  resply  have  all  the  rights  and  be  subjt  to  all  the 
obligons  incident  to  owners  of  adjoining  bldgs  separated 
by  pty  walls  (a). 

e.  (2)  All  main  or  boundary  walls  or  fences  between  the 
Ijremes  sold  and  the  adjoining  ppties  wch  now  are  jt  or  pty 
walls  (a)  or  pty  fences,  shall  continue  to  be  such,  and  shall 
be  so  used,  repaired,  and  maintained. 

e.  (3)  The  gable  and  wall  on  the side  of  the  house, 

into  wch  the  main  timbers  of  each  immedly  adjoining  house 
are  laid  or  inserted,  and  the  walls  in  the  rear  and  front  by 
wch  each  such  house  and  the  land  set  apart  and  appropriated 


(a)  If  appropriate,   add:    **  that   is   to    say,    walls    of  Wch   the 

adjoining  owners  for  the  time  being  are  tenants  in  common." 

As  to  the  ambiguity  of  the  phrase  *'  party  walls  ^'  without  explanation,  see 
Elphinstone,  Interpretation  of  Deeds,  606. 
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for  each  house  so  adjoining  are  separated,  shall  at  all  times 
hrafier  be  considered  as  pty  walls  (a)  with  all  the  rights  and 
privileges  that  attach  thto. 

/.  (1)  No  bldg  to  be  erected  on  any  of  the  lots  [except  A«  to  nucr 

lots and ]  shall  at  any  time  hrafter  be  used  for  mi«e«. 

any  other  ppose  than  a  private  dwellg  house  or  a  coach- 
house and  stables  and  outbldgs  belonging  thto  ;  and  no  trade, 
manufacture,  or  business  of  any  kind  [except  that  of  a 
surgeon  or  physician]  shall  at  any  time  be  set  up  or  carried 
on  in  or  upon  any  of  the  lots  [except  as  afsd]. 

/.  (2)  Neither  the  land  nor  any  existing  or  future  bldg  The  tame 
thron  shall  be  used  for  carrying  on  any  trade  or  business,  Another 
nor  as  a  school,  hospital,  or  public  institon  or  charity,  nor 
for  holding  public  meetings,  nor  for  public  worship,  nor 
orwise  than  as  a  private  dwelling  house,  but  this  shall  not 
preclude  the  reception  of  lodgers  or  boarders,  nor  the 
carrying  on  of  a  learned  or  artistic  profession  without  other 
outward  indicon  thof  than  a  brass  or  other  plate  or  in- 
scription covering  the  space  of  not  more  than  2  feet  by 
1  foot. 

/.  (3)  The  premes  or  any  bldg  thron  shall  not  [None  of  The  same, 
the  lots  or  any  bldg  thron  shall]  at  any  time  be  used  for  Another 

Tftrm, 

the  ppose  of  any  trade,  manufacture,  or  business  (6)  of  any 
description,  or  anything  in  the  nature  thof,  or  having  tlie 
appearce  or  show  thof,  or  as  an  asylum,  hospital,  or  other 
charitable  institon,  or  by  any  public  body  or  society,  or  as 
a  chapel  or  school,  or  as  tea  gardens  or  a  hotel,  public- 
house,  or  tavern,  or  for  the  sale  of  beer,  wine,  or  spirits,  or 
as  a  place  of  public  amusemt,  entei'tainmt,  or  resort. 

/.  (4)  No  hotel,  tavern,  tea-gardens,  manufactory,  mill,  The  same. 
gasworks,  hospital,  asylum,  or  shop  (c)  shall  at  any  time  be  ^"<>^^«r 

(a)  See  note  (a),  antCj  p.  308. 

(&)  As  to  a  charitable  institution,  from  which  no  profit  is  derived,  beins^ 
included  in  the  term  "  business,"  see  RolU  v.  MUleVj  25  Ch.  D.  206 ;  27 
Ch.  D.  71. 

(e)  The  enumeration  of  particular  objectionable  trades,  &c.,  though 
common,  is  necessarily  not  exhaustive,  and  if  general  words  are  added,  as 
in  form/.  (6),  there  may  be  some  risk  of  the  ejufdem  gejierit  doctrine  being 
applied  ;  see  Janet  v.  Thom^f  1  B.  &  C.  715. 
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The  simc. 

As  to  plot 
reserTcd 
for  hotel. 


The  same. 

Not  to 
carry  on 
oflTensive 
trades,  &c. 


The  same. 

Another 
form. 


To  form 
passage. 


As  to 
luaking 


erected,  opened,  or  carried  on  upon  any  of  the  lots,  and  no 
spirituous  or  fermented  liquors  shall  be  sold  in  or  upon  any 
of  the  lots,  or  in  any  bldg  to  be  erected  thron. 

/.  (5).  The  plot  numbered on  the  plan,  wch  has  been 

set  apart  for  an  inn,  hotel,  or  public-house,  shall  not  be 
used  for  any  other  ppose,  except  that,  with  the  licence  in 
writg  of  the  vendor,  the  same  may  be  converted  into  a 
private  dwellg  house  :  add  provisions  as  to  plans y  costs y  (tc.y 
see  above  forms. 

/.  (6)  XoNK  of  the  lots  or  any  bldg  to  be  erected  thron 
shall  be  used  for  any  offensive,  noisy,  or  dangerous  trade, 
business,  jiursuit,  or  occupation,  or  any  ppose  wch  shall  or 
may  be  or  grow  to  be  in  any  way  a  nuisance,  damage, 
grievce,  or  annoy ce  to  the  vendors,  their  hrs  or  assigns,  or 
their  tenants,  or  to  the  owners  or  tenants  of  any  of  the 
adjoining  pptj"  or  the  neighbourhood,  or  wch  ma}'  tend  to 
depreciate  or  lessen  the  value  of  the  afsd  este  of  the  vendors, 
or  any  pt  thof,  as  a  residential  ppty  (a). 

/.  (7)  No  bricks  or  tiles  shall  at  any  time  be  made,  nor 
any  clay  or  lime  burnt  on  the  premes  [on  any  lot],  and  no 
operative  machinery  shall  at  any  time  be  fixed  or  set  up 
thron,  or  in  any  bldg  to  be  erected  thron,  and  no  manu- 
facture or  operons  of  a  noisome,  offensive,  dangerous,  or 
nois}'  kind  shall  be  carried  on  in  or  upon  the  same,  nor  shall 
anything  be  done  thron  wch  may  be  or  grow  to  be  a 
nuisance  or  annoyce  to  the  vendor  or  his  tenants,  or  the 
neighbourhood. 

g.  Lots ai*e  sold  subjt  to  the  obligon  on  the  pt  ot 

the  pchasers  to  leave  open  and  unbuilt  upon  a  passage  or 

space feet  wide  as  shown  on  the  sale  plan,  and  each 

pchaser  shall  pay  one-half  of  the  cost  of  foimg,  sewering, 
X)avg,  completg,  repairing,  and  maintaining  such  passage^  so 
far  as  the  same  is  co-extensive  with  his  lot. 

A.  (1)  Every  pchaser  shall,  accordg  and  in  proportion  to 


Annoy-  ^^^  That  this  condition,  which  is  meant  to  extend  to  "annoyances," 

thouzh  not  ^^^"S^  ^^^  constituting  nuisances  in  law,  and  whether  they  affect  the  rendor 
nuisances  <^i^^  ^^  tenants  or  strangers,  will  be  effectual,  see  Tod-Ueatly  v.  Benhaw, 
at  law.         40  Ch.  D.  80. 
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the  extent  of  his  frontage  towards  the  projected  street  or  »«*'  ."*»"• 
road  delineated  in  the  plan,  contribute,  with  the  owners  for  i^nda. 
the  time  being  of  the  other  lots  comprd  in  this  [and  a 
former]  sale  and  havg  such  frontage,  to  the  expse  of  makg 
and  forming  the  sd  projected   street  into  a  road  pperly 
metalled  and  fit  for  carts,  waggons,  and  carriages,  with  a 

flagged  footway feet  wide  on  each  side  thof,  and  with 

a  cover  for  the  watercourse  at  the  side  thof,  and  such  main 
sewers  or  drains  under  the  same  as  shall  be  required  to  be 
made  by  the  Local  Board  or  other  competent  authority 
[or,  pper  main  sewers  or  drains  under  the  same  at  the 
lowest  level  that  can  be  made  in  order  to  obtain  a  suitable 
and  Bufft  fall],  and  shall  at  all  times  thrafter  until  the  same 
shall  be  adopted  as  a  public  highway,  contribute  in  the  pro- 
portion afsd  towards  the  expse  of  repairing  and  maintaining 
the  same  street  or  road,  a  right  of  way  over  wch  is  included 
in  the  sale  of  each  lot  [and  the  sd  sewers  or  drains]. 

h.  (2)  Each  pchaser  shall,  at  his  own  expse,  level,  form.  The  same. 
and  pave  one  equal  half  pt  in  breadth  of  the  sd  street  intd  f^^^^ 

to  be  called ,  so  far  as  the  same  shall  be  co-extensive 

with  his  lot,  and  shall  also  pave  with  flags  a  footpath  of 

the  breadth  of feet  in  front  of  all  bldgs  to  be  erected 

on  and  co*extensive  with  his  lot,  and  shall  for  ever  thrafter 
maintain  such  half  pt  of  the  sd  road  and  the  footpath 
adjoining  the  same  in  good  repair  and  condon  until  the  same 
shall  be  adopted  as  a  public  thoroughfare. 

A.  (8)  The  pchaser  [The  owner  or  owners  of  each  plot]  ^^e  same. 
shall  at  all  times  hrafter  when  required  by  the  vendor,  pay  ^^^  ®' 
to  him  or  contribute  an  equal  or  proportionate  share  with 
the  owners  of  the  other  houses  and  land  [plots]  adjoining  the 
[intd]  roads  marked  on  the  sd  plan,  accordg  to  the  extent  of 
their  respive  frontage  to  such  respive  roads  [or,  accordg  to 
the  prices  pd  by  them  for  their  respive  plots],  of  the  expse 
of  [makg]  repaiiing,  cleansg,  and  maintaining,  to  the  satisfon 
of  the  vendor,  the  sd  roads  and  pper  sewers  and  drains  under 
the  same^  and  all  other  expses  connected  thwith,  untU  the 
same  resply  shall  be  adopted  by  and  taken  into  the  ch^e 
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TlMnine. 

Another 
form. 


Afl  to 

making 

Mwew, 


Trees  and 
shrabs  not 
to  obetnxct 
riew. 

Arbitra- 
tion. 


Ab  to 

quarrylDg 

stone. 


As  to  sand 
and  graTel. 


of  the  parish  or  local  authority  [such  share  or  proportion 
in  case  of  dispute  to  be  settled  by  the  surveyor  for  the  time 
being  of  the  vendor]. 

h.  (4)  The  pchasers  of  the  plots  numbered to 

inclusive  on  the  sd  plan  shall,  at  their  jt  and  equal  expse, 
forthwith  make  and  for  ever  after  maintain  the  road  marked 

on  the  sd  plan,  and  shall,  at  the  like  expse,  curb,  flag, 

and  maintain  the  footpath  on  the  side  thof,  of feet 

wide  as  marked  on  the  sd  plan,  and  such  road  and  footpath 
shall  be  for  the  exclusive  use  of  the  owners  of  the  sd  plots 
and  their  friends,  visitors,  servants,  and  others  going  to  or 
coming  from  the  houses  to  be  built  on  the  sd  plots,  and 
shall  not  be  dedicated  to  the  public  witht  the  consent  of 
the  owners  of  all  such  plots,  and  no  waggon  or  heavy  cart 
Rhall  be  allowed  to  pass  over  the  sd  road,  except  between 
the  hours  of  6  and  10  in  the  forenoon. 

i.  The  vendor  shall  be  at  liberty  at  any  time  to  lay  down 
and  construct  sewers,  drains,  and  water  pipes  on  any  of  the 
lots,  and  to  keep  in  repair  and  maintain  the  same  for  the 
genl  convenience  of  the  este. 

y.  No  trees  or  shrubs  shall  be  allowed  to  grow  upon  the 
land  to  such  a  height  or  density  as  materially  to  obstruct 
views  at  present  enjoyed  from  any  other  ppties  in  the  sd 
manor,  or  as  the  ease  may  be,  [Any  question  between  the 
pchaser  or  those  claimg  under  him  on  the  one  hand  and  the 
vendor  or  the  owners  or  occupiers  of  any  such  other  ppty 
on  the  other  hand  as  to  whether  the  view  from  any  suck 
ppty  is  materially  obstructed  shall  be  referred  to  arbitron, 
and  whatever  the  arbitror  shall  direct  with  respt  to  any  such 
trees  or  shrubs  or  orwise  in  the  premes  shall  be  done 
accdly,  and  for  the  pposes  of  this  condon  such  award  shall 
be  made  a  rule  of  the  High  Court  of  Justice.] 

k.  No  stone  shall  be  quarried  on  or  from  the  land  except 
for  the  ppose  of  preparing  for  authorised  bldgs,  or  of  la3ung 
out  or  adapting  the  ground  as  garden  or  pleasure  ground. 

Z.  No  sand  or  gravel  shall  at  any  time  be  excavated  or 
dug  out  of  the  land  [any  of  the  lots]  except  for  the  ppose  of 
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laying  the  foundations  of  the  houses  or  outbldgs  to  be  erected 
tbron^  or  for  use  in  erectg  such  bldgs,  or  in  the  gardens  or 
grounds  thof. 

m.  The  vendor  shall  have  liberty  to  nail  fruit  trees  and  A*  to  train, 
plants  agst  any  fence  [or,  wall]  wch  may  abut  on  his  land. 


he,  at  his  own  expse,  repointg  such  wall  on  the  side  next  to 
bis  land  when  necy. 

n.  The  sale  and  convce   of  each  lot  will  include  the  ProTimon 
moiety  abuttg  thron  of  the  site  of  the  proposed  road  and  and  foot- 
footpath  frontg  the  same,  togr  with  the  right  to  use,  in  J^^  ^j^^ 
common  with  all  other  psons  having  a  right  to  do  so,  the  litM  are 
roads  or  intd  roads  and  footpaths  delineated  in  the  plan  in  the  oonre^ 
the  courses  there  shown,  but  witht  any  right  on  the  pt  of  *"««■(<' >• 
the  pchaser  to  require  the  prodon  of  or  make  any  objon  or 
requison  in  respt  of  the  title  to  any  of  the  sd  roads  or  pro- 
jected roads,  except  the  pt  comprd  in  his  lot,  and  each 
eonvce  shall  be  made  subjt  to  an  exception  or  reservon  of  a 
right  of  way  for  the  vendors  and  other  psons  at  all  times 
and  for  all  pposes  to  the  other  ppty  now  offered  for  sale  and 
adjoining  any  pt  of  such  roads  or  intd  roads  and  footpaths 
resply,  and  of  the  rights  necy  for  makg  and  completg  the  sd 
roads  and  footpaths  or  incidental  thto,  and  of  the  right  of 
makg  sewers,  laying  water-pipes  and  gas-pipes,  and  orwise 
using  such  roads  and  footpaths  in  the  mner  and  for  the 
pposes  in  and  for  wch  public  roads  or  ways  in  towns  are 
commonly  used;    and  each  pchaser  shall,  in   his  convce, 

covt  with  the  vendors,  within calr  months,  at  his  own 

expse,  and  with  pper  materials,  and  in  a  pper  mner,  and  to 

(a)  In  order  to  secure  to  the  vendor  the  full  control  and  proprietary  Sites  of 
rights  over  the  road,  it  is  sometimes  better  to  exclude  them  from  the  sale,  Btreet8,&c. , 

as  in  the  following  form :— "  The  sites  of  the  streets  or  roads  or  fj^^^g 
intd  streets  or  roads,  as  shown  on  the  sale  plan  are  not 
included  in  the  sale,  but  are  to  remain  vested  in  the  vendor, 
subjt  to  the  necy  rights  of  way  and  drainage  over  or  through 
the  same,  and  the  sewers  to  be  made  thereunder  wch  are  to 
be  secured  to  the  pchasers,  and  the  convces  shall  be  framed 
accdly/* 
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the  satisfon  of  the  vendors'  sui*veyor,  to  make  and  form  into 
a  road  and  footwa}%  fit  for  traffic,  such  pt  of  his  lot  as  is 
shown  in  the  sd  plan  as  pt  of  a  projected  road,  and  until 
such  road  and  footway  shall  be  adopted  b}'  the  parish,  or 
local  authority,  to  keep  in  repair  and  maintain,  fit  for  the 
traffic  usually  passg  over  the  same,  the  portion  thof  included 
in  his  convce,  or  to  contribute  a  due  proportion,  accordg  to 
his  frontage,  of  the  cost  of  the  repairs  and  maintce  thof,  but 
the  vendors  will  not  enter  into  any  covts  or  agreemts  with 
the  respive  pchasers  as  to  the  sd  roads  or  intd  roads  and 
footpaths,  and  shall  not  be  bound  to  enforce,  &c.,  a$  in 
Form  HI. 
RestrictiTa      m^  ^g  regards  every  lot,  in  respt  of  wch  restrons  or 

covenants  ...  ^  *  ^ 

to  be  en-  liabilities  are  by  these  condons  or  the  parlars  imposed  on 

bvpur-***  *^®  pchaser  in  regard  to  the  erection  of  bldgs,  the  mal^  and 

chaseFB  maintaining  of  roads  or  fences,  the  user  of  the  ppty,  or 

lots.  ^  ^^  orwise,  the  assurce  of  such  lot  (a)  shall  contain  full  and  pper 

(«)  The  following  form  (or  form  iv.,  infra)  restricting  the  persona^ 
liability  of  the  porchaserB  under  the  covenantB  to  the  period  of  their  owner- 
8liip  (^Williams  v.  Hathaway,  6  Ch.  D.  544),  may  be  substituted  here, and  is 
perhaps  preferable/ especially  as  the  liability  to  enter  into  unrestricted 
corenants  (to  which  the  vendor  would  be  entitled  in  the  absence  of  express 
stipulation  ;  Pollock  v.  Rabhitt,  21  Cb.  D.  466)  might  be  an  obstacle  in  the 
way  of  trustees  purchasing  : 

Provision        "  Shall  Contain  all  such  reservons,  covts,  and  provons  as 

1^1^*^°^  the  vendors'  counsel  shall  deem  necy  or  pper  for   giving 

liability  of  effect  to  such  restrons  and  liabilities,  and  ensuring  that  the 

und^rcovc-  obligon  thof  shall  at  all  times  hrafter  devolve  with  the  ppty 

nants.        sold,  and  be  binding  on  the  pchasers,  and  all  future  ownere 

and  occupiers  thof,  but  such  covts  and  provons  shall  be 

framed  so  as  not  to  impose  on  the  respive  pchasers  and  their 

hrs,  exs,  and   ads  resply  any  psonal  liability,  after  their 

respive  este  or  intt  in  the  ppty  shall  have  ceased  or  deter- 

mined.*' 

The  following  is  a  form  where  the  obligations  involve  money  paymcnti» ; 
see  as  to  this,  infra,  p.  324,  note  : 

Form  mak-      <<  'I'jje  ^^e  pformcc  and  obsei-vce  of  the  obligous  to  wch 
iiaymcnts    each  lot  is  to  be  subjt  as  afsd,  shall  be  seed  to  the  vendors' 

a  charge. 
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covts  and  provons  to  be  entd  into  by  and  at  the  expse  of  the 
X>chaser,  framed  so  as  to  bind  his  repves  and  assigns,  with 
the  vendors,  their  hrs  and  assigns,  the  owners  from  time  to 

time  of  the este,  for  securing  the  observce  and  pformce 

of  snch  restrons  and  liabilities  {a)  (the  form  of  such  covts 
and  provons  to  be  settled  in  case  of  dispute  by  the  vendors' 
counsel),  [or.  For  the  ppose  of  effectg  the  objt  of  the  above 
Condons  as  regards  the  restrons  and  liabilities  to  be  imposed 
on  the  respve  pchasers  with  respt  to  bldg,  &c.,  a  deed  of 
covt  has  been  prepared  by  the  vendors*  solors  wch  is  to  be 
exted  b}'  the  vendors  and  by  the  respve  pchasers,  and  will  be 
retained  by  the  vendors,  and  the  costs  attendg  the  prepara- 
tion and  exon  of  such  deed  are  to  be  borne  by  the  pchasers 
in  equal  shares]  but  the  vendors  shall  not  be  bound  to 
enforce  or  effectuate  the  above  condons  or  the  liabilities 
mentd  thrin  further  or  orwise  than  by  compellg  every  such 
convce  to  be  made  subjt  [^or^  such  deed  of  covt  to  be  exted] 
as  afsd  [and  the  vendors  shall  be  entled  to  a  duplicate  of 
each  convce  to  be  prepared  by  them  at  their  expse], 

rv.  Each  pchaser  shall  in  his  convce  enter  into  a  pper  The  same. 
covt  framed  so  as  to  bind  his  repves  and  assigns  [but  limiting  Another 
the  psonal  liability  thrunder  to  the  period  of  ownership]  fening  to 
with  the  vendors,  their  hrs  and  assigns,  the  owners  from  i**^cu'*"- 

time  to  time  of  the este,  to  observe  the  stipulons  mentd 

in  the  parlars  relatg  to  buildg  and  other  matters  :  And  the 
vendor  shall  be  entled  to  a  duplicate  of  each  convce  to  be 
prepared  by  him  at  his  own  expse. 


reasble  satisfon  by  a  pper  covt  to  be  entd  into  by  the  pchaser 
with  the  vendor,  or  other  pper  provons  to  be  inserted  in  the 
convce,  and  as  regards  any  moy  paymts  by  reservg  the  same 
as  rent,  or  orwise  making  the  same  a  chge  on  the  lot,  so 
that  such  obligons  ma}"^  be  binding  on  and  enforceable  agst 
the  pchaser  and  his  successoi's  in  title." 

(fl)  See  Uaywood  v.  The  BrHnnwick  Bvilding  Society,  8  Q.  B.  D.  403  ; 
Tcferred  to  below,  p.  324,  note  (O- 
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The  ume.       y,  "Po  show  distinctly  to  intendg  pchasers  the  nature  of 

foiTO  of       ^'^®  covts  and  clauses  wch  the  vendors  will  require  to  be 

cooTeyaiicc.  inserted  in  the  sevl  convces,  a  genl  form  of  convce  has  been 

prepared,  and  may  be  inspected  at  the  office  of  the  vendors' 

solor  for days  previously  to,  and  will  be  produced  at  the 

sale,  and  every  pchaser  shall  be  deemed  to  have  full  notice 
of  all  the  clauses  and  provons  of  such  form,  and  to  have 
consented  thto,  and  shall  take  his  convce  in  accordce  thwith, 
with  such  modificons,  if  any,  as  the  special  circes  of  his  lot 
or  lots  may  render  necy  :  And  any  pchaser  may,  upon 
applicon  to  the  vendors'  solor,  have  a  copy  of  the  sd  form  on 

pa3rmt  of shillings  for  the  same. 

The  same.        vi.  Each  pchaser  shall,  simultaneously  with  the  exon  of 

ral  dwd^of  ^"^  convce,  exte  a  genl  deed  of  covt,  to  be  prepared  by  the 

covenant     vendors'  solors  and  retained  by  them  (notice  of  wch  shall  be 

endorsed  on  the  convce),  contg  covts  on  the  pt  of  the  pchaser, 

framed  so  as  to  bind  his  repves  and  assigns,  for  securing  the 

observce  and  pformce  by  him  and  them  and  the  owners, 

lessees,  and  occupiers  for  the  time  being  of  his  lot,  of  the 

afsd  restrons  and  condons  :   But  the  vendors  shall  not  be 

bound  to  procure  the  concurrce  of  all  the  pchasers  in  such 

genl  deed,  and  the  complon  of  the  pchase  of  any  lot  shall 

not  be  delayed  by  reason  of  the  non-sale  or  any  delay  in  the 

complon  of  the  sale  of  any  lot. 

Ab  to  vn.  No  pchaser  shall  be  entled  to  any  covt  or  engagemt 

rights  of     from  any  other  pchaser  or  the  vendors  or  any  other  pson  in 

purchasers  respt  of  any  of  the  restrons  and  liabilities  mentd  in  the  fore- 

m  respect  ^  »f 

of  restric-   going  condons  or  parlars  as  afFectg,  or  intd  to  be  imposed 

potM^^"    ^P^^>  ^^y  other  lot,  whether  such  lot  is  sold  or  remains 

them.         unsold  :   And  the  vendor  reserves  the   right  to  waive  or 

modify  the  restrons  or  liabilities  mentd  as  affectg  or  imposed 

on  any  lot  in  any  mner  wch  may  be  agrd  upon  between  the 

vendor  and  the  pchaser  of  such  lot  (6). 

As  to  loia       vm.  If  any  lot  be  not  sold  at  the  present  sale  the  vendors 

not  sold. 


(<i)  See  Whatman  v.  Gihsonj  9  Sim.  196, 
(ft)  See  above,  p.  280,  note. 
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m 

shall  for  the  ppose  of  the  above  condons  stand  in  the  place 
of  the  pchaser  thof. 

IX.  If  any  lot  shall  not  be  sold  at  the  intd  sale  the  vendor  ProTi»ion 
and  all  psons  claimg  under  him  shall  in  respt  of  such  unsold  i^j^  ^]^ 
lot  have  the  same  easemts  and  rights  over  or  agst  the  sold  («)• 
lots,  and  the  pchasers  of  sold  lots  shall  have  the  same  easemts 

and  rights  over  or  in  respt  of  such  unsold  lot  as  if  all  the 
lots  had  been  sold  at  such  intd  sale. 

X.  The  respive  pchasers  shall  not  be  entled  to  any  right  of  Restriciion 
light  or  air  wch  wd  restrict  or  interfere  with  the  free  use  of  ^J^  ^^ 
auy  adjoining  or  neighbouring  lot  for  bldg  or  other  pposes,  (*). 

and  the  convces  shall  exply  exclude  the  grant  of  any  such 
right. 

XI.  The  delineation  on  the  sale  plan  of  projected  roads  on  Projected 
lots is  to  be  considered  as  merely  suggestive  of  a  mode  ' 

of  laying  out  such  lots  to  advantage,  and  not  as  being  in  any 
way  bindg  either  on  the  pchasers  of  such  lots  or  on  the 
vendors  (as  to  any  lot  remaining  unsold). 


XII. 

Custody  of  Title  Deeds  and  Covenants  to  Produce  (c). 

I.  As  the  munimts  of  title  relate  also  to  other  ppty  not  Where 
included  in  the  sale,  they  will  be  retained  by  the  vendors,  stained! 
who  will  if  required  give  to  the  pchaser  a   statutory  ac- 
knowemt  of  the  right  to  prodon  and  delivery  of  copies  and 
undertakg  for  safe  custody,  or,  for  trees  or  other  fiduciary 

(a)  This  condition  seems  desirable  on  a  sale  in  lots,  having  regard  to 
Wkeeldon  v.  Burroim,  12  Ch.  D.  31  ;  see  Elphinstone,  Norton  and  Clark, 
laterpretation  of  Deeds,  203. 

(i)  See  Wheeldon  v.  Burrows,  12  Ch.  D.  31  ;  Riuiicll  v.  Watts,  10  App. 
Cas.  590  ;  Beddington,  v.  Atlee,  35  Ch.  D.  317. 

(y)  See  the  V.  and  P.  Act,  1874,  s.  2  (4,  5),  and  the  Conv.  Ayt,  1881,  s.  9, 
and  above,  p.  249. 
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I'efidors,  ''  but  witht  any  undertakg  for  safe  custody  "  thof, 

to  be  prepared  by  and  at  the  expse  of  the  pchaser. 

Where  II.  SuGu  of  the  munimts  of  title  in  the  posson  of  the 

uinoJ*      vendors    as   relate    exclusively  to   the  ppty  sold  will   be 

delivered  to  the  pchaser.      All  other  munimts  in  the  posson 

of  the  vendors  will  be  retained  by  them,  and  they  will,  &c., 

as  in  form  I, 

Sale  in  m^  MuNiMTS  of  title  in  the  posson  of  the  vendors  relate 

lota  where 

deeds  to  be  to   any   of  the   ppty  now   o£fered   for    sale,   and    also   to 

dbhvered^    other   ppty  of  the   vendors,   will   be   retained    by  them. 

purchaser    Munimts  (other  than  documts  of  record)  relatg  exclusively 

puTchMcr    ^  *^^y  ^f  ^®  PP^y  offered  for  sale  will,  if  relatg  to  one 

aa  Tenders  lot  only,   be  delivered  to   the  pchaser  of  such  lot,  but  if 

relatg  to  more  than  one  lot,  will  be  retained  by  the  vendors 

until   the  whole   of  the   ppty  to    which   they  relate  shall 

have  been  disposed  of  (whether  at  the  present  or  any(&) 

future  sale)  whrupon  the  same  will  be  delivered  to  the  largest 

pchaser  in  value  of  the  lots  to  wch  the  same  relate,  or  in  the 

event  of  equality  of  pchase  moy  to  the  pchaser  of  the  first 

lot  in  order  of  sale  of  the  lots  in  respt  of  wch  the  pchase  moy 

is  equal,  or,  "  will  be  delivered  to  such  of  the  pchasers  as 

the  vendors  may  think  fit."      And  the  vendors  will,   if 

required,  give  to  any  pchaser  a  statutory  acknowemt  of  the 

light  to  prodon  and  delivery  of  copies  and  undertakg  for  safe 

custody,  or,  for  trees  or  other  fiduciary  vendors ,  "  but  witht 

any  undertakg  for  safe  custody,"  of  any  munimts  retained  by 

them    (whether  permanently    or    temporarily)    under   this 

Condon. 

The  same.       jy.  The  pchaser  of  lot  1  shall  be  entled  to  the  custody  of 

y^j'^x   1    anv  deeds  or  munimts  of  title  wch  relate  to  that  lot  and  also 

deeds  to  be       • 

delivered  to  to  any  Other  lot  or  lots,  and  shall,  if  required,  give  to  the 

of^iTspecf-   pchaser  of  each  of  the  other  lots  to  wch  the  same  relate,  tlie 

fied  lot.       usual   statutory  acknowemt   of    the   right   to  prodon   and 

delivery  of  copies,  and  undertakg  for  safe  custody  thof,  to  be 


(b)  If  the  vendor  is  ander  a  similar  contract  with  any  purchaser  at  a 
former  sale  add  here,  **  past,  or." 
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prepared  by  and  at  the  expse  of  the  pchaser  requiring  the 
same.  If  lot  1  or  any  other  lot  is  not  sold,  the  vendors 
shall  for  the  ppose  of  this  condon  stand  in  the  place  of  the 
pchaser  thof.  Any  delay  in  obtaining  any  such  acknowemt 
and  nndertakg  as  afisd  shall  not  be  a  ground  for  delaying  the 
complon  of  any  pchase,  but  the  acknowemt  and  nndertakg 
shally  in  such  case,  be  exted  as  soon  after  complon  as  the 
renders  shall  be  able  to  obtain  the  same. 

Y.  Such  of  the  munimts  of  title  in  the  posson  of  the  vendor  On  sale 
or  his  trees  as  relate  exclusively  to  the  ppty  sold  [any  lot]  tied  Una 
will  be  retained  by  him  or  them,  and  the  pchaser  shall  be  ^^  t«). 
entled  to  the  proper  statutory  acknowemt  of  the  right  to 
prodon  of  the  munimts  so  retained,  to  be  prepared  by  and  at 
the  expse  of  the  pchaser,  but  the  trees  shall  not  be  required 
to  give  any  nndertakg  for  safe  custody  of  any  munimts  in 
their  custody. 

^x  As  regards  any  documts  of  title  not  in  the  posson  of  A«tomani- 
the  vendor,  whether  the  same  are  in  the  posson  of  his  trees  S*renJor'a 
or  other  psons,  the  vendor  shall  not  be  required  to  give  or  ca«tody. 
procure  from  any  pson  or  psons  any  covt  for  the  prodon 
thof  or  any  statutory  acknowemt  or  nndertakg  in  referee 
thto,  bnt  the  pchaser  shall  rely  on  his  equitable  right  to 
prodon. 

vn.  In  any  case  in  wch  the  vendor  is  under  any  obligon  to  Proyision 
any  former  pchaser  for  the  prodon  or  safe  custody  of  any  ,aty^f*"* 
munimts  wch  are  handed  over  to  the  [any]  pchaser  at  the  ▼cntior  in 


(a)  A  legal  tenant  for  life  is  in  general  entitled  to  the  castody  of  the  title  Cnstody 
deeds  (Dart,  V.  &  P.  473  ;  3  Dav.  Prec.  309  ;  Lcathen  v.  Leathet,  5  Ch.  D.  of  title 
221)  ;  bat  if  the  legal  estate  is  in  the  trustees,  they  are  the  proper  parties  to  ^^^^' 
hold  them.    This  may  sometimes  cause  difficulty,  as  the  trustees  could  not 
be  required  to  part  with  the  deeds  (unless  all  the  property  is  sold)  or  to 
covenant  for  their  production.    This  may  have  to  be  made  the  subject  of  a 
coalition  precluding  the  purchaser  from  requiring  any  covenant  (sec  the 
next  form),  or  requiring  him  to  be  satisfied  with  the  covenant  of  the  tenant 
for  life,  which  must  in  that  case  be  in  the  old  form,  as  the  statutory  acknow- 
ledgment would  not  be  effectual ;  see  infra,  p.  442,  note.      Possibly  the 
])Owcrs  now  given  by  the  Settled  Land  Act.  1882,  to  tenants  for  life,  may 
lead  to  the  rule  of  the  Court  being  altered,  and  an  equitable  tenant  for 
life  being  held  to  be  the  proper  costodian  of  the  deeds. 
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rwpect  of    present  sale,  the  latter  pchaser  shall  take  upon  himself  such 

under        obligon  in  exoneron  of  the  vendor  thfrom,  and   shall,  if 

co'^nanu    ^^^^^^^^>   enter  into    a   pper   covt   of   indemnity  in  that 

for  produc-  behalf,    or   give    a  ])Qer   substituted   statutory   acknowemt 

tion  (a),      ^j^j  undertakg  for  prodon  and   safe  custody   to   the   pson 

or  psons  entled  to  the  benefit  of  the  origl  covt,  the  deed 

or  deeds  for  that  ppose  to  be  prepared  by  and  at  the  expse 

of  the  vendor  or  covtee,  but  the  expse  of  the  perusal  and 

exon  thof  by  or  on  behalf  of  the  pchaser  to  be  home   by 

him. 


XIII. 

Sale  oJ  Chief  Rents. 


Commence 
ment  of 
title. 


I.  The  title  shall  comnlence  with  a  pchase  deed  in  18 — , 
by  wch  the  rent  chge  was  created,  or^  **  with  a  convce  on 
sale  of  the  rent-chge  in  18 — ,  and  no  earlier  or  other  title 
thto  or  evidce  of  the  creation  thof  shall  be  required." 
The  same.  !!•  The  title  to  the  sevl  lots  shall  consist  of  the  duplicates 
of  the  respive  deeds  creatg  the  same,  and  the  recent  title 
thto  resply  commencg  with  the  assurces  thof  resply  to  A., 
deced,  dated  as  to  lot  1  in  18 — ,  &c.,  or^  *'  the  sevl  assurces 

and  will  specified  in  the column  of  the  annexed  table," 

and  the  subsequent  devolon  of  tiUe  [and  a  declon  to  be 
made  at  the  expse  of  any  pchaser  requirg  the  same  that  such 
respive  rents  have  been  regularly  pd  to  the  respive  psons 

appearg  to  be  entled  thto  for  the  last  yrs],  and  no 

pchaser  shall  call  for  or  make  any  requison  or  objon  in  respt 
of  the  intermediate  title  to  any  of  such  rents  between  the 


(tf)  This  of  course  only  applies  where  the  vendor  has  entered  into  an 
absolute  covenant,  his  liability  under  which  will  continue  after  he  parts  with 
the  deeds,  according  to  the  form  heretofore  in  use  in  the  case  of  beneficial 
owners,  which  was  more  onerous  than  the  statutory  covenant. 
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date  of  the  creation  thof  and  the  sd  respive  instrumts  by 
wch  the  recent  title  commences. 

ui.  Thb  duplicate  deed  creatg  the  rent  formg  lot  —  is  lioa  of 
lost.     The  pchaser  shall  not  require  the  prodon  of  that  deed  ^^^ 
or  the  duplicate  thof  nor  any  abstract  or  copy  thof,  nor  any 
other  evidce  of  the  contents  or  exon  thof  beyond  the  recital 
contd  in  subsequent  deeds  (one  of  wch  bears  date   as  far 
back  as  18 — ),  nor  make  any  objon  or  requison  on  this  acct 

lY.  No  objon  shall  be  taken  as  to  the  form  in  wch  any  rent  ^o™  <»^ 
was  reserved,  tion. 

V.  No  further  proof  of  the  identity  of  the  ppty  on  wch  any  Identitj. 
rent  included  in  the  sale  is  chged  shall  be  required  than  is 
afforded  by  the  abstracted  munimts  and  such  other  evidce 

(if  any)  as  may  be  in  the  posson  of  the  vendor.  And 
no  objon  shall  be  taken  in  respt  of  any  defect  in  such 
identificon. 

VI.  The  rents  of  ;£ (comprisg  lot  — )  and  £ DiviaioiL 

(comprisg  lot  — ),  wch  have  been  divided  for  the  convenience 

of  sale,  were  origlly  created  as  one  rent  of  £ ,  and  the 

pchasers  of  these  lots  shall  not  make  any  objon  or  requison 
in  respt  of  such  division  or  of  the  origl  rent  not  being  legally 
apportioned  as  agst  the  owners  of  the  land. 

vn.  The  owner  of  the  hereds  out  of  wch  the  rent-chge  Indemnitj 
formg  lot  —  issues,  is  entled  to  indemnity  out  of  suchj^^ling 

rent-chge  agst  an  ovenidg  rent-chge  of  £ wch  was  '•«»*• 

origlly  chged  on  such  hereds  togr  with  other  ppty  and  agst 
certn  covts  and  condons  contd  in  the  deed  creatg  such 
overridg  rent.  The  pchaser  shall  take  subjt  to  such  right 
of  indenmity,  and  shall  not  require  prodon  of  the  deed  by 
wch  the  overridg  rent  was  created^  or  make  any  objon  or 
requison  in  respt  thof. 

vni.  No  objon  shall  be  made  on  the  ground  that  any  of  The  same. 
the  rents  hby  offered  for  sale  or  the  lands  out  of  wch  they 
issne  are  or  may  be  either  alone  or  with  other  ppty  subjt  to 
any  overridg  chief  or  ground  rent  or  rents,  and  the  pchaser 
shall  not  require  any  indemnity  agst  any  such  overridg  rent 
or  rents  other  than  such  indemnity  (if  any)  as  is  already 

K.E. — ^VOL.  I.  Y 
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existg,  but  shall  be  satisfied  with  a  declon  to  be  made  if 
required  at  the  expse  of  the  pchaser,  that  no  claim  has  ever 
been  made  agst  the  vendor  or  his  predecessors  in  title  in 
respt  of  any  such  rent. 

The  lame.       jx.  The  pajmt  of  the  ovcrridg  rent  of  £ mentd  in 

the  parlars  was  by  a  convce  of,  &c.,  chged  upon  a  rent  of 

£ (issuing  out  of squai*e  yards  of  land,  situate,  &c., 

and  now  payable  by  X.)  in  exoneron  of  and  by  way  of 
indemnity  to  the  owners  of  lot  — ,  the  pchaser  whof  shall 

not  make  any  objon  in  respt  of  the  sd  rent  of  £ or  the 

sufficiency  of  such  indemnity. 
The  same.       x.  The  lands  out  of  wch  the  rents  formg  lots  1  and  2 
issue,  are  subjt  togr  with  the  land  formg  lot  3  to  an  overridg 

chief  rent  of  £ ,  and  to  certn  powers  of  distress,  entry, 

and  rect  of  rents  and  profits  in  relon  thto,  but  so  far  as 
regards  the  pchasers  of  those  lots  (or  the  vendors  as  to  any 
lot  remaining  unsold),  such  overridg  rent  shall  be  chged 
exclusively  on  lot  8,  the  pchaser  of  wch  (or  the  vendors  if  it 
is  not  sold)  shall  enter  into  and  grant  pper  covts  and  powers 
of  distress   and  entry  and  rect  of  rents  and  profits  for 
indemnif)dng  the  pchasers  of  lots  1  and  2  in  respt  thof,  to  be 
prepared  by  and  at  the  expse  of  such  respive  pchasers. 
Apportion-       XI.  Each  pchaser  shall  on  complon  be  entled  to  the  rent 
completion,  pcliased  by  him,  or  to  an  apportioned  pt  of  any  instalmt  thof 
accruing  due  as  from  the  day  fixed  for  complon,  and  in  case 
of  such  apportionmt  being  necy,  shall  pay  to  the  vendor  his 
proportion  of  such  accruing  instalmt. 
Merger  by       xH.  No  objon  shall  be  taken  by  reason  of  its  appearing 
ownerBhip.  ^^^^  some  pt  of  the  ppty  on  wch  the  rent  was  origlly  chged 
may  have  now  ceased  to  be  subjt  thto  by  reason  of  unity  of 
posson  or  ownership. 
Misaeserip-      xiu.  Thr  ppties  on  wch  the  rents  included  in  the  sale 
****"•  are  resply  chged,  are  believed  and  shall  be  taken  to  be 

correctly  described,  and  no  error,  mis-statemt,  or  misdescrip- 
tion in  the  parlars  as  to  the  ppty  so  chged,  or  as  to  the 
ownership  of  such  ppty,  shall  annul  the  sale  or  be  made  a 
ground  for  any  claim  to  compenson. 


SPECIAL  CONDITIONS.  323 

XIV.  No  pchaser  shall  make  any  objon  or  requison  on  the  Anumnta. 
gronnd  that  the  rent  comprd  in  his  lot  is  not  always  as  to 
amt  correctly  stated  in  the  sevl  docomts  of  title  relatg  thto, 
and  the  sevl  sums  specified  in  the  parlars,  wch  are  the  amts 

of  rents  reced  by  the  vendors  for  upwards  of yrs,  shall 

be  assumed  to  be  correct  notwg  any  such  discrepancies. 


XIV. 

Sale  on  Chiep  Rents  for  Building  (a). 

I.  The  pson  ojffering  the  best  reserved  yrly  fee-farm  rent  Biddings. 

for  each  lot  (wch  shall  commence  from  the day  of ) 

shall  be  the  pchaser. 

n.  Other  ustud  condom  as  to  biddgs,  see  p.  251. 

m.  Every  pchaser  shall  immedly  after  the  sale  pay  into  Depoeit. 
the  hands  of  the  auctioneer  a  deposit  equal  to  1  yr*8  rent 
of  his  lot,  wch  sum  will  accdly  on  the  complon  of  the 
pchase  be  allowed  to  the  pchaser  as  a  dischge  from  the  first 
yr's  rent ;  every  pchaser  shall  also  immedly  after  the  sale 
sign  an  agreemt  in  the  form  subjoined. 

[iv.  The  fee-farm  rent  or  rents  payable  by  any  pchaser  Redemp- 
may,  if  he  so  desire,  be  made  redeemable  on  or  before  the    ^^  ^ 

day  of ,  on  paymt  to  the  vendors,  or  the  owner  or 

owners  thof,  of  a  sum  equal  to  25  yrs'  pchase  thof,  the 
expses  of  or  incidental  to  such  redmon  to  be  borne  by  the 
pchaser.] 

[v.  Each  lot  will  be  chged  with  an  annual  rent  in  lieu  of  TitheB,  re- 
tithe  rent-chge  to  be  reserved  to  the  vendors  and  made  pay-  rent-charge 
able  half-yrly,  wch  rent  is  to  be  fixed  by  the  auctioneer,  but  Y^  1^^^^ 
is  not  to  exceed  by  more  than  one-tenth  the  amt  of  the 


C^)  Compare  the  farm  of  contiact  for  sale  on  chief  rent  at  p.  344,  infra, 
(&)  The  proTiaion  in  the  Ck)ny.  Act,  1881,  s.  45,  for  redemption  of  rent- 
cliaxges,  does  aot  apply  to  rents  reserved  on  sales. 

Y  2 
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tithe  commuton  award.  No  pchaser  shall  require  any  appor- 
tionmt  of  the  tithe,  or  any  farther  indemnity  in  respt  thof 
than  the  coYt  in  his  convce  by  the  vendors  to  pay  the 
same.] 

VI,  Condons  requiring  each  pchaser  to  erect  and  maintain 
one  or  more  houses  of  minimum  value,  and  imposing  other 
restrons,  see  pp.  805 — 807. 
Convey-  vn.  The  rents  reserved  shall  be  made  payable  half-yrly 

^  " '     on  the day  of ,  and  day  of ,  free  from 

all  dedons  (b)  whatsr  except  ppty  tax,  and  each  convce 
shall  contain  covts  by  the  pchaser  to  pay  the  rents  reserved 
on  his  lot  or  lots,  and  to  keep  the  bldgs  to  be  erected  on 
his  lot  or  lots  pperly  repaired  [and  insured]  [and  powers  for 
the  owner  for  the  time  being  of  the  reserved  rent  or  rents 
to  enter  and  view  the  condon  of  the  premes,  and  to  enter  on 
non-paymt  of  such  rent  or  rents  or  on  breach  of  any  of  the 
pchaser's  covts  or  condons  contd  in  such  convce,  and  speci- 
fically to  pform  such  covts  or  condons  on  each  occasion  of 
entry,  and  to  remain  in  posson  and  tal^e  the  rents  and 
profits  of  the  land  entd  upon,  until  the  rent  or  rents  in 
arrear,  and  the  costs  and  expses  incurred  in  the  exon  of 
such  power  shall  be  satisfied,  or,  in  liett  of  such  last  power 
of  entry,  "  and  an  absolute  power  of  re-entry  on  non-paymt 
of  such  rent  or  rents  or  on  breach  of  any  of  the  pchaser's 
covts  and  condons  contd  in  such  convce  "]  (c). 


(«)  See  also  the  form,  infraj  pp.  845 — 846. 

(b)  As  to  the  effect  of  these  words  in  exonerating  the  owner  of  the  rent- 
charge  from  liability  to  land  tax,  see  3  Day.  Free.  313,  note. 
As  to  core-      C^')  The  efficacy  of  the  provisions  hitherto  usually  inserted  in  grants  in 
nant  to        fee  on  chief  rent  for  securing  the  rent  is  very  questionable,  both  as  regards 
maintain     ^y^q  covenants  of  the  grantee  for  the  maintenance  of  buildings,  and  the 
builaings,    pQ-v^er  of  re-entry  on  breach  of  the  covenants.    The  doctrine  that  the  benefit 
of  a  covenant  cannot  run  at  law  with  a  rent  {MUnes  v.  Branch,  5  M.  A:  S. 
411  ;  Randall  v.  Bigby,  4  M.  &  W.  135  ;  Haywood  v.  Brunswick  BvUding 
Society  J  8  Q.  B.  D.  403  ;  1  Smith's  L.  C,  9th  ed.  105),  appears  very  unsatis- 
factory and  difficult  to  uphold  on  principle,  whether  the  rent  is  created  by- 
grant,  so  that  the  grantor  is  also  the  covenantor,  or  (as  is  much  more  usual) 
by  reservation,  so  that  the  covenant  is  by  the  grantee  (see  Sug.  Y.  Sl  P.  14th 
ed.,  591)  ;  and  even  if  well  founded,  it  could  hardly  prevail  in  equity,  as  a 
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▼m.  The  pchase  shall  be  completed  on  the day  of 

—  nexty  at  the  office  of  the  vendors*  solors,  Messrs. , 


conTeyance  of  the  rent  with  the  benefit  ofi  the  covenants,  whether  expressed 
(as  it  should  be)  or  implied,  would  enable  the  assignee,  if  necessary  (which 
since  the  Jadicatnre  Act  it  pi^bablj  would  not  be),  to  sae  in  the  name  of 
the  ooTcnantee  or  his  representatires  (see  the  parallel  case  of  Riddell  r. 
Biddell,  7  Sim.  629).  An  affirmatiye  coyenant,  however,  of  the  above 
nature  (to  spend  money  on  the  land)  is  precarious,  having  regard  to  the 
doctrine,  now  settled,  that  it  is  not  enforceable  against  the  assigns  of  the 
covenantor,  although  with  notice  (^Austerberry  v.  Oldham  Corporation^  29 
Ch.  D.  750  ;  see  above,  p.  302,  note). 

It  has  also  been  held,  that  a  power  of  re-entry  on  breach  of  a  covenant,  if  As  to  power 
unlimited  as  to  duration,  is  void  as  a  perpetuity ;  Dunn  v.  Flood  (25  Ch.  D.  of  re-entry 
629  ;  and  see  per  Baggallay,  L.J.,  ilnd.y  on  appeal,  28  Ch.  D.  592),  where  oa  hreich. 
the  covenant  was  a  restrictive  one  (as  to  user  of  the  land),  and  the  power 
authorised  the  possession  to  be  retained  during  the  continuance  of  the  breach, 
and  for  three  months  afterwards.  That  case  can  hardly  be  regarded  as  having 
finaUy  settled  the  point,  which  did  not  in  fact  call  for  decision  (see  Challis 
on  Real  Property,  pp.  152 — i),  and  it  leaves  open  the  question  whether,  if 
the  power  were  strictly  confined  to  abating  or  making  good  the  breach 
(which,  however,  it  now  would  be,  although  in  terms  absolute,  by  the  effect 
of  the  Conv.  Act,  1881,  s.  14,  empowering  the  Court  to  relieve  against  for- 
feiture, see  sub-s.  3),  it  would  still  be  bad.    It  seems  open  to  contention 
that  a  power  so  restricted,  if  annexed  to  a  negative  covenant  (as  in  Dunn  v. 
Flood),  is  not  open  to  objection  on  the  score  of  perpetuity,  as  the  covenant 
itself  is  free  from  that  objection  (see  p.  302,  note),  and  the  power  is  a  mere 
adjunct  for  enforcing  it.    But  in  the  case  of  an  affirmative  covenant,  there 
would  be  more  difficulty  in  maintaining  this  view ;  and  a  power  of  entry, 
whether  absolute  or  qualified,  cannot  in  the  present  state  of  the  authorities, 
be  fiafely  relied  on,  unless  restricted  to  lives  in  being  and  21  years.    A 
power  of  distress  on  breach  of  such  a  covenant,  would  also  apparently  be 
open  to  the  same  doubt,  and  would  possibly  in  addition  be  avoided  by  the 
Bills  of  Sale  Acts  of  1878  and  1882.    So  far  as  regards  enforcing  payment  of 
the  rent,  the  powers  of  entry  and  distress  would  seem  to  be  unimpeachable, 
being  no  more  than  the  ordinary  incidents  of  a  rent-charge  under  the  Conv. 
Act,  1881,  8.  44  (which,  however,  by  sub-s.  1  are  not  implied,  unless  they 
might  have  been  expressly  conferred),  and  (as  regards  the  power  of  distress) 
being  incident  to  a  rent-charge  at  common  law  (Co.  Litt.  114  a)  ;  but  for 
enforcing  the  covenants  as  to  the  maintenance  cf  buildings,  some  other 
expedient  must  be  had  recourse  to. 

A  mode  which  may  be  suggested  is  to  create  a  further  perpetual  rent-  As  to 
charge  issuing  out  of  the  land  of  the  covenantor,  by  way  of  security  for  the  creation 
performance  or  penalty  for  the  breach  of  the  covenants"(see^«r  Lindley,  L  jr.,  of  rent- 
29  Ch.  D.  783)  in  a  manner  similar  to  that  sometimes  adopted  for  indem-  ®**J^*  ™' 
nifying  a  purchaser  against  a  rent  (see  t^m,  Indkicnitt)  ;  such  rentchargo  ooveMmte. 
remaining  dormant  until  wanted,  but  if  required  to  be  enforced,  carrying 
with  it  the  usnal  remedies.    Such  a  rent-chaxge,  if  limited  so  as  to  arise  only 
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at ,  at  wch  time  and  place  each  pchaser  shall  be  eniled 

to  a  pper  convce  of  his  lot  or  lots,  to  be  prepared  by  and  at 
the  expse  of  the  pchaser  (a),  and  a  duplicate  thof,  if  re- 
quired, to  be  prepared  by  and  at  the  expse  of  and  to  be 
delivered  to  the  vendor.  Add,  if  dmred,  condon  as  to 
general  form  of  convce,  p.  816,  No.  5. 


on  a  breach  of  the  ooyenants,  might  itself  be  open  to  the  same  objection  as 

a  mere  power  of  entry,  as  creating  a  perpetuity  (the  decisions  to  the  contrary 

in  Gllhertson  v.  liichardt,  4  H.  &  N.  277  ;  and  Morgan  v.  Davey,  1  Cab.  & 

B.  114,  being  in  effect  overruled  by  L.  ^  S,  W.  Ry,  Co,  v.  Oomm,  20  Ch.  D. 

562)  ;  but  if  made  to  take  effect  immediately,  with  a  provision  that  the 

performance  of  the  covenants  shall  be  deemed  a  satisfaction  of  the  rent,  or 

that  so  long  as  the  covenants  are  duly  performed,  the  rent  shall  be  held  in 

trust  to  attend  the  inheritance  of  the  lands  charged,  the  objection  would,  it 

is  conceived,  be  avoided  (see  Lewis  on  Perpetuities,  612 — 631,  and  SuppL 

201,  referring  to  Ex  parte  Ralph,  1  De  G.  219). 

Other  ex-         ^hc  plan  of  reserving  to  the  rent-charge  owner  the  right  of  specifically 

pedienta       performing  the  covenants,  and  recovering  the  cost^  by  limitation  of  the 

for  cnforc-   use  under  the  Con  v.  Act,  1881,  s.  62  (in  the  manner  referred  to  above,  p. 

'"*^^®'      SOS),  might  be  tried,  in  combination  with  the  other  mode  above  suggested, 

or  otherwise  ;  but  the  employment  of  that  enactment  for  creating  a  right  of 

a  nature  not  before  known  to  the  law,  must  be  regarded  as  a  doubtful 

experiment.    The  other  plan  adverted  to  at  p.  303,  note,  of  creating  a  long* 

term  with  the  covenants  annexed,  to  be  afterwards  enlarged  into  a  fee  under 

the  Conv.  Act,  1881,  s.  65,  might  also  be  adopted,  and  seemingly  with 

success.    As  regards  the  covenant  to^  erect  the  buildings,  the  limit  of  time 

docs  not  usually  exceed  two  years,  so  that  there  would  probably  be  no 

practical  difiBculty  in  enforcing  it :  see  Andrew  v.  AUlten^  22  Ch.  D.  218. 

It  is  not  knowni  how  far  the  practice  as  to  the  provisions  for  securing  chief 
rents,  has  changed  in  consequence  of  the  recent  decisions  above  referred  to  ; 
the  above  suggestions  deserve  consideration,  but  any  machinery  which  tends 
further  to  complicate  dealings  arising  out  of  the  chief  rent  system,  which 
are  already  sufficiently  troublesome,  does  not  much  commend  itself. 

(a)  The  ordinary  practice,  that  the  conveyance  should  be  prepared  by  the 
purchaser,  ought  not,  it  is  considered,  to  be  departed  from  in  this  case,  as  is 
the  practice  in  some  places. 


I 
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XV. 

Sales  upon  or  subject  to  Chief  Rents.    Miscellaneous 

Conditions, 

I.  As  to  any  ppty  or  lot  wch  is  sold  subjt  to  p4  only  of  an  Sale  in  lots, 
entire  chief  or  ground  rent  chged  on  the  same,  togr  with  other  2*^t,  and 
ppty  of  the  vendors  or  any  other  lot  or  lots  as  mentd  in  the  jndemDity 
parlars,  the  pchaser  or  respive  pchasers  of  the  lot  or  lots 
subjt  thto  and  as  regards  any  unsold  pt  of  the  ppty  so 
subjt  the  vendors  shall  by  a  septe  deed  enter  into  mutual 
Govts  for  paymt  of  the  respive  portions  of  such  rent  wch 
are  to  be  borne  and  pd  by  them  resply  as  specified  in  the 
parlarsy  and  for  the  indemnity  of  the  other  or  others  of 
them  and  his  or  their  respive  portions  of  the  ppty  in  respt 
thof»  such  indemnity  if  required  to  be  supplemented  and 
further  secured  by  the  grant  of  powers  of  distress  and  entry 
upon  and  rect  of  the  rents  and  profits  of  the  ppty  or  lot  by 
or  out  of  wch  the  respive  apportioned  pts  of  such  rent  are 
to  be  borne  and  pd,  or  (at  the  option  of  the  pson  entled  to 
the  indemnity)  by  the  creation  of  a  new  rent  equal  in  amt 
to  such  respive  apportioned  rent  to  be  chged  upon  and 
issuing  out  of  such  ppty  or  lot  and  to  be  limd  or  granted  to 
the  pson  entled  to  the  indemnity.  The  deed  or  deeds  of 
indemnity  shall  be  prepared  and  engrossed  by  the  solors  of 
the  vendors  in  as  many  pts  as  there  are  pties  thto  at 
the  jt  expse  of  such  pties,  and  such  pties  (other  than  the 
vendors)  shall  also  pay  the  chges  of  their  own  respive 
solors  in  relon  thto,  but  any  delay  in  the  preparon  or  exon 
of  such  deed  shall  not  be  a  ground  for  delaying  the  complon 
of  the  pchase  of  any  lot. 

(a)  Where  there  are  more  than  two  parties  to  the  arrangement,  it  is  better 
to  have  a  separate  deed  of  indemnity  as  is  here  provided.  The  validity  of 
powers  of  entry  and  distress  for  securing  such  an  indemnity  seems  open  to 
the  same  donbts  as  the  like  powers  for  securing  bailding  covenants  in  con- 
veyances on  chief  rents ;  see  p.  825,  note,  as  to  this,  and  as  to  the  creation 
of  a  new  rent. 
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The  lame.       u,  LoTS  1  and  2  are  subjt  under  one  convce  to  an  entire 
Fuller  form  chief  rent  of  £15,  and  lots  8,  4,  and  6  are  subjt  under  one 

with  Tana-  ^  '  '     '  J 

tions.  convce  to  an  entire  chief  rent  of  £20,  and  each  of  such  lots 
is  sold  subjt  to  such  apportioned  pt  of  the  chief  rent  affectg 
the  same  as  is  to  be  botne  by  such  lot  as  stated  in  the 
parlars  and  to  the  covts  and  provons  contd  in  the  deed 
creatg  the  chief  rent  so  far  as  they  afifect  such  lot.  No  legal 
apportionmt  however  of  such  respive  chief  rents  has  been  or 
will  be  made  ;  but  the  pchaser  of  each  of  such  lots  if  sold 
septely  from  the  other  lot  or  lots  held  under  the  same  convce 
shall,  if  required,  enter  into  covts  with  the  pchaser  or  each 
pchaser  of  the  other  lot  or  lots  held  under  the  same  convce 
for  the  pa}Tnt  and  indemnificon  of  such  other  pchaser  agst 
the  proportion  of  the  chief  rent  affectg  his  lot,  wch  is  to  be 
borne  by  him,  and  for  the  observce  and  pformce  of  and  the 
indemnificon  of  such  other  pchaser  agst  the  covts  and 
provons  contd  in  the  deed  creatg  the  chief  rent  so  far  as 
they  affect  his  lot,  and  shall  also,  if  required,  add  proven 
for  further  indemnity  by  grant  of  powers  of  distress  and  entry 
or  creation  of  new  rent,  as  in  last  form.  Every  such  deed  of 
indemnity  wch  may  be  required  by  any  pchaser  shall  be 
prepai'ed  by  and  at  the  expse  of  the  pchaser  requiring  the 
same,  and  exted  by  the  pchaser  or  pchasers  givg  the  same 
at  his  or  their  own  expse,  or,  *'  every  such  deed  of  indemnity 
shall  l)e  prepared  by  the  vendor's  solors  in  such  form  as 
they  may  think  fit,  an^  be  exted  in  duplicate  or  triplicate  (as 
the  case  may  require)  by  each  pchaser  of  a  lot  held  under 
the  same  convce,  and  the  expse  of  preparing  and  extg  such 
deed  shall  be  borne  by  the  respive  pchasers  extg  the  same 
in  equal  proportions."  If  any  lot  held  under  the  same 
convce  shall  remain  unsold  the  vendors  shall,  for  the  pposes 
of  this  condon,  stand  in  the  place  of  the  pchaser  of  the 
unsold  lot,  but  the  covts  of  the  vendors  shall  be  framed  so  as 
to  restrict  their  psonal  liability  to  the  period  of  their  owner- 
ship of  such  unsold  lot,*'  or,  "  but  the  vendors  shall  not  be 
required  to  enter  into  any  covts." 

The  same.       ni.  LoTs are  subjt  to  a  chief  rent  of  £ ,  created 

Short  form. 
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by  a  deed,  Sic,  and  to  certn  covts  and  condons  contd  in 

that  deed.     Such  rent  shall  be  borne  as  to  £ by  lot  — , 

and  as  to  £ by  lot  — ,   or,   *'  shall  be  apportioned 

between  the  sd  lots  as  stated  in  the  parlars,"  and  the  ap- 
portionmt  shall  be  carried  out  by  mutual  coYts  for  paymt 
and  indemnity,  with  (if  required)  powers  of  distress  and 
entry  or  the  creation  of  a  new  rent  for  enforcing  and  secur- 
ing such  paymt  and  indemni&con,  and  any  question  as  to 
the  mode  of  effectg  the  same  shall  be  settled  by  the  yendors' 
counsel,  and  no  legal  or  other  apportionmt  shall  be  required 
to  be  made.  Each  lot  will  also  be  sold  subjt  to  the  sd  coyts 
and  condons  so  far  as  the  same  relate  thto. 
iv.  Lots  1,  2,  and  3  are,  with  other  ppty  of  the  vendor.  Sale  in  lots. 

subjt  to  a  yrly  rent  of  £ ,  the  whole  of  wch  is  to  be  ^ beborne 

borne  by  lot  1,  and  that  lot  will  be  conveyed  subjt  to  the  ^J  ^^  ><>*• 
paymt  of  such  rent  in  exoneron  of  the  other  lots  and  ppty- 
liable  thto,  and  the  pchaser  of  lot  1  shall,  at  his  own  expse, 
enter  into  a  covt  with  the  pchasers  of  the  other  lots  and 
also  with  the  vendor  as  to  such  other  ppty  and  as  to  any  lot 
remaining  unsold  for  paymt  and  indemnificon  agst  such 
rent,  or,  ''  shall  indemnify  lots  2  and  3  and  the  owners  thof 
and  the  vendor  agst  the  sd  rent  and  all  incidental  expses 
by  extg  and  deliverg  to  the  pchasers  of  those  lots  and  to  the 
vendor  on  the  complon  of  the  pchase  a  pper  deed  of  covt 
in  that  behalf  [contg,  if  required,  power  of  distress  and 
entry  over  lot  1,  or  a  limon  of  a  new  rent  of  equal  value 
with  the  sd  origl  rent  to  be  chgd  upon  that  lot  in  favour  of 
each  of  such  pchasers  and  the  vendor  for  securg  paymt  of 
the  sd  origl  rent  and  all  expses  occasioned  by  non-paymt 
thof]  (a),  such  deed  of  indemnity  to  be  prepared  by  and  at 

(a)  Sometimes  a  lot  entitled  to  be  indemnified  against  an  overriding  rent 
is  charged  with  a  rent  payable  to  the  owner  of  the  lot  charged  with  the  in- 
demnity ;  in  that  case  add  : — 

"  And  also  a  power  to  the,  pson  ended  to  be  indemnijied,  Power  to 
his  hrs  and  assigns,  to  retain  out  of  the  sd  rentcharge  of  "*|5^J^"*' 

£ ,  any  moys  wch  he  or  they  may  be  called  upon  to  pay,  nity. 

and  shall  pay  in  respt  of  the  sd  overriding  rentcharge  of 
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the  expse  of  the  pchaser  of  lot  1,  and  in  case  of  diffce  to 
be  in  such  form  as  the  vendor's  counsel  shall  approve,  and 
the  pchaser  of  lots  2  and  8  shall  be  satisfied  with  such 
indemnity/'  or,  '*  but  the  pchasers  of  the  other  lots  shall  not 
require  any  indemnity  in  respt  of  such  rent." 
Indemnity  y.  Thb  pchasers  shall  be  precluded  from  requirg  any 
lots  against  informon  beyond  what  is  afforded  by  the  abstracted  documts 

actoiai^^     resptg  a  rent-chge  of  £ per  annum,  wch  is  stated  to 

paid.  have  been  chgd  on  the  ppty  in  the  jt  —  for  a  charitable 
ppose,  but  wch  is  supposed  not  to  have  been  pd  or  claimed 
for  many  yrs.  The  liability  (if  any)  to  this  rent-chge  shaU 
be  assumed  by  the  pchaser  of  lot  —  in  exoneron  of  the 
other  lots,  and  such  pchaser  shall,  if  required,  join  in  the 
convces  of  the  other  lots  (at  the  expse  of  the  respive 
pchasers  requiring  the  same)  in  order  to  covt  for  their  in- 
•  demnity  agst  the  sd  rent-chge,  and  the  pchasers  of  the  other 
lots  shall  be  satisfied  with  such  covt,  and  shall  not  require 
any  other  indemnity  agst  the  same,  and  inasmuch  as  the 
vendors  have  entered  into  covts  with  the  pchasers  at  a 
former  sale  of  ppty  held  under  the  same  title  for  their 
indemnity  agst  the  sd  rent-chge  the  pchaser  of  lot  —  shall 
also  indemnify  the  vendors  agst  such  covts,  such  respive 
indemnities  to  be  prepared  by  and  at  the  expse  of  the 
i*espive  psons  entled  to  the  benefit  thof.  In  the  event  of 
any  lot  or  lots  not  being  sold  at  the  present  sale  the  vendors 
shall  stand  in  the  place  of  the  pchaser  or  pchasers  thof  for 
the  ppose  of  this  condon. 

E(»t  not        Yi.  Lots  are  or  were  formerly  subjt  with  other  ppty 

vendozB.      to  a  yrly  rent  of  £ ,  but  wch  is  not  pd  by  the  vendors. 

Indemm^.  rpj^^  respive  pchasers  shall  be  satisfied  with  this  statemt,  and 
shall  not  require  any  indemnity  in  respt  of  such  rent  or 
any  further  informon  in  relon  thto. 
Indemnity      yh.  Each  pchaser  of  lots  —  and  —  shall  enter  into  a 

of  Tendon  ,         , 

against       covt  in  his  couvcc  for  the  indemnity  of  the  vendors  [and 

liability       , 

under 

coTenanta.  £ ^  and  any  expses  incurred  by  him  or  them  in  con- 
sequence of  the  non-paymt  of  such  last-mentd  rentcharge." 
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the  este  of  their  testor]  as  from  the  complon  of  his  pchase 
agst  the  perpetual  yrly  rents  to  wch  the  ppty  comprd  in 
such  respive  lots  is  subjt  as  mentd  in  the  parlars,  and  agst 
the  covts  and  condons  as  to  bldg  on  and  user  of  such  ppty 
resply  and  orwise  contd  in  the  deed  by  wch  such  rents 
resply  were  created  [or,  agst  the  rents,  covts,  and  condons 
mentd  in  No.  —  of  these  condons],  and  shall,  if  required, 
exte  and  deliver  to  the  vendors  a  duplicate  of  the  convce,  to 
be  prepared  by  and  at  the  expse  of  the  vendors. 

vin.  There  is  a  chief  rent  of  £ per  annum  chged  on  B«nt  to  be 

tho  premes.  The  owner  of  this  rent  will  join  in  the  convce 
to  the  pchaser  for  the  ppose  of  releasg  the  same ;  but  no 
title  shall  be  required  to  be  shown  thto  other  than  the 
convce  of  the  same  to  the  present  owner. 

IX.  Lot  —  is  subjt  to  an  apportioned  rent  of  £ ,  Former 

pt  of  a  chief  rent  of  £ created  by  a  deed,  dated,  &c. ;  2*^^*°" 

but  no  legal  apportionmt  has  been  or  shall  be  required  to 

be  made,  nor  shall  any  objon  or  requison  be  made  on  this 
acct. 

X.  By  the  will  of  a  former  owner  contributory  rents  of  Former 

£ and  £ were  directed  to  be  pd  by  the  owners  of  ment  by'' 

other  ppties  as  apportioned  pts  of  a  chief  rent  of chged  ^^' 

upon  lot  —  and  such  other  ppties.  The  pchaser  of  lot  — 
shall  be  satisfied  with  the  apportionmt  or  divon  so  made 

of  the  rent  of  £ ,  and  shall  not  require  any  other  ap- 
portionmt thof  or  any  indemnity  in  respt  of  the  portions 
payable  out  of  such  other  ppties. 

XI.  The  sevl  lots  are  subjt  to  various  provons  as  to  the  Former 
apportionmt  of  or  indemnity  agst  rents  affectg  the  same  or  me^^and 
some  pt  or  pts  thof  togr  with  other  ppty ;  but  none  of  such  ind«n>ai- 
matters  shall  be  made  the  ground  of  any  objon  or  requison,  q^^^ 
and  the  respive  pchaser  shall  take  subjt  thto  in  all  respts,  proyiaon. 
and  it  shall  be  assumed  that  all  such  provons  as  far  as 

necy  have  been  duly  observed  and  pformed  up  to  the 
complon  of  the  pchase  of  the  respive  lots. 

XII.  No  objon  or  requison  shall  be  made  on  the  ground  OTerriding 
that  any  lot  or  any  pt  thof  is  either  alone  or  with  other  ppty  ^^^ 
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G«nend 
exdnsioii 
of  objec- 
tiona. 


Bftr  of  re- 
qaiaitions. 

Yarioiifl. 

Suingent 


Alto  lot 
Dot  sold. 

Receipt  for 
last  pay- 
ment (a). 


Option  to 
rommnte 
part  of 
porcbaae- 
money  into 
cbief  rent. 


Bubjt  to  any  overridingy  chief,  or  ground  rent  or  rents,  or 
any  coyts  or  condons  other  than  those  subjt  to  wch  the 
same  is  sold  nor  on  the  ground  of  the  absence  or  in- 
sufficiency of  any  indemnity  agst  any  such  overriding  rent, 
covtSy  or  condons,  and  the  pchaser  shall  not  ctdl  for  any 
informon  resptg  the  origin  or  creation  thof  or  orwise  in 
relon  thto  beyond  what  may  appear  in  the  abstract,  but 
shall  be  satisfied  with  a  declon  to  be  made,  if  required,  at 
his  expse  that  no  claim  has  ever  been  made  agst  the  vendor 
in  respt  of  any  such  rent,  covts,  or  condons. 

xin.  No  pchaser  shall  require  the  deed  creatg  any  rent 
mentd  in  the  parlars  or  these  condons  to  be  abstracted  or 
produced,  or  any  informon  (except  such  as  may  be  in  the 
vendors'  posson)  as  to  the  contents  thof  or  the  psons  by 
whom  the  rent  is  pd  or  the  ppty  chgd  thwith  or  the  covts 
or  condons  contd  in  the  deed  creatg  the  same  or  orwise  in 
relon  thto  or  any  indemnity  agst  such  rent,  covts,  or 
condons. 

XIV.  If  any  lot  is  not  sold  the  vendors  shall  stand  in  the 
place  of  the  pchaser  thof  for  the  ppose  of  these  condons. 

XV.  The  rect  for  the  last  paymt  of  the  chief  or  ground 
rent  chged  on  any  lot  wch  shall  have  accrued  due  previously 
to  the  complon  of  the  pchase,  by  whomsr  signed,  shall  be 
conclusive  evidce  of  the  pformance  and  observce  of  all  covts 
and  condons  to  wch  such  lot  is  subjt,  or  of  the  effectual 
waiver  of  any  breach  of  any  such  covt  or  condon  up  to  the 
complon  of  the  pchase,  and  no  evidce  shall  be  required  of 
the  title  or  authority  of  the  pson  or  psons  by  whom  such 
rect  is  given. 

XVI.  The  pchaser  of  any  lot  shall,  on  givg  notice  in  writg 

of  his  desire  so  to  do  within weeks  of  the  day  of  sale, 

have  the  option  of  commutg per  cent,  of  his  pchase-moy 

into  a  perpetual  rent  of  £5  per  cent,  per  annum :  such  rent 
to  commence  from  the day  of ,  and  to  be  payable 


(a)  The  proyision  as  to  this  in  the  Conv.  Act,  1881,  s.  3  (4),  only  applies 
to  leases,  see  p.  248. 
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half-yrly,  in  wch  case  he  shall  within months  from  that 

day  accordg  to  position,  phuxs,  elevons,  and  materials  to  be 
approved  by  the  yendor,  erect  and  complete  on  such  lot 
houses  or  bldgs  of  sofft  valae  to  pdace  an  annual  rental  of 
not  less  than  8  times  such  rent,  and  he  shall  not  be  entled 
to  a  conyce  of  such  lot  unless  and  until  such  houses  or 
bldgs  shall  haye  been  so  erected  and  completed  to  the 
satisfon  of  the  vendor's  surveyor.  The  convce  of  every  lot 
pchased  subjt  to  a  rent  and  a  duplicate  thof  shall  be  pre- 
pared by  the  vendor's  solors  at  the  expse  of  the  pchaser, 
and  shall  contain  such  covts  and  provons  as  are  usually 
inserted  in  deeds  creatg  such  rents,  and  parlarly  covts  and 
provons  framed  so  as  to  bind  the  pchaser  and  his  sequels 
in  title,  as  far  as  may  be,  to  maintain,  repair,  and  rebuild 
whenever  necy  the  houses  or  bldgs  to  be  erected  psuant  to 
the  last  Condon,  and  agst  the  carrying  on  of  any  noisome  or 
offensive  trade  or  business  on  the  premes.  The  pchaser  of 
any  such  lot  may  have  the  same  conveyed  to  him  by  sevl 
convces  at  his  expse,  such  a  proportion  of  the  rent  being 
reserved  in  each  as  the  vendor  shall  think  fit. 


XVI. 

Business  as  Going  Concern  (a). 

I.  Ustud  Condons  except  as  follows :  The  business  and  Minnfac- 
works  will  be  continued  and  carried  on  by  the  vendors  for  buiDMs. 
their  own  benefit  and  at  their  own  risk  and  cost  up  to  the 
day  fixed  for  complon  of  the  pchase,  and  in  the  event  of  the 
actual  complon  being  delayed  beyond  that  day  will  be  con- 
tinued by  them  from  that  day  up  to  the  actual  complon  thof 
for  the  benefit  and  at  the  sole  risk  and  cost  in  all  respts 

(a)  Compare  the  form  on  a  sale  by  private  contract,  in/ra^  p.  364. 
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(includg  the  manager's  salary)  of  the  pchaser,  who  shall 
also  take  to  and  pay  for  all  the  fixed  ajud  movable  machinery, 
engines,  tackle,  waggons,  carts,  horses,  and  other  live  and 
dead  stock,  and  plant,  chattels,  and  effects  wch  shall  be  in 
or  upon  the  premes  or  in  use  in  connection  thwith  on  the 
day  fixed  for  complon,  togr  with  the  book  debts  owing  to 
the  sd  business  at  that  date  at  their  fidr  value,  to  be  ascer- 
tained by  the  valuon,  &c*,  see  p.  266.     The  pchaser  shall  pay 
intt  on  his  pchase-moy  and  the  amt  of  the  afsd  valuon  or  the 
balce  for  the  time  being  remaining  unpd  at  the  rate  of 
£B  per  cent,  per  annum  as  from  the  day  fixed  for  complon 
until  the  same  shall  be  pd.     Upon  paymt  of  the  pchase- 
moy,  togr  with  the  amt  of  the  sd  valuon  and  the  intt  due 
under  this  condon,  the  pchaser  shall  be  ended  to  posson  or 
to  the  rect  of  the  profits  of  the  sd  business  and  works,  and 
pay,  bear,  and  dischge  and  indemnify  the  vendors  agst  all 
rates,  taxes,  and  other  outgoings  and  losses  (includg  all 
liabilities  and  outgoings  arisg  out  of  any  uncompleted  con- 
tracts or  engagemts)  as  from  the  day  fixed  for  complon,  and 
the  profits   and  outgoings  shall  (if  necy)  be  apportioned. 
Until  the  actual  complon  of  the  pchase  the  business  shall, 
except  as  to  the  approprion  of  profits  and  liability  for  out- 
goings and  losses,  be  carried  on  under  the  same  style  and 
firm  and  in  the  same  mner  and  the  vendors  shall  retain  the 
same  posson  and  ppty  in  the  premes  and  have  the  same 
right  of  controllg  the  conduct  and  managemt  thof  as  they 
wd  have  had  if  the  same  had  not  been  sold. 
Newspaper,     u.  (1)  Usual  condotis  as  to  biddgs,  deposit,  complon^  and 
intt,     (2)  The  vendors  will  deliver  to  the  pchaser  a  plain 
copy  of  the  declon  of  proprietorship  filed  at  the  Stamp 
Office  under  wch  the  newspaper  is  now  published,  but  no 
abstract  or  further  evidce  of  title  shall  be  required  and 
the  afsd  declon  shall  be  conclusive  evidce  of  the  vendors* 
title.     (8)  The  newspaper  will  be  continued  to  be  pub- 
lished   as  ^htofore  by  or  on   behalf  of  the  present  pro- 
prietors   at    their   risk   and    for    their    benefit  until  and 
inclusive  of  the  publicon  of  the  number  or  edition  for  the 
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day  of ,  from  wch  time  the  pchaser  shall  be  entled 

to  print  and  publish  or  continue  the  same.  (4)  On  paymt 
of  the  balce  of  pchase-moy  at  the  time  and  place  above 
appted  the  vendors  will,  if  required,  exte  to  the  pchaser  a 
pper  assignmt  to  be  prepared  by  and  at  the  expse  of  the 
pchaser.  (5)  Immedly  after  complon  of  the  pchase  the 
pchaser  shall  make  or  cause  to  be  made  and  shall  duly  file 
a  fresh  declon  as  required  by  law  as  to  the  intd  place  of 
printg  and  publicon  of  the  sd  newspaper,  and  as  to  the 
printer  and  publisher  and  proprietor  or  proprietors  thof, 
and  shall  duly  comply  with  all  the  requiremts  of  the  law 
with  respt  to  the  printg  and  publicon  of  the  sd  newspaper 
in  continnon  of  the  publicon  thof  by  the  vendors,  and  the 
pchaser  shall  not  be  entled  to  publish  the  sd  newspaper 
until  such  fresh  declon  has  been  duly  made  and  filed  and 
the  other  requiremts  afsd  have  been  duly  complied  with. 
(6)  If  the  pchaser  shall  fail  to  comply  with  these  condons 
his  deposit  shall  thrupon  be  actually  forfeited  to  the  vendors, 
who  shall  have  the  option  either  to  discontinue  the  sd  news- 
paper or  to  continue  the  same  either  immedly  or  at  any  time 
afterwards  and  either  temporarily  or  permanently,  and  in 
case  they  shall  so  continue  the  same  they  shall  be  at  liberty 
to  resell  the  same  at  such  time  and  place  subjt  to  such 
Condons  and  in  such  mner  as  they  shall  think  fit,  and  any 
deficiency  in  price  on  the  re-sale  and  all  expses  attendg  the 
same,  togr  with  all  losses  (if  any)  incurred  in  carrying  on  the 
newspaper  in  the  meantime  shall  be  immedly  made  good  by 
the  defaulter  at  the  present  sale,  or  shall  be  recoverable  as 
and  for  liquidated  damages,  but,  on  the  other  hand,  the 
vendors  shall  be  entled  to  retain  for  their  own  benefit  all 
profits  resultg  from  carrying  on  the  sd  newspaper  until  the 
re-sale. 
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xvn. 


Bidding*. 


Depoeitand 
■ecurity. 


Bonndaty 
fences. 


Poicbaaer 
to  give 
aecuritj. 


Underwoods. 

I.  No  pson  to  advce  less  than  Bs.  per  acre  at  each  biddg 
nor  retract  a  biddg.  The  highest  bidder  to  be  the  pchaser, 
and  shd  any  dispute  arise  as  to  the  biddgs,  the  lot  shall  be 
put  up  again  at  the  last  previous  biddg.  There  will  be  a 
reserve  on  each  lot. 

u.  Each  pchaserimmedly  to  pay  down  a  deposit  of  10  per 
cent,  on  his  pchase-moyy  and  to  sign  an  agreemt  in  the 
form  subjoined,  and  within  8  days  from  the  day  of  sale  to 
give  a  bond,  with  such  one  or  more  sureties  as  shall  be 
required  and  be  approved  of  by  the  agent  of  the  vendors, 
for  the  due  paymt  of  the  balce  of  his  pchase-moy  at  10 
months  from  the  day  of  sale. 

ui.  The  lots  will  be  sold  by  the  acre,  and  where  any  lot 
abuts  on  a  boundary  fence  the  vendors'  workmen  will  at 
once  pceed  to  make  such  fence,  using  any  materials  required 
from  such  lot. 

IV.  No  pchaser  will  be  allowed  to  commce  cuttg  any  wood 
until  the  vendors'  agent  is  fully  satisfied  with  the  proposed 
secy,  and  at  any  time  afterwards  the  vendors  may  call  for 
further  approved  secy,  and  give  notice  thof  to  any  pchaser 
by  a  notice  left  at  his  last  known  place  of  abode,  and  he 
shall  give  the  required  secy  within  6  days  from  the  date  of 
such  notice,  during  wch  time  no  pt  of  the  lot  shall  be  cut, 
sold,  or  removed ;  and  if  after  the  lapse  of  such  6  days  the 
pchaser  refuses  or  neglects  to  give  the  required  secy,  his  lot 
or  lots  shall  revert  to  the  vendors,  with  all  the  labour 
bestowed  thron,  and  the  vendors  shall  be  at  full  liberty  to  cut 
the  remr  and  sell  and  dispose  of  the  same,  and  also  any 
wood  cut  but  not  removed  by  the  pchaser,  either  by  private 
sale  or  public  auction,  and  if  any  deficiency  shall  be  found 
the  pchaser  shall  still  be  liable  to  make  it  good. 
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V.  The  wood  to  be  cut  in  a  proper,  customary,  and  work-  Cutting. 
manlike  manner. 

VI.  The  pchaser  to  leave  standg  all  young  standard  oaks  Certain 
or  other  tellers,  and  to  leave  uncut  all  the  firs  now  standg  in  JJ^^  ^ 
any  of  the  woods,  doing  as  little  damage  as  possible  in  cuttg 

and  clearing  the  woods. 

yh.  All  horses,  oxen,  or  other  cattle  brought  into  the  CatUe  to  be 
woods  to  be  muzzled.     If  any  horse  or  other  beast  be  found  ™" 
in  the  woods  after  the  1st  of  April  without  a  muzzle,  the 
pchaser  on  whose  lot  it  shall  be  found  shall  pay  10«.  for 
each  head  to  the  vendors  as  liquidated  damages. 

vm.  The  pchaser  not  to  cut,  lop,  or  orwise  damage  the  Not  to  lop 
timber,  trees,  tellers,  or  saplings,  and  to  make  satisfon  to  **™^''- 
the  vendors  for  all  loss  or  damage  they  may  sustain  by  the 
carelessness  or  negligee  of  his  workmen  or  servants  em- 
ployed in  the  wood,  and  no  pson  to  have  any  authority  to 
permit  or  order  any  description  of  tree  or  wood  to  be  cut 
but  what  is  clearly  included  in  the  sale  and  strictly  under- 
wood. 

IX.  The  wood  to  be  all  cut  from  the  stubbs  before  the  1st  Work  to  be 
of  April,  and  to  be  cleared  from  the  woods  on  or  before  the  e^!^n  ^ 
1st  of  May  next,  or  it  will  be  forfeited  to  the  vendors.  ^**«- 

X.  No  dogs  to  be  allowed  to  go  into  the  woods  except  by  Dog^ 
leave  of  the  vendors. 

XI.  If  any  pchaser  shall  neglect  or  refuse  to  comply  with  Neglect  to 
any  of  the  above  condons  the  deposit-moy  and  the  wood  ^^^n- 
uncleared  shall  be  forfeited,  the  lot  or  lots  resold  by  public  ditiona. 
or  private  sale,  and  the  deficiency  (if  any)  on  such  second 

sale,  togr  with  all  expses  attendg  the  same,  shall  be  made 
good  by  the  defaulter  at  the  present  sale  and  be  recoverable 
as  liquidated  damages. 


It  is  hby  agrd  between  Messrs.  ,  the  auctioneers,  Mcmomn. 

dam  of 

'  coDtract. 


as  agents  for  A.  and  B.  (a),  the  vendors,  and  of ^"™  ®^ 


(a)  See  p.  261,  note,  SeoreU  v.  BoadU^  1  Y.  ac  J.  396. 
K.E. — VOL.  I.  Z 
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that  at  the  sale  this  day  of  the  underwood  belonging  to  the 

vendors  the  sd  pchased  the  following  lot  [s]  at  the 

price  [s]  below  mentd,  subjt  to  the  above-printed  condons, 

and  that  he  has  pd  the  sum  of  £-- as  a  deposit  and  in  pt 

paymt  of  the  pehase-moy  to  the  sd  Messrs. . 

Lot  at pounds  shillings pence  per 

acre. 

Lot at  pounds shillings pence  per 

acre. 

As  witness  our  hands  this day  of . 


r 
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L 

AGKEEMENT  for  Sale  of  Freeholdi  or  Copy- 
holds (6),  with  usual  Provisions.  Variations  where 
the  Vendor  coni/racts  by  an  Agent,  and  for  a  Sale 
under  the  Settled  Land  Act,  dtc. 

ARTICLES  OF  agreemt  made  the  day  of Partiet. 

BETWEEN  A.,  of,  &c.  [as  agent  for  and  on  behalf  of  C,  of, 


(a)  See  the  forms  of  general  and  special  conditions  under  the  head  Con-  prmne  <rf 
DITIONS  OF  Salb,  which  are  applicable  for  the  most  part,  with  little  (if  any)  contncts 
alteration,  to  sales  by  private  contract.    And  see  the  forms  given  below  of  for  sale, 
miseellaneons  clauses  applicable  to  sales  by  private  contract.    Special  clauses 
relating  to  various  descriptions  of  property,  such  as  advowsons,  reversions, 
life  policies,  chief  rents,  &c.,  will  be  found  under  Conditions  of  Sale. 
The  conditions  usual  on  sales  by  auction  are  very  commonly,  notwith- 
standing the  stringency  of  some  of  them,  submitted  to  by  purchasers  on  sales 
by  private  contract.    See  also  the  note,  ante,  p.  246,  as  to  the  provisions  of 
the  Vendor  and  Purchaser  Act,  1874,  and  of  the  Conv.  Acts,  1881,  and  1882, 
and  the  other  notes  to  Conditions  of  Sale. 

For  variations  for  a  sale  by  a  tenant  for  life  or  other  limited  owner  Variations 
under   the    Settled  Land  Act,  1882,  or  by  trustees  or  mortgagees,   see  for  sale  an- 
Conditions  of  Sale,  pp.  257,  258.  der  Settled 

If  the  sale  is  of  the  mansion  house  or  land  occupied  with  it,  and  the  con-  ^^^^  ^^^* 
sent  of  the  trustees  or  Court  has  not  been  obtained  under  s.  15,  Clause  1  may  As  to 
be  modified,  and  a  clause  avoiding  the  contract  if  such  consent  is  not  i>^Mu>ion- 
obtained  added  as  follows  :—  ^**"^»  ^ 

"  The  vendor,  who  is  selling  as  tenant  for  life  [Umited 
owner],  under  the  powers  of  the  Settled  Land  Act,  1882, 

(&)  As  to  the  enfranchisement  of  copyholds,  see  the  Copyhold  Act,  1887, 
8.  1. 

z  2 
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&c.]  (hinafter  called  the  vendor)  of  the  one  pt,  and  B.,  of. 
Sec.  (hinafter  called  the  pchaser)  of  the  other  pt. 
Agreemci  t       1,  Xjje  vendor  agrees  to  sell,  and  the  pchaser  agrees  to 

pchase,  for  the  sum  of  £ the  inhance  in  fee  simple  [the 

inhance  accordg  to  the  custom  of  the  manor  of in  the 

coy  of ]  in  posson  free  from  [land  tax  and  tithe  rent- 

chge,  and  from  all]  incumhces  [except  as  hinafter  mentd], 
of  ALL,  &c.,  peels  8et  forth  fully,  with  a  refce,  if  need  be,  to  a 
Bchdle  and  plan,  see  Conveyances  on  Sale,  Parcels,  with 
the  appurts  thof  (c). 


agrees  to  sell,  suhjt  to  the  consent  of  his  trees  or  the  approval 
of  the  Court  being  obtained  as  hinafter  mentd,  and  the 
pchaser  agrees  to  pchase,  &c.** 
Clause  "  The  vendor  shall  on  or  before  the day  of ,  at 

contract  ^^^  ^^^'^  ^^^^  ^^  ^^^  ^^  ^^  settled  este,  apply  for  and 
unless  con-  endeavour  to  obtain  the  consent  of  the  vendor  s  trees  to  or 
trustees      *^  Order  of  the  Court  approvg  the  sale,  and  in  case  such 

or  Court     consent  or  order  shall  not  be  obtd  on  or  before  the day 

of ,  or  such  later  day  as  the  vendor  and  the  pchaser 

shall  agree  to  [or  in  case  the  sale  cannot  for  any  reason 
arisg  from  the  state  of  the  title  be  carried  into  effect  under 
the  statutory  or  other  powers  of  the  vendor  or  his  trees] 
then  the  sale  shall  be  void,  and  the  deposit  shall  be  repd  to 
the  pchaser,  but  witht  any  intt,  costs,  or  compenson." 

As  to  the  necessity  for  giving  notice  of  the  sale  to  the  trustees,  unless 

waived  by  them,  see  the  Act,  s.  45,  as  modified  by  the  Amendment  Act  of 

1884,  8.  5  ;  and  see  generally  as  to  sales  under  the  Act,  Conveyakces  on 

Sale. 

As  to  pur-       Under  the  Settled  Land  Act,  1882,  s.  22  (2),  the  investment  of  capital 

chase  by      money  is  under  the  control  of  the  tenant  for  life,  who  is  therefore  the  proper 

tenant  or    pgi-gQ^  to  enter  into  a  contract  of  purchase.     This  precedent  is  adapted 

trufltees.       without  alteration  to  the  case  where  the  purchase  is  made  by  a  tenant  for 

life  or  other  limited  owner  under  the  Act ;  or  (except  the  substitation  of 

the  plural)  to  a  purchase  by  trustees. 

For  a  form  of  agreement  for  sale  by  private  contract  referring  to  printed 
particulars  and  conditions  of  sale,  see  p.  261. 

(r)  As  to  what  passes  as  appurtenances  to  the  land,  see  infra,  p.  417, 

note.    Where  the  property  is  insurable,  add,  "  and  with  the  benefit  of 

any  existg  or  future  insces  agst  fire ; "  see  p.  288,  form  XVI.,  and  note. 
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l^Provon  as  to  timber^  fixtures y  dtc,  if  any,  to  be  taken  at  a 
valtion,  p.  266.] 

2.  The  pchaser  havg  pd  [the  sum  of  £ pt  of  the  sd  Payment  of 

pchase  moy  as  a  deposit  (a)  on  the  exon  of  this  agreemt  money  and 
shall  pay  the  residue  of]  the  sd  pchase  moy  [togr  with  the  completion. 
amt  of  the  afsd  valuon]  to  the  vendor,  or  as  he  shall  direct, 

on  the day  of next  at  the  oflSce  of  the  vendor's 

solors,  Messrs.  at  ,  at  wch  time  and  place  the 

pchase  shall  be  completed. 

8.  PosBon  and  intt,  p.  252. 

4.  Outgoings,  easemts,  dc,  p.  258,  saying  as  to  the  leases 
and  agreemts  with  the  tenants,  **  the  counter-pts  or  copies 
of  wch  have  been  pduced  to  the  pchaser's  solor,  and  of  the 
contents  and  parlars  of  wch  he  shall  be  deemed  to  have 
notice." 

6.  The  vendor  shall,  if  required,  within,  one  week,  from  Abstract 
date  hrof,  deliver  or  send  by  post  to  the  pchaser  or  his  solor 
an  abstract  of  his  title  to  the  premes  commencing,  &c.,  here 
add  any  special  condons  as  to  commencemt  and  evidce  of  title, 
see  above,  Conditions  of  Sale,  p.  269,  et  seq.,  includg,  if 
required,  provons  makg  recitals  evidce,  id-entity,  dc,  as  at 
p.  255,  and  as  to  convce,  munimts,  dtc,  time  for  deliver- 
ing  requisons,  dtc,  compenson  for  misdescription,  and  non* 
compliance  with  condons,  see  pp.  256 — 261 :  reservations  and 
restrictive  condons  in  favour  of  vendor,  see  pp.  300,  302, 
and  substitutg  for  the  refces  to  the  parlars  and  condons  of 


(a)  Sometimes  to  guard  against  the  risk  of  the  vendor,  if  he  receives  the  As  to  pay* 
deposit,  failing  to  account  for  it  (in  such  a  case  as  that  of  a  tenant  for  life  ment  of 
Belling  under  the  Settled  Land  Act,  or  a  mortgagor  selling  a  heavily  incum-  deposit  to 
bered  estate),  the  deposit  is  paid  to  the  vendor's  solicitor  as  a  stakeholder,  ^y?^  " 
or  into  a  bank  to  the  joint  account  of  the  solicitors  of  both  paities  as 

stakeholders ;    in  the  former  case   add    here    "  to    Mr.    ,    the 

vendor's  solor  as  stakeholder  ;  "  in  the  latter  case  say,  *'  into  the 
Bank,   in    the   jt  names    of,    &c.,    as   stakeholders, 

but  at  the  risk  of  the  pchaser  ;  *'  and  in  the  clause  as  to  completion 

add  "  but  any  intt  wch  may  be  payable  by  the  sd  bank  on  the 
deposit  shall  on  complon  be  pd  to  the  pchaser." 
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sale  a  refce  to,  "  this  agreemt,"  and  for  the  refces  to  the  day 
of  sale  a  refce  to  the,  "  date  of  this  agreemt."  In  witness 
whof  the  sd  pties  [the  sd  A.  as  agent  for  and  on  behalf  of 
the  sd  C,  and  the  sd  B.]  havehriinto  set  their  respive  hands 
the  day  and  yr  above-written,  or,  "  As  witness  the  hands  of 
the  sd  pties." 

Signed  by  the  above-named ) 

in  the  presence  of .  i 


n. 

AGREEMENT  for  sale  of  Leaseholds,  toith  usual 

provisions  (a). 

Parties.  MEMDUM  OF  AGREEMT,  made  the day  of  - 


between  A.,  of,  &c.  (hinafter  called  the  vendor)  of  the  one 
pt,  and  B.,  of,  &c.  (hinafter  called  the  pchaser)  of  the 
other  pt. 
Agreement      1.  The  vendor  shall  sell  and  the  pchaser  shall  pchase  for 

the  sum  of  £ all  that  leasehd,  &c.,  peels,  by  a  descrip^ 

tion  shortened  from  the  lease,  with  their  appurts,  as  the  same 

are  held  for  the  residue  of  a  term  of yrs,  commencing 

from  the  day  of ,  granted  by  an  indre  of  lease 

[underlease]  dated,  &c.,  at  the  yrly  rent  of  £ ,  free  from 

all  incumbces  [except  as  hinafter  mentd]  (6). 
[2.  Provons  as  to  vahwn  of  fixtures,  dtc,,  p.  266.] 
3.  Paymt  ofpchase-moy  and  complon,  p.  841. 


(a)  As  to  the  recent  enactments  affecting  contracts  for  sale,  see  above 
p.  246  et  seq.  ;  as  to  those  relating  to  leaseholds,  see  p.  247.  See  also 
above,  Conditions  of  Sale  ;  and  for  forms  of  special  conditions  as  to 
leaseholds,  see  p.  277.  As  to  sales  and  purchases  bj  tenants  for  life,  and 
trustees,  &c.,  see  note  (a)  to  Precedent  I. 

(&)  Add  if  appropriate,  "  with  the  benefit  of  any  existg  or  future 

insces  agst  fire  ;  "  see  above  p.  288  note. 
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4.  Po88on  and  intt^  p.  252. 

5.  Outgoings,  easemU,  <£c.,  p.  258,  mutatis  muiandis, 

[6.  The  [under]  lease  under  wch  the  pptj  is  held  or  a  Production 
copy  thof,  and  counterpts  or  copies  of  the  leases  to  and  ic.***** 
agreemts  with  the  tenants  havg  been  already  pduced  to  the 
pchaser's  solor,  he   shall  be  deemed  to  pchase  with  full 
notice  of  the  contents  thof.] 

7.  Thb  vendor  shall,  if  required,  within,  one  week,  from  AbstncL 
the  date  hrof  deliver  or  send  by  post  to  the  pchaser  or  his 
solor  an  abstract  of  his  title  to  the  sd  premes,  commencing 
with,  Jkc,  as  in  p.  269.  Add  any  special  condons  as  to 
title,  i£c.,  includg  condon  as  to  license  to  assign,  if  required, 
and  provons  makg  recitals  evidce,  identity,  dtc,  so  far 
as  required,  see  Conditions  of  Sale,  p.  255,  and 
Special  Conditions,  pp.  277,  299  et  seq. :  last  rect  for  rent 
evidce  of  pformce  of  covts,  p.  268  :  convce,  p.  256 :  munimts, 
dc,  pp.  317,  et  seq. :  apportionmt  of  rents,  pp.  297 — 299 :  ttm« 
for  delivering  requisons,  dc,  p.  258 :  compenson  for  misde- 
scription and  non-compliance  with  condons,  pp.  259,  261 : 
substitiUg  for  the  refces  to  the  parlars  and  condons  of  sale  a 
refce  to,  ''  this  agreemt,"  and  for  the  refces  to  the  day  of  sale 
a  refce  to  the,  "  date  of  this  agreemt."     In  witness,  &o. 


m. 

AGREEMENT  for  Sale  of  land  of  any  tenure.    A  Short 

Form  (a). 

AQREEMT  made  this day  of between  A.,  of,  PartiM. 

&c.  (hinafter  called  the  vendor),  of  the  one  pt,  and  B.,  of, 
&c.  (hinafter  called  the  pchaser),  of  the  other  pt. 

1.  The  vendor  agrees  to  seU  and  the  pchaser  agrees  to  Agreement 
pchase  for  the  sum  of  £ ,  insert  short  description  of  the  ^ 

(a)  See  p.  339,  note. 
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ppty,  and  in  the  case  of  leasehds  referring  to  t^  lease,  see 

Precedents  I.  and  II. 

[2.  Valuon,  short  form,  p.  267.] 

8.  Paymt  ofpchase  moy  and  complon,  p.  841. 

4.  Posson  and  intt,  p.  252. 

6.  Outgoings,  dc,  p.  268. 

Abrtract        6.  Thb  vendor  shall,  if  required,  within  one  week  from 

the  date  hrof  send  by  post  to  ,  the  pchaser's  solor,  at 

,  an  abstract  of  his  title  to  the  premes  commencing, 

&c.,  here  add  any  special  condons  as  to  commencemt  and 
evidce  of  tide,  &c.,  see  Special  Condons  of  Sale. 

7.  Identity,  p,  266,  Form  9b. 

8.  Custody  of  munimts,  dc,  see  Special  Condons. 

9.  Time  for  delivering  requisons,  p.  258. 

10.  As  to  misdescription,  p.  260,  Form,  15b.  or  15c. 

11.  Non-compliance  with  condons,  p.  261.  In  the  forms 
taken  from  Condons  op  Sale,  a  refce  to  *'  this  agreemt," 
will  be  substituted  for  the  refces  to  the  parlars  and  condons, 
and  a  refce  to  the,  *'date  of  this  agreemt,"/or  the  day  of  sale* 
In  witness,  &c. 


IV. 

AGREEMENT  for  Sale  of  Freeholds /or  a  sum  in 
gross  and  a  Perpetual  Bent  Charge,  the  pur^ 
chaser  being  Indemnified  against  a  pre-existing 
smaller  Bent  Charge  (a). 

Parties.  Pariies,  A.  (hinafter  called  the  yendor),  1.     B.  (hinafter 

called  the  pchaser),  2. 
Agreement      1.  The  vendor  agrees  to  sell  and  the  pchaser  agrees  tc 

pchase  the  inhance  in  fee  simple  in  posson  free  from  in- 


(a)  See  the  form  of  conditions  of  sale  of  bailding  land  on  chief  rent , 
p.  823. 


for  sale. 
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oambces,  except  as  hinafter  mentd,  of  all,  &c.,  peels,  with 
the  apports  thof. 

2.  The  conson  for  the  sd  pchase  shall  be  the  sum  of  Couiden- 

£ ,  to  be  pd  by  the  pchaser  on  the  exon  of  this  agreemt, 

and  a  perpetual  yrly  chief  rent  of  £ ,  to  be  seed  to  the 

vendor  as  hinafter  mentd. 

[3.  Provons  as  to  fixtures,  dtc,  to  be  taken  at  a  veUuon, 
p.  267.] 

4.  Proton  as  to  paymt  of  the  ami  of  tlie  Valium,  if  any, 
and  complon,  p.  341,  atid  as  to  posson,  and  intt  on  the  amt  of 
ike  valuon,  if  any,  p.  252. 

5.  Pravon  as  to  easemts,  dc,  p.  253,  adding,  "  and  to  an  OTwrriding 
overriding  chief-rent  of  £20  chged  on  the  sd  premes,  togr 

with  other  ppty,  by  an  indre,  dated,  &c.,  and  to  the  covts 
contd  in  such  indre,  so  far  as  they  affect  the  premes,  but 
with  such  indemnity  agst  the  last-mentd  rent-chge  as  is 
hinafter  mentd. 

6.  Condons  as  to  abstract  and  title,  dc.,  see  Precedent  I. 

7.  iMSt  rect  for  overriding  rent  evidce  ofpformce  of  covts, 
p.  263,  mutatis  mutandis. 

[8.  Clause  as  to  expses,  p.  256.] 

9.  Clause  as  to  convce,  p.  256,  saying,  '^  a  pper  assurce  of 
the  premes  to  the  uses  hinafter  mentd." 

10.  The  assurce  of  the  premes  shall  be  to  the  use  that  the  FroTiaoni 
vendor,  his  hrs  and  assns,  shall  rece  out  of  the  premes  a  ^e^JJJ?** 

perpetual  yrly  rent-chge  of  £40,  to  commence  from  the chaise. 

day  of ,  and  to  be  payable  half-yrly  on  the day  of 

and  the  day  of ,  witht  any  dedon,  the  first 

such  paymt  to  be  made  on  the day  of next,  such 

rent-chge  to  be  issuing  out  of  and  chged  upon  the  premes, 
and  to  be  seed  by  the  usual  powers  (express  or  implied  by 
statute  {h) ),  of  distress  and  entry  and  rect  of  rents,  and 
subjt  thto  to  the  use  of  the  pchaser  in  fee  simple.  The 
assurce  shall  contn  the  following  covts  by  the  pchaser  (framed 
so  as  to  bind  his  assns)  with  the  vendor,  (that  is  to  sa}-)  : 

(b)  See  the  Cony.  Aot,  1881, 8.  44. 
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1st,  to  pay  the  sd  rent-ch^e  of  £40  at  the  times  and  in 
mner  afsd :  2ndly  (c),  to  maintain  and  keep  in  repair  the 
houses  and  bldgs  on  the  sd  land,  and  to  rebuild  the  same 
from  time  to  time  when  necy,  and  so  that  there  shall  always 
be  upon  the  sd  land  houses  or  bldgs  of  the  clear  yrly  value 

of  not  less  than  £ ,  and  genlly  to  pform  and  observe  all 

the  covts  and  condons  by  the  grantee  contd  in  the  sd  indre 
of,  &c.,  other  than  the  covt  for  the  paymt  of  the  sd  rent- 
chge  of  £20,  so  far  as  the  same  covts  and  condons  apply  to 
the  ppty  sold.     The  sd  assurce  shall  also  contain  a  power  to 
the  vendor,   his  hrs   and    assns,  of   absolute  re-entry  (d), 
[during  the  lifetime  of  the  sevl  pties  thto  or  any  of  them, 
and  21  yrs  aft.er  the  death  of  the  last  survor  of  them,  and 
such  further  time  as  may  not  be  contrary  to  any  rule  of  law 
agst  perpetuities  or  for  preventing  forfeiture]  in  case  the  sd 

rent-chge  of  £40  or  any  pt  thof,  shall  be  in  arrear  for 

calr  months,  or  on  the  breach  or  non-observce  by  the 
pchaser,  his  hrs  or  assns,  of  the  covts  and  provons  to  be 
thrin  contd,  and  on  the  pt  of  the  pchaser,  his  hrs  and  assns, 
to  be  pformed  and  observed  or  any  of  them.  The  assurce 
shall  also  contain  covts  by  the  vendor  (e)  for  paymt  of  the 
sd  rent-chge  of  £20,  and  to  pform  and  observe  all  the  covts 
by  the  grantee  and  condons  contd  in  the  sd  indre  of,  &c.,  so 
far  as  the  same  ought  to  be  pformed  and  observed  in  respt 
of  the  lands  and  premes  comprd  in  such  indre,  other  than 
the  premes  hby  agrd  to  be  sold,  and  also  a  power  to  the 
pchaser,  his  hrs  and  assns,  to  retain  out  of  the  sd  rent-chge 
of  £40  any  moys  wch  he  or  they  may  be  called  upon  to  pay 
and  shall  actually  pay  in  respt  of  the  sd  rent-chge  of  £20, 
includg  any  expses  incurred  in  conseqce  of  the  non-paymt 
thof.  Other  clauses  as  in  ordinary  contracts  for  sale,  see 
Precedent  I.     In  witness,  &c. 

((7)  A  coyenant  to  erect  buildings  will  be  added  i£  required,  see  p.  305  H  ieq. 
As  to  the  remedies  under  a  covenant  of  this  nature,  see  ante,  p.  824,  note. 

(d)  As  to  the  power  of  re-entry  and  the  words  in  brackets,  see  p.  324,  note. 

(e)  It  the  vendors  are  trustees  the  liability  to  enter  into  these  covenants 
should  be  negatived,  and  the  purchaser  be  bound  to  be  content  with  such 
other  indemnity  as  the  case  may  admit  of. 
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PROVISIONAL  CONTRACT  /or  Sale  of  Free- 
HOLDS,  subject  to  the  Approval  of  the  Court 
being  obtained  under  the  Settled  Estates  Act, 
1877  (a). 

Parties,  A.,  beneficial  owner  in  posson  of  the  este  hinafter  Forties, 
mentd,  under  the  will  of  her  late  husbd  X.,  deced,  and  B. 
and  C,  trees  of  the  sd  will  (hinafter  called  the  vendors),  1. 
D.  (hinafter  called  the  pchaser),  2. 

1.  SuBJT  to  the  approval  of  the  High  Court  of  Justice  Agreement 
being  obtained  as  hinafter  mentd,  the  vendors  agree  to  sell, 

and  the  pchaser  agrees  to  pchase,  for  the  sum  of  £ ,  the 

inhance  in  fee  simple  in  posson  free  from  incumbces  of, 
peels,  with  the  appurts  thof. 

2.  The  title  of  the  vendors  to  the  sd  premes  havg  been  PiirchMer 
already  inquired  into,  and  approved  of  by  the  pchaser  (subjt  J^J^^^* 
to  the  9th  clause  hrof),  shall  be  accepted  by  him  witht 
fiirther  investigon. 

8.  The  pchaser  shall  on  or  before  the day  of Payment  o£ 

next  pay  the  pchase-moy  to  the  sd  trees,  or  into  the  Bank  ^^^»  ^^^ 
of  England,  as  may  be  directed  by  the  order  of  the  sd  Court  interest 
in  that  behalf  made  upon  the  applicon  hinafler  mentd ;  and 
if  the  same  is  not  so  pd,  the  pchaser  shall  pay  intt  (less 
income-tax)  thron,  at  the  rate  of  £5  per  cent,  per  annum 


(a)  40  &  41  Vic.  c.  18.    The  Court  had  no  power  under  the  Act  to  direct  j^  ^  ^^ 
the  sale  to  be  made  oat  of  Court  (iZ«  Harvey ^  21  Ch.  D.  123),  bat  by  the  Rales  nmler  the 
of  the  Supreme  Court,  1883,  Order  51,  Bale  1  A.,  as  modified  by  the  Roles  Settled 
of  December,  1888,  Rule  9,  this  may  now  be  done.    Recourse  to  the  Settled  ^'^^^fjyiy 
Estates  Act,  1877,  is  now  rare,  having  regard  to  the  very  extensive  powers    ®  * 
of  sale,  &c.,  out  of  Court,  now  given  to  limited  owners  by  the  Settled  Land 
Act,  1882 ;  but  as  there  are  exceptional  cases  of  estates  in  settlement  to 
which  that  Act  does  not  apply,  the  former  Act  is  not  a  dead  letter.    As  to 
who  may  apply  under  the  Act,  see  Taylor  v.  Taylor,  20  Eq.  297,  1  Ch.  D. 
426,  3  Ch.  D.  145  ;   Vine  v.  Ealeigh,  24  Ch.  D.  238. 

(6)  This  clause  is  of  course  special. 
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from  the  sd  day  of next  to  the  day  on  wch  the 

same  is  actually  pd. 

4.  Po88on  and  convce,  dc,^  see  pp.  252,  256. 

5.  Provon  for  retention  of  munimts  relatg  to  other  jypty. 
See  Conditions  of  Sale,  pp.  817  et  seq. 

6.  Outgoings^  easemts,  dc,^  see  p.  258  or  p.  851. 

FroTinon        7.  The  pchaser  havg  investigated   the   title,  and  havg 

identity,     satisfied  himself  as  to  the  identit}*^  of  the  ppty  agrd  to  be 

vaaAA'        sold  with  the  ppty  described  in  the  munimts,  and  havg  also 

Ac.  (6). '    satisfied  himself  of  the  correctness  of  the  description  contd 

in  this  agreemt,  shall  not  require  any  further  evidce  of  such. 

identity,  or  make  any  objon  or  claim  to  compenson  in  respt 

of  any  want  of  identity,  or  any  error  or  omission  in  the 

description  hrin  contd  wch  may  hrafter  be  discovered. 

ProviBion        [8.  The   costs  of  the  vendors   and  all   other  pties,  as 

for  pftV" 

ment  of  all  between  solor  and  client,  of  or  incidental  to  the  sd  sale,  and 
expenses  ^j^g  convce,  and  this  present  contract,  and  the  applicon  to 
chaser  (6).  the  Court  hinafter  mentd,  includg  the  expses  of  the  nego- 
tions  preliminary  hto,  and  of  takg  counsel's  opinion  as  to 
the  power  of  the  vendors  to  sell,  and  of  the  preparon  of  the 
abstract,  and  makg  out  the  title,  and  of  all  surveys  and 
valuons,  and  all  other  chges  and  expses  incurred  in  carrying 
out  the  sale,  or  in  relon  thto,  and  includg  also  the  expses  of 
the  interim  investmt  of  the  pchase-moy  in  the  funds  or 
orwise  pendg  the  re-investmt  thof  in  the  pchase  of  land  or 
orwise,  as  directed  by  the  Settled  Estates  Act,  1877,  shall 
be  borne  by  the  pchaser,  and  such  costs  and  expses  (other 
than  those  of  the  pchaser)  shall  be  pd  by  him  to  the  vendors 
or  their  solor  upon  the  pchase  being  completed,  and  such 
investmt  of  the  pchase-moy  as  afsd  being  made,  or  in  the 
event  of  the  sanction  of  the  sd  Court  not  being  obtained  on 

or  before  the day  of next,  as  hinafter  mentd,  then 

on  such  last-mentd  day.] 
VendoTTB  to      9.  An  applicon  shall  forthwith  be  made  by  the  vendor  to 
plication     ^^  ^^  Court  for  the  sanction  of  the  Court  to  the  sd  sale 

(V)  These  claoses  are  of  course  special. 
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under  the  Act  afsd  ;  and  in  case  such  sanction  shall  not  be  ^-"^fJ^T 
obtained  to  this  contract,  either  in  its  present  terms,  or  with 
such  varions  as  may  be  assented  to  by  both  pties,  on  or 

before  the  day  of next,  then  this  contract  shall 

be  void  [save  and  except  the  last  precedg  clause]. 

10.     If  the  pchaser  shall  refuse  or  neglect  to  comply  Power  to 
with  any  of  the  stipulons  of  this  contract,  the  vendors  shall  f^a^^x  on 
be  at  liberty  to  annul  the  same,  and  shall  thrupon  be  entled  *^*^?J*?J[ 
to  recover  from  the  pchaser  all  expses  hinbfe  made  payable 
by  him,  or  occasioned  by  his  default.     In  witness,  &c. 


VI. 

AGREEMENT  for  Sale  of  Freeholds  to  a  Railway 
Company.  Variations  for  Leaseholds  or  Copy- 
holds, and  where  the  Sale  is  made  under  the 
Settled  Land  Act,  1882  (a). 

Parties,  A.  (hinafter  called  the  vendor),  1.     [B.  and  C,  Parties. 
Tendor*s  trees,  2.]     D.,  as  agent  for  and  on  behalf  of  the 
Railway  Co  (hinafter  called  the  Co),  8. 


(e)  The  following  is  a  similar  clause,  where  the  purchase  is  made  by 
tnutees  under  the  sanction  of  the  Court : — 

"  The  pchasers  shall  forthwith  apply  for  and  endeavour  Purchase 
to  obtain  the  sanction  of  the  Chancery  Division  of  the  High  fJr*^^ 

Court  of  Justice  to  this  contract  in  an  action  of r. , 

being  an  action  for  the  admon  of  the  este  of  the  late ,  and 

if  such  sanction  shall  not  be  obtained  to  this  contract  in  its 
present  form  or  with  sach  modificons  as  may  be  assented  to 

by  both  pties  before  the day  of  -. next,  this  agreemt 

shall  become  void." 

(a)  See  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict  c.  18,  and 
the  Amending  Acts,  23  Jc24  Vict.  c.  106,  and  32  k,  33  Vict.  c.  18.  Where  the 


350  coirrRACTS  for  sale. 

^Knem^ai      1.  Bi  virtue  of  the  powers,  and  subjt  to  the  provons  of 

the  — —  Kailway  Act,  18 ,  [and  the Railway  Act, 

18 ,  or  one  of  them],  and  of  the  Public  Acts  incor- 
porated thwith,  the  vendor  agrees  to  sell  and  the  Co  agree 
to  pchase  for  the  pposes  of  the  railway  and  works  authorised 

by  the  sd  first-mentd  Act,  for  the  sum  of  £ ,  the  inhance 

in  fee-simple  in  posson,  or,  "the  inhance  accordg  to  the 

custom  of  the  manor  of in  the  coy  of in  posson," 

or,  "the  leasehd  este  and  intt  of  the  vendor  as  hinafter 
stated,"  of  and  in  all  that  piece  or  peel  of  land  situate  in 

the  parish  of ,  in  the  coy  of ,  contg acres,  &c. 

[with  the  messe  and  outbldgs  erected  and  built  thron,  or 

on  some  pt  throf ],  known  as,  &c.,  and  numbered in 

the  plans  and  books  of  referee  thto  of  the  railway  authorised 
by  the  sd  first- mentd  Act  relatg  to  the  sd  parish  deposited 

with  the  Clerk  of  the  Peace  for  the  sd  coy  of [if  so 

intd  say  for  freehds,  "  togr  with  all  the  mines  and  minerals 
if  any,  in  or  under  the  same,"  or,  for  copyhds  or  leasehda, 
"  togr  with  all  the  intt  of  the  vendor  (if  any)  in  the  mines, 
&c.,"  or,  "togr  with  all  minis,  beds  of,  &c.,  substces  and 

soil  on  or  within ft  of  the  surface  of  the  sd  lands,  but 

exclusive  of  all  mines  or  minis  lying  at  a  lower  depth  than 

ft  under  the  surface  thof "  (6)]  [all  wch  premes  are 

held  by  the  vendor,  togr  with  other  ppty,  for  the  residue 

now  unexpired  of  a  term  of yrs  from  the day  of 

,  granted  by  an  indre  of  lease  dated,  &c.,  at  the  yrly 

rent  of  £ (whof  £ shall  be  the  apportioned  rent 

Ab  to  sales       Vendor  is  a  tenant  for  life  or  limited  owner,  or  an  infant  seised  in  fee,  the 
by  limited    g^i^^  jf  d^q  title  is  otherwise  good,  may  now  be  generally  made,  to  the 
"nS^        advantage  of  both  the  vendor  and  the  company,  under  the  Settled  Land  Act, 
1882,  so  as  to  avoid  the  necessity  for  a  valuation,  and  payment  of  the  pur- 
chase-money into  Court  under  the  L.  C.  C.  Act,  1845,  ss.  9  and  69  ;  see  the 
clause  providing  against  the  purchase-money  being  paid  into  Court. 

(ft)  See  the  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20, 
ss.  77 — 82  ;  Midland  Bail.  Co.  v.  HauTiehwood,  <J-<?.,  Co.,  20  Ch.  D.  652 ; 
Midland  Rail.  Co.  v.  Miles,  30  Ch.  D.  634,  33  Ch.  D.  632  ;  Midland  Bail. 
Co.  V.  Robinson,  37  Ch.  D.  386  ;  Consett  Waterworks  Co.  v.  Ritson,  22  Q.  B. 
D.  318  ;  Glasgow  Corp.  v.  Farie,  13  App.  Cas.  657 ;  and  as  to  expressly 
excluding  minerals  if  so  intended,  see  the  Con  v.  Act,  1881,  s.  6. 
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payable  in  rcspt  of  the  premes  hbj  agreed  to  be  sold)  and 
sabjt  to  the  covts  in  the  sd  indre  of  lease  contd]. 

2.  The  premes  are  sold  subjt  to  all  quit  and  other  rents,  Oatgoingi, 
incidents  of  tenure,  and  easemts  affectg  the  same,  and  to  J^*"**** 
an    indre   of  lease,  or^  '^  underlease,"  dated,  &c.,   of  the 
premes  hby  agrd  to  be  sold,  togr  with  other  ppty,  for  a  term 
I,  _  ^  Tou.  the  —  day  of  — .  at  ^e  'yrly  rent  of 

£ ,  of  wch  £ shall  be  the  apportioned  rent  payable 

in  respt  of  the  premes  hereby  agrd  to  be  sold,  but  free  from 
all  other  incumbces. 

S.  The  sd  pchase  moy  shall   be   considered  to  include  Porehaae 
satisfon  and  eompenson  for  aU  damage  (whether  permanent,  JJciSe**^ 
temporary,  or  recurring),  loss,  or  inconvenience  occasioned  compen*- 
by  severce  or  orwise,  injuriously  affectg  the  vendor's  other  ai^mage  by 
ppiy,  in  the  exercise  of  the  powers  of  the  sd  Acts,  or  by  ?J*^*** 
removal,  or  loss  of  trade  or  goodwill   [except  structural 
damage  and  injury  to  any  adjoining  lands  or  bldgs  caused  by 
the  constron  of  the  sd  railway,  or  orwise  done  or  permitted 
by  the  Co,]  and  shall  be  in  full  satisfon  for  all  communicons, 
gates,    bridges,    fences,   culverts,   drains,   watering-places, 
ways,  passages,  works,  and  things  over,  under,  across,  or 
near  to  the  sd  railway  [except  such  as  are  hby  specially 
provd  for]  wch  might  orwise  be  required  to  be  made  or 
done  under  any  of  the  sd  Acts  for  the  better  enjoymt, 
protection,  or  accomodon  of  the  vendor's  other  ppty  [and  the 
vendor  hby  consents  to  such  alterons  of  levels  and  works  as 
may  be  found  convenient  in  the  constron  and  maintce  of 
the  sd  railway  and  works]. 

[4.  The   sd   pchase-moy   shall   also   include   all   claims  Tenanta* 
(except  for  crops  as  hinafter  provd  for)  on  the  pt  of  the  ^° 
tenants  or  occupiers  of  the  premes  (whether  under  the  Agri- 
cultural Holdings  (England)  Act,  1883,  or  orwise),  and  if  the 
Co  shall  require  posson  before  the  crops  are  matured,  they 
shall  pay  the  value  of  such  crops  to  the  tenants  or  occupiers 


(c}  See  the  Lands  Clauaes  Consolidation  Act,  1845,8.  63,  and  the  Railways 
Clauses  Consolidation  Act,  1845,  ss.  6, 16. 
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ProTision 
as  to 

puichaae 
money 
where 
Tendor  is 
limited 
owner  {d). 


Purchase 
money  to 
be  paid  to 
trustees 


As  to 
statutory 
notice  to 
trustees 

Accommo- 
dation 
works. 


of  the  land,  posson  whof  is  required,  or  orwise  allow  time  for 
the  same  to  mature  and  be  removed.  The  Co  shall  give 
due  notice  to  the  tenants  and  occupiers  of  the  sd  lands  and 
premes  to  treat  as  provd  by  the  sd  Acts,  and  shall  deliver 
all  claims  made  by  any  such  tenants  and  occupiers  in  respt 
of  their  intt  in  the  sd  lands  and  premes  to  the  vendor,  who 
shall  settle  the  same  upon  such  terms  in  all  respts  as  he 
may  think  fit,  he,  the  vendor,  hby  agreeing  to  indemnify 
the  Co  from  paymt  thof]. 

[5.  If  the  vendor  is  a  limited  owner  having  no  power  to  sell 
except  und^r  the  Landx  Clauses  Act,  insert  the  following : — 
If  the  amt  of  pchase-moy  and  compenson  determined  psuant 
to  the  provons  of  the  Lands  Clauses  Consolidon  Act,  1845, 

shall  exceed  the  sd  sum  of  £ ,  then  this  agreemt  shall 

be  construed  as  if  the  amt  so  determined  had  been  sub- 
stituted hrin  for  the  sd  sura  of  £ .] 

[6.  The  vendor,  psuant  to  and  in  exercise  of  the  power 
in  that  behalf  given  to  him  b}'^  the  Settled  Land  Act,  1882, 

hby  elects  that  the  sd  pchase  moy  of  £ shall  be  pd  by 

the  Co  to  the  pties  hto  of  the  second  pt  as  trees  of  his 
settlemt,  and  not  into  Court.] 

[7.  The  sd  pties  hto  of  the  second  pt  as  such  trees  hby 
admit  havg  reced  the  statutory  notice  from  the  vendor  of  his 
intention  to  sell  the  premes  hby  agrd  to  be  sold,  and  they 
hby  waive  any  further  or  other  notice  of  such  intention.] 

[8.  The  Co  shall,  within yrs  from  the  date  of  this 

agreemt,  exte,  and  for  ever  thrafter  maintain,  at  their  own 
expse,  the  accommodon  and  other  works  specified  in  the 
schdle  hto  for  the  benefit  of  the  vendor,  his  hrs  and  assns, 
or  other  the  psons  who  may,  for  the  time  being,  be  entled 

to  the farm.    The  convce  to  the  Co  shall  contain  a  covt 

to  the  eflFect  of  this  present  clause.] 


(<2)  See  the  Lands  Clauses  Act,  s.  9,  as  to  the  necessity  for  strict  coin> 
pliancc  with  which  see  Bridgend,  SfC,  Co.  v.  Dunraren,  31  Ch.  D.  219.  In 
the  case  of  a  tenant  for  life  selling  under  the  Settled  Land  Act,  1882,  the 
next  two  clauses  will  be  substituted  for  this. 

(e)  See  as  to  clause  5,  the  Settled  Land  Act,  1 882,  s.  22  ;  and  as  to  clause 
6,  8.  45,  and  the  Amendment  Act  of  1884,  s.  5. 
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9.  The  yendor  shall,  within  days  from  the  date  AbttzMt. 

hrof,  deliver  to  the  solors  of  the  Co  an  abstract  of  title  to 

the  premes  hby  agrd  to  be  sold,  but  to  such  extent  onl}*^  as 
the  sd  solors  shall  require,  and  produce  the  deeds  and 
munimts  of  title  and  other  evidces  in  proof  of  the  same,  aud 
the  vendor  and  all  other  necy  pties  shall  make  and  exte  all 
pper  and  necy  assurces  to  the  Co,  or  as  they  shall  require,  of 
the  premes  with  the  usual  statutory  covts  for  title  and  for 
prodon  [and  safe  custody]  of  deeds  and  munimts  not  handed 
over  to  them. 

10.  The  Co  shall  be  at  liberty,  subjt  to  the  rights  of  the  Poaaet- 
tenants,  to  take  posson  of  the  premes  at  any  time  before  "^ 
complon  of  the  pchase  on  giving  to  the  vendor  or  his  solors 
days'  notice  in  writg  under  the  hand  of  the  secretary 

or  solor  of  the  Co,  and  (if  required)  depositing  the  sd  pchase 
and  compenson-moy  in  the  jt  names  of  the  Co  or  their 

nominee  and  the  vendor  in  the Bank,  where  the  same 

shall  remain  at  the  risk  of  the  Co  until  the  pchase  shall  be 
completed,  when  the  same  shall  be  pd  to  the  vendor  or 
other  pties  entled  thto  or  orwise  into  Court  for  their  benefit, 
as  provd  by  the  sd  Acts,  the  Co  being  entled  to  any  intt 
allowed  by  the  sd  bank,  and  such  entry  shall  not  be  an 
acceptce  of  the  title ;  [or.  The  Co  shall  not  pceed  to  take  AltematiTe 
posson  of  any  pt  of  the  sd  lands  and  premes  witht  either  the 
written  consent  of  the  vendor,  or  takg  such  pcdgs  for  obtain- 
ing posson  as  provd  by  the  sd  Acts,  and  in  case  posson  of 
the  premes  shall  be  taken  by  the  Co  before  the  vendor  shall 
have  deduced  a  good  title  to  the  whole  of  the  premes,  the 
pchase-moy,  or  a  proportionate  pt  thof  in  respt  of  the 
premes  to  wch  a  good  title  shall  not  have  been  deduced, 
shall,  pendg  the  investigon  of  the  title,  be  deposited  at  the 
risk  of  the  Co  in  a  bank  to  be  approved  by  the  vendor,  in 
the  jt  names  of  the  vendor  and  a  nominee  of  the  Co,  and 

(/■)  This  clause  enables  the  company  to  commence  their  works  ;  Bolton  ▼. 
London  School  Board,  7  Ch.  D.  766.  As  to  the  right  of  the  company  to 
take  possession,  see  the  Lands  Clauses  Ck>nsolidation  Act,  1845,  ss.  84,  85  ; 
By  grave  v.  Metropolitan  Board  of  Worla^  32  Ch.  D.  147. 
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shall  be  pd  to  the  vendor  or  other  pties  entled  thto  with 

intt  thron  at  the  rate  of per  cent,  per  annum  from  the 

time  of  the  deposit,  upon  a  good  title  being  deduced  as 
afsd,  or  in  default  of  such  title  being  deduced  shall  be  pd 
into  Court  psuant  to  the  provons  of  the  sd  Acts,  with  intt 
as  afsd.] 

Compie-  11.  The  pchase  shall  be  completed  on  or  before  the 

day  of next,  at  the  office  of  Messrs. ,  at . 

Interest  12.  The  Co  shall  pay  to  the  vendor  or  other  pties  entled 

on  unpaid      .         ,  i.  t         ^ 

parchase-    thto  intt  at  the  rate  of  iG —  per  cent,  per  annum  on  the  sd 

money.       pchase  and  compenson-moy,  or  on  so  much  thof  as  shall 

remain  unpd  [where  the  varion  in  clause  10  is  used,  say,  or 

undeposited]  from  the  time  of  their  taking  posson  or  from 

the  sd day  of next,  whichever  shall  first  happen , 

until  the  complon  of  the  pchase  and  paymt  of  the  sd  pchase 
Variation,  and  compeusou-moy,  or  the  balce  thof ;  [or,  The  Co  havg, 
with  the  consent  of  the  vendor  and  witht  prejudice  to  the 
rights  and  liabilities  of  the  respive  pties  with  respt  to  title 
as  between  vendor  and  pchaser,  taken  posson  of  the  portions 

of  the  sd  lands  numbered  resply on  the  sd  plan,  on  the 

day  of ,  and  of  the  remr  of  the  sd  lands  on  the 

daj-  of ,  shall  pay  intt  at  the  rate  of,  &c.,  on  the 

respive  sums  of  £ and  £ ,  being  the  apportioned 

pchase-moy  for  such  respive  portions  of  the  sd  lands  from 
the  respive  dates  when  posson  thof  resply  was  taken  as  a&d 
until  the  actual  complon  of  the  pchase]. 
Apportion-  [ig^  The  land-tax  and  tithe  rent-chge  shall  be  appor- 
]and-tax,  tioned,  if  necy,  under  the  provons  of  the  sd  Acts  at  the 
cxpse  of  the  Co.] 

Add  any  provons  as  to  title,  identity,  compenson  for  mis- 
d-escription,  custody  of  deeds,  dbc,  wch  may  be  applicable,  as 
in  ordinary  contracts  for  sale  (a). 


Cundifcions  (a)  In  agreements  for  sales  to  companies  purchasing  nnder  the  Lands 

as  to  title  Clauses  Acts,  it  is  rarely  necessary  to  make  any  stringent  conditions  as  to  the 

on  sales  evidence  to  be  given  in  support  of  the  title,  for  as  all  the  expenses  are  thrown 

Lands  ^^  ^^^  company,  it  rarely  happens  that  they  make  unreasonable  requisitions. 

Clauses  ^he  main  point  to  be  attended  to  on  the  part  of  the  vendor  is  to  guard  by 
Acts. 


Ac. 
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14.  The  vendor  shall  rele  to  the  Co  any  right  of  pre-  B«l««e, 
emption  to  wch  he  may  be  entled  under  the  Lands  Clauses  v»tion,  of 
Consolidon  Act,  1845,  in  respt  of  the  premes  [or,  As  to  any  "«*>*  ^^ 
pt  of  the  premes  wch  shall  not  be  required  for  the  pposes  of  tion  (6). 
the  sd  Co,  the  vendor,  his  hrs  or  assns,  shall  have  the  like 

right  of  pre-emption  as  he  or  they  wd  have  been  entled  to 
under  the  Lands  Clauses  Consolidon  Act,  1845,  if  such 
lands  had  not  been  built  upon  or  used  for  bldg  pposes,  and 
no  pt  of  such  superfluous  lands  shall  in  the  meantime  be 
let  by  the  Co  on  lease  or  from  yr  to  yr  or  orwise  to  any 
pson  other  than  the  vendor,  his  hrs  or  assns]. 

15.  The  Co  shall,  on  complon  of  the  pchase,  pay  the  Cosu. 
vendor's  costs  of  deducing  and  verifying  his  title,  and  of  the 
assurce  to  the  Co  as  provd  by  the  Lands  Clauses  Consolidon 

Act,  1845,  [togr  with  the  sum  of  £ for  the  costs  and 

chges  of  his  surveyor  and  solor  of  and  attendg  the  makg  out 
and  prosecutg  his  claims  agst  the  Co,  inclusive  of  the  costs 

of  this  agreemt.] 

16.  In  case  this  agreemt  shall  in  any  respt  fail  to  take  ProTUion 
eflTect,  whether  owing  to  the  default  of  either  pty  or  orwise,  ^  ^^"^^ 
or  in  case  any  matter  relatg  to  the  pchase  or  takg  by  the  Co  ment. 
of  the  premes  is  not  hrin  provd  for,  the  respive  pties  hto 
may,   so  far  as  respts  the   sd  lands   and  premes  hinbfe 
described,  at  any  time  exercise  or  have  recourse  to  such  of 
the  powers  and  provons  of  the  sd  Acts  relatg  to  the  pchase 
or  takg  of  land  by  the  Co,  whether  by  agreemt  or  by  com- 
pulsory means,   as  may  be   applicable  to  the   case.-    In 

WITNESS,  &C. 


contract  against  the  money  being  paid  into  Conrt  in  such  a  manner  as  to 
excite  anj  dormant  claims. 

(h)  The  first  of  these  alternative  claoses  applies  to  mial,  the  second  to 
urban  lands ;  see  the  Act,  s.  128. 
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VII. 

AGREEMENT  for  Sale  of  Goodwill  and  Trade- 
mark (a).  The  Purchase  Money  hdng  payable  by 
Instalments. 

F^tfties.  Partiss,  A.  and  B.  (hinafter  called  the  vendors),  1.     C. 

(hinafter  called  the  pchaser),  2. 
Ain^ment      1-  The  vendors  agree  to  sell  and  the  pchaser  agrees  to 

for  sale,      pchase  for  the  sum  of  £ the  goodwill  of  the  business 

known  as  " /'  being  one  of  the  businesses  carried  on  by 

the  vendora  in  co-ptnp  at ,  togr  with  the  right  to  carry- 
on  such  business  under  the  name  or  style  of ,  and  also 

the  exclusive  right  to  use  the  brand  or  trade  mark on, 

certn  articles,  reservg  to  the  vendors  the  right  to  use  the  sd 

brand  or  trade  mark  on,  certn  other  articles. 

Vendors  2.  The  vendors  shall  not  nor  shall  either  of  them  either 

^^^  ^        alone  or  jtly  or  in  ptnp  with  an}'  other  pson  or  psons  whomsr 

trade,  &c.   and  either  directly  or  indirectly  caiTy  on,  manage,  or  be 


As  to  trade  ^^^  ^®®  **^^  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888  (46  &: 
marks.  ^7  Vict,  c  57  ;  48  &  49  Vict.  c.  63  ;  61  &  52  Vict.  c.  50),  and  the  Trade  Marks 
Rules,  1883,  and  the  Instructions  issued  bj  the  Comptroller  in  May,  1884. 

Bj  the  Act  of  1883,  s.  70,  a  trade  mark  when  registered  can  only  be 
assigned  in  connection  with  the  goodwill  of  the  business  concerned  in  the 
goods  for  which  it  has  been  registered,  and  is  determinable  with  that  good- 
will, i,e.f  it  is  conceived,  ceases  to  be  a  trade  mark  within  the  meaning  of 
the  Act  ipso  facto  on  the  determination  of  the  goodwill.  S.  87  provides  for 
the  registration  of  assignments  of  registered  trade  marks  in  the  names  of  the 
proprietors  ;  and  see  further  as  to  registration  of  assignments,  Rules  34,  et 
seq.j  and  paragraph  42  of  the  Instructions.  As  to  entering  on  the  register  a 
note  of  an  agreement,  as  in  this  precedent,  restricting  the  use  of  a  trade 
mark,  see  Be  Mitchell,  28  Ch.  D.  666. 

As  to  using  without  authority  the  name  or  a  colourable  imitation  of  the 
name  of  a  person  carrying  on  business  in  connection  with  goods  protected  by 
a  trade  mark,  or  using  the  name  of  a  fictitious  person  or  of  some  person  not 
bond  fide  carrying  on  business  in  connection  with  such  goods,  see  the  Mer- 
chandise Marks  Act,  1887  (50  k  51  Vict.  c.  28),  ss.  2  and  3,  sub-s.  3. 

(&)  As  to  agreements  in  restraint  of  trade,  see  p.  240,  note.  As  to  the 
right  of  the  vendor  of  a  goodwill  to  carry  on  business  and  solicit  the  cus- 
tomers, sec  Pearson  v,  Pearson^  27  Ch.  D.  144 ;   Vernon  v.  Jffallamf  34  Ch. 
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concerned  or  interested  in  the  business  of within 


miles  from afsd  [or,  in  any  pt  of  the  United  Kingdom] 

nor  shall  they  or  either  of  them  authorise  their  or  his  names 

or  name  or  the  name  or  style  of &  Co  to  be  used  for 

the  ppose  of  any  such  business  by  any  pson  or  psons  within 

the  limits  afsd  for  the  period  of yrs  from  the  date  of 

this  agreemt,  unless  the  pchaser  shall  make  default  for  80 
days  in  paymt  of  any  of  the  instalmts  of  the  sd  pchase  moy, 
or  the  intt  thron  or  any  pt  thof  as  hinafter  mentd :  And 
the  vendors  or  either  of  them  will  within  such  period  (except 
in  case  of  such  default  as  afsd),  if  and  when  required  by  the 
pchaser,  recommend  the  sd  intd  new  firm  to  the  customers 
of  the  sd  late  firm. 

S.  The  pchase-moy,  with  intt  at  the  rate  of per  cent.  Tajmentot 

per  annum  from  the day  of next  upon  the  unpd  ^^™^ 

pt  thof  for  the  time  being,  shall  be  pd  by  the  pchaser  to  the  instal- 
vendors  as  follows,  namely,  the  sd  pchase-moy  by  four  equal  ™* 

instalmts  of  £ each,  payable  as  follows,  &c.,  and  the 

intt  on  the  pt  of  the  sd  pchase-moy  for  the  time  being 
remaining  unpd  shall  be  pd  on  the  same  respive  days: 
Provd  that  if  any  instalmt  of  ppal  or  intt,  or  any  pt  thof, 
shall  remain  unpd  after  80  days  from  the  day  so  appted  for 
the  paymt  thof,  then  the  whole  of  the  sd  pchase-moy,  or  of 
the  unpd  pt  thof,  with  the  intt  thron,  shall  become  immedly 
due  and  payable. 


P.  748 ;  Be  Irish,  40  Ch.  D.  49  (a  case  of  a  manager  of  a  business  sold  under 
the  Court).  As  to  the  right  of  the  purchaser  to  use  the  vendor's  name,  see 
Levy  V.  Walker,  10  Ch.  D.  436  ;  Williams  on  Personal  Property,  12th  ed., 
addenda  to  pp.  420,  426.  If  the  vendor  is  not  restrained  from  carrying  on 
the  business  elsewhere,  the  foUowing  may  be  added  at  the  end  of  the  clause 
(afi  to  which  see  JBaines  v.  Geary,  35  Ch.  D.  154)  : — "  And  will  not  at 

any  time  solicit  any  of  the  customers  of  the  sd  late  firm.'* 

(e)  See  another  form  providing  for  payment  by  instalments,  infra,  p.  As  to  lien 
363.    There  is  no  implied  lien  for  unpaid  purchase-money  on  chattels,  nor,  for  unpaid 
it  is  conceived,  on  goodwill  comprised  in  the  sale  of  a  business  ;  and  an  express  P^ucI^aw- 
lien  or  charge  (so  far  as  concerns  chattels)  would  require  compliance  with  ™^^®^* 
the  Bills  of  Sale  Acts,  1878  and  1882 ;  see  Cohum  v.  Collins,  35  Ch.  D.  373. 
As  to  a  sale  in  consideration  of  the  vendor  receiving  a  share  of  the  profits  by 
way  of  annuity,  see  28  &  29  Yict.  c.  86,  as.  4,  5. 
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Vendors'  4,  go  long  as  the  pchaser  shall  pform  in  all  respts  his  pt 
be  used  in  of  this  agreemt,  the  vendors  shall,  in  the  event  of  any 
f'*^      infringemt  by  any  other  pson  or  psons  of  the  sd  brand  or 

infringe-     trade  mark by  the  use  thof  on  any,  specified  articles^  at 

^^^  the  request  of  the  pchaser,  and  upon  being  previously  pperly 
indemnified  agst  all  costs,  damages,  and  expses  in  respt 
thof,  allow  their  names  to  be  used  in  any  pcdgs  wch  may  be 
advised  agst  the  pson  or  psons  guilty  or  suspected  of  such 
infringemt 

5.  The  vendors  shall  on  or  before  the day  of 

next,  show  a  good  title  to  the  sd  goodwill  and  trade  mark  to 
the  reasble  satisfon  of  the  pchaser,  and  they  and  all  other 
necy  pties  if  any  shall,  upon  or  at  any  time  after  the  paymt 
of  the  sd  pchase  moy  in  full,  exte  and  do  aU  such  instrumts 
and  things  as  shall  be  reasbly  required  by  the  pchaser,  and 
at  his  expse,  for  vestg  in  him  the  sd  goodwill  and  the  right 
to  use  the  sd  trade  mark,  and  for  orwise  carrying  into  effect 
this  agreemt  (a). 


Title  and 

oonTey- 

anoe. 


As  to  (a)  Goodwill  (and  no  doubt  also  a  trade  mark)  being  property  within  the 

stamp.  Stamp  Act,  1870  (see  Potter  v.  CbmmUHonerg  of  Inland  Berenue,  10  Ex. 
147),  and  not  being  within  the  exemption  of  ^*  goods/*  under  the  bead 
"  agreement "  in  the  Act  (^S<mth  v.  Finch,  13  Bing.  N.  C.  606),  if  the  agree- 
ment  is  on  its  face  a  completed  transaction,  so  as  to  operate  as  a  transfer,  it 
would  be  chargeable  with  ad  valorem  duty  on  the  purchase  money  as  a  con- 
Teyancc  on  sale  ;  but  the  above  clause  seems  to  exclude  any  contention  that 
it  is  so  chargeable  in  this  case,  although  (as  to  the  goodwill  at  least)  no 
further  document,  except  a  receipt  for  the  purchase-money,  is  required, 
otherwise  it  is  difficult  to  see  how  any  contract  for  sale  of  real  estate  could 
escape.  Possibly,  however,  in  the  present  case,  a  duly  stamped  assignment 
might  have  to  be  produced  before  the  purchaser  could  be  registered  as  owner 
of  the  trade  mark,  so  as  to  necessitate  payment  of  duty  on  the  whole  pur- 
chase-money, including  the  value  of  the  goodwill,  unless  the  latter  could  for 
this  purpose  be  dissociated  from  the  trade  mark  and  the  purchase-money 
apportioned  under  the  Act  of  1870,  s.  74  (1). 
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vni. 

AGREEMENT  extending  the  Time  fob  Completion 
of  a  Pwrchase  and  otherwise  modifying  the  Contract. 
Supplemental  to  the  original  Contract  (6). 

ARTICLES  of  Agreemt  made,  &c.,  between  A.  (hinafter 
called  the  vendor),  of  the  one  pt,  and  6.  (hinafter  called  the 
pchaser),  of  the  other  pt,  supplemental  to  an  agreemt  dated, 
&c.,  and  made  between  the  same  pties  for  the  sale  by  the 

vendor  to  the  pchaser  of  the este  for  the  sum  of  £ 

(hinafter  called  the  origl  agreemt),  IT  IS  HBY  AGRD  as 
follows : — 

1.  The  time  for  complon  of  the  sd  pchase  shall  be  ex-  Extension 

tended  from  the day  of ,  being  the  day  mentd  in  ^^^^"iJ^ 

the  origl  agreemt,  to  the day  of ,  and  in  this  respt 

time  shall  be  of  the  essence  of  the  contract,  but  nevs  the 
pchaser  may  complete  the  pchase  on  any  earlier  day,  on 
givg  14  days*  notice  of  his  intention  in  that  behalf  to  the 
vendor  or  his  solor. 

2.  The  pchaser  having  accepted  the  title  shown  by  the  Rcquisi- 
vendor  as  a  good  and  perfect  title  accordg  to  the   origl  ^*®"" 
agreemt,  no  further  requison  or  objon  in  respt  of  the  title, 
except  as  to  any  matter  arisg  after  the  date  of  this  agreemt, 
shall  be  made  by  him. 

8.  The  pchaser  may  forthwith,  or  at  any  time,  enter  upon  Possession 
and  take  posson  of  the  premes,  as  tenant  of  the  vendor,  at  fn  ii^"o£ 

the  annual  rent  of  £ (being  equivalent  to  intt  on  the  sd  interest. 

pchase-moy  at  the  rate  of per  cent,  per  annum),  such 

rent  to  commence  from  the  dat«  of  this  agreemt,  whether 
such  posson  is  taken  or  not,  and  to  be  pd  on  the  complon  of 
the  pchase  or  on  demand,  and  to  be  accepted  by  the  vendor 
in  satisfon  of  the  intt  on  the  pchase-moy  payable  under  the 

Qiy  This  ma,j  be  lused  for  a  tenant  for  life  selling  under  the  Settled  Land 
Act,  1882  ;  aee  the  power  in  s.  31  to  vary  contracts. 
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Purchaaer 
to  pay  the 
difference 


in 

consols 

rise. 


CoBta. 


Original 
agreement 
as  varied 
to  be  in 
force. 


origl  agreemt,  the  pchaser  paying  all  outgoings  [and  keepg 
the  bldgs  pperly  insored  agst  fire,  and  not  making  any 
structural  alterons  thrin,  if  leasehold  add,  "  and  performing 
the  covts  of  the  lease  *']  pending  complon. 

4.  If  the  price  of  £2  IBs.  per  cent.  Consolidated  stock 
shaU,  on  the  day  of  actual  complon  of  the  pchase,  be  higher 

than  the  price  thof  on  the day  of ,  the  day  of 

complon  under  the  origl  agreemt,  the  pchaser  shall,  togr  with 
the  sd  pchase-moy  and  rent,  pay  to  the  vendor  such  a  sum 
of  moy  as  shall  be  equal  to  the  price  or  value  of  the  diffce 
between  the  amt  of  such  consolidated   stock  wch  the  sd 

pchase-moy  wd  have  pchased  on  the  sd day  of , 

and  the  amt  of  stock  wch  the  same  sum  will  pchase  on  the 
day  of  actual  complon  of  the  pchase,  at  the  highest  price  of 
the  day  in  each  case. 

5.  All  the  costs  and  expses  incurred  by  both  the  sd  pties 
in  relon  to  the  negotion,  preparon,  and  exon  of  this  agreemt 
shall  be  pd  by  the  pchaser. 

6.  The  origl  agreemt,  as  hby  varied,  shall  remain  in  full 
force,  and  shall  be  carried  into  effect  in  the  same  mner  as  if 
the  provons  of  this  agreemt  had  been  inserted  thrin.     In 

WITNESS,  &c. 


IX. 


Recitals. 


As  to  en- 
franchise* 
ment. 


AGREEMENT  for  Enfranchisement  of  Copyholds, 
THE  Manor  and  the  Copyhold  being  both  in  settle- 
ment  (a). 


Parties,  A.  (Lord  of  the  manor  of 


in  the  coy  of 


-),  1.     B.,  Copyholder,  2.     Whas  the  sd  A,  is  or  claims 


(a)  This  form  is  for  a  case  in  which  the  parties  are  able  and  willing  to 
enfranchise  without  recourse  to  the  Copyhold  Acts,  as  to  which,  and  espe- 
ciallj  the  Act  of  1887,  see  Brown  on  the  Acts ;  and  as  to  Ci*own  manors,  see 
48  &  49  Vict.  c.  79,  s.  4.  By  the  Settled  Land  Act,  1882,  s.  3  (ii.),  a  tenant 
for  life  of  a  manor  may  enfranchise  any  copyhold  or  freehold  tenement  held 
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to  be  seised  of  the  sd  manor  of as  tenant  for  Kfe  in  p**«  «^ 

posson  under  the  will  dated,  &c.|  and  proved,  &c.,  of  X.  of  copy- 
deced :   And  whas  the  sd  B.  is  or  claims  to  be  equitable  ^***'« 
tenant  for  life  under  a  settlemt  dated,  &c.,  of  the  hereds 
hinafter  described,  wch  are  copyhd  of  the  sd  manor,  and  of 
wch  the  trees  of  the  sd  settlemt  are  the  tenants  on  the 
Court  Bolls : 

NOW  IT  IS  HBY  AGBD  as  follows  :— 

1.  In  conson  of  the  sum  of  £ to  be  pd  b)^  the  sd  B.  Agreement 

or  his  trees  by  diron  of  the  sd  A.  to  the  trees  of  the  sd  will  cWi^mMt 
of  the  sd  X.,  the  sd  A.  shall  sell  and  convey  to  the  sd  B.  or 

his  sd  trees,  the  freehd  of  all,  &c.,  pceh  from  the  Court 
RoUsy  togr  with  the  mines  and  minis  under  the  same 
premes,  and  all  commonable  and  other  rights,  easemts 
and  appurts  now  annexed  to  or  held  or  enjoyed  with  the 
premes,  free  from«incumbces,  and  freed  and  enfranchised 
from  all  customary  and  other  fines,  heriots,  paymts  and 
manorial  rights  and  services  whatsr. 

Provons  as  to  title,  and  other  special  condons  as  in  an 
offreemtfor  sale  (6). 

2.  The  sd  pchase  or  conson-moy  shall  be  pd,  and  the  sd  Comple- 
sale  or  enfranchisemt  shall  be  completed  on  the day  of  *^°* 


next  at  the  office  of  Messrs.  — —  at  ,  and  on 

paymt  thof  the  sd  A.  and  all  other  necy  pties,  if  any,  shall 
exte  a  pper  assurce  of  the  premes  to  the  uses  or  upon  the 


of  the  manor  by  selling  the  freehold  or  seignory  to  the  tenant,  with  or 
without  an  exoeption  or  reservation  of  mines  or  minerals,  or  (s.  4  (7)  )  a 
regrant  of  any  right  of  common  or  other  easement  held  with  the  tenement ; 
and  the  general  proTiaions  of  the  Act  relating  to  sales  apply  to  this  case. 
Bj  the  same  Act,  s.  21  (y.)  and  s.  33,  where  a  copyhold  or  freehold  tenement 
held  of  a  manor  is  in  settlement,  capital  money  nnder  the  settlement  may 
be  applied  in  purchasing  the  freehold  or  seignory  by  way  of  enfranchise- 
ment,  and  by  s.  18,  money  may  be  raised  by  mortgage  for  the  purpose  ;  see 
form  of  mortgage  in  Vol.  II.  As  the  tenant  for  life  has,  under  s.  22  (2),  the 
control  of  the  reinvestment  of  capital  money,  B.  is  the  proper  person  to  enter 
into  the  contract  for  the  purchase. 

(jbi)  The  provisions  of  the  Y.  k  P.  Act,  1874,  ss.  1  and  2,  and  of  the  Con  v. 
Act,  1881,  SB,  3  (3,  6)  and  4,  would  apply  to  this  case ;  see  above,  pp.  246 
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trusts  of  the  sd  setUemt  with  pper  statutory  covts  by  the  sd 
B.  for  title  and  further  assurce,  qualified  in  the  mner  usual 
in  the  case  of  tenants  for  life  (a)  to  be  prepared  by  and  at  the 
expse  of  the  sd  B.  or  his  sd  trees. 

Provonfor  paymt  ofintt  in  case  of  delay  in  compUm. 
Retention  3.  Th£  munimts  of  title  to  the  sd  manor  will  be  retained 
&c  ^^^^  ^y  ^®  sd  A,,  who  shall,  if  required  by  the  sd  B.,  give  to  him 
or  his  sd  trees  a  pper  statutory  acknowemt  for  prodon  and 
fumishg  copies  and  undertakg  for  safe  custody  thof,  and  of 
the  Court  Bolls  of  the  sd  manor  (b)  to  be  prepared  by  and 
at  the  expse  of  the  sd  B.  or  his  trees. 

Other  Condons  as  on  an  ordinary  sale  may  be  inserted  so  far 
as  applicable^  see  Precedent  I.    In  witness,  &c. 


MISCELLANEOUS  CLAUSES  in  Agreements /or 
Sale. 

Ab  to  title  I.  The  vendor's  title  having  been  already  examined  and 
Bcription?*  approved  by  the  pchaser,  is  accepted  by  him  witht  further 
investigon,  and  the  ppty  havg  been  inspected  by  him,  the 
description  hinbfe  contd  is  admitted  by  him  to  be  correct 
as  to  quantity  and  all  other  matters  wch  are  discoverable  by 
inspection. 
Part  of  n.  The  pchase-moy  shall  be  pd  by.  the  pchaser  to  the 

moneyto    ^^^^^^^  ^  mner  following,  namely,  the  sum  of  £ ,  pt 

be  left  on    thof,  with  intt  thron  (in  the  event  of  the  complon  of  the 

mortgage,    p^j^g^g^  being  delayed),  at  the  rate  of per  cent,  per 

annum,  from  the  time  appted  for  complon  until  the  actual 
complon,  shall  be  pd  upon  the  exon  of  the  assurce  of  the 
premes  ;  and  the  paymt  of  the  remr  thof,  with  intt,  at  the 
rate  of per  cent,  per  annum,  from  the  time  appted  for 

(a)  See  p.  258. 

(h)  See  Re  Agg- Gardner ^  25  Ch,  D.  600.    As  to  the  preservation  of  the 
Court  Rolls,  see  the  Copjhold  Act,  1887,  s.  48. 
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complon  of  the  pchase,  payable  half-yrly,  shall  be  seed  by  a 
mtge  in  fee  of  the  sd  premes,  and  by  the  [jt  and  sevl]  covt 
of  the  pchaser  [and  X.,  as  surety  for  him],  to  be  prepared  by 
the  vendor  at  the  expse  of  the  pchaser,  and  to  contain  such 
powers  and  provons,  and  be  in  such  form  as  the  vendor  shall 
reasbly  require,  and  to  be  exted  immedly  after  the  exon  of 
the  assurce  of  the  premes :  [And  the  messe  and  bldgs  upon  Preminsto 
the  premes  shall  forthwith  be  insured  agst  loss  by  fire  by  the  ^^ 
pchaser,  or,  in  case  of  default  on  his  pt,  by  the  vendor,  at 

the  expse  of  the  pchaser,  in  the  sum  of  £ at  the  least, 

in  an  office  to  be  approved  of  by  the  vendor.] 

m.  The  pchase-moy,  with  intt  thron  or  on  the  unpd  pt  Pardiaae- 

thof  at  the  rate  of per  cent,  per  annum  from  the ™*"^  , 

day  of ,  shall  be  pd  by equal  half-yrly  instalmts  of  mstehneaia 

ppal  amtg  to  £ each,  payable  on  the day  of ISSale^ 

and  the day  of in  each  yr,  the  first  to  be  pd  on  o^*™** 

the  sd day  of ,  with  the  addon  to  each  instalmt  of 

the  intt  on  the  portion  of  the  pchase-moy  remaining  unpd, 
hot  if  the  pchaser  shall  make  default  in  paymt  of  any  of  such 
instalmts  of  ppal  or  intt  or  any  pt  thof  for  80  days  after  the 
same  shall  have  become  due,  the  whole  of  the  unpd  instalmts 
of  the  sd  pchase-moy,  with  the  intt  thron,  shall  become 
immedly  due  and  payable,  [and  the  paymt  of  the  unpd 
instalmts  and  intt  shall  be  seed,  by  mtge,  d'C,  as  in  last  farm, 

or,  **The  pchase  shall  be  completed  on  the  day  of 

,  on  wch  day  or  as  soon  thrafter  as  may  be,  on  paymt  of 

the  portion  of  the  pchase-moy  which  shall  have  become  pay- 
able, with  the  intt  due  up  to  that  time,  the  vendor  will  exte 
a  pper  assurce  of  the  premes  to  trees,  one  to  be  nominated 
by  the  vendor  and  the  other  by  the  pchaser,  upon  usual 
trusts,  by  sale  or  mtge  or  orwise,  for  securing  the  due 
paymt  of  the  instalmts  of  pchase-moy  remaining  unpd,  with 
ictt  as  afsd,  and  subjt  thto  in  trust  for  the  pchasery  such 
assurce  to  be  prepared  by  the  solor  of  the  vendor  at  the 
expse  of  the  pchaser,  and  to  contain  aU  such  trusts,  powers, 
and  provons  as  in  case  of  dispute  the  coimsel  of  the  vendor 
sfaall  advise."] 
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Coiuiden-       ly,  The  conson  for  the  sd  sale  shall  be  an  anny,  or  yrly 
Mmuity      sum  01  £ ,  during  the  life  of  the  vendor,  commencing 

dor'slAfe    ^^™  *^® ^*^  ^^ '  *^^  payable  to  him  by  equal 

Mcured  by  quarterly  paymts,  clear  of  all  dedons  except  income-tax,  the 

koyS)^    first  paymt  to  be  made  on  the day  of next,  in  case 

the  vendor  shall  be  then  livg,  and  the  paymt  of  such  anny 
shall  be  seed,  by  mtge,  d-c,  as  inform  ir.,  or,  "  by  the  pchase 

of  an  anny  of  like  amt  from  the  Governmt  or  the Co 

for  the  life  of  the  vendor,  wch  shall  be  accepted  as  sufft,  witht 

any  lien  or  chge  upon  the  sd  hereds  and  premes,  or  any  other 

secy." 

Dimisn-         v.  This  contract  shall  not  be  vacated  or  affected  by  any 

im^oiM      ^^^^  ^^  damage  to  the  sd  premes  by  fire(&),  tempest,  or 

in  Taluo.     orwise,  or  any  diminon  or  increase  in  the  value  thof  fi-om 

any  cause  whatever  wch  may  take  place  at  any  time  between 

the  date  hrof  and  the  complon  of  the  pchase. 

Sp«)ciai  VI.  The  whole  of  the  ppty,  with  the  goodwill  of  the  busi- 

on^nk'^   ness,  is  sold  as  a  going  concern,  the  pchaser  takg  upon  him- 

buiness  aa  self  the  debts  and  liabilities  of  the  vendor  in  pt  paymt  of  the 

oarof  Se'  pchase-moy,  as  hinafter  mentd.     The  furniture,  fittings,  and 

piipchaaer    fixtures  in  the  shop  and  warehouse  in Street,  and  the 

i»l^ing  on 

himself  the  stock  of  manufactured  articles  at  the  factory,  and  in  the  shop 
fiabiUtias  *"^^  warehouse,  shall  be  taken  and  pd  for  by  the  pchaser  at 
a  valuon.  The  sale  shall  include  the  book  and  other  debts 
owing  to  the  vendor,  and  the  benefit  of  all  orders  and  con- 
tracts remaining  unexted  at  the  time  fixed  for  the  complon 
of  the  sale,  wch  shall  resply  in  like  mner  be  pd  for  by  the 
pchaser  at  a  valuon  (due  allowce  being  made  for  bad  and 
doubtful  debts).  The  amt  of  the  debts  owing  by,  and  other 
liabilities  of  the  vendor  as  they  may  exist  at  the  time  fixed 
for  complon  (such  amt  in  case  of  diffce  to  be  ascertained  by 
valuon),  shall  be  allowed  in  redon  of  the  pchase-moy.  The 
pchaser  shall  take  upon  himself,  and  indemnify  and  secure 
the  vendor  agst  such  contracts,  debts  and  liabilities  (the 

(a)  That  this  would  not  create  a  liability  to  succession  duty  on   the 
vendor's  death,  see  Floyer  y.  JBankes^  33  L.  J.  Ch.  1. 
(&)  As  to  fire  insurances,  see  p.  288,  note. 
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parlars  thof  being  specified -in  a  list  or  schdle),  both  by  his 
psonal  coTt,  and  by  a  mtge  and  deposit  of  the  title-deeds  of 
the  ppty  sold,  with  pper  powers,  includg  power  in  case  of 
default  to  take  posson  and  sell  the  ppty  (exclusiye  of  chattels 
psonal  within  the  Bills  of  Sale  Acts)  such  mtge  and  indem- 
nity to  be  prepared  by  and  at  the  expse  of  the  vendor. 

vn.  The  pchaser  shall  be  at  liberty  at  any  time  to  enter  PurcbMer 
into  posson  of  such  pt  of  the  premes  as  is  in  hand,  but  such  ^  ^  ^^ 


iiito_ 

entry  shall  not  be  deemed  to  be  an  acceptce  by  him  of  the  non  befon 
tide,  or  a  waiver  of  any  objon  or  reqmson  wch  he  may  then, 
or,  but  for  such  entry,  might  thrafter  have  made  in  respt  of 
the  title  or  orwise.    Add  other  protons  wch  may  be  applicable 
as  at  p.  859,  clause  8. 

vin.  If  the  counsel  of  the  pchaser  shall  be  of  opinion  AToiding 
that  a  good  title  cannot  be  made  to  the  whole  of  the  premes,  ^1^ 
and  the  defect  of  title  is  not  such  as  is  hinbfe  made  the  approTed, 
subjt  of  compenson,  the  pchaser  shall  not  be  bound  to  com-  non  when 
plete  the  pchase  as  to  any  pt  to  wch  a  good  title  can  be  made,  ?J?i!Jj^ 
but  the  contract  shall  at  his  option  be  wholly  void,  and  the  pooMasioD. 
vendor  shall  thrupon  repay  to  the  pchaser  the  deposit,  togr 
with  all  expses  pd  or  sustained  by  him  in  the  investigon  of 
the  title  or  orwise  in  respt  of  the  sd  intd  sale,  but  witht  any 
intt  up  to  the  avoidce  of  the  contract  or  other  compenson. 
And  the  premes  shall  in  such  case  be  a  secy  to  the  pchaser 
for  the  repay  mt  of  all  suchmoys,  with  intt  thron,  at  the  rate 
of  5  per  cent,  per  annum  from  the  time  of  the  avoidce  of  the 
contract.    [And  in  case  the  pchaser  shall  have  entd  into 
posson  or  rect  of  the  rents  of  the  premes,  or  any  pt  thof,  he 
Bhall  immedly  on  the  avoidce  of  the  contract,  or  as  soon 
thrafter  as  the  moys  due  to  him,  as  last  afsd,  shall  have  been 
duly  pd  and  satisfied,  give  up  posson  of  the  premes  to  the 
vendor,  and  shall  acct  to  him  for  the  net  rents  and  profits 
(if  any)  reced  by  him,  after  deductg  outgoings;    but  the 
pchaser,  in  case  he  shall  have  taken  actual  posson  of  the 
premes,  shall  not  be  liable  to  pay  an  occupon  rent,  or  be 
entled  to  any  allowce  on  acct  of  outgoings  or  orwise  in  respt 
thof.] 
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AToiding  jx.  If  the  vendor  shall  fail  to  deduce  a  good  title  to  the 
title  not  whole  of  the  sd  premes  accordg  to  this  agreemt,  and  the 
approved,    defect  of  title  is  not  such  as  is  hinbfe  made  the  subjt  of  com- 

giTing  pur-  "* 

chMeroom-  penson,  the  pchaser  shall  not  be  bound  to  complete  the 
Oration    pcliftse  as  to  any  pt  to  wch  a  good  title  can  be  made,  but 
to  take       shall  be  entled  at  his  option  either  to  accept  such  title  as 
the  vendor  may  be  able  to  make,  or  by  notice  in  writg  to  the 
vendor  to  annul  the  contract,  and  thrupon  to  recover  from 
the  vendor  all  expses  pd  or  sustained  by  the  pchaser  in  the 
investigon  of  the  title,  or  orwise  in  respt  of  the  sd  intd  sale, 
togr  with  the  further  sum  of  £ ,  as  liquidated  and  ascer- 
tained damages  for  the  breach  of  the  contract  on  the  pt  of 
the  vendor,  and  not  as  a  penalty. 
Time             x.  If  the  vendor  shall  not  deliver  an  abstract  of  his  title 
JJJI^^  ^  to  the  pchaser,  or  his  solor,  at  or  before  the  expiron  of  one 
defaolt  of    qq\y  month  from  the  date  hrof,  or  shall  not  deduce  a  good 
and  marketable  title  to  the  premes  to  the  satisfon  of  the 

counsel  of  the  pchaser  before  the  expiron  of calr  months 

from  the  date  hrof,  then  and  in  either  of  the  sd  cases  this 
contract  shall  be  wholly  void  [shall  be  voidable  at  tlie  option 
of  the  pchaser,  provd  that  such  option  be  decld  in  writg  to 
the  vendor  within  1  calr  month  after  the  expiron  of  such 
last-mentd  time],  it  being  the  intention  of  the  pties  hto  that 
in  such  case  time  shaU  be  of  the  essence  of  this  contract,  and 
the  jurisdon  of  any  court  to  enforce  the  same  wholly  barred. 
And  the  vendor  shall  thrupon  repay  to  the  pchaser  the  sd 

deposit  of  £ ,  &c.,  see  clause  vin,,  above. 

Time  XI.  If  the  pchase  shall  not  be  in  all  respts  completed  on 

^JJ^^^on  t^®  sd day  of ,  then  this  contract  shall,  as  against 

default  of    the  pty  through  whose  neglect  or  default  such  non-complon 

partj.        shall  have  happened,  be  voidable  at  the  option  of  the  other 

pty,  provd  that  such  option  be  decld  in  writg  to  the  pty  in 

default  within  1  calr  month  after  the  sd day  of ,  it 

being  the  intention  of  the  pties  hto  that  in  such  case  time 
shall  be  of  the  essence  of  this  contract,  and  the  jurisdon  of 
any  court  to  enforce  the  same  wholly  barred.  And  in  such 
case  all  expses  pd  or  sustained  by  the  pty  not  in  default  in 
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the  dedon  or  inyestigon  of  the  title  or  orwise  in  relon  to 
the  premes  shall  be  repd  to  him  on  demand  by  the  pty  in 
default. 

xn.  And  for  the  due  pformce  of  the  sevl  stipulons  and  Liquidated 
agreemts  hinbfe  contd  on  the  pt  of  the  vendor  and  pchaser  qq  default 
resply,  each  of  them  the  sd  pties  doth  hby  bind  himself  unto  ^^/"^x 

the  other  of  them  in  the  sum  of  £ ^  to  be  considered  as 

liquidated  and  ascertained  damages,  and  not  as  a  penalty. 

xni.  In  case  the  premes  hby  agreed  to  be  sold  shall  at  Rewrra- 
any  time  hrafter  during  the  lives  and  life  of  the  vendor  and  vendor  of 
the  pchasersi  and  the  chn  now  livg  of  the  vendor,  and  the  "g^^  ^ 
survors  and  survor  of  such  psons,  or  within  21  yrs  after  the  tion  in  a 
death  of  such  survor  (6),  cease  to  be  used  for  the  pposes  for  o»*^ 
wch  the  same  were  sold  as  afsd,  the  right  or  option  of  pre- 
emption or  repchase  thof,  at  a  valuon  to  be  made  by  two 
indifferent  psons,  one  to  be  chosen  by  each  pty,  or  their- 
umpire,  or  in  case  of  default  by  either  pty  to  nominate  a 
valuer  within  21  days  after  being  required  in  writing  so  to 
do  by  the  other  pty  then  by  the  valuer  nominated  by  such 
last  named  pty  alone,  shall  be  reserved  and  seed  to  the 
vendor,  his  hrs  and  assigns,  the  owner  or  owners  of  the 

este,  or  (in  the  event  of  such  este  havg  become  severed 

or  divided  in  ownership)  the  larger  pt  in  value  of  such  este, 
in  mner  follovdng  (that  is  to  say),  the  pchasers,  their  hrs  or 
assigns,  shall  forthwith,  or  as  soon  as  may  be  after  the 
premes  shall  cease  to  be  used  as  afsd,  make  to  the  pson  or 
psons  last  afsd  an  offer  in  writg  of  the  right  or  option  of 
repchasg  the  premes  at  such  valuon  as  afsd,  wch  offer  shall 
be  open  for  acceptce  for  6  calr  months  firom  the  time  of  the 
same  being  made  (not  being  later  than  the  expiron  of  such 
21  yrs  as  afsd),  and  the  pchasers,  their  hrs  or  assigns,  shall 
not  be  at  liberty  to  sell,  let,  or  orwise  dispose  of  or  deal  with 


(a)  Such  a  daiise  as  this  is  of  veiy  doubtful  utility ;  see  above,  p  242, 
note. 

(V)  As  to  the  necessity  for  this  restriction  of  the  right  of  pre-emption,  see 
London  ^  South-WeHem  Rail,  Co,  v.  Oovm,  20  Ch.  D.  562.  It  might  be 
better  to  substitute  the  lives  of  the  royal  family,  as  at  p.  454. 
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Rastrictive 
prorisions 
as  to  user 
of  pre- 
mises (a). 


Resenra- 
tioD  to 
▼endor  of 
rights  of 
altering 
buildings 
and  right 
to  lights 
(6). 


the  premes  or  any  pt  tbof,  for  any  ppose  save  as  afsd,  unless 
such  pson  or  psons  shall  decline  such  offer,  or  shall  neglect 
or  fail  to  accept  the  same  within  such  time,  but  in  the  event 
of  such  offer  being  so  declined  or  not  accepted,  the  pchasers, 
their  hrs  or  assigns,  shall  thenceforth  be  at  liberty  to  sell, 
let,  or  orwise  dispose  of  or  deal  with  the  premes  for  such 
pposes  as  they  may  think  fit,  free  from  the  restrons  contd  in 
this  clause,  but  subjt  nevs  to  the  restrons  and  stipulons  next 
hinafter  contd,  wch  are  to  be  at  all  times  hrafter  bindg  on 
the  pchasers,  their  hrs  and  assigns  (that  is  to  say).  That  no 
act  or  thing  shall  at  any  time  hrafter  be  done  in  or  upon 
the  premes  or  any  pt  thof,  wch  shall  or  may  be  or  grow  to 
the  annoyce,  nuisce,  or  damage  of  the  vendor,  his  hrs  or 
assigns,  or  his  or  their  lessees  or  tenants,  or  any  of  them, 
or  wch  may  be  calculated  to  depreciate  or  lessen  the  value 
of  the  afsd  este  of  the  vendor  or  any  pt  thof  as  residential 

ppty. 

XIV.  The  vendor,  his  hrs  and  assigns,  shall  have  full 
liberty  to  alter  or  rebuild  at  any  time  hrafter  any  of  the 
houses  or  bldgs  on  the  south  or  west  side  of  the  premes  hby 
agrd  to  be  sold,  and  either  on  the  site  of  the  existg  bldgs  or 
not,  and  with  all  such  windows  and  openings  for  light  and 
air,  and  in  such  mner  in  all  respts  as  he  or  they  may  think 
fit,  witht  any  consent  whatever  on  the  pt  of  the  pchasers, 
their  hrs  or  assigns,  being  required  to  any  such  alteron  or 
rebldg,  or  any  right  on  their  pt  to  object  thto,  on  the  ground 
of  any  interferce  with  the  access  of  light  and  air  to  the 
premes  hby  agrd  to  be  sold  or  orwise,  and  no  windows  or 
lights  now  existg,  or  wch  may  hrafter  be  placed  in  any  such 
houses  or  bldgs,  or  the  access  of  light  or  air  thto,  shall  at 
any  time  hrafter  be  in  any  mner  stopped,  obstructed,  or 
interfered  with  by  the  pchasers,  their  hrs  or  assigns,  or  their 
lessees  or  tenants. 


(a)  For  other  restrictive  provisions  of  this  nature,  see  Conditions  ow 
Salb,  pp.  309  et  9eq, 
(V)  Compare  the  form  in  Conditions  of  Salb,  p.  317,  and  see  uote 

thereto. 
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XY.  The  costs  of  and  incidental  to  the  preparon  and  exon  Costs  of 
of  this  agreemt  in  duplicate  shall  be  borne  and  pd  by  the  •«'**"*'^^ 
Tendor  and  pchaser  equally. 

XVI.  All  the  costs,  chges,  and  expses  incurred  by  the  Vcndore' 
vendors  of  and  relatg  to  the  preparing,  engrossg,  and  executg  ^^  ^^j 
this  agreemt,  and  the  preparing  and  fair  copying  the  abstract,  pnrd»Mer 
and  deducing  and  verifying  the  title,  and  the  perusg^  approval, 
and  exon  of  the  assurce  and  any  other  deeds  or  orwise  in 
relon  to  the  present  sale,  shall  be  borne  and  pd  by  the 
pchaser,  who   shall  also  pay  the   chges   of  the   surveyor 
employed  by  the  vendors  to  survey  and  report  upon  the  ppty, 
or,  '*  the  pchaser  shall  on  complon  pay  the  chges  of  the 
vendors'  solors  accdg  to  scale  and  the  pper  chges  of  the 
vendors*  surveyor  in  relon  to  the  sale." 

xvn.  This  agreemt  shall  be  deemed  to  incorporate  the  Incorpon- 

common  form  condons  of  the Law  Society  (a  copy  ^^mon 

vrhof  is  hrunto  annexed),  so  far  as  the  same  are  applicable  coDditions 
to  a  sale  by  private  contract,  but  so  that  in  case  of  any  ^  provin- 
variance  or  inconsistency  the  provons  of  this  agreemt  shall  ^  ^^ 
prevail. 


(e)  See  another  form,  throwing  all  costs  on  the  purchaser,  in  Precedent  Y., 
at  p.  348. 

(d)  For  a  form  of  agreement  for  sale  by  priy^te  contract,  referring  to  con- 
ditions of  sale  by  auction,  see  p.  261. 
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RECITALS  (6). 


Convey-  I.  Whas  by  an  indre,  dated^  &c.,  and  expd  to  be  made 
fnSioids  between,  pties,  the  hereds  hby  assured  (c)  [togr  with  other 
by  grant     hereds]  were  granted  to  the  use  of,  &c. 

(general  in   _____^__ - 

form). 

s^^  (a)  As  to  the  stamps  on  Conveyances  on  Sale,  see  the  Stamp  Act,  1870, 

Schedule,  tit.,  Conveyakge  ob  Transfer  on  Sale. 
Afl  to  (&)  See  Dav.  Prec.,  Vol.  i. ;  Elph.  Introd.  Conv.,  81,  3rd  ed.    For  other 

recitals.  forms  of  recitals  specially  adapted  to  mortgages  and  settlements,  see  those 
headings.  In  framing  recitals  the  possibility  of  their  hereafter  becoming 
useful  as  evidence  in  support  of  the  title  should  often  be  considered ;  see  as 
to  this  the  V.  k  P.  Act,  1874,  s.  2  ;  BoUan  v.  London  Seh^ol  Board,  7  Gh.  D. 
766  (a  strong  decision) ;  Bs  Marah  and  Earl  QranvUle^  24  Ch.  D.  11,  JThe 
practice  of  annexing  deeds  to  prior  deeds  so  as  to  save  recitals  (as  in  the 
case  of  endorsed  deeds),  has  of  late  come  considerably  into  use  in  some  cases 
mainly  in  consequence  of  the  Conv.  Act,  1881,  s.  63 ;  see  above,  p.  79,  note. 
Mode  of  ^c)  The   word  "  assured  "  is  used  here  and   elsewhere   instead   of 

to  M^TOt-  *  *  granted,"  &c.,  as  being  of  general  import,  and  applicable  to  any  con- 
matter  of     veyance,  whether  by  grant,  assignment,  appointment,  bargain  and  sale,  or 

convey-  otherwise.  The  short  form  "  "  hby  assured,"  is  for  the  moat  part  used 
ance 

instead  of  "hinafter  expd  to  be  hby  assured/'  or  "hinafter 

described  and  intd  to  be  hby  assured ;"  but  the  latter  is  often 
used  in  practice.  Where  several  sets  of  parcels  derived  under  different  titles 
are  to  be  conveyed  by  the  same  deed,  but  by  different  modes,  e,g.y  one  by 
grant  and  another  by  appointment,  it  may  be  convenient  to  use  the  distinc- 
tive words  "granted,"  **  appointed,*'  or  as  the  case  may  be,  instead  of 
"  assured ;  '*  if  they  are  all  conveyed  together,  they  may  be  described  in 
the  parcels  as,  "  Fii-st  all  that,  &c.,  and  Secondly  all  that,  &c.'* 
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n.  Whas  by  an  indrei  dated,  &c.,  and  expd,  &o.,  [after  The  nme 
recitg  (among  other  things)  that,  or,  "  to  the  effect  that,"  jS^I^). 
or,  "  after  recitals  whby  it  appeared  that,"  &c.,  it  is  by  the  Vanation 
indre  now  in  recital  witnessed  that]  in  conson  of  the  sum  of  ^^,^y- 

* pd  by  the  sd  B.  to  the  sd  A.,  or,  *'for  the  conson 

thrin  mentd,"  the  sd  A.  granted  onto  the  sd  B.,  his  hrs  and 
assns,  the  hereds  hby  assured  [togr  with  other  hereds]  to 
hold  the  same  unto  and  to  the  use  of  the  sd  B.,  his  hrs  and 
assns. 

nx.  Whas  by  an  indre,  dated,  &c.  and  expd  to  be  made,  Conveyance 
&C.,  the  hereds  hby  assured  were  assured  to  such  uses  and  bar  dower 
in  such  mner  as  the  sd  B.  shd  by  deed  appt,  and  in  default  l*®"?^!"* 
of  such  apptmt  to  the  use  of  the  sd  B.  and  his  assns  during 
his  life,  with  remr  to  the  use  of  the  sd  C.  and  his  hrs 
[or,  exs  and  ads]  during  the  life  of  the  sd  B.,  in  trust  for 
the  sd  B.  and  his  assns,  with  remr  to  the  use  of  the  sd  B., 
his  hrs  and  assns. 

IV.  Whas  by  an  indre  of  rele,  dated,  &c.,  grounded  on  a  Lease  and 
lease  for  a  yr,  and  expd  to  be  made  between,  &>c.,  and  by  and  fine,  or 
a  fine  levied  by  the  sd to  the  sd in  or  as  of recovery, 

.  (general  in 

term  in  the yr  of  the  reign  of  His  Majesty,  &c.,  and  by  form). 

a  declon  of  the  uses  of  the  sd  fine  contd  in  the  sd  indre  of 


and  referred  to  as, ''  the  hereds  first  [or,  secondly]  hinafter  de- 
scribed and  intd  to  be  hby  assured." 

By  means  of  the  provision  in  the  Con  v.  Act,  1881,  &  49,  that  the  word  As  to  use 
"  grant  "  is  not  necessary  in  a  conveyance  of  hereditaments  (which  how-  jf  ^^^  „ 
ever  is  merely  a  declaration  of  the  previous  law),  and  by  the  use  of  the  word 
*'  convey  '*  in  the  forms  in  the  third  and  fourth  schedules  to  the  Act, 
coupled  with  section  57  (declaring  that  those  forms  shall  be  '*  sufficient "), 
the  latter  word  has  acquired  an  appropriateness  as  a  term  of  art  which  it  did 
not  previously  possess  ;  andtit  may  properly  be  used,  if  preferred,  instead  of 

"  grant "  or  "  assign  "  in  a  conveyance  of  any  kind  of  property  ;  but 
the  fact  that  the  word  "  convey  "  is  used  in  the  Act,  with  the  aid  of  the 
interpretation  clause  (s.  2),  in  a  still  larger  sense,  so  as  to  apply  even  to  an 
appointment,  or  a  lease,  or  a  covenant  to  surrender,  is  not  of  course  a  reason 
for  extending  the  use  of  the  word  in  deeds  in  that  manner. 

(d)  This  and  the  next  five  forms  of  recital  of  old  modes  of  conveyance, 
though  still  occurring  frequently  in  abstracts,  can  now  rarely  be  wanted  in 
pxactiec ;  bat  their  retention  seems  desirable. 
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Leaieand 


rele,  [or,  by  a  common  recovery  duly  suffered  in  psuance  of 
the  same  indre  of  rele  in  the  Court  of  Common  Pleas  in 

term  in  the  sd  yr]  the  hereds  hby  assured  were  assured 

to  the  use  of,  &c. 

V.  Whas  by  an  indi*e  of  apptmt  and  rele,  dated,  &c., 

appoint-     grounded  so  far  as  the  same  operated  as  a  rele  on  a  lease 

ment.         f^j.  ^  yj.^  ^j^^  ^^pd  to  be  made,  &c.,  if  the  recital  is  parlar  in 

form,  ''the  sd  A.  appted  that  the  hereds  hby  assured  shd 

thenceforth  go  and  remain  to  the  uses  thinafter  decld  con- 

cerning  the  same,  and  by  the  indre  now  in  recital  the  sd  A. 

reled  unto  the  sd  B.  and  his  hrs  the  sd  hereds  and  premes, 

to  hold  the  same  unto  the  sd  B.  and  his  hrs,  to  the  use, 

J^c.,"  ifgenl  inform,  "  the  hereds  hby  assured  were  assured 

to  the  use,  &c." 

Lease  and        vi.  WiiAS  by  an  indre  of  rele  and  assignmt,  dated,  &c-, 

and  assign-  grounded  SO  far  as  the  same  operated  as  a  rele  on  a  lease 

loent.         fQj.  a  yj.^  nn(|  expd  to  be  made,  &c.,  the  hereds  hby  granted 

were  assured  to  the  use,  &c.,  and  the  hereds  hby  assigned, 

were  assigned,  &c. 

VII.  Whas  by  an  indre  of  statutory  rele,  dated,  &c.,  and 
expd,  &c.,  the  hereds,  Arc,  were  assured,  &c. 

VIII.  Whas  by  an  indre  of  bargain  and  sale  duly  enrolled 
psuant  to  the  statute  in  that  behalf,  dated,  &c.,  and  made 
&c. 

IX.  Whas  by  an  indre,  dated,  &c.,  and  expd  to  be  made, 
&c.,  for  the  conson  thrin  mentd,  the  sd  A.  covted  with  the 
sd  B.  to  surrender  the  hereds  hinafter  covted  to  be  sur- 
rendered to  the  use  of,  *&c. 

X.  Whas  [at  a  court  holden  for  the  manor  of in  the 

coy  of ],  on  the day  of ,  the  hereds  hinafter 

covted  to  be  surrendered  were  [psuant  to  the  afsd  covt  in 
that  behalf]  surrendered  by  the  sd  A.  [out  of  court]  into 

the  hands  of  the  lord  of  the  sd  manor  of ,  to  the  use  of 

the  sd  B.,  his  hrs  and  assns,  at  the  will  of  the  lord,  accdg 
to  the  custom  of  the  sd  manor  of . 

XI.  Whas  [at  a  court  holden  for  the  manor  of in  the 

coy  of ],  on  the day  of ,  the  sd  A.  was  [out 


Statutory 
release. 

Bargain 
and  sale 
enrolled. 


GoTenint 
to  surren- 
der copy- 
holds. 


Surrender 
of  copy- 
holds. 


Admit- 
tance to 
copyholds. 
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of  court]  admitted  tenant  to  the  kereds  hinafter  corted  to 
be  surrendered  to  hold  at  the  will  of  the  lord,  accdg  to  the 
custom  of  the  sd  manor  of . 

xn.  Whas  the  sd  copjhd  premes  were  on  the day  of  ^n«wfef 

duly  surrendered  to  the  use  of  the  sd  A.,  his  hrs  and  tanceia^ 

assns  [psuant  to  the  afsd  covt  in  that  behalf],  and  the  sd  ^*^™)* 
A.  was  on  the  same  day  duly  admitted  thto. 

xia.  Whas  under  or  by  virtue  of  an  indre,  dated,  &,c.,  Gcneni 
or  as  the  case  may  6e,  the  hereds  hby,  ic,  were  assured  to  ^^j^ 
or  became  vested  in  the  sd  A.  for  an  este  of  inhance  in  fee  nnoe. 
simple. 

xiY.  Whas  by  an  indre,  dated,  &c.,  and  expd,  &c,,  in  Moitgigo 

conson  of  the  sum  of  £ pd  by  the  sd  B.  to  the  sd  A,,  2^^^. 

[the  sd  A.  coyted  with  the  sd  B.  for  paymt  to  the  sd  B.,  his 

exs,  ads,  or  assns,  of  the  sum  of  £ ,  with  intt  for  the 

same  at  the  rate  thrin  mentd,  on  the day  of then 

next,  and  in  case  of  default  in  paymt  thof  for  paymt  to  him 
or  them  thrafter  of  intt  thron  half-yrly  as  thrin  expd  (a). 
And  by  the  same  iudre]  the  hereds  hby  assured  were  [togr 
with  other  hereds]  conveyed  and  assured  by  the  sd  A.  unto 
and  to  the  use  of  the  sd  B.,  his  hrs  and  assns,  subjt  to  a 
provo  for  the  redmon  thof  upon  pajrmt  to  the  sd  6.,  his 

exs,  ads,  or  assns,  of  the  sum  of  £ ,  with  intt  for  the 

same  at  the  rate  and  on  the  day  thrin  mentd,  or,  *'  as  afsd,*' 
[or,  by  way  of  mtge  for  securing  the  paymt  to  the  sd  B., 

his  exs,  ads,  or  a&sns  of  the  sum  of  £ ,  with  intt  for  the 

same,  as  thrin  expd] :  [And  it  was  thby  provd,  Jcc,  add, 
if  need  be,  recital  of  poiver  of  sale  or  other  clauses  wch  are 
materialJ] 

XV.  Whas   by  an  indre,  dated,  &c.,  and  expd,  &c.,   in  Mortgage 
conson,  &e.  {recite  covt  for  paymt  if  inaterial,   as  in  last  Joi^^y 
form],  the  premes  comprd  in  the  hinbfe  recited  indre  of<^«™»*«o' 
lease  were  demised  [assigned]  by  the  sd  A.  unto  the  sd  B.  to  two 
and  C,  their  exs,  ads,  and  assigns,  for  the  residue  of  the  sd  "*<>'*8*- 

(a)  In  a  conyejanoe  on  sale  it  not  osnallj  necessaiy  to  recite  the  coye- 
nant  for  payment,  or  anything  more  than  the  oonvejancc  sabjcct  to 
redemption. 
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term  of yrs  granted  by  the  sd  lease  [except  the  last 

day  thof]  subjt  to  a  provo  for  the  redmon  thof  on  paymt  to 
the  sd  B.  and  C,  or  the  survor  of  them,  or  the  exs  or  ads 

of  such  survor,  their  or  his  assigns,  of  the  sum  of  £ , 

with  intt,  &c.  [or,  by  way  of  mtge  for  securing,  &c.,  see  last 
fortn] :  [And  the  sd  A.  thby  decld  himself  a  tree  of  the 
nominal  reversion  thby  reserved  of  the  same  premes  for  the 
sd  mtgees  subjt  to  such  equity  as  might  for  the  time  being 
be  subsisting  by  virtue  of  the  provo  for  redmon  thinbfe 
contd] :  [And  it  was  thby  provd,  &c.,  recite  any  other 
clauses,  as  the  potver  of  sale,  or,  in  a  mtge  to  sevl,  thejt  aect 
clause,  if  material]. 
Mortgage  ^vi.  Whas  by  an  indre,  &c.,  in  conson,  &c.,  Irecite  covt 
holds.  for  paymt,  if  material,  as  in  form  xivj  the  hereds  hinafter 
covted  to  be  surrendered  were  covted  to  be  surrendered  by 
the  sd  A.  to  the  use  of  the  sd  B.,  his  hrs  and  assigns,  subjt 
to  a  Condon  for  makg  void  the  same  surrender  on  paymt  to 

the  sd  B.,  his  exs,  ads,  or  assigns,  of  the  sum  of  £ with 

intt  for  the  same  in  the  meantime  at  the  rate,  and  on  the 
day  thrin  mentd,  [or,  by  way  of  mtge  for  securing,  &c.,  as 
above,  form  xiv.] :  [And-  it  was  thby  provd,  &c.,  see  last 
form\. 

Oonditional      xvH.  Whas  on  the day  of ,  in  conson,  &c.,  the 

of  copy-      hereds  hinafter  covted  to  be  surrendered,  or,  "the  sd  copyhd 
hoida  by     hereds,"  were  duly  surrendered  by  the  sd  A.  to  the  use  of 
mortgage,    the  sd  B.,  his  hrs,  and  assigns,  subjt  to  a  condon,  &c.,  as  in 
lastfoitti,  or,  "subjt  to  a  condon  for  makg  void  such  sur- 
render psuant  to  the  hinbfe  recited  indre  of  mtge." 
Mortgageof     xvin.  Whas  by  an  indre,  dated,  &c.,  [recite  covt  for  paymt 
copyholds,  if  material,  see  form  xrv.]  :  the  freehd  hereds  hby  assured 
and  lease-   [togr  with  other  freehd  hereds],  were  assured  by  the  sd  A. 
unto  and  to  the  use  of  the  sd  B.  (a),  his  hrs  and  assigns, 
and  the  premes  comprd  in  the  (b)  hinbfe  recited  indre  of 

(a)  For  a  mortgage  to  several,  saj,  here  and  subsequently,  **  B.  C.  and 

D.,  their,  «Scc.*' 

(J)  For  several  leases,  say,  "respive  hinbfe  recited  indres  of 
lease,"  andsul^sequently,  "respive  terms  of  years,"  and  so  on. 
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lease,  were  assigned  [demised]  by  the  sd  A.  unto  the  sd  B., 
his  exs,  ads,  and  assigns,  for  the  residue  of  the  sd  term  of 
yrs  granted  by  the  sd  lease  [except  the  last  day  thof],  subjt 
as  to  aU  the  sd  freehd  and  leasehd  premes  to  a  provo  for 
the  redmon  thof  on  payment  to  the  sd  B.,  his  exs,  ads,  or 

assigns,  of  the  sum  of  £ ,  with  intt  thron  at  the  rate, 

and  on  the  day  thrin  mentd  :  [And  it  was  thby  agrd  that 
the  sd  A.  should  thenceforth  stand  possed  of  the  nominal 
reversion  thby  reserved  of  the  sd  term  of  yrs  in  the  sd 
leasehd  premes,  in  trust  for  the  sd  B.,  his  exs,  ads,  and 
assigns,  subjt  to  such  equity  of  redmon  as  afsd :]  And  by 
the  same  indre,  the  sd  A.  covted  with  the  sd  B.,  his  exs, 
ads,  and  assigns,  to  surrender  the  copyhd  hereds  hinafter 
coTted  to  be  surrendered  [togr  with  other  copyhd  hereds] 
to  the  use  of  the  sd  B.,  his  hrs  and  assigns,  accdg  to  the 

custom  of  the  manor  of ,  in  the  coy  of ,  subjt  to  a 

Condon  for  makg  void  the  same  surrender  correspondg  with 
the  provo  for  redmon  thinbfe  contd  as  afsd :  [And  it  was 
thby  provd,  &c.,  recite  any  other  clames,  sttch  as  the  power 
of  saUf  or  jt  acct  cUmse  in  a  mtge  to  sevl,  wch  may  be 

materi^.2 

XXX.  Whas  by  an  indre  dated,  &c.,  and  expd,  &c.,  the  The  same 

fireehd  hereds  hby  assured,  were  [togr  with  other  hereds]  ['^^  ' 

assured  by  the  sd  A.  to  the  use  of  the  sd  B.,  his  hrs  and 

assigns,  and  by  the  same  indre,  the  leasehold  hereds  hby 

assured  were  assigned  [demised]  by  the  sd  A.  to  the  sd  B., 

his  exs,  ads,  and  assigns,  for  the  residue  of  the  term  for 

wch  the  same  are  held,  [except  the  last  day  thof,  and  the  sd 

A.  thby  decld  himself  a  tree  for  the  sd  B.  of  the  nominal 

reversion  thby  reserved  of  the  sd  leasehd  premes  as  afsd,] 

and  the  sd  copyhd  hereds  hby  covted  to  be  surrendered  were 

covted  to  be  surrendered  by  the  sd  A.  to  the  use  of  the  sd 

B.,  his  hrs  and  assigns,  by  way  of  mtge  for  securing  the 

paymt  to  the  sd  B.,  his  exs,  ads,  or  assigns,  of  the  sum  of 

£^ ,  with  intt  thron  at  the  rate,  and  on  the  day  thrin 

mentd. 

XX.  Whas  by  an  indre  of  statutory  mtge  dated,  &c.,  and  ^^ortgagc 
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of  free- 
hoIdB  or 
leaseholils 

(a). 


Mortgage 
of  pei-Bon- 
alty. 


Farther 
charge. 


expdy  Sic,  the  hereds  hbj  assured  were  assured  by  the  sd 

A.  to  the  use  of  the  sd  B.  in  fee  simple,  [to  the  sd  B.,  his 

eKS,  ads,  and  assigns,  for  the  residue  of  the  sd  term  of 

yrs,  [except  the  last  day  thof  ]  ]  for  securing  paymt  to  the  sd 

B.  of  the  ppal  sum  of  £ ,  with  intt  thron  at  the  rate, 

and  on  the  day  thrin  stated. 

XXI.  Whas  by  an  indi'e,   &c.,  the  — 


Transfer  of 
mortgage 
of  free- 
holds and 
leaseholds. 


The  same 

(short 

form). 


—  share,  and  all 
other,  if  any,  the  share  and  intt  to  wch  the  sd  A.  was 
entled  in  reversion  or  expectancy  under  the  sd  will  of  the 
sd  X.  or  orwise,  of  and  in  his  residuary  este,  or  the  trust 
funds  and  ppty  representg  the  same,  or  as  the  case  may  be, 
were  [togr  with  other  ppty],  assigned  by  the  sd  A.  to  the  sd 
B.,  his  exs,  ads,  and  assns,  by  way  of  mtge,  for  securing 
the  sum  of  ;£ and  intt. 

xxu.  Whas  by  ^  indre,  &c.,  in  conson  of,  &c.,  the  sd  A. 
chged  the  sd  hereds  comprd  in  the  sd  indre  of  mtge  of  the 

— —  day  of with  the  paymt  to  the  sd  B.,  his  exs,  ads, 

or  assns,  of  the  further  sum  of  £ with  intt  for  the  same 

as  thrin  mentd. 

xxin.  Whas  by  an  indre,  &c.,  [after  recitals  whby  it  ap- 
peared that  there  was  then  due  from  the  sd  A.  to  the  sd  B. 

the  ppal  sum  of  £ upon  the  secy  of  the  sd  mtge  [and 

further  chge],  with  some  intt,  it  is  by  the  indre  now  in 
recital  witnessed  that]  in  conson,  &c.,  the  sd  B.  [at  the 

request  of  the  sd  A.,  mtgor]  assigned  the  sd  sum  of  £ 

and  the  intt  due  and  to  become  due  for  the  same,  unto  the 
sd  C,  his  exs,  ads,  and  assns,  and  by  the  same  indre  the 
sd  B.  [at  the  like  request  of  the  sd  A.]  granted,  [and  the 
sd  A.  confirmed]  the  sd  hereds  and  premes  comprd  in  the 
sd  indre  of  mtge,  with  the  appurts,  unto  and  to  the  use  of 
the  sd  C,  his  hrs  and  assns,  subjt  to  such  equity  of  redmon 
as  the  same  premes  were  then  subjt  to  by  virtue  of  the  sd 
indre  of  mtge  [and  further  chge].  Similar  recital,  mutatis 
mutandis,  of  assignmt  of  leasehds, 

XXIV,  Whas  by  an  indre,  &c.,  the  sum  of  £ ,  being 

(a)  See  the  Cony.  Act,  1881,  fi.  26,  and  3rd  schedale. 
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the  ppal  sum  then  owing  as  thrin  recited  under  the  sd  mtge 
of,  ice,  and  the  intt  due  and  to  become  due  for  the  same, 
and  the  sd  respive  freehd  and  leasehd  hereds  and  premes 
comprd  in  the  sd  mtge  were  resply  assigned,  assured,  and 
transferred  by  the  sd  B.  [with  the  concurrce  of  the  sd  A., 
mtgor},  to  the  sd  C,  subjt  as  to  the  sd  hereds  to  the  equity 
of  redmon  subsistg  thrin. 

XXV.  Whas  by  an  indre  of  statutory  transfer  of  mtge.  Statutory 
dated,  &c,,  and  expd,  &c.,  the  sd  A.  conveyed  and  trans-  of  moit- 
ferred  to  the  sd  B.  the  benefit  of  the  sd  mtge.  s*e«  W- 

XXVI.  Whas  by  an  indre  of  statutory  transfer  of  mtge  and  Statutory 
statutory  mtge,   dated,  &c.,  and   expd,   &c.,  after  recitals  J^Jdmort- 
whby  it  appeared,  &c.,  in  conson  of,  &c.,  the  sd  A.  con-  fiw  con- 
veyed and  transferred  to  the  sd  C.  the  benefit  of  the  sd 
mtge,  and  by  the  same  indre  the  sd  A.,  accdgto  his  este  and 

by  diron  of  the  sd  B.,  conveyed,  and  the  sd  B.  conveyed 
and  confirmed  the  hereds  hby  assured  to  the  use  of  the 
sd  C.  in  fee  simple  [to  the  sd  C,  his  exs,  ads,  and  assns, 

for  the  residue  of  the  sd  teiin  of yrs]  for  securing 

paymt  of  the  sum  of  £ ,  with  intt  thron  as  thrin  mentd. 

xxvn.  Whas  by^  virtue  of  divers  mesne  assurces,  acts  in  Dcroiution 

*  a*a1      a 

the  law,  and  events,  and  ultimately  by  an  indre  dated,  &c.,  moitg^e 
and  expd,  &c.,  the  ppal  sum  owing  on  the  secy  of  the  sd  (>l^ort). 
indre  of  mtge  with  the  intt  thron  has  become  vested  in  the 
sd  A.,  and  the  hereds  and  premes  comprd  in  the  sd  indre  of 

mtge  [except  certn  pts  thof  wch  were  in  the  yr sold 

and  conveyed  to  the  pchaser]  have  become  vested  in  the  sd 
A.,  subjt  to  the  equity  of  redmon  subsistg  thrin  on  paymt 
of  the  sd  mtge  debt  and  intt :  And  whas  there  is  now  due 

on  the  secy  of  the  sd  mtge  the  ppal  sum  of  £ ,  with  the 

sum  of  £ for  intt  thron. 

xxvui.  Whas  by  an  indre,  &c.,  [describg  the  wife  as,  "  B.,  Settiemcnt 
then  and  thrin  described  by  her  tlien  name  of  K.,"  being  a  estate  with 
settlemt  made  in  conson  of  the  marre  then  intd  and  shortly  ^^  ^^ 
aftei*wards  solemnised  of  the  sd  A.  and  B.]  certn  freehd 


(6)  See  the  Gonv,  Act,  1881,  ss.  26-28,  and  3rd  schedule. 
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estes  and  hereds,  wch  comprd  the  hereds  hby  assured,  were 
limited  and  settled  [after  the  solemnison  of  the  sd  marre, 
and  subjt  to  a  power  of  apptmt  wch  was  never  exercised  and 
has  now  ceased,  and  to  certn  estes  and  chges  wch  have 
since  ceased  or  become  satisfied]  to  the  use  of  the  sd  A.  for 
his  life  witht  impeachmt  of  waste,  and  after  his  dece,  and 
after  sevl  limons  wch  have  since  determined  or  become 
incapable  of  takg  effect,  to  the  use  of  the  sd  C,  in  tail  male, 
with  divers  remrs  over,  ot^  "to  certn  uses  by  virtue  whof 
the  sd  A.  is  now  tenant  for  life  in  posson  thof  *' :  And  it  was 
thby  provd,  &c.,  recHU  material  parts  of  power  of  sale  at 
lengthy  or^  "  And  in  the  same  indre  is  contd  a  power  of  sale 
of  the  sd  hereds,  wch  is  now  vested  in  the  sd  K.  and  L.,  as 
the  present  trees  of  the  sd  settlemt,  and  is  exercisable 
with  the  consent  of  the  sd  A.  as  tenant  for  life  thrunder." 
Setdement      XXIX.  Whas  by  an  indre  of  settlemt,  <bc.,  or,  "the  will 

oanYcrTinoe  ^^^^^  &^'>  *°^  proved,  &c.,  of  X.  deced,"  the  hereds  hby 

under  Set-  assured  (togr  with  other  hereds)  were  conveyed  [devised]  and 

Act  settled  to  the  use,  &c.,  set  out  limons  down  to  and  includg 

the  lim^on  to  A,,  the  vendor,  with  remrs  over,  and  the  sd 

settlemt  [will]  contains  a  power  of  sale  of  the  sd  hereds  and 

premes  exercisable  by  the  sd  B.  and  C,  trees,  or  the  survors 

or  survor  of  them,  with  the  consent,  <fec.,  or  if  so,  "  and  the 

sd  B.  and  C.  were  thby  appted  trees  thof  for  the  pposes  of 

the  Settled  Land  Act,  1882/' 

The  same        XXX.  Whas  under  a  settlemt,  &c.,  or,  "the  will,  &c.," 

(short        fjr^Q  hereds  hby  assured   (with  other  hereds)   now  stand 

lOEID  Jw 

limited  and  settled  to  uses  under  which  the  sd  A.  is  legal 
tenant  for  life  in  posson  thof,  or,  "  are  now  vested  in  the 
sd  B.  and  C.  upon  trusts  under  which  the  sd  A.  is  bene- 
ficially entled   to    the  posson  or  rect  of  the  rents  and 
profits  thof,''  and  the  sd  B.  and  C.  are  the  trees  of  the  sd 
settlemt  [will]  for  the  pposes  of  the  Settled  Land  Act,  1882. 
Appoint-         xxxT.  And  WHAS  the  sd  indre  of  settlemt  [will]  contains 
teuBteeeby  ^^  power  of  sale  of  the  sd  hereds  and  premes  thby  settled 
the  Court    exercisable  by  or  with  the  consent  or  approval  of  the  trees 

tied  Land    thof,  and  no  trees  were  thby  appted  for  the  pposes  of  the 
Act. 
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Settled  Land  Act,  1882,  or,  "  And  whas  at  the  date  of  the 
order  next  hinafter  recited,  there  were  not  any  trees  of  the 
sd  settlemt  [wiU]  for  the  pposes  of  the  Settled  Land  Act, 
1882 : "  And  whab  by  an  order  of  the  Chancery  Division 

made  by  Mr.  Justice on  the day  of ,  on  the 

applon  of  the  sd  A.  the  sd  B.  and  C.  were  appted  and  they 
are  now  the  trees  of  the  sd  indr^  of  settlemt  [will]  for  the 
pposes  of  the  sd  Act. 

XXXII.  Whas  by  an  indre,  &c.,  [exted  in  conson  of  the  OtmveyMice 
marre  then  intd  and  shortly  afterwards  solemnised  of  the  sd  holds  iiti 
A.  and  B.]  certn  hereds  situate  in  the  coy  of,  (fee,  wch  ^^  *^' 
comprise  the  hereds  hby  assured,  were  assured  unto  and  to 
the  use  of  the  sd  E.  and  L.,  their  hrs  and  assigns,  upon 
trust  [after  the  sd  intd  marre],  &c.,  recite  material  pts  of 
the  trust  for  sale  at  length,  or,  *'  upon  trust  for  sale  with  the 
consent  of  the  sd  A.  and  B.,  or  the  survor  of  them,  during 
their,  his,  or  her  life  [and  afterwards  at  the  discron  of  the 
trees  or  tree  for  the  time  being  of  the  same  indre]." 

xxxm.  Whas  by  an  indre,  &c.,  the  convce,  the  hereds  hby  The  same, 
assured  were  conveyed  to  the  use  of  the  sd  B.  and  C,  their  pn^JS 
hrs  and  assns,  upon  the  trusts  by  an  indre  of  settlemt  of,  ^d«r . 
&c.,  or,  "  the  will,  &c.,"  decid  concerng  the  hereds  to  be  personalty 
pchased  under  a  power  thrin  contd,  being  (amongst  other  ■ottiement 
trusts)  for  the  sale  of  the  sd  hereds  by  the  sd  trees  with  the 
consent  of,  &c. 

xxxiv.  Whas  under  an  indre  of  settlemt,  &c.,  or,  "  the  Settlement 
will  dated,  &c.,  and  proved,  with  a  codl,  on,  &c.,  in  the  5!^    "* 


con* 


Registry,"    [and    subsequent    deeds,  and    ultimately  ^•y^Rl^ad 

under  an  indre  of  settlemt,  &c.],  divers  hereds  in  the  coy  thereof 

of ,  wch  are  commonly  known  as  the este,  stand  ("^*>'*)- 

limd  and  settled  to  uses  under  wch  the  sd  A.,  pty  hto,  is 
tenant  for  life  in  posson  thof,  and  the  sd  B.  and  C.  are  the 
trees  of  powers  of  sale  and  other  powers  contd  in  the  sd 
settlemt,  or,  ^^  will "  [and  resettlemt],  and  as  such  trees  have 
in  their  hands  moys  arisg  from  sales  or  other  dealgs  wch 
are  liable  to  be  applied  in  the  pchase  of  hereds  to  be  con- 
veyed to  the  uses  afsd. 
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Leaae. 


Mining 
(short). 


Several 
leases  re- 
ferring to 
schedule. 


Parcels  in 
recital  of 
lease. 


XXXV.  Whas  by  an  indre  of  lease,  dated,  &c.,  and  expd, 
&c.,  parcels  vi  full,  from  lease  (a),  with  the  appurts  thof 
were  demised  [by  the  sd  A.]  to  the  sd  B.,  his  exs,  ads, 

and  assns,  from  the day  of ,  for  the  term  of 

yrs,  subjt  to  the  paymt  of  the  rent  thby  reserved,  and  the 
covts  on  the  pt  of  the  lessee  and  condons  thrin  contd. 

xxxvi.  Whas  by  an  indre,  &c.,  all  those  mines,  seams, 

measures,  or  strata  of  coal,  known  as ,  and  also  all 

those  mines,  beds,  or  strata  of  ironstone  known  as , 


lying  and  being  mider  all  those  lands,  &c.,  togr  with  such 
liberties,  licences,  and  authorities  for  workg  or  getting  the  sd 
mines  and  minis  or  incidental  thto,  as  are  in  the  sd  indre 
expd,  subjt  to  such  reservons  and  exceptions  as  are  thrin 
mentd,  were  demised  and  granted  [by  the  sd  A.]  to  the  sd 

B.,  his  exs,  ads,  and  assns,  for  the  term  of yrs  from 

the day  of ,  subjt  to  the  pajTut  or  rendering  of 

the  surface  and  other  rents  and  royalties  thby  reserved  and 
made  payable,  and  the  covts  on  the  pt  of  the  lessee  and 
condons  thrin  contd. 

xxxvn.  Whas  by  the  four  sevl  indres  of  lease,  the  dates 
and  pties  whof  are  stated  in  the  first  and  second  columns  of 
the  schdle  hto,  the  sevl  messes  or  tenemts  and  hereds  wch 
are  shortly  described  in  the  third  column  of  such  schdle, 
were  demised  to  the  sd  B.,  his  exs,  ads,  and  assns,  for  the 
respive  terms  and  at  the  respive  yrly  rents  mentd  in  the 
fourth  and  fifth  columns  thof,  and  subjt  to  the  covts  on  the 
pt  of  the  lessee  and  condons  in  such  respive  leases  contd. 


(a)  For  brevity  the  parcels  may  be  described  as  "  the  messe,  land, 

and  hereds,  or  as  the  case  may  be,  therein  parlarly  described, 
situate,  &c.,  and  wch  are  now  known  as,  &c."  If  the  lease  con- 
tains reservations,  add  after  the  parcels,  "  subjt  to  the  reservons  or 
exceptions  thrin  contd."  In  an  assignment  of  part  only  of  the 
premises  in  the  lease,  the  parcels  assigned  will  be  set  out  in  the  operatiye 
part,  and  the  parcels  will  be  described  in  the  recital  of  the   lease    as 

'*  the  [piece  of  land,  messe,  and]  hereds,  hinafter  parlarlj 
described  and  intd  to  be  hby  assigned  (togr  with  other 
hereds)  ;  "  and  the  amoant  of  the  rent  should  be  stated. 
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xxxvin.  Whas  by  an  indre,  &c.,  the  premes  comprd  in  Aangn- 
the  sd  indre  of  lease  with  the  appurts  thof  were  assigned  by  leaae. 
the  sd  A.  to  the  sd  B.,  his  exs,  ads,  and  assns^  for  the 

residue  of  the  sd  term  of yrs  granted  by  the  sd  lease, 

subjt  to  the  rent  reserved  by  and  covts  on  the  pt  of  the 
lessee  and  condons  contd  in  the  sd  lease.     [^For  two  or  more  Variatioii 
leases  say,  Whas  by  an  indre,  &c.,  the  premes  comprd  in  or'moro 
the  sd  respive  indres  of  lease  with  the  appurts  thof  were  !«•»»• 
assigned  by  the  sd  A.  to  the  sd  B.,  his  exs,  ads,  and  assns, 

for  the  respive  residues  of  the  sevl  terms  of yrs  and 

yrs,  or  as  the  case  may  be,  granted  by  the  sd  leases 

resply,  subjt  to  the  rents  reserved  by  and  covts  on  the  pt  of 
the  lessee  and  condons  contd  in  the  sd  respive  leases.] 

XXXIX.  Whas  by  an  indre,  &c.,  the  sd  K.  [who  was  then  Ajragn- 
entld  to  the  premes  demised  by  the  sd  lease  for  the  residue  JJ^^^f 

then  unexpired  of  the  sd  term  of yrs]  assigned  unto  l<«aehold» 

the  sd  A.  the  hereds  hby  assigned,  being  pt  of  the  hereds  J^^oned 
demised  by  the  sd  lease,  to  hold  the  same  unto  the  sd  A.,  '*'**• 
his  exs,  ads,  and  assns,  for  the  residue  of  the  sd  term  of 
yrs,  subjt  to  the  yrly  rent  of  £ ,  being  an  appor- 
tioned pt  of  the  sd  rent  of  £ reserved  by  the  sd  lease, 

and  to  the  covts  by  the  lessee  and  condons  thenceforth  to  be 
pformed  and  observed  in  respt  of  the  premes  thby  assigned, 
and  by  the  same  indre  the  paymt  by  the  sd  K.  and  A.  resply 
and  their  respive  exs,  ads,  and  assns  of  their  respive  por- 
tions of  the  sd  rent  of  £ ,  and  the  pformce  and  observce 

by  them  resply  of  the  covts  and  condons  of  the  sd  lease  in 
respt  of  the  premes  vested  in  them,  and  their  mutual 
indemnity  in  respt  thof  were  secured  by  mutual  covts  in 
that  behalf  thby  entered  into  by  the  sd  K.  and  A.  resply 
and  by  mutual  powers  of  distress  and  entry  thby  granted  by 
them  upon  their  respive  portions  of  the  premes. 

XL-  Whas  by  virtue  of  divers  mesne  assurces,  acts  in  the  Devolution 
law,  and  events,  and  ultimately  by  an  indre,  dated,  &c,,  andjeaae.* 
expd,  &c.,  the  premes  comprd  in  the  sd  indre  of  lease  have 
become  absolutely  vested  in  the  sd  A.  for  all  the  residue  of 
the  sd  term  of yrs,  subjt  to  the  rent  reserved  by  and 
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for  two 
or  mora 


Deed 

Acknow- 
ledged or 
enrolled 
nnder 
Finee,  Ac, 
Act 

WiUooa* 
taining 
general 
dcTiae  (a). 

Variation 
for  tnut 
for  aale. 


SeiBin  of 
testator. 


Specific 
doYiaeii 


Aa  to  wills 
before  the 
Wills  Act. 


covts  and  condons  contd  in  the  sd  lease.  {^For  two  or  more 
leases  say,  Whas  by  virtue  of,  &c.,  the  premes  comprd  in 
the  sd  sevl  indres  of  lease  have  become  absolutely  vested 

in  the  sd  A.  for  all  the  residue  of  the  sd  terms  of yrs 

and  yrs,  or  as  the  case  may  be,  subjt  to  the  rents 

reserved  by  and  covts  and  condons  contd  in  the  sd  leases 
resply.] 

XM.  Whas  by  an  indre,  dated,  &c.,  and  duly  acknowed 

by ,  or,  *^  enrolled,''  psuant  to  the  statute  in  that  behalf, 

and  expd  to  be  made,  &c. 

XLn.  Whas  X.,  late  of,  &c«,  deced,  by  his  will  dated,  &c., 
after  certn  specific  devises  and  other  disposons  not  affectg 
the  hereds  hby  assured  [covted  to  be  surrendered],  gave 
and  devised  the  residue  of  his  freehd  and  copyhd  estes  and 
hereds  unto,  &c.  [unto  and  to  the  use  of  the  sd  A.  and  B., 
their  hrs  and  assigns,  upon  trust,  &c.,  recite  trust  for  sale, 
as  far  as  material,  at  length,  or,  *'  upon  trust  for  sale  and 
with  power  to  give  rects  for  the  pchase  moy  in  mner  thrin 
mentd  '*3 :  Death  of  testor  and  probate,  see  p.  389  :  Ani> 
WHAS  the  sd  testor  was,  at  the  time  of  his  dece,  seised  in 
fee  simple  of  the  freehd  hereds  hby  assured  [seised  of  the 
copyhd  hereds  hby  covted  to  be  surrendered  for  an  este  of 
inhance  accdg  to  the  customs  of  the  respive  manors  of  wch 
the  same  are  held]. 

xLin.  Whas  X.,  late  of,  &c.,  deced,  duly  made  his  will, 
dated,  &c.,  and  thby  gave  and  devised  the   hereds  hby 


As  to  wills 
of  real 
Mtate. 


(a)  In  the  case  of  a  will  before  the  Wills  Act  of  1837,  it  is  usual  to  say, 

"  Whas,  A.,  &c.,  by  his  will,  dated,  &c.,  and  duly  attested 
in  mner  then  required  for  devisg  real  este,  &c. ; "  and  the 

rental  of  the  seisin  should  state  that  the  testator  "  was   at  the  date  of 

his  will  and  thenceforth  untU  his  dece,  seised,  &c." 

The  fact  that  probate  is  not  necessary  to  complete  the  Utle  of 
a  devisee  of  real  estate  is  sometimes  treated  as  a  reason  for  not  reciting  it  in 
that  case  ;  but  where  powers  over  the  real  estate  are  given  to  the  executors, 
probate  is  of  course  required ;  and  in  any  case  it  aifords  strong  pHm&fa<Z 
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assnred,  with  the  appurts  thof  [by  the  description  of,  &o.] 
imtoy  &€•    Death  and  probate,  see  p.  889. 

XLiv.  Whas  A.^  late  of^  &c,,  deced,  duly  made  his  will,  ^i  <1«t»- 
dated,  &c.,  and  thby  gave  and  devised  the  hereds  hby^^gg^i^ 
assnred  (subjt  to  certn  annies  or  rent-chges  thby  limited  3«<^  ^. 
or  devised  to  L.  and  M.  resply  and  their  respive  assigns  and  >t«m. 
during   their    respive  lives,  with  the  usual   powers  and 
remedies  for  recovering  pajrmt  thof  when  in  arrear,  and 

to  a  term  of yrs,  commencg  from  the  sd  testor's  dece, 

thby  limited  to  trees  upon  certn  trusts  for,  &c.)  to  the  use 
of,  &c. 

XLV.  And  whas  the  sd  testor  by  a  codl  to  his  sd  will,  Codicil 
dated,  &c.,  after  recitg,  &c.,  gave  and  devised,  &c. 

XLVi.  Whas  by  a  deed-poll,  dated,  &c.,  imder  the  hand  Deed  polt 
and  seal  of  the  sd  A.,  &c.  {if  by  a  Co,  **  under  the  common 
seal  of  the  sd  Co  and  the  hands  of  8  of  the  dirors  thof,  &c."3. 

XLvn.  Whas  by  a  bond  or  obligon,  dated,  &c.,  under  the  Bond, 
hand  and  seal  of  the  sd  A.,  the  sd  A.  became  bound  to  the 

sd  B.,  m  the  sum  of  £ with  a  condon  fo^  makg  void 

the  same  upon  paymt,  &c.,  or,  "  conditioned  for  the  paymt,  Vanatioii 
&c.,"   or,   "  with  a  condon  thrunder  written  whby  after  dtjaTMe 
recitg,  &c.,  it  was  provd,  that  upon  paymt,  <fec.,  the  sd  bond  wcitod. 
shd  be  void." 

xLvm.  Whas  by  an  indre^dated,  &c.,  endorsed  on  [supple-  Appoint- 
mental  to]  the  hinbfe  recited  indre  of  settlemt,  and  expd,  new  tnu- 
&c.,  [in  exercise  of  a  power  for  that  ppose  contd  in  the  sd  **•■• 
indre  of  settlemt,]  the  sd  A.  and  B.  resply  were  duly  appted 
trees  of  the  same  indre  in  the  place  of  the  sd  L.  deced,  and 
of  the  sd  M.  who  retired  from  the  treeship  thof,  and  by  the 
indre  now  in  recital,  or  orwise,  the  trust  este  and  premes 
wch  were  then  subjt  to  the  trusts  of  the  sd  settlemt  were 
duly  assured  or  transferred  so  as  to  vest  in  the  sd  A.  and  B. 
jtly  with  the  sd  G. 

xiiix.  Whas  by  an  indre  bearing  even  date  with,  andI>««do£ 
exted  before,  or,  "  already  prepared  and  engrossed  and  ordaSd 
intd  tQ  bear  even  date  with  and  to  be  exted  immedly  after,"  ^  ^*y 
or,  "  bearing  date  the  day  next  before  the  day  of  the  date 
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of/'  these  psnts,  and  expd  to  be  made  between,  pties,  or, 
"  the  same  pties  as  these  psnts/'  the  sd  hereds  and  premes 
have  been,  or,  "  are  intd  to  be/*  conveyed,  &c. 
Award  of        l.  Whas  by  the  award,  dated,  &c.,  of  the  Commrs  appted 

CommiB-     under  an  Act  of  Parliamt  of  the and yrs  of  her 

Bionen.      present  Majesty,  c.  — ,  intituled,  &c.,  (and  wch  award  was 
duly  confirmed  by  the  Inclosure  Commrs  for  England  and 

Wales  (a)  on  the day  of ),  the  pieces  of  land, 

allotmts,  and  hereds  hinafter  covted  to  be  surrendered, 
were  (togr  with  other  hereds)  allotted  and  awarded  to 
the  sd  A.  for  or  in  respt  of  [or  in  exchange  for]  the  sd 
copyhd  hereds  comprd  in  the  hinbfe  recited  surrender  of, 
&c.  [or  certn  pts  thof  ]. 
^V^  0*  LI.  Whas  by  an  award  of  the  Copyhd  Commrs  (a),  dated, 
chiaement.  &c.  [after  recitg  that  the  enfranchisemt  of  the  sd  hereds  had 
been  duly  required  accdg  to  the  provons  of  the  Copyhd 
Acts,  and  that  A.,  the  lord  of  the  sd  manor,  had  consented 
in  writg  to  the  enfranchisemt  extendg  to  the  rights  reserved 
by  the  Copyhd  Act,  1852,  sec.  48,  and  that  the  amt  to  be 
pd  for  such  enfranchisemt  had  been  ascertained  under  the 

provons  of  the  Copyhd  Acts  to  be  the  sum  of  £ ,  and 

that  such  sum  had  been  duly  pd  under  the  diron  of  the  sd 
Commrs,  and  that  all  other  acts  required  by  the  sd  Acts 
previously  to  the  confirmon  of  the  award  now  in  recital  had 
been  duly  done  and  pformed  :]  The  sd  Commrs,  in  psuance 
of  the  powers  vested  in  them  by  the  Copyhd  Acts,  enfran- 
chised the  sd  hereds  with  their  appurts,  [and  did  also,  by 
virtue  of  the  consent  afsd,  enfranchise  the  same  from  all  the 
rights  reserved  by  the  Copyhd  Act,  1852,  sec.  48 :]  To  be 
holden  as  freehd  thenceforth  dischged  from  all  incidents  of 
copyhd  or  customary  tenure. 
Private  LH.  Whas  by  a  private  Act  of  Parliamt  made  and  passed 

Hament "  ^  *^® ^^  ^^  ^^®  reign  of  her  present  Majesty  (chapter 

),  intituled,  &c.,  after  recitg  (among  other  things)  that, 

&c.,  it  was  enacted,  &c. 

(fl)  If  since  the  Settled  Land  Act,  1882,  (see  s.  48),  say,  "  the  Land 

Commrs  for  England." 
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Title. 

I.  Whas  [under  the  will  of  X.,  late  of,  &€•,  deced,  dated,  Seiain  in 
&c.,  or^  "under  an  indre  dated,  i&c,  and  made,  &c.,"]  thea^lon^ 
Bd  A.  is  seised  of  the  hereds  hby  assured  in  fee  simple  in  rercnion. 
posson,  ar^  "  in  reversion  expectant  on  the  dece  of  B.,  of, 
«&c.,"  free  from  incumbces  [except  a  lease,  &C.3. 

n.  Whas  the  sd  A.,  who  intermarried  with  the  sd  B.  on  Married 

the day  of ,  is  seised  of  the  hereds  hby  assured  in  ^jJ^i^J 

fee  simple  in  posson  free  from  incumbces  as  her  separate  "p*™*^. 
ppty,  independently  of  the  sd  B.  [under  an  indre,  &c.,  or^ 
"  the  will  of,  &c."]. 

m.  Whas  the  sd  A.,  and  B.  his  wife,  in  right  of  the  sd  Married 

T>  .      J     e  woman's 

B.,  are  seised,  arc.  seisin. 

IV.  Whas  the  sd  A.  \^  seised  of  the  copyhd  hereds  hin-  ^|^  ^^• 
after  covted  to  be  surrendered  for  an  este  of  inhance  to  him  copyhoK!g. 
and  his  hrs,  accordg  to  the  custom  of  the  manor  of ,  in 

the  coy  of ,  of  wch  the  same  are  held. 

V.  Whas   the   sd    A.  is  seised   in    fee  simple  of  such  Seisin  of 
portions  of  the  hereds  hinafter  described  as  are  of  freehd  and  copy- 
tenure   (and  wch   portions    comprise   or  are    believed  to  ^*?'^^^^*f'^ 
comprise  acres    or    thrabouts,    but    ai"e    intermixed 

with  or  orwise  undistinguishable  from  the  copyhd  or 
customary  portions  thof  hinafter  mentd,  or  are  alleged  so 
to  be),  and  is  seised  of  the  other  portions  of  the  same 
premes  wch  are  of  copyhd  or  customary  tenure  (and  wch 

comprise  or  are  believed  to  comprise acres  or  thrabouts), 

for  an  este  of  inhance,  &c. 

VI.  Whas  [under,  &c.,  oa  inform  i.],  the  sd  A.  is  seised  or  Title  sub- 
entled  in  fee  simple  in  posson  of  or  to,  or,  "  has  an  absolute  Jhai^or 
power  of  apptmt  over,"  the  hereds  hby  assured,  subjt  to  mortgage, 
two  sevl  annies  or  rent-chges  of  £ and  £ by  the 

will,  dated,  &c.,  of  L.,  deced,  bequed  to  the  sd  B.  and  C. 


(h)  See  the  Miurried  Women's  Property  Act,  1882,  as.  1,  2,  5. 
(tf)  As  to  freeholds  and  copyholds  being  intermixed,  in  case  of  enfran* 
chisement,  see  Copyhold  Act,  1887  (50  &  51  Vic,  c.  73),  s.  42. 

K.E. — VOL.  I.  C   C 
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resply  during  their  respive  lives,  and  wch  were  by  the  sd 
last-mentd  will  chged  on  the  premes  hinbfe  mentd,  togr 
with  other  hereds,  with  usual  powers  and  remedies  for 
recovering  paymt  thof,  or,  '^  subjt  to  a  mtge  in  fee  simple 
of  the  same  premes  (togr  with  other  hereds),  for  securing 

£ and  intt,  created  by  an  indre,  dated,  &c.,  and  expd 

to  be  made,  &c.,  and  wch  mtge  was  by  an  indre,  dated,  &c., 
and  expd  to  be  made,  &c.,  transferred  to  and  is  now  vested 
in  the  sd,  &c." 
The  same        yn.  Whas  the  sd  A.  is  seised  or  entled  in  fee  simple  in 
ence  to       posson  of  or  to  the  hereds  hby  assured,  subjt  [to  the  sevl 
schedule,    anuies  and  rent-chges  specified  in  the  first  column  of  the 
first  schdle  hto,  wch  were  created  or  chged  thron  by  the 
respive  instrumts  mentd  in  the  second  column  of  the  sd 
schdle,  and  are  payable  to  the  sevl  psons  mentd  in  the  third 
column  of  the  sd  schdle,  and  subjt  also]  to  the  sevl  mtge 
debts  or  sums  mentd  in  the  first  column  of  the  second 
schdle  hto,  and  the  intt  thron  resply,  wch  respive  debts  or 
sums  and  intt  are   sevlly  secured  by  the  respive  indres 
mentd  in  the  second  column  of  the  sd  second  schdle,  and 
are  now  vested  in  the   sevl  psons   mentd   in   the   third 
column  of  the  sd  second  schdle:   And  whas  [all  the  sd 
annies  and  rent-chges  have  been  pd,  and]  the  intt  on  all 
the  sd  mtge  debts  or  simis  has  been  pd  up  to  the  date  of 
these  psnts. 
Title  for         yui.  Whas  under,  &c.,  see  form  i.,  the  sd  A.  is  seised  or 
remainder  entled  as    tenant  for  life  in  posson  witht  impeachmt  of 
m  tail  or    ^^^^agtc  of  or  to  the  hereds  hby  assured,  with  remr  to  the 
sd  B.  in  tail  male,  or,  "  in  fee  simple "  [subjt  to  the  in- 
cumbces   specified  in  the  first  schdle   hto,  wch  affect  the 
inhance   of  the   sd   este,  and   to   the  incumbces  specified 
in  the  second  schdle  hto,  wch  affect  the  life  este  of  the 
sd  A.]. 
The  same.       ix.  Whas  under,  &c.,  the  hereds  hby  assured  now  stand 
^rm!^^'     limited  and  settled  [subjt,  &c.,]  to  the  use  of  the  sd  A.  for 
his  life  [with  remr  to  trees  during  his  life  upon  trust  to  pre* 
serve  contingent  remrs],  with  remr  in  the  events  wch  have 
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happened  to  the  sd  B.  in  tail  male,  with  divers  remrs  over, 
or,  "  in  fee  simple." 

X.  Whas  nnder  or  by  virtue  of  an  indre,  dated,  &c.,  and  Freeholds 

nnder 

expd,  &c.,  and  by  virtue  of  other  assurces,  instrumts,  or  settlement, 
means   subsequent  thto,  divers  messes,  lands,  tithes,  ^^^f^^^^*' 

hereds  situate  or  arisg  in  the  parishes  of in  the  coy  ments. 

of  ,   and  commonly  known   as  the  este,  stand 

limited  and  settled  to  the  use  of,  &c. 

XI.  Whas  under,    &c.,   the    copyhd    hereds    hby,    &c.,  Copyhoid« 
wch  are  held  of  the  manor  of ,  and  the  legal  este  whof  ment 

is  vested  in  trees  or  a  tree,  stand  settled  upon  trust  for  the 
sd  A.  for  his  life,  with  remr  upon  trust  for  the  first  and 
other  sons  of  the  sd  A.  successively  in  tail  genl,  with  divers 
remrs  over. 

xn.  Whas  the   sd  A.  and  B.,  as  the   only  chn  and   co-  Title  as  co- 
heiresses-at-law,  or,  "the  only  sons  and  co-hrs  accdg  to  the  J^^^®'^^ 
custom    of   gavelkind,"   of   C,   late    of,    &c.,   deced,  are  in  garei- 
seised  of  the  hereds  hby,  &c.,  in  fee  simple  in  posson  free 
from  incumbces  as  co-parceners,  or,  as  tenants  in  common. 

xm.  Whas  the  sd  A.  and  B.  are  seised  of  the  hereds  hby,  Tuie  as 
&c.,  in  fee  simple  in  posson  free  from  incumbces  as  j'tj^^i^^ 
tenants,  or,  "as  tenants  in  common   in  equal  shares,"  or,  or  tenants 

in  common. 

"  in  the  shares  and  proportions  followg,  namely,  the  sd  A. 
is  entled  to  one  equal  undivided  fourth  share  thof,  and  the 
sd  B.  to  the  remaining  three-fourth  shares  thof." 

XIV.  Whas,  under  the  will  of  K.,  of,  &c.,  dated,  &c.,  and  Title  to 
proved,  &c.,  the  sd  A.  is  entled  to   one    equal share 

of  and  in  the  sum  of  £ £2  IBs.  per  Cent.  Consolidated 

Stock,  now  standg  in  the  names  of,  &c.,  subjt  to  the  life  intt 
of  B.  of,  &c.,  thrin  [and  subjt  to  the  contingency  of,  &c.] 

XV.  Whas    under    or   by    virtue    of  the    will   or   testy  Title  to 

• 

apptmt  of  B.,  deced,  late  the  wife  of  C,  deced,  bearing  date,  J^^i^^" 
&c.,  and  proved,  &c.,  and  made  in  psuance  of  a  power  of  or  interest 
apptmt  contd  in  the  will  of  D.,  deced,  dated,  &c.,  and  proved,  ahyunder 
&c.,  the  sd  A.  is  entled  to  a  legacy  or  sum  of  £ ,  payable  "^^  ?' 

i-iP-Tr  n  r      1    married 

(subjt  to  duty)  upon  the  dece  of  X.,  out  of  certn  ti'ust  tunas  woman, 
and  sees  in  the  sd  will  or  testy  apptmt  of  the  sd  B.  mentd 

c  c  2 
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or  referred  to,  and  wch  now  consist  of  the  sum  of  £ ,  &c,, 

stock,  and  £ seed  on  mtge,  resply  stondg  in  the  names 

of  or  vested  in  E.  and  F.  as  trees  under  the  will  of  the  sd  D. 
Title  to  XVI.  Whas   the   sd  A.  is  entled  to  a  policy  of  assurce 

policies  of   effected  on  his  own  life  and  in  his  own  name  for  the  sum 

assannce    ^f  £ ^^  the Assurance  Society,  dated,  &c.,  and 

numbered ,  under  the   annual  premium  of  £ ,  o}\ 

*'  to  the  policy  [sevl  policies]  of  assurce  on  his  own  life, 
hinafter,  or,  **  in  the  schdle  hto  "  mentd  and  intd  to  be  hby 
assigned,"  [subjt  to  the  chges  or  incumbces  thron  hinafter 
mentd.] 
Title  to  xvn.  Whas  the  sd  A.  is  entled  to  certn   engines,  fixed 

b^^debte'  *^^  movable  machinery,  plant,  utensils,  furniture,  materials 
contracts,  for  manufacture,  manufactured  goods,  stock-in-trade,  and 
other  chattels  and  effects  used  in,  or  belonging  to  his  sd 
business  and  trade  [wch  are  specified  in  the  1st  schdle  hto], 
and  is  also  entled  to  certn  book  debts  [the  parlars  whof  are 
contd  in  the  2nd  schdle  hto,  or,  "  in  the  books  of  acct  of  his 
sd  business  *'],  and  has  also  entd  into  or  obtained,  and  is 
entled  to  the  benefit  of  divers  contracts  and  orders  [wch  are 
specified  in  the  3rd  schdle  hto]  for  the  supply  of  articles 
and  things  manufactured  by  him,  or  orwise  relatg  to  his  sd 
business. 

Miscellaneous. 

Recital  ^"  Whas  these  psnts  are  supplemental  to  an  indre  dated, 

making  the  &c.,  and  expd,  &c.,  being  a  convce  of  the este  to  the 

supple-       sd  A.  in  fee  simple,  or,  "  a  mtge  of  the este  to  the  sd 

mental  to    j^^  fo^  Securing  the  sum  of  £ and  intt,"  or,  "  a  setUemt 

a  pnor  m-  ° 

strument  of  the este  Under  wch  the  sd  A.  is  now  entled  as  tenant 

^^^'  for  life  to  the  hereds  hby  assured." 

The  same.       ^*  ^^^s  these  psnts  are  supi)lemental  to  the  sevl  indres 

Where  and  deeds  poll  the  parlars  and  nature  whof,  togr  with  the 

there  are 

several 

prior  (a)  It  is  generallj  more  conyenient  to  give  the  particulars  of  the  poUcies 

deeds.  j^  the  operative  part. 

(ft)  See  the  Conv.  Act,  1881,  s.  63,  and  above,  p.  79,  note. 
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names  or  descriptions  by  wch  the  same  resply  are  hinafter 
referred  to,  are  specified  in  the  schdle  hto  (c). 

ni.  Whas  the  sd  testor  died  on  the day  of Death  of 

witht  hayg  revoked  or  altered   his  sd  will,  wch  was  duly  J^™! 
proved  by  the  sd  exs  thrin  named  [except  the  sd  K.]  on  the  ^^  ©^ 

will 

day  of ,  in  the  Prerogative  Court  of  the  Archbishop  y  I  , 

of  Canterbury,  or  other  ecclesiastical  court,  or,  '*  in  the  Ppal  where  one 

[the district]  Registry  of  the  Court  of  Probate,"  or,  f^^^^l 

"  in  the  Ppal  [the district]  Registry  of  the  Probate  ?«>▼€  Id). 

Division,"  [the  sd  K.  havg  renounced  probate  thof,  or, 
"  power  being  reserved  to  the  sd  K.  to  prove  the  same,  but 
wch  he  has  not  done,  and  he  has  since  renounced  probate 
and  disclaimed  the  trusts  thof"]. 

IV.  Whas  the  sd  testor  died   on  the  day  of Death  of 

witht  havg  revoked  or  altered  his  sd  will,  save  by  a  codl  ^i^  p,^ 

dated  the day  of ,  wch  did  not  affect  the  disposons  ^*«  °^  ^ 

hinbfe  recited,  and  the  sd  will  and  codl  were  duly  proved,  the  codicil* 
&c.,  as  in  last  form.  ^i^^ 

V.  Whas  the  sd  testor  died  on  the day  of witht  The  same 

havg  revoked  or  altered  his  sd  will,  save  as  afsd,  and  the  sd  "^J^  ^^^ 
will  and  codl,  &c.,  as  in  form  in.  recited. 

VI.  Whas  the  sd  A.  died  on  the day  of domiciled  Proof  of 

in  Scotland,  witht  havg  revoked  or  altered  his  sd  will :  And  JJ^nd  ^ 
whas  (a)  the  sd  S.  and  T.,  as  such  exs  nominate,  have  confirma- 
obtained  confirmon  of  the  sd  will  from  the  Commissary  England, 
[sheriff  (6)]  of  the  coy  of in  Scotland,  and  the  same 

was  duly  recorded  in  the  books  of  Council  and  Session  on 
the day  of :  And  whas  such  confirmon  has  been 

(^)  The  schedule  may  be  divided  into  four  colamns,  containing  the  dates 
of  the  instruments,  the  .parties,  a  short  statement  of  the  nature  of  each  deed, 
and  the  name  or  short  title  by  which  it  is  referred  to. 

(d)  The  jurisdiction  of  the  eoclesiastical  courts  as  to  probate  and  adminis-  Probat.\ 
tration  was  abolished  by  the  Act,  20  &  21  Vic,  c.  77,  creating  the  Court  of 
Probate,  which  came  into  operation  on  the  11th  January,  1858 ;  and  the 
latter  Court  was  converted  into  Probate  Division  of  the  High  Court  of 
Justice  by  the  Judicature  Act,  1873,  which  came  into  operation  on  tho 
1st  November,  1875.    For  recitals  of  wills,  &c.,  see  p.  382. 

(a)  See  21  &  22  Vic,  c.  56  ;  that  executors  under  a  Scotch  will  can  n:ake 
a  title  to  English  leaseholds,  see  ffood  v.  Barrington,  6  Eq.  218. 

(5)  See  39  &  40  Vic,  c.  70,  s.  35,  et  %fq. 
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Death,  and 
appoint- 
ment of 
executor. 


Death 
intestate, 
heirship, 
next-of- 
kinship, 
and  admi- 
nistration. 


pduced  iu  the  Principal  Registry  of  the  Probate  Division  of 
the  High  Coiurt  of  Justice  in  England,  and  a  copy  thof 
deposited  with  tlie  Registrar  [(c)  togr  with  a  certified  copy 
of  the  interlocutor  of  the  sd  Commissary,  findg  that  the  sd 
A.  died  domiciled  in  Scotland  J  and  such  confirmon  was 

sealed  with  the  seal  of  the  sd  Probate  Division  on  the 

day  of . 

VII.  Whas  the  sd  A.  died  on  the day  of havg  by 

his  will,  dated,  &c.,  appted  the  sd  X.  exor  thof,  and  the  sd 

will  was  duly  proved  by  the  sd  X.  on  the day  of in 

the Court,  &c. 


vin.  Whas  the  sd  A.  died  on  the 


day  of 


intes- 


Partial 
intestacy. 


State  of 
family. 


Marriage. 


tate  and  leavg  the  sd  B.  his  widow,  and  the  sd  C.  his  eldest 
son  and  hr-at-law  [and  customary  hr  accdg  to  the  custom  of 

the  sd  manor  of 2  [the  sd  C.  and  D.,  his  co-heiresses- 

at-law],  and  the  sd  B.,  C.  and  D.  his  statutory  next  of  kin, 
and  letters  of  admon  of  the  psonal  este  and  effects  of  the  sd 

A.  were  on  the day  of granted  by  the Court, 

or  as  the  case  may  be,  see  form  in.,  to  the  sd  B. 

IX.  Whas  the  sd  A.  died  on,  &c.,  intestate  as  to  the  sd 
hereds  and  premes,  &c.  [or,  havg  made  a  will,  dated,  &c., 
and  a  codl  thto,  dated,  &c.,  but  such  will  and  codl  did  not  in 
any  mner  affect  or  relate  to  the  sd  hereds  and  premes,  &c.] 

X.  Whas  the  sd  A.  died  on,  &c.,  leavg  issue  [havg  had 
issue]  by  his  sd  marre  five  chn  and  no  more,  namely,  B. 
and  C,  who  attained  their  respive  ages  of  twenty-one  yrs 
on  the day  of ,  and  the day  of  respl}', 

D.  now  the  wife  of  L.,  with  whom  she  intermarried  on,  &c., 

E.  who   died  on  the  day  of ,  under  the  age   of 

twenty-one  yrs,  namely  at  the  age  of yrs  or  thrabouts 

and  witht  issue,  or,  **  who  died  in  early  infancy,"  and  F., 
now  an  infant  of  the  age  of yrs  or  thrabouts. 

XI.  Whas  the  sd  A.  in  the  month  of,  &c.,  intermarried 
with  B.,  of,  &c.,  [at  the  -parish  church  of ]. 


(<?)  If  the  confirmation  was  on  or  after  1st  October,  1876,  the  words  in 
this  bracket  should  be  omitted,  see  39  &  40  Vic,  c.  70,  s'.  41. 
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xn.  Whas  the  sd  A.  was  on  the day  of adju-  B»ak- 

dicated  a  bkpt  f^ichere  the  hkptcy  was  under  the  Act  of  1849,  nndcr  Act 
under  wch  tlie  bkpt*s  este  vested  in  the  official  and  credors*  J^^j  *^  ®' 
assignees  jtly,  say,  **  and  B.  was  appted  official  assignee  for 

such  bkptcy  "]  by  the  Court  of  Bkptcy  at ,  and  the  sd 

C.  and  D.  were  on  the day  of chosen  by  the  cre- 

dors  to  be  assignees  of  the  este  and  effects  of  the  sd  A., 
and  such  choice  was  afterwards  duly  confirmed. 

xni.  Whas  the  sd  A.  was  adjudicated  a  bkpt  by  an  order  Buk- 
of  the  London  Court  of  Bkptcy,  dated,  &c.,  upon  a  peton  of  ^^^xct 
bkptcy  filed  in  such  court,  and  at  a  meetg  of  the  credors  on  ^^  ^®^^* 

the day  of the  sd  B.  was  duly  appted  tree  of  the 

ppty  of  the  sd  bkpt,  and  such  apptmt  was  duly  certified  by 
a  certfe  under  the  seal  of  the  sd  court,  dated,  &c. 

XIV.  Whas  by  an  order  of  the  High  Court  of  Justice  in  Bank- 

Bkptcy  [or,  the  County  Court  of holden  at  in  ^dc? Act 

Bkptcy],  dated,  &c.,  the  sd,  bkpt,  was  duly  adjudicated  a  bkpt,  ^  ^^®^- 
and  on  the day  of the  sd,  tree,  was  duly  appted  tree 

of  the  este  and  effects  of  the  sd,  bkpt,  and  on  the day 

of 18 —  the  sd  apptmt  was  duly  certified  by  the  Board 

of  Trade. 

XV.  Whas  the  sd  A.  on  the day  of took  the  l^roceod- 

benefit  of  the  Acts  then  in  force  for  the  relief  of  insolvent  inBoirency 
debtors,  and  B.  was  appted  the  credors'  assignee  under  such  5^°'^**'® 
insolvency.  1861. 

XVI.  Whas  by  special  resolon  passed  at  a  genl  meetg  of  Liquida- 

the  credors  of  the  sd  A.,  on  the day  of psuant  amuige- 

to  the  Bkptcy  Act,  1869,  and  wch  resolon  was  afterwards  duly  ?^*1*°^*'^ 
registered,  it  was  resolved  that  the  affairs  of  the  sd  A.  shd  1869. 

be  liquidated  by  arrangemt,  and  not  in  bkptcy,  and  the  sd  B. 
was  appted  tree  without  a  committee  of  inspection,  and  such 
apptmt  was  duly  certified  by  a  certfe  of  the  Registrar  of  the 

XiOndon  Bkptcy  Court  [the  County  Court  of ^],  dated,  &c. 

xvn.  Whas  a  special  resolon  requirg  the  sd  Co  to  be  Voiantary 

.  X       o  wmding-up 

wound  up  voluntarily  was  passed  at  a  genl  meetg  of  the  Co,  of  oom- 

pany(a)- 

(tf)  See  the  Companies  Act,  1862,  ss.  129,  133. 
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The  same. 

Another 
form  (6). 


Volantary 
winding-up 
to  be  con- 
tinned  un- 
der super- 
vision of 
Court  (c). 


Compul- 
sory wind- 
ing-up and 
appoint- 
ment of 
official 
liquidator 

Decree  in 
Chancery. 


Judgment 
of  High 
Court  of 
Justice. 


held  on  the day  of  ,  and  confirmed  at  a  sub- 
sequent genl  meetgy  held  on  the day  of ,  and  by 

a  resolon  passed  at  such  last  mentd  meetg  the  sd  A.  and  B. 
were  duly  appted  liquidators  of  the  sd  Co. 

xvni.  Whas  by  an  extraordinar}"^  resolon  duly  passed  at  a 

genl  meetg  of  the  Co,  held  on  the day  of ,  accordg 

to  the  requiremts  of  the  Cos  Act,  1862,  it  was  resolved  that 
it  had  been  proved  to  the  satisfon  of  the  Co  that  it  could 
not,  by  reason  of  its  liabilities,  continue  its  business,  and 
that  it  was  advisable  to  wind  up  the  same,  and  the  sd  A. 
was  duly  appted  sole  liquidator  of  the  Co. 

XIX.  Whas  by  an  order  of  the  Chancery  Division  made  by 

the  Vice-Chancellor  [Mr.  Justice] on  the day  of 

,  on  the  hearing  of  a  peton  in  the  matter  of  the   Cos 

Acts,  1862  and  1867,  and  of  the Co,  it  was  ordered 

that  the  voluntary  \inndg  up  of  the  sd  Co  be  continued  under 
the  supervision  of  the  Court,  and  that  any  pcdgs  in  the 
voluntary  windg  up  might  be  adopted  as  the  judge  shd 
think  fit. 

XX.  Whas  by  an  order  of,  &c.,  as  in  last  form,  it  was 
ordered  that  the  sd  Co  shd  be  wound  up  by  the  Court, 
under  the  provons  of  the  Cos  Acts,  1862  and  1867,  and  by 

an  order  of  the  sd  Division  made  by,  &c.,  on  the day 

of ,  the  sd  K.  was  duly  appted  official  liquidator  of  the 

sd  Co. 

XXI.  Whas  by  a  decree  of  the  High  Court  of  Chancen', 

made  by  the  Vice-Chancellor  Sir ,  on  the day  of 

,  in  a  cause  whrin  the  sd  A.  was  pit,  and  B.  and  others 

were  defts  (being  a  suit  for  the  ppose  of,  &c.),  an  acct  was 
directed  to  be  taken,  &c.,  and  it  was  amongst  other  things 
ordered,  &c. 

xxn.  Whas  by  the  judgmt  of  the  Vice-Chancellor  [Mr. 

Justice] in  an  action  in  the Division  of  the  High 

Court  of  Justice,  whrin  A.  was  pit  and  B.  and  others  defts 


(b)  See  the  Ck>mpanie8  Act,  1862,  ss.  129, 133. 
(<;)  See  the  Companies  Act,  1862,  ss.  147,  et  seq. 
{d)  See  the  Companies  Act,  1862,  s.  79,  et  »rq. 
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(being  an  action  for  the  ppose  of,  &c.),  it  was  amongst  other 
things  ordered,  &c. 

xxni,  Whis  by  an  order  of  the  High  Court  of  Chancery  Order  on 
[Chancery  Division]  made  on,  &c.,  by  the  Vice-Chancellor  JJ^^° 

[Mr.  Jastice] ,  upon  a  peton  presented,  or,  "  upon  an  mmm. 

applicon  by  summons  in  chambers,'*  in  the  sd  cause  and  in 
the  matter  of,  &c.,  by  the  sd  A.,  it  was  ordered,  &c. 

XXIV.  Whas  by  the  certfe  of  the  Chief  Clerk  made  inChi«£^ 
the  sd  cause,  dated,  &c.,  and  duly  confirmed,  it  was  certi-  ceitifinte. 
fied,  &c. 

XXV.  Whas  the  sd  hereds  have  been  considerably  altered  ^ter»tion 
in  regard  to  their  subdivons  and  in  other  respts  by  the 
shiftg  or  removal  of  fences,  ditches,  or  other  boundary  marks 

and  the  erection  of  a  new  mansion  house  and  other  bldgs 
since  the  date  of  the  sd  indre  of,  &c.,  in  wch  the  ancient 
description  thof  is  contd,  and  the  same  sevl  hereds  accordg 
to  their  present  subdivons,  quantities  and  abuttals,  are 
delineated  and  described  in  the  map  or  plan  hrunto  annexed 
and  in  the  table  of  referee  to  the  sd  map  or  plan  contd  in 
the  schdle  hto. 


Introductory,  &c. 

I.  Whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to  Contract 

him  for  the  sum  of  £ (a),  of  the  hereds  hby  granted,  freeholds 

or,  "  hby  assured,"  in  fee  simple  in  posson,  and  also  of  the  JJ^^^^" 

copyhd  or  customary  hereds  hinafter  covted  to  be  sur-  plicabie  to 

rendered  and  the  inhance  thof  in  posson  accordg  to  the  ^^t 

custom  of  the  manor  of ,  free  from  incumbces  [except  o'  auction. 

as  hinafter  mentd]. 

n.  Whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to  Contract 

f      1    f 
him  for  the  sum  of  £ of  the  premes  comprd  in  the  i^hoids. 


(a)  In  case  of  a  rent-charge  saj  :  ''in  conson  of  the  perpetual  Vari&tion 

rent-chge  hinafter  reserved  and  limd  and  of  the  covts  and  ^^l^  ^^' 
provons  hinafter  contd,  and  on  the  pt  of  the  sd  B.,  his  hrs,  charge, 
exs,  ads,  and  assns,  to  be  pformed  and  observed." 
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hinbfe  recited  (b)  indre  of  lease,  for  all  the  residue  now  to 
come  of  the  term  thbj  granted  as  afsd,  subjt  to  the  rent  re- 
served by  and  the  covts  and  condons  contd  in  the  sd  lease. 
Sale  by  m,  Whas  bv  the  diron  of  the  sd  A.,  the  hereds  hby 

auction  (c).  .    ^  .1111  ,  1  i. 

assured,  togr  witli  other  hereds,  were,  on  the  day  of 


put  up  for  sale  by  public  auction  at,  &c.,  [accordg  to 

certn  printed  parlars  of  sale,  of  wch  parlars  lots  and 

comprd  the  sd  hereds  intd  to  be  hby  assured],  and  at 

such  sale  the  sd  B.  was  the  highest  bidder  for  and  was 

decld  the  pchaser  of  the  same  for  the  sum  of  £ ,  or, "  of 

lot for  the  sum  of  £ ,  and  of  lot for  the  sum 

of  £ ." 

OontnMst         IV.  Whas  the  sd  A.  and  B.,  as  trees  of  the  sd  indre  of, 

^^gj^  ^  &c.  [the  sd  will  of  the  sd  X.],  and  in  exon  of  the  sd  power 

of  [trust  for]  sale  thrin  contd,  and  with  the  consent  (hby 

testified)  of  the  sd  C,  have  agrd,  &c.,  as  inform  i.  or  n. 

Oontnet         y.  Whas  the  sd  A.  and  B.,  as  trees  of  an  indre,  Ac, 

chase  by     being  a  settlemt  of  certn  estes  situate,  &c.,  [the  will  dated, 

fSf*^^      &c.,  and  proved,  &c.,  of  X.  deced]  and  in  the  exon  of  a 

trust  or  power  in  the  sd  indre  [wiU]  contd  for  the  investmt 

of  moys  arisg  thereunder  in  the  pchase  of  real  or  leasehd 

estes  have,  with  the  consent  (hby  testified)  of  the  sd  C,  as 

tenant  for  life  in  posson  under  the  sd  settlemt  [will],  agrd 

with  the  sd  D.  for  the  pchase,  &c. 

Contsract         yi.  Whas  the  sd  A.  and  B.,  as  trees  of,  &c.,  and  in  exon, 

for  sale 

where  both  &c.,  and  with  the  consent,  &c.,  as  in  form  rv.,  have  agrd  to 
trustMfc"  sell,  and  the  sd  C.  and  D.,  as  trees,  &c.,  as  in  the  lastform^ 
have  agrd  to  pchase,  &c.i  as  inform  i.  or  n. 

(ft)  For  several  leases  say,  "  sevl,  or^  *  respive,*  hinbfe  recited," 

&c.,  and  make  similar  alterations  throughout. 

(c)  This  form  is  for  use  where  it  is  necessary  to  refer  to  the  auction. 
The  forms  for  general  use  are  Nos.  I.  and  li. 
Variation        (^  ^^  *^®  settlement  has  been  previously  recited  (which  is  not  usnaUy 

where        necessary),  recite,  "  Whas  the  sd  A.  and  B.  as  the  present  trees  of 
i-ecit^L^*  the  sd  indre  of  settlemt  [will]  and  in  psuance  of  the  afsd 

power   [trust]   in    that  behalf,   and   at  the   request    (hby 

testified)  of  the  sd  C,  have  agrd,  &c." 
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vn.  Whas  the  sd  A.,  in  exercise  of  the  power  wch  is  Contact 
Tested  in  him  under  or  b}''  virtue  of  the  sd  indre  of  mtge  mortgagee 
[and  the  statute  in  that  behalf]  has  agrd  with  the  sd  C.  for  ^^^ 

the  sale,  &C.  ezpiea  or 

vm.  Whas  the  sevl  psons,  pties  hto  of  the  first pts,  ■**^***'7- 

accordg  to  their  sevl  and  respive  shares,  estes,  intts,  and  for  aale  hj 
powers,  have  resply  agrd  with  the  sd  F.  for  the  sale  to  him,  **">"*«  "» 
for  the  sum  of  £ ,  of  the  entirety  of  the  hereds,  &c. 

IX.  Whas  the  sd  A.,  as  such  tenant  for  life  as  afsd,  actg  Contnct 
under  the  powers  of  the  Settled  Land  Act,  1882  (a),  has  ,^der  the 
agrd,  &c.  SetOed 

^o      '  lAnd  AcL 

X.  Whas  the  sd  A.,  by  virtue  of  the  powers  vested  in  him  1882. 
by  the  sd  Act,  or,  "  the  sd  Act  and  the  Acts  incorporated  Oontnet 
thwith,"  or,   "  the  Act  passed  in  the  Session  of  Parliamt  ^^^^  y^^^ 

held  in  the and yrs  of  the  reign  of  her  Majesty,  p*rtica 

intituled,  &e.,"  or,  **  the  Act Vic,  c.  — ,"  or,  "  the sutatory 

Act,  18—,"  has  agrd  to  sell  and  the  sd  B.  and  C.  by  virtue  ^'i^J^o"^- 
of  the  powers  vested  in  them  by,  &c.,  have  agrd  to  pchase,  &c. 

XI.  Whas  by  a  contract,  dated,  &c.,  and  made,  &c.,  the  Oontimct 
sd  A.  agrd  with  the  sd  B.,  subjt  to  the  sanction  of  the  High  ||2)iect'to 
Court  of  Justice  beinc^  obtained,  for  the  sale  to  him,  &c. :  approTal  of 

Gonri.  And 

And  whas  by  an  order  of  the  Chancery  Divon  of  the  High  or^(6). 

Court  of  Justice,  made  on  the  day  of ,  in  an 

action  in  wch was  pit,  and and  others  defts,  [in 

the  matter  of,  &c.,]  the  sd  condonal  contract  was  confirmed 
and  ordered  to  be  carried  into  effect,  or,  "the  sd  A.  and  his 
successors  in  title,  was  and  were  authorised  to  carry  the 
same  into  effect." 

xn.  Whas  by  an  order  of  the  Chancery  Divon,  made  on,  Order 
&c.,  the  sd  A.  and  his  successors  in  title,  was  and  were  ^[e  S""** 
authorised  to  sell,  &c.  mansioii- 

boose,  Ac, 

(a)  If  the  sale  includes  the  principal  mansion  house  or  land  occupied  with  under  Set- 
it,  and  is  made  with  the  consent  of  the  trustees,  add  here,  "with  the  ^^  ^^^ 

consent  (hby  testified)  of  the  sd  trees  ** ;  see  the  Act,  s.  15. 

(^)  This  may  be  used  for  a  sale  in  an  action,  or  of  a  mansion-house,  or 
land  occupied  with  it,  under  the  Settled  Land  Act,  1882,  s.  15,  unless  an 
Older  giving  general  authority  to  sell  is  obtained  before  the  contract  is 
entered  into,  as  in  the  next  form. 

(r)  Sec  the  rules  under  the  Act,  Form  vi. 


396 


CONVEYANCES   ON   SALE. 


Contract 
for  aale, 
and  sub- 
contract. 


Part  of 
purchaae- 
money  to 
remain  on 
mortgage. 

Agreement 
for  pay- 
ment of 
purchase- 
money  by 
instal- 
ments. 


Valuation 
of  timber 
(a). 


Agreement 
for  appor- 
tionment 
of  rent 
payable 
by  tenant. 


State  of 

mortgage 

debt. 


xm,  Whas  the  sd  A.  lately  contracted  with  the  sd  B.  for 

the  sale  to  him,  for  the  sum  of  £ ,  of  the  hereds  hby 

assured,  but  no  convce  thof  has  yet  been  exted  to  the  sd 
B. :  And  whas  the  sd  B.  has  agrd  with  the  sd  G.  to 
transfer  to  him  the  benefit  of  the  sd  contract  upon  the 
terms  of  the  sd  C.  paying  to  him,  the  sd  B.,  the  sum  of 

£ ,  makg  with  the  sd  sum  of  £ ,  agrd  to  be  pd  by 

the  sd  B.  for  the  pchase  of  the  premes  as  afsd,  the  sum  of 

£ . 

XIV.  Whas  upon  the  treaty  for  the  sd  pchase  it  was  agrd 

that  the  sum  of  jG ,  pt  of  the  sd  pchase-moy,  shd  be  seed 

to  the  sd  A.,  with  intt  for  the  same  at  the  rate  of,  &c.,  by  a 
mtge  of  the  sd  pchased  premes. 

XV.  Whas  it  has  been  agrd  that  the  sd  pchase-moy  of 

£ shall  be  payable  as  follows,  that  is  to  say,  £ 

upon  the  exon  of  these  psnts,  and  the  residue  thof  by  four 

annual  instalmts  of  £ each  on  the day  of , 

&c.,  with  intt  on  the  ppal  sum  for  the  time  being  unpd  at 

the  rate  of per  cent,  per  annum,  to  commce  from  the 

date  of  these  psnts,  and  to  be  payable  annually  with  the 
instalmts  of  ppal. 

XVI.  Whas  by  the  sd  parlars  of  sale  it  was  stipulated  that 

all  timber  and  other  trees  of  the  value  of  £ shd  be 

taken  by  the  pchaser  at  a  valuon  to  be  made  as  thrin  mentd, 

and  the  timber  and  trees  on  the  premes  comprd  in  lot 

have  accdly  been  valued  at  £ . 

xvn.  Whas  upon  the  treaty  for  the  sd  pchase,  it  was 

agrd  that  the  yrly  sum  of  £ shd  be  the  apportioned 

pt  of  the  sd  jTly  rent  of  £ payable  in  respt  of  the 

hereds  hby  assm^ed,  but  that  the  consent  of  the  tenant  to 
such  apportionmt  shd  not  be  required. 

xvin.  Whas  the  sd  sum  of  £ remains  owing  to  the 

sd  A.  on  the  secy  of  the  sd  indre  of,  &c.,  [indres  of  mtge 
and  further  chge]  but  all  intt  thron  has  been  pd  up  to  the 


(a)  The  price  of  the  timber  would  usually  be  added  to  the  purchase- 
money  without  the  need  for  this  recital. 
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date  of  these  psnts,  or,  "  Whas  there  is  now  owing  to  the 

sd  A.  on  the  secy  of,  &c.,  the  ppal  sum  of  j6 ,  with  the 

sum  of  £ for  intt  thron,  makg  togr  £ .** 

XIX.  Whas  it  has  been  agrd  that  the  sd  sum  of  £ ,  Agreement 

mtge  debt  and  intt,  shall  be  pd  to  the  sd  B.,  mtgee,  out  of  JJ[JJ^^"o£ 
the  sd  pchase-moy,  and  that  he  shall  join  in  these  psnts  in  mortgagee, 
mner  hinafter  appearg  [or,  "  that  the  sd  pchase-moy  shall  be  ^»"<>"« 
pd  to  the  sd  B.  in  pt  dischge  of  the  sd  mtge  debt  so  due  to 

him  as  afsd"  ;  or,  *'that  the  sum  of  £ ,  pt  of  the  sd 

pchase-moy,  shall  be  pd  to  the  sd  B.  in  pt  dischge,  &c.  ** ; 
or,  *'  the  sd  B.  having  other  suflFt  secy  for  the  ppal  moys 
and  intt  owing  to  him  on  the  secy  of  the  sd  indre  of  mtge 
[indres  of  mtge  and  further  chgej  of,  &c.,  it  has  been  agrd 
that  the  whole  of  the  sd  pchase-moy  shall  be  pd  to  the  sd 
A.,  mtgor,  and  that  the  sd  B.  shall  join,  &c."]. 

XX.  Whas  the  sum  of  £ ,  pt  of  the  sd  pchase-moy  of  Payment  in 

£ ,  being  the  sum  required  at  the  current  market  rate  of'rtcS^ 

to  pchase  the  sum  of  £ ^62  15«.  per  cent.  Consolidated  mort- 

stock,  has  been  pd  by  the  sd,  pchaser,  to  the  sd,  mtgees,  and  ^^^ 
has  been  invested  by  them  in  the  pchase  of  that  sum  in  their 
names  in  satisfon  of  their  sd  mtge  debt. 

XXI.  Whas  the  sd  B.  has  agrd  to  join  in  these  psnts  for  Agreement 
the  ppose,  &c.  [or,  for  the  pposes  and  in  mner  hinafter  °^  P*^'^  *^ 
appearing]. 

xxn.  Whas  the  sd  A,  is  desirous  that  the  sd  pchased  Ab  to  form 
premes  shall  be  conveyed  to  the  uses  and  in  mner  hinafter  anw.^^*^ 
expd. 

xxiu.  Whas  it  has  been  agrd  that  [the  sd  pchased  premes  The  same, 
shall  be  assured  and  limited  in  the  mner,  and  subjt  to  the 
rights  and  restrons  hinafter  set  forth,  and  that]  these  psnts 
shall  contain  the  sevl  covts  and  stipulons  hinafter  expd. 

XXIV.  Whas  the  sd,  life  tenant,  being  desirous  that  the  sd  Purchase 
hereds  so  agrd  to  be  pchased  by  him  as  afsd  shall  be  added  fjr  ufe  for 
to  and  held  with  the  hereds  comprd  in  the  hinbfe  recited  l>«nefit  of 

trust  ea- 

indre  of  settlemt,  has  agrd  to  pay  the  sum  of  £ out  of  tate. 

(a)  See  National  Debt  (Conversion)  Act,  1888,  s.  21. 
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Contract         xiH.  Whas  the  sd  A.  lately  contracted  with  the  sd  B.  for 

and  aub-     the  sale  to  him,  for  the  sum  of  £ ,  of  the  hereds  hby 

contract  assured,  but  no  convce  thof  has  yet  been  exted  to  the  sd 
B. :  And  whas  the  sd  B.  has  agrd  with  the  sd  G.  to 
transfer  to  him  the  benefit  of  the  sd  contract  upon  the 
terms  of  the  sd  C.  paying  to  him,  the  sd  B.,  the  sum  of 

£ ,  makg  with  the  sd  sum  of  £ ,  agrd  to  be  pd  by 

the  sd  B.  for  the  pchase  of  the  premes  as  afed,  the  sum  of 

£ . 

Part  of  XIV.  Whas  upon  the  treaty  for  the  sd  pchase  it  was  agrd 

money  to    *^**  ^^^  ^^^  ^^  ^ >  P*  ^^  ^^®  ^^  pchase-moy,  shd  be  seed 

remain  on  to  the  sd  A.,  with  intt  for  the  same  at  the  rate  of,  &c.,  by  a 

mtge  of  the  sd  pchased  premes. 
Agreement      xv.  Whas  it  has  been  agrd  that  the  sd  pchase-moy  of 

men^^of      ^ shoU  be  payable  as  follows,  that  is  to  say,  £ 

purchase-    upon  the  exon  of  these  psnts,  and  the  residue  thof  by  four 

iJJ^Sa^  ^    annual  instalmts  of  £ each  on  the day  of , 

ments.        g^Q^^  ^th  intt  on  the  ppal  sum  for  the  time  being  unpd  at 

the  rate  of per  cent,  per  annum,  to  commce  from  the 

date  of  these  psnts,  and  to  be  payable  annually  with  the 

instalmts  of  ppal. 
Valuation       XVI.  Whas  by  the  sd  parlars  of  sale  it  was  stipulated  that 
of  timber    ^  timber  and  other  trees  of  the  value  of  £ shd  be 

taken  by  the  pchaser  at  a  valuon  to  be  made  as  thrin  mentd, 

and  the  timber  and  trees  on  the  premes  comprd  in  lot 

have  accdly  been  valued  at  £ . 

Agreement      xvn.  Whas  upon  the  treaty  for  the  sd  pchase,  it  was 

Sonment'   ^P*^  ^^**  *^^®  ^^^  ^^^  ^^  ^ ^^^  ^®  *^®  apportioned 

of  rent       pt  of  the  sd  yi'ly  rent  of  £ payable  in  respt  of  the 

by^tenant.  tereds  hby  assured,  but  that  the  consent  of  the  tenant  to 

such  apportionmt  shd  not  be  required. 

State  of  xvin.  Whas  the  sd  sum  of  £ remains  owing  to  the 

deStf***    sd  A.  on  the  secy  of  the  sd  indre  of,  &c.,  [indres  of  mtge 

and  further  chge]  but  all  intt  thron  has  been  pd  up  to  the 


(a)  The  price  of  the  timber  would  osoallj  be  added  to  the  purchase- 
money  without  the  need  for  this  recital. 
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date  of  these  psnts,  or,  "  Whas  there  is  now  owing  to  the 

sd  A.  on  the  secy  of,  &c.,  the  ppal  sum  of  j6 ,  with  the 

sum  of  £ for  intt  thron,  makg  togr  £ .** 

XIX.  Whas  it  has  been  agrd  that  the  sd  sum  of  £ ,  Agreement 

mtge  debt  and  intt,  shall  be  pd  to  the  sd  B.,  mtgee,  out  o{^^^^^'^ 
the  sd  pchase-moy,  and  that  he  shall  join  in  these  psnts  in  mortgi««e. 
mner  hinafter  appearg  [or,  "that  the  sd  pchase-moy  shall  be  Ij^" 
pd  to  the  sd  B.  in  pt  dischge  of  the  sd  mtge  debt  so  due  to 

him  as  afsd" ;  or,  "that  the  sum  of  £ ,  pt  of  the  sd 

pchase-moy,  shall  be  pd  to  the  sd  B.  in  pt  dischge,  &c.  "  ; 
or,  "  the  sd  B.  having  other  suflft  secy  for  the  ppal  moys 
and  intt  owing  to  him  on  the  secy  of  the  sd  indre  of  mtge 
[indres  of  mtge  and  further  chge]  of,  &c.,  it  has  been  agrd 
that  the  whole  of  the  sd  pchase-moy  shall  be  pd  to  the  sd 
A.,  mtgor,  and  that  the  sd  B.  shall  join,  &c.'*]. 

XX.  Whas  the  sum  of  £ ,  pt  of  the  sd  pchase-moy  of  Payment  in 

£ ,  being  the  sum  required  at  the  cun'ent  market  rate  of^l^Sf* 

to  pchase  the  sum  of  £ £2  IBs,  per  cent.  Consolidated  mort- 

stock,  has  been  pd  by  the  sd,  pchaser,  to  the  sd,  mtgees,  and  *^*** 
has  been  invested  by  them  in  the  pchase  of  that  sum  in  their 
names  in  satisfon  of  their  sd  mtge  debt. 

XXL  Whas  tlie  sd  B.  has  agrd  to  join  in  these  psnts  for  Agreement 
the  ppose,  &c,  [or,  for  the  pposes  and  in  mner  hinafter  ^^J^^  *** 
appearing], 

xxn.  Whas  the  sd  A.  is  desirous  that  the  sd  pchased  Ab  to  form 
premes  shaU  be  conveyed  to  the  uses  and  in  nmer  hinafter  ^^."^^^^ 
expd. 

xxni.  Whas  it  has  been  agrd  that  [the  sd  pchased  premes  The  same. 
shaU  be  assured  and  limited  in  the  mner,  and  subjt  to  the 
rights  and  restrons  hinafter  set  forth,  and  that]  these  psnts 
shall  contain  the  sevl  covts  and  stipulons  hinafter  expd. 

xxrv.  Whas  the  sd,  life  tenant,  being  desirous  that  the  sd  Parcbase 
hereds  so  agrd  to  be  pchased  by  him  as  afsd  shall  be  added  f^  u^  for 
to  and  held  with  the  hereds  comprd  in  the  hinbfe  recited  l>«nefit  of 

tmst  es' 

indre  of  settlemt,  has  agrd  to  pay  the  sum  of  £ out  of  tate. 


(a)  See  Kational  Debt  (Conversion)  Act,  1888,  s.  21. 
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"  for  the  pchase  of  the  fee  simple  in  posson  of  the  hereds  hby 
assured/'  cr^  ''  for  the  pchase  of  the  inhance  in  posson  of 
the  hereds  Tiby  covted  to  be  surrendered,"  or^  "  for  the 
pchase  of  the  hereds  hby  assigned/']  (the  rect  whof  the  sd, 
vendor y  doth  hby  acknowe). 

SeTcral  n.  In  conson  of  the  sum  of  £ now  pd  by  the  sd, 

aod  aeTeral  pchusers,  to  the  sd,  vendoTS^  in  the  proportions  and  mner 

purchuen.  foUowg,  namely,  £ to  the  sd  A.,  &c.  (c)  (the  rect  whof 

[of  wch  respive  sums]  they,  the  sd,  vendors,  do  resply  hby 
acknowe). 

Where  in.  In  conson  of  the  sum  of  £ now  pd  by  the  sd, 

^!^^^ii^  pchaser,  to  the  sd,  Co  or  corporon,  or,  "to  the  acct  of  the  sd, 

or  corpora-  Co  OT  corporon,  at  the Bank  '*  (the  rect  whof  the  sd, 

Co  or  corporon,  do  hby  acknowe,  or,  "  the  rect  whof  is  intd 
to  be  acknowed  by  a  memdum  endorsed  on  these  psnts 
signed  by,  some  officer  or  agent,  and  the  paymt  whof  the  sd, 
Co  or  corporon,  do  hby  also  acknowe"). 

On  sale  by      iv.  In  conson  of  the  sum  of  £ now  pd  by  the  sd, 

and  mw^  pchoser,  at  the  request  of  the  sd,  mtgor,  in  mner  foUowg, 
gagees,       namely,  the  sum  of  £ ,  pt  thof,  to  the  sd,  mtgees,  in  full 


ciple  of  Be  Bellamy^  that  payment  to  the  solicitor  would  not  be  good 
under  the  Cony.  Act,  1881,  s.  56,  where  the  conveyance  is  executed  by  the 
vendor  by  attorney,  who  has  no  power  to  appoint  substitutes. 

Where  it  is  desired  to  exclude  the  statutory  authority,  a  notice  counter- 
manding it  should  be  sent  to  the  solicitor  of  the  purchaser  or  other  party  by 
whom  the  money  is  payable.  The  following  is  a  form  of  express  authority 
for  payment  to  the  solicitor  : — 

Authority        "  To  C.  and  D.,  pchasers. 

t'X""         Saleofpptyin . 

ment  of  We  hby  authorise  and  request  you  to  pay  to  our  solor, 

Sraey  or    ^'9  ^^y  ^^'9  ^®  ^^^  ^^  *^®  deposit  [pchase-mo}']  payable  by 
deposit  to   you  to  US  ou  the  exou  of  the  agreemt  for  [complon  of]  the 
sale  of  the  above  mentd  ppty.    Dated,  &c. 


Signed  -j  -g"  r  vendors.^' 


(c)  If  the  vendors  are  aU  beneficial  owners  the  purchase-money  may  be 
expi-essed  to  be  paid  to  them  jointly  on  their  joint  receipt  without  any 
apportionment ;  see  Lewin,  8th  ed.,  430,  594. 
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[pt]  dischge  of  the  moys  owing  to  them  nnder  their  sd  mtge  ^^^^^ 
secj  as  afsd,  (the  rect  whof  the  sd,  mtgeet,  do  hby  acknowe)  money 

and  the  sum  of  £ ,  the  residue  thof,  to  the  sd,  mtgor,  ^*^^^^ 

(the  rect  and  paymt  in  mner  afsd  of  wch  respive  sums,  makg  Utter. 

togr  the  sd  pchase-moy  of  £ ,  the  sd,  mtgor,  doth  hby 

acknowe). 

V.  In  conson  of  the  sum  of  £ so  owing  by  the  sd,  ^^^, 

of  a  debt 

vendor,  to  the  sd,  pchaser,  as  afsd,  from  the  paymt  whof  and  owing  to 
from  all  claims  and  demands  in  respt  whof  the  sd,  pchaser,  P"J^<^^***^- 
doth  hby  rele  the  sd,  vendor,  his  hrs,  exs,  and  ads,  and  in 

conson   of  the  further  sum  of  £ now  pd   by  the   sd, 

pchaser,  to  the  sd,  vendor,  (the  rect  of  wch  sum  of  £ , 

makg  with  the  sd  sum  of  £ the  sd  pchase-moy  of  £ , 

the  sd,  vendor,  doth  hby  acknowe). 

VI.  In  conson  of  the  sum  of  £ havg  immedly  before  Tra'^sfer  of 

stock  to 

the  exon  of  these  psnts  been  applied  by  the  sd,  pchaser,  in  vendor  or 
the  pchase  in  the  name  of  the  sd,  vendor,  [mtgee']  of  the  niortgafi®®- 

sum  of  £ £2  15«.  per  cent.  Consolidated  Stock  (the 

pchase  in  mner  afsd  of  wch  sd  sum  of  stock  the  sd,  vendor, 
Imtgeel  doth  hby  acknowe). 

vn.  In  conson  of  the  sd  sum  of  £ havg  been  pd  Money 

into  Court  as  hinbfe  is  recited  (the   paymt  whof  is   hby  court, 
acknowed). 

vni.  In  conson  of  the  rentchge  hinafter  limited  and  seed  ^^^ 

cnarsre 

to  the    sd,  vendor,  and  of  the  coyts  by  the   sd,.  pchaser, 
hinafter  contd. 

IX.  In  conson  of  the  respive  paymts  and  matters  hinbfe  Considera- 
recited   and  of  the  premes  [and  of  the  covts  by  the  sd,  pearing 
pchaser,  hinafter  contd,  and  for  the   other  consons  hrin  ^JJI^'^^" 

appearg].  other  parts 

of  deed. 


K.E. — ^VOL.  I.  D   D 
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PARCELS  (a). 


Lftnd  and 

hOQMI. 


The  same. 

Another 
form. 


House  in 
town. 


Real  Estate. 

I.  All  that  piece  of  land  containing  [by  estimon,  or, 
"  admeasuremt,"  or^  "  accordg  to  a  recent  admeasuremt "] 

acres,  roods,  and  perches   or  thrabouts, 

situate  in  the  parish  of   in    the    coy  of  ,   and 

bounded  on  or  towards  the  north  by  land  now  or  late  of 

A.,  on  or  towards  the  south  by  the  high  road  from to 

,  on  or  towards  the  west,  &c.,  and  also  all  that  other 

piece  of  land  contg,  &c.,  situate,  &c.,  and  bounded,  &c., 
togr  with  the  messe  or  tenemt  and  outbldgs  erected  or 
standg  on  the  sd  last  mentd  piece  of  land,  all  wch  premes 
were  lately  in  the  tenure  or  occupon  of ,  his  under- 
tenants or  assigns,  and  are  now  in  the  tenure  or  occupon 
of,  &c.,  l^for  copyhds  add,  to  wch  premes  the  sd  A.  was 
admitted  tenant  out  of  court,  or,  ''  at  a  court  held  for  the 

sd  manor,"  on  the day  of on  the  surrender  of  X., 

or,  "  as  the  hr  of  Y.  deced."] 

II.  All  that  messe  or  tenemt,  yard,  garden,  and  out- 
bldgs, and  all  those  pieces  of  meadow  or  pasture  land  ad- 
joining thto  and  held  thwith,  situate,  &c.,  and  contg,  &c., 

and  now  known  as [boundaries  as  inform  i. ;  or  referee 

to  plan,  see  form  xn.,  and  tenanciesj. 

m.  All  that  messe  or  tenemt  with  the  yard,  garden, 
coach-house,  stable,  offices,  and  outbldgs  thrunto  belonging, 

situate  and  being  No. on  the  west  side  of  street, 

or,  **  known  as,  &c.,  situate  in  the road,"  in  the  parish 

of  ,  in  the  coy  of ,  and  contg  in  width  frontg,  &c., 

ft,  and  at  the  back  or  rear  thof ft,  and  in  depth 

on  the  west  side  thof ft,  and  on  the  east  side  thof 


(a)  See  1  Dav.  Prec.  ;  Elph.  Introd.  Cony.,  69,  93,  328,  3rd  ed.  See 
other  forms  under  the  heads,  Leases  (Houses,  &c.),  Leases  (MiKnfQ)^ 
Settlements  (Pebsonal),  and  Settlements  (Beal). 
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ft,  be  the  same  sevl  dimensions  little  more  or  less,  and 

abnttg  towards  the  west,  &c.y  &c,f  [add  referee  if  need  be  to 
plan,  see  form  xn.,  the  dimensions  and  abuttais  being  in  that 
ease  given  on  the  plan,  and  tenancies^. 

IV.  All  those  pieces  or  plots  of  land  situate,  &c.,  [and  ^^^^ 
lately  formg  pt  of  certn  fields  or  closes  of  land  known  as,  honaei. 

&c.  j  and  all  those messes  or  dwellg-honses,  shops,  and 

ontbldgs  erected  or  now  in  course  of  erection  on  the  sd 
respive  pieces  or  plots  of  land  and  known  as  or  intd  to  be 

called  Nos.  — ,  — ,  and  — ,  in  street,  [add  referee  to 

plan  if  thoiight  necy,  see  form  xn.]. 

V.  All  those  pieces    of  land  and  hereds,  situate,  &c.,  SfTcrai 

,  ,       pieces  of 

contg  in  the  whole,  &c.,  or  thrabouts,  and  with  the  respive  Uod. 
quantities  and  boundaries  thof  hinafter  more  parlarlj  mentd 
(that  is  to  say),  first,  a  piece  of  land  called,  &c.,  contg,  &c., 
and  bounded,  &c.,  secondly,  &c.,  &c.,  be  the  sd  respive 
quantities  little  more  or  less  [or  howsr  orwise  the  sd  respive 
lands  and  premes  may  be  called,  known  or  boimded],  wch 
premes  were  formerly  in  the  tenure  or  occupon  of,  &c.,  and 
are  now  in  the  occupon  of • 

Yi.  All  that  messe  or  farm-house  with  the  outbldgs  and  Farm. 

the  sevl  closes  or  pieces  of  land  known  as  the farm, 

situate  in  the  parish  of and  coy  of ,  and  comprisg 

in  the  whole acres,  &c.,  or  thrabouts,  \add  parlars  as 

in  last  form,  or  by  referee  to  schdle  and  plan,  and  tenancy, 1 

vn.  All  that  piece  of  land  situate,  &c.,  the  boundary  A  small 
line  whof  startg  from  the  north  comer  thof  runs  towards  ^j^of^ 

the  south-east  next  the road ft,  and  then  breaks  ^»d»  ^*^ 

north-eastward ft,  and  from  thence  runs  south-east-  ments  in 

ward ft,  and  then  returns  towards  the  south-west *®®*- 

ft,  and  then  runs  towards  the  north-west  in  a  curved  line 

adjoining  the  piece  of  land  next  hinafter  mentd ft,  and 

then  towards  the  north-east  back  to  the  startg  point  next, 
Ac., ft,  add  tenancy. 

vm.  All    those    the  manors  or  lordships  or  reputed  Manon  (2>). 
manors  or  lordships  of,  &c. 

(d)  See  p.  283,  note  (&). 

D  D  2 
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MansioD-        IX.  All  THAT  mansion-house  with  the  paxk,  gardens,  bldgs, 

e^tate.^     lands,  and  hereds  occupied  or  held  thwith,  known  as  the 

este,  contg,  &c.  [I'eferce  to  schdie  and  map,  see  form  xu.]. 
Lake,  x.  All  THAT  land  covered  with  water,  situate,  &c.,  called 

or  known  as  lake,  and  estimated  to  comprise  

acres,  or  thrabouts,  and  in  the  tenure  or  occupon  of,  &c. 
Land  ad-         xi.  All  THOSE  pieces  of  land,  &c.,  Ac,  togr  with  half 

river  (c).     ^®  bed  or  soil  of  the  river where  the  same  adjoins  the  sd 

respive  pieces  of  land,  and  the  right  of  fishg  in  the  sd  river, 
and  all  rights  incident  to  the  ownership  of  such  half  of 
the  bed  of  the  sd  river,  and  all  such  other  rights  in  or  over 
the  sd  river,  and  the  bed,  soil,  and  water  thof,  as  the  sd, 
rep  dor,  is  entled  to  as  owner  of  the  lands  hby  conve^^ed. 
Reference  xji.  All  THAT,  &c.,  situate,  &c.,  wch  premes  are  more 
and  plan,  parlarly  described  in  the  schdie  (d)  hrunder  written  and 
[with  the  respive  quantities,  or,  "  dimensions,"  and  bound- 
aries, or,  "abuttals,"  thof]  are  delineated  or  shown  on  the 
map  or  plan  (e)  annexed  hto,  or,  "  drawn  in  the  margin," 

or,  "  on  the  back  of  the  skin,"  of  these  psnts,  and 

thrin  coloured  red,  or,   "  thrin  surrounded  by  a  red  verge 
line,"  [such  schdie  and  map  being  resply  taken  from  the 

ordnance   survey  map  of  the  sd  parish  of  ,  and  the 

book  of  referee  to  such  survey  (/).] 

(r)  As  to  the  presumption  that  half  the  bed  of  a  river  or  half  the  soil  of 
a  highway  pnsses  under  a  grant  of  adjoining  land,  and  how  it  may  be 
rebutted,  see  Micklethwait  v.  Kewlay  Bridge  Co.^  33  Ch.  D.  133  ;  Duke  of 
DevoMhire  v.  Pattinson,  20  Q.  B.  D.  263  ;  Elph.  Interp.  Deeds,  179^/  $eq. 

(</)  The  schedule  of  parcels  may  be  divided  into  columns  containing,  1.  the 
numbers  on  the  map  ;  2.  the  names  by  which  the  fields,  &c.,  are  commonly- 
known  ;  3,  the  stat-e  of  cultivation,  &;c. ;  4,  the  acreage  ;  and  5,  the  names 
of  the  tenants. 
As  to  use         (/)  As  to  the  care  requisite  in  the  use  of  a  plan,  see  Dart,  V.  k  P.,  6th  ed., 
of  plan.        1093,  1094  ;  Micklethwait  v.  Kewlay  Bridge  Co.,  33  Ch.   D.    133.     The 
description  should  not  be  entirely  dependent,  as  it  sometimes  is,  on  the 
colouring  of  the  plan  ;  to  guard  against  this,  the  acreage  or  dimensions  in 
square  yards,  or  the  lateral  dimensions  in  feet  (if  a  small  property),  should 
be  given  in  the  body  of  the  deed  or  schedule,  and  not  on  the  plan  only. 
Colouring  by  a  verge  line  makes  it  more  difficult  to  tamper  with  the  deed. 
If  it  is  desired  to  guard  against  the  plan  controlling  the  description,  form 
XV.,  infra,  may  be  used. 
Ab  to  (/)  A  discfepancy  between  the  quantities  in  the  muniments  and  the 
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xm.  All  wch  premes  are  delineated  in  the  plan  drawn  Reference 
in  the  margin  of  these  psnts  and  thrin  coloured  red,  and  in  pianTand 
the  same  plan  and  also  in  the  deposited  plans  and  hooks  of  ^^^  of 

referee   of  the   sd  railway  for  the   sd   parish  of are 

distinguished  by  the  numbers resply. 

XIV.  All  those,  &c.,  [pccte  with  referee  to  schdle  and  plan"},  ^^^duU 
wch  schdle  and  plan  are  intd  and  shall  be  taken  merely  as  Q^t  to 
assisti?  and  explaining  the  description  hinbfe  contd  and  not  «^"^«"oi 

.  7  „  .  ,  .     description 

as  in  any  way  govemmg,  controllg  or  restnctg  the  same  m  in  bo<iy  of 
the  event  of  any  variance  or  discrepancy  between  the  sd  ^®^  ^"'' 
schdle  or  plan  and  the  sd  description,  [and  all  other  (if 
any)  the  messes,  lands,  tenemts,  or  hereds  wch  are  comprd 
or  described  in  the  sd  schdle  hto,  but  are  not  comprd  in  the 
description  hinbfe  contd]. 

XV.  All  those,   &c.,  modern  description,    wch  premes  Lands, 
were  formerly  pt  and  peel  of  lands  called,  &c.  [were  formerly  modem  * 
described  and  conveyed  by  the  description  followg,  namely,  J^^^  ?^^ 
&c.,  or^  "  by  the  sevl  names,  and  as  in  the  tenure  or  occu-  tion. 
pon  of  the  sevl  psons,  and  as  containing  the  sevl  quantities 
mentd  and  set  forth  in  the  schdle,  <&c."]. 

XVI.  All  and  singb  the hereds  and  premes  by  the  Freeholds 

hinbfe  recited  [within  written]  indre  of,  &c.,  expd  to  be  ence. 
granted  or  orwise  assured. 

xvn.  All  and  singb  the  hereds  and  premes  com-  Leasehold! 

prd  in  or  expd  to  be  demised  by  the  hinbfe  recited  [within  ^l^^ 
written]  indre  of  lease  of,  (fee.  (6).  ^«»e. 


Ordnance  Survey  may  arise  from  the  acreage  in  the  latter  being  always  Ordnance 
measured  to  the  centre  of  the  hedge,  without  regard  to  the  ownership  of  the  Survey. 
hedge  and  ditch.    It  was  formerly  common  to  refer  to  the  map  and  book 
of  reference  of  the  tithe  apportionment,  but  this,  though  most  useful  in  its 
day,  and  still  so  as  an  aid  in  identifying  parcels  in  investigating  titles,  is 
becoming  superseded  for  this  purpose  by  the  Ordnance  Survey  ;  and  the 
prospect  of  the  latter  becoming  the  basis  of  a  general  system  of  registration 
of  titles  (should  such  a  system  be  hereafter  established),  is  an  additional 
reason  for  using  it  in  conveyancing  transactions. 
(a)  Or  the  following  may  be  used :     "  WcH  premes   by   way   of 

identi&con,  and  not  of  limiton,  are  delineated,  &c" 
(*)  For  a  plan,  say,  "  wch  premes  for  greater  clearness,  and 
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Th6  same.       xvm.  All  AND  siNQR  the  picccs  of  land,  mines,  minlSy 
^^^      powers,  and  privileges  and  all  other  the  hereds  and  premes 

comprd  in  and  expd  to  be  demised  and  granted  resplj  by 

the  hinbfe  recited  indre  of,  &c. 
Where  XIX.  All  SUCH,  and  so  many,  and  such  pts  and  pt  of  the 

freeholdg  -      .  r  i       ,  ,   ,  ,      i  .      a* 

and  copy-    sevl  pieces  01  land,  messes,  or  tenemts  and  hereds  hinafter 
mki^'***'  described,  as  are  of  freehd  [copyhd]  tenure  (that  is  to  say), 

all  that,  &c. 
UndiTided       XX.  All   THAT   undivided  moiety,  or  equal  half  pt  or 

realty.        share,  or,  "equal  imdivided   pt  or  share"   [and  all 

other  the  share,  este,  and  intt,  if  any,  of  him,  the  sd  A.]  of 

and  in  all  those  messes,  &c. 

ReTereion       xxi.  All  THAT  the  remr  or  reversion  in  fee  simple  of  the 

Tided  share  ^^  ^'f  expectant  and  to  take  effect  in  posson  upon  the  dece 

°f  rea^   and  failure  of  issue  of  the  body  of  the  sd  B.,  of  and  in  all 

that  equal  undivided pt  or  share  of  and  in  all  that  the 

one  undivided  moiety,  &c.,  late  of  the  sd  testor  X.,  deced, 

(being  equivalent  to  one  equal pt  of  the  entirety)  of 

and  in  all  that,  &c. 
Rent-  xxn.  All  that  fee  farm  rent  or  perpetual  yrly  rent-chge 

**■       of  £ charged  upon  and  issuing  out  of  the  pieces  or 

plots  of  land  delineated  in  the  plan  drawn  in  the  margin  of 

these  psnts  and  thron  coloured,  or,  edged  ,  and  all 

future  paymts  of  the  sd  rent-chge,  togr  with  all  powers  and 
remedies  for  recovery  of  the  sd  rent-chge,  and  the  full 
benefit  of  all  covts,  condons,  and  provons  contd  in  the  sd 
indre  of,  &c.,  for  securing  the  same. 
Coal  mines  xxHi.  All  the  mines,  veins,  or  seams  of  coal  and  cannel 
sartMo.  i^  ^^  under  all  those  lands,  &c.,  togr  with  the  full  right  and 
power  of  makg,  sinkg,  maintaining,  and  using  all  such  pits, 
shafts,  drifts,  levels,  drains,  watercourses,  and  reservoirs, 
and  of  constructg,  erectg,  maintaining,  and  using  all  such 

not  so  as  to  restrict  the  description  hinbfe  contd,  are  deli- 
neated on  the  plan  in  the  margin  hrof,  and  thrin  coloured, 
&c.*'  For  several  leasee,  Bay,  **  the  respive  hinbfe  recited  indres 
of  lease  of,  &c.** 
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spoil  banks,  railroads,  tramroads,  and  other  roads,  bridges, 
culverts,  bldgs,  works,  engines,  machinery,  and  conveniences 
whatsr,  and  of  doing  all  such  things  in,  under,  upon, 
through,  or  over  the  same  lands  or  any  pt  thof  as  may  be 
necy  or  convenient  for  searchg  for,  workg,  gettg,  dressg,  pre- 
paring, carrying  away  and  disposg  of  the  same  mines  or  seams, 
and  the  coal  to  be  gotten  thfrom,  makg  from  time  to  time 
nevs  to  the  sd,  vendor,  his  hrs  and  assigns,  and  his  and  their 
lessees  and  tenants,  reasble  compenson  for  all  damage  thby 
done  or  occasioned  to  the  sd  lands,  or  any  bldgs  thron  (a). 

XXIV.  ToGR  with  all  machinery,  steam  and  other  engines,  Fixed  nut- 
mills,   factories,  workshops,  sheds,  bldgs,  railways,  tram-  ^^^' 
ways,  turntables,  erections,  fixtures,  and  works   affixed  or 

attached  to  the  soil  or  freehd  of  the  sd hereds  and 

premes  hinbfe  assured. 

XXV.  All  that  the  advowson,  donation,    and  next  and  AdTowwn. 
perpetual  right  of  presenton  of  and  to  the  rectory  [vicarage] 

of  the  parish  church  of ,  in  the  coy  of ,  and  the 

rights  and  appurts  thto  belonging. 

XXVI.  All  that  the  right  of  presenton  to   the  rectory  Next  pre- 
[vicarage]  of  the  parish  church  of ,  in  the  coy  of ,  "*^ 

for  the  next  avoidce  of  the  same  only. 

xxvu.  All  and  all  mner  of  tithes  of  com,  grain,  and  Tithes. 
hay,  and  all  other  tithes  whatsr,  both  great  and  small,  and 
peels  and  portions  thof,  and  all  moduses  and  rent-chges  in 
lieu  or  commuton  of  tithes  issuing  or  payable  out  of  or  in 
respt  of  the  lands  and  hereds  situate,  &c.,  described  in  the 
Bchdle  hrunder  written. 

xxvm.  ToQB  also  with  full  right  and  liberty  for  the  sd,  ^«^*  ^^ 
pchaser^  his  hrs  [exs,  ads,]  and  assigns,  the  owners  and 
occupiers  of  the  sd  messe  and  hereds,  &c.,  [in  common  with 
the  sd  A.,  his  hrs  and  assigns,  and  the  owners  and  occupiers 
for  the  time  being  of  the  other  houses  situate,  &c.,  or,  "  with 
all  other  psons  who  have  or  may  hfafber  have  the  like 
right,"]  at  all  times  hrafter,  by  day  or  by  night,  and  for  all 


(a)  See  also  the  forms  of  reservations  of  minerals,  pp .  411  et  seq. 
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ppseSy  with  or  witht  horses,  carts,  carriages,  or  waggons, 
laden  or  unladen,  to  go«  pass,  and  repass,  and  to  drive 
cattle,  sheep,  and  other  animals  along,  over,  and  upon  the  sd 

street  or  road,  called,  &c.,  or,  "  leadg  from to ," 

[delineated  on  the  sd  plan  and  thrin  coloured  red],  [the  sd, 

pchaser,  his  hrs  [exs,  ads,]  and  assigns,  from  time  to  time 

paying  his  or  their  due  proportion  with  such  other  owners 

or  occupiers  as  afsd  [accordg  to  the  extent  of  his  or  their 

frontage]  of  the  expse  of  maintaining  the  sd  street  or  road 

and  the  fences  adjoining  the  same  in  pper  repair,  until  the 

same  shall  be  adopted  by  the  parish  or  local  authority]. 

The  same,       XXIX.  TooR  also  with  the  right  for  the  sd,  pchaser,  his 

^wXg™*^  trs  [exs.  ads.]  and  assigns,  the  owners  and  occupiers  of  the 

house  only,  sd  messe  and  hereds,  known  as,  &c.,  at  all  times  hrafter, 

but  on  foot  only  [and  between o'clock  in  the  forenoon, 

and o'clock  in  the  afternoon  only],  or,  "  and  for  all 

pposes  connected  with  the  use  and  occupon  of  the  sd  messe 
and  hereds  or  any  messe  hrafter  erected  on  the  site  thof  as 
a  private  residce,  but  not  further  or  orwise,  with  or  witht 
horses  or  other  animals,  carts,  carriages,  or  waggons,  laden 
or  unladen,*'  to  go  and  return  along  and  over  the  private 

road  or  way  leadg  from  the  sd  messe  and  hereds  to  

[marked  on  the  sd  plan]  [the  sd  pchaser,  his  hrs,  &c., 

at  his  or  their  expse,  keepg  the  sd  road  or  way  and  the 
fences  and  gates  thof   at  all  times   in  good  repair   and 
Condon]. 
The  same,       ^xx,  ToGR  with  full  and  free  rifiht  and  liberty  for  the  sd 

for  special  ^  . 

purpose.  C,  his  hrs  and  assigns,  at  all  reasble  times  hrafter,  to  pass 
and  repass,  with  or  witht  horses  and  carts,  for  the  ppose  of 
carrying  timber  and  other  wood  and  stone  from  the  sd  lands 
and  premes  hby  assured  over  the  other  lands  belonging  to 
the  sd,  vendor,  idtuate,  &c.,  or  as  the  case  may  be,  but  for  no 
other  ppose,  doing  thby  no  unnecy  damage  and  makg  com- 
penson  for  all  damage  thby  done  or  occasioned  to  such 
other  land  or  the  timber  or  other  trees,  underwood,  or  crops 
thron. 

TLcsame,       XXXI.  ToGR  with  full,  &c.,  at  all  times  hrafter  to  pass 
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r 

and  repass  with  cattle  and  other  animals  from  the  lands  ?"f  ^*«'- 

hbj  assured  along  the  roadway  marked on  the  sd  plan 

to  the  river for  the  ppose  of  watering  such  cattle  and 

other  animals  at  the  point  marked on  such  plan. 

xxxn.  ToGR  with    the   right   at  all  times    hrafter   [in  Right  to 
common,  &c.,  as  inform  xxvni.,  or,  "  in  common  as  afsd,'*]  ^  j^j^g 
to  use  the  sd  roads  or  intd  roads  known  as,  &c.,  or,  "  all  <>»  building 

common  roads  made  or  to  be  made  on  the  sd este/*  short  fonn. 

and  all  sewers,  drains,  and  water-courses  now  or  hrafter 
made  or  passg  under  or  along  any  of  the  sd  roads. 

xxxm.  ToGR  with  the  benefit  of  the  covt  of  the  sd  X.  Benefit  of 
contd  in  the  sd  indre  of,  &c.,  for  paymt  of  the  succession  indemnity 
duty  wch  will  become  payable  on  the  death  of  the  sd  Y.,  as  ««*i°«*. 

BncoesBion 

hinbfe  mentd,  and  the  right  to  be  indemnified  by  the  sd  X.,  duty  en- 
his  hrs,  exs,  and  ads  in  respt  of  the  liability  to  such  duty  ^I^^^ 

psuant  to  the  sd  covt.  vioua  ren- 

XXXIV.  ToGR  with  the  benefit  of  the  covts,  restrons,  and  ^^'  ^^  , 

:  Benefit  of 

Condons  contd  in  the  sd  indre  of,  &c.,  restrictive  of  bldg  on  restrictive 
or  user  of  the  pieces  of  land  thby  assured  [with  power  in  o^^e'^*^*" 
the  name  of  the  sd,  vendor,  but  at  the  sole  risk,  cost,  and 
expse  of  the  sd,  pchaser,  his  hrs  and  assigns,  to  sue  upon  or 
enforce  the  pformce  and  observce  of  the  sd  covts,  restrons, 
and  Condons,  or  any  of  them]. 

XXXV.  Ok  by  whatsr  other  name  or  names,  quantities  CUuse 
(whether  more  or  less),  qualities,  descriptions,  or  other  parlars,  J^st  * 
the  sd  sevl  manors,  advowson,  capital  and  other  messes,  ®™*'?  "^ 

^  ij  -11-1  1  deacnption 

farms,  lands,  cottages,  rents,  tithes,  hereds,  and  premes  in  schedule, 
hinbfe  in  the  1st,  2ud,  and  8rd  pts  of  this  schdle  described, 
or  any  of  them,  or  any  pt  or  pts  thof  resply  are,  or  is,  or 
has  been  at  any  time  htofore  called,  known,  tenanted,  dis- 
tinguished, or  described,  and  notwg  any  mistake,  omission. 


(^b)  As  to  the  right  of  a  purchaser  of  one  of  several  plots  laid  out  for 
building  to  the  benefit  of  the  restrictive  covenants  entered  into  by  the  pur- 
chasers of  the  other  plots,  see  above,  p.  303  ;  see  also  Gashin  v.  Balls,  18 
Ch.  D.  324 ;  Nicholl  v.  Fenning,  19  Ch.  D.  258.  That  the  benefit  of 
restrictive  covenants  should  be  expressly  conveyed,  see  RenaU  v.  Cowliskau), 
9  Ch.  D.  125, 11  Ch.  D.  866. 
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or  misrecital  of  the  numbers,  referees,  quantities,  qualities, 
acreages,  tenants'  names,  or  other  parlars  or  description 
hinbfe  contd. 


Policy  of 
MBoiance. 


Sevenl 
policies 
described 
in  sche- 
dule (c). 


Personal  Estate. 

I.  All  that  policy  of  assurce  on  the  life  of  the  sd  A., 

effected  in  the Assurce  Society,  in  the  name  of  the  sd 

A.,  dated,  &c.,  numbered,  &c.,  for  the  sum  of  £ ,  and 

under  the  annual  premiimi  of  £ ,  and  the  sd  sum  of 

£ assured  thby,  and  all  bonuses,  addons,  and  moys  to 

become  payable  under  the  sd  policy,  and  the  fuU  benefit 
thof. 

n.  All  those  sevl  policies  of  assurce  on  the  lives  of  the 
sd  K.  and  L.  resply,  the  parlars  whof,  showing  the  offices  in 
wch  and  the  psons  in  whose  names  the  same  resply  were 
effected,  and  the  sums  assured  thby,  and  the  dates  and 
numbers  thof,  and  premiums  payable  in  respt  of  the  same, 
are  contd  in  the  schdle  hto,  and  all  moys  assured  by  or  to 
become  payable  under  such  respive  policies. 
Bond  debt  HI.  All  THAT  the  hinbfe  recited  bond,  or^  '*  All  that  bond 
dated,  &c.,  under  the  hand  and  seal  of  the  sd  A.,  whby 
the  sd  A.  became  bound  to  the  sd  B.  in  the  penal  sum  of 

£ conditioned  for  the  paymt,  &c.,'*  and  the  ppal  moy  and 

intt  now  due  and  henceforth  to  become  due  for  the  same, 
and  the  full  benefit  and  advantage  thof. 

iv.  All  THE  este  and  intt  of  him  the  sd,  vendor,  under 
the  hinbfe  recited  indre  of  settlemt  [will]  during  his  life  in 
the  stocks,  funds,  and  sees  specified  in  the  schdle  hto,  or 
wch  may  hrafter  represent  or  be  substituted  for  the  same,  or 
any  pt  thof,  and  in  the  intt,  divds,  and  annual  produce  thof 
resply. 

v.  All  THAT  the  share,  este,  and  intt  of  him  the  sd, 
vendor y  under  the  hinbfe  recited  indre  of  settlemt  [will], 
expectant  and  to  take  effect  in  posson  on  the  death  of  the 


Life  in- 
terest in 
personalty. 


Beyersion- 
aiy  interest 
in  person- 
alty. 


(e")  The  policies  may  be  conveniently  described  in  a  schedule  arranged  in 
columns,  giving  the  particulars  here  indicated. 
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sd  K.  [or  the  default  or  failure  of  issue  of  the  sd  K.  by  L. 
his  wife  as  afsd,  wch  shall  last  happen],  of  and  in  the  stocks, 
funds,  and  sees,  &e.,  as  in  last  form. 

VI.  Aix  THAT  the  one  equal pt  or  share  [and  all  8Im»  «* 

other  (if  any)  the  pt  or  share],  to  wch  the  sd,  vendor^  is  "*" 
entled  under  the  sd  will  and  codls  of  the  sd  K.  as  hinbfe 
is  recited,  of  and  in  the  residuary  real  and  psonal  este  of  the 
sd  E.,  or  the  moys  to  arise  from  the  sale,  conversion,  and  gettg 
in  of  the  same,  and  the  intt,  divds,  rents,  and  income  thof, 
subjt  to  and  after  paymt  of  the  funl  and  testy  expses  and 
debts  of  the  sd  testor,  and  the  legacies  bequed  by  his  sd 
will  and  codls,  and  the  duty  on  any  legacies  bequed  free  of 
duty. 

vn.  All  that  the  goodwill  or  intt  of  him,  the  sd  A.,  of  ^^^x^l^^t 

and  in  the  business  of [carried  on  by  him  at ^],  Btock-in- 

and  also  all  the  machinery,  utensils,  plant,  furniture,  mate-  J^  J^ 
rials  for  manufacture,  manufsictured  goods,  chattels,  and 
effects  belonging  to  or  used  in  his  sd  business,  and  the  book 
debts  the  parlars  whof  are  entd  in  the  books  of  acct  of  the 
sd  business,  and  the  benefit  of  all  existg  contracts  and 
orders  for  the  supply  of  articles  and  things  manufactured  by 
him  in  his  sd  business. 


EESEEVATIONS  (a). 
I.  All  those,  &c.,  peels,  save  and  except  out  of  the  Exception 

.  All      0  or  !«■■■  ■■- 

assurce  hby  made,  or,   "  this  psnt  assurce,"  All,  &c.,  oty  tion. 
**  Except  and  reserved  unto  the  sd,  vendor y  his  [apptees] 
hrs  [exs,  ads]   and  assigns,  &c.,"   [And  also  by  way  of 
assurce,  and  not  of  exception  or  reservon,  all,  &c.]. 

(a)  As  to  the  creation  of  easements  and  other  rights  reserred  to  the  vendor 
by  way  of  limitation  of  the  use,  see  the  Conv.  Act,  1881,  s.  62.  A  deed 
containing  a  reservation  should  be  executed  by  the  grantee  ;  Wickham  r. 
Hawker,  7  M.  &  W.  63,  76. 
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B«8enra-  n.  ExcEFT  and  reservg  unto  the  sd,  vendor^  his  hrs  and 
minerals,  assigns,  all  [coal,  iron-stone,  and  other]  mines  and  minis  in 
%****S^  or  under  the  lands  hby  assured,  with  full  liberty  and  power 
working  at  all  times  to  enter  upon  the  sd  lands  or  any  pt  thof,  to 
^  ''  search  for,  dig,  raise,  make  merchantable,  and  carry  away 

the  sd  [coal,  iron-stone,  and  other]  mines  and  minis  [witht 
leavg  any  support  for  the  surface  of  the  sd  lands],  and  with 
full  liberty  and  power  to  make,  sink,  maintain,  and  use  all 
such  pits,  shafts,  levels,  drains,  water-courses,  and  reservoirs, 
and  to  construct,  erect,  maintain,  and  use  all  such  spoil- 
banks,  railroads,  tramroads  and  other  roads,  bridges,  bldgs, 
works,  engines,  machinery,  and  conveniences  whatsr,  and  to 
do  all  such  things  in,  under,  upon,  through,  or  over  the  sd 
lands,  or  any  pt  thof,  as  may  be  necy  or  convenient  for  all 
or  any  of  the  pposes  afsd,  makg  from  time  to  time  nevs  to  the 
sd,  pchasery  his  hrs  and  assigns,  and  his  and  their  lessees  and 
tenants,  reasble  and  adequate  compenson  for  all  damage  thby 
done  or  occasioned  to  the  sd  lands,  or  any  bldgs  thron  [other 
than  any  damage  occasioned  by  the  subsidce  of  the  sd  lands]. 
The  aame,       HI.  ExcEPT  and  reservg  unto  the  sd,  vendor,  his  hrs  and 
^undw-*  *^ssigns,  all  mines  and  minis  in  and  under  the  sd  lands  hby 
ground       assuredjwith  full  power  and  authority  to  work  and  get  the 
only.  same  mines  and  minis,  but  by  underground  workgs  only, 

and  witht  entering  upon  or  in  any  mner  affectg  or  exercisg 
any  rights  or  powers  whatsr  in  or  over  the  surface  of  the  sd 
Variation    lands,  and  makg,  compenson,  see  last  form ;  [or,  and  so  that 
pensation    ^^^  ^d.  Vendor,  his  hrs,  exs,  ads,  or  assigns,  shall  not  be 
for  injury    liable  or  responsible  for  any  depression,  subsidce,  damage, 

•0  Bunacc* 

(&)  As  to  the  right  of  a  surface  owner  to  sapport,  and  to  compensation  for 
subsidence  or  other  damage  to  the  surface,  where  there  is  a  reservation  of 
minerals,  see  Aspdcn  v.  Seddon,  1  Ex.  D.  496  ;  Dixon  v.  White f  8  App.  Cas. 
833  ;  JBell  v.  Love,  10  Q.  B.  D.  547,  9  App.  Cas.  286  ;  Conitett  Waterworks 
Co,  v.  Bitson,  22  Q.  B.  D.  318,  reversed  on  appeal ;  5  Times  Law  Rep.  435. 
As  to  compensation  for  successive  subsidences  arising  from  the  same  act,  see 
Darley  Main  Colliery  Co,  v.  Mitohell^  11  App.  Cas.  127.  As  to  what  is 
comprised  in  the  word  "  minerals,"  see  Midland  Rait,  Co.  v.  Ch^ckley,  4  Eq. 
19, 25  ;  Midland  Bail,  Co  v.  Haunchwood,  ifc,  Co,,  20  Ch.  D.  552 ;  Midland 
Bait,  Co.  y.  Bobinam,  37  Ch.  D.  386  ;  Earl  qf  Jersey  v.  Guardians  of 
Neath,  ike,,  22  Q.  B.  D.  555. 
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or  injuTy  whatsr  wch  may  be  occasioned  to  the  snrface  of 
the  sd  land,  or  to  any  bldg,  erection,  machinery,  or  thing 
for  the  time  being  upon  the  sd  land  by  the  workg  and  gettg 
by  the  sd,  vendor,  his  hrs,  exs,  ads,  or  assigns,  or  his  or 
their  lessees  of  any  mines  or  minis  in  or  under  the  sd  land 
or  any  pt  thof,  or  any  adjoining  land]. 

IV.  Except  and  reservg  out  of  the  assurce  hby  made,  all  The  lame. 
mines  and  minis,  whether  already  opened  and  in  workg  or 
not,  in  or  under  the  lands  hby  assured,  and  every  pt  thof, 
and  in  or  under  all  roads  or  ways  intersectg  the  sd  lands,  or 
any  pt  thof,  and  in  or  under  all  roads  or  ways  boundg  the 
same  lands,  to  the  centre  of  such  roads  or  ways  (other  than 
clay,  marl,  gravel,  and  sand,  wch  can  be  gotten  witht  going 
under  or  passg  through  any  seam  or  vein  of  coal  or  iron- 
stone), and  wch  mines  and  minis  (other  than  and  excludg 
such  clay,  marl,  gravel,  and  sand  as  afsd)  are  hinafter 
referred  to  as  the  excepted  mines  and  minis:  with  full  power 
for  the  sd,  vendor,  his  hrs  and  assigns,  and  his  and  their 
lessees,  agents,  servants,  and  workmen,  to  search  for,  get, 
take,  and  carry  away,  and  have  and  take  the  rents  and  profits 
of  the  excepted  mines  and  minis  ;  and  to  sink  any  pits  or 
shafts,  and  excavate  and  drive  any  underground  levels,  pits, 
passages,  adits,  and  headways,  and  to  make  and  lay  down  any 
railways,  tramways,  or  other  ways  or  roads,  above  or  under- 
ground, and  to  make  and  lay  down  any  sidings,  tramways,  or 

other  communicons  with  or  to  the Railway,  and  to  erect 

and  build  any  offices,  bldgs,  engines,  pumps,  machinery, 
works,  or  conveniences,  and  to  place,  stack,  and  lay  up  any 
coal,  cannel,  or  other  minis,  earth,  and  rubbish  to  be  raised 
out  of  any  of  the  sd  mines  upon  such  pt  of  the  sd  lands  as 

is  coloured  on  the  sd  map  or  plan,  for  the  ppose  of 

gettg  and  workg  the  excepted  mines  and  minis  [and  any 
mines  or  minis  in  or  under  the  other  lands  belonging  to  the 

sd,  vendor,  wch  are  coloured on  the  sd  map  or  plan]  ; 

and  also  to  make  and  use  for  the  ppose  of  the  carriage,  sale, 
and  delivery,  not  only  of  the  excepted  mines  and  minis  [and 
of  all  mines  and  minis  in  or  under  the  other  lands  afsd]. 
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bnt  also  of  all  materials,  articles,  and  things  wch  the  sd, 
vendor,  his  hrs  or  assigns,  or  his  or  their  leasees,  agents, 
serrants,  and  workmen,  may  desire  to  carry  or  convey  to  or 
from  any  collieries  or  works  for  the  time  being  existg  on 

any  of  the  lands  coloored in  the  sd  map  or  plan,  and 

for  any  ppose  connected  with  the  use  and  enjoymt  of  the 
sd  respive  collieries  and  works,  mines  and  minis,  a  tram- 
way from  the  point  marked  A  to  the  point  marked  B  on  the 

same  map  or  plan  on  the  line  marked thron,  but  snbjt 

nevs  to  the  right  of  the  sd,  pchaaer,  his  hrs  and  assigns,  to 
make  and  use  any  rail  or  tramways  or  other  roads  or  ways 
over,  across,  or  under  the  sd  tramway,  but  so  as  not  unne- 
cessarily to  obstruct  or  impede  the  use  and  working  thof : 
Fbovd  nevs  that  no  surface  rights  shall  be  exercisable  under 
or  by  virtue  of  the  afsd  exceptions  and  reservons,  except  in 

and  upon  the  sd  lands  coloured on  the  sd  map  or 

plan,  and  that  the  sd,  vendor,  bis  hrs  and  assigns  (hinafter 
called  the  mine  owners),  shall  from  time  to  time  on  demand, 
make  all  due  compenson  to  the  sd,  pchwer,  his  hrs  and 
assigns  (hinafter  called  the  surface  owners),  and  the  occupiers 
for  the  time  being  of  such  lands  for  all  such  injury  or 
damage  as  may  be  done  to  any  bldgs  on  the  sd  lands  hby 
assured,  or  wch  may  be  erected  thron  for  agricultural 
pposes,  arisg  from  any  act  or  neglect  in  workg  or  gettg  the 
excepted  mines  and  minis  £or  the  mines  or  minis  in  or 
under  the  other  lands  afsd],  or  in  the  exercise  of  any  of  the 
powers  or  authorities  hby  excepted  or  reserved ;  and  that 
the  mine  owners  shall  also  previous  to  using  any  of  the 
lands  wch  they  are  hby  authorised  to  use,  remove  the  turf 
and  surface  soil  from  the  pt  of  the  land  about  to  be  used 
by  them,  and  lay  up  the  same  in  heaps  in  some  convenient 
pt  of  the  land ;  and  shall  also  from  time  to  time  fence  off 
with  good  and  substantial  posts  and  rails  such  pts  of  the 
lands  wch  they  are  hby  authorised  to  use  as  they  may  dig 
intn,  occupy,  or  use  by  virtue  of  any  of  the  exceptions  or 
rcEciTons  hrin  contd,  and  at  all  times  hrafter  keep  and 
preserve  such  fences  in  good  and  substantial  repair ;  and 


BESBRVATIONS.  415 

shall  also  pay  to  the  surface  owners  for  every  acre  of  the 
lands  wch  the  mine  owners  shall  from  time  to  time  enter 
npon,  use^  or  occupy  by  virtue  of  any  of  the  sd  exceptions 

or  reservons,  the  yrly  rent  of  £ ,  and  so  in  proportion 

for  any  greater  or  less  quantity  than  an  acre,  by  4  equal 

quarterly  paymts,  on  the day  of ,  &c.,  clear  of  all 

dedons^  except  ppty  tax,  the  first  paymt  of  such  rent,  or 
an  apportioned  pt  thof,  to  be  made  on  such  of  the  sd  quar- 
terly rent  days  as  shall  happen  next  after  any  such  lands 
shall  be  entd  upon,  used,  or  occupied,  and  the  sd  rent  shall 
continue  payable  until  the  land  shall  be  levelled  and  re- 
stored fit  for  agricultural  pposes,  and  the  posson  thof 
delivered  up  to  the  surface  owners,  and  shall  be  recoverable 
by  distress  as  rent  reserved  on  common  demises ;  and  that 
the  mine  owners  shall  also  pay  all  rates  and  taxes  for  the 
time  being  payable,  except  ppty  tax,  in  respt  of  the  land  so 
entd  upon,  used,  or  occupied,  and  shall  also  on  demand 
from  time  to  time  pay  the  surface  owners  or  the  occupiers 
or  tenants  for  the  time  being  of  the  sd  lands,  reasble  com- 
penson  for  any  damage  occasioned  to  any  grass,  com,  or 
other  crops  growing  upon  the  sd  lands  at  the  time  of  entry 
thron ;  and  that  all  questions  of  compenson  shall  in  case  of 
disagreemt  be  settled  by  two  arbitrors  or  their  umpire; 
and  that  these  stipulons,  so  far  as  they  purport  to  afiect  the 
sd,  vendor,  shall  bind  him  and  his  hrs,  exs,  and  ads,  and 
shall  also  bind  the  excepted  mines  and  minis,  and  the 
owners  thof  for  the  time  being. 

v.  Except  and  reservg  unto  the  sd,  vendor,  his  hrs  [exs,  Resorra- 
ads,]  and  assigns,  fuU  and  firee  right  and  liberty  at  all  times  right^of 
hrafter,  &c.     See  pp.  407 — i09,  forms  xxix. — ^xxxn.  ^*y- 

VI.  Except  and  reservg  unto  the  sd,  vendor,  his  hrs  and  Reaerva- 
assigns,  the  sole  and  exclusive  right  and  liberty  at  all  times  right*to 
hrafter  of  using  the  water  from  the  reservoir  distinguished  **^®  ^ter 
in  the  sd  plan  by  a  blue  colour,  for  supplying  water  to  the  voir. 

messe  and  bldgs  called ,  now  in  the  occupon  of  the  sd, 

vendor,  or  any  messe  or  bldgs  wch  may  hrafter  be  erected 
on  the  site  thof,  in  as  full  and  ample  a  mner  as  htofore,  but 
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for  domestic,  stable,  or  horticultural  pposes  only :  And  also 
the  free  and  uninterrupted  flow  and  passage  at  all  times 
hrafter  of  the  water  from  the  sd  reservoir  for  such  pposes 
through  the  pipes  and  tanks  now  used  for  conveying  the 
same  under  the  lands  hby  assured,  along  the  lines  distin- 
guished by  a  red  colour  and  the  letters  E  E  on  the  sd  plan, 
and  through  any  pipes  and  tanks  wch  may  from  time  to 
time  be  substituted  for  the  same :  And  also  liberty  from 
time  to  time,  with  workmen  and  others,  to  enter  upon  the 
sd  lands,  and  to  repair  (a),  renew,  cleanse,  and  maintain 
the  sd  reservoir,  pipes,  and  tanks,  the  sd,  vendor,  his  hrs 
and  assigns,  givg  to  the  sd,  pchaser,  his  hrs  and  assigns,  and 
his  and  their  tenants,  reasble  notice  previous  to  such  entry, 
and  doing  thby  no  unnecy  damage  to  the  surface  of  the  sd 
lands,  or  the  timber,  trees,  underwood,  or  crops  thron,  and 
makg  full  compenson  for  all  damage  done  or  occasioned  to 
the  siurface  of  such  lands,  or  the  timber,  &c.,  by  the  exercise 
of  such  liberties  as  afsd. 

Limited  re-        yn.   ExCEPT    AND    ALWAYS  RESERVING  UUtO  the  sd  A.,  his 

of  right      brs  and  assigns,  the  full  and  free  right  and  liberty  at  all  times 
to  work  a    lirafter  to  work  the   quarry  situate  in  the   sd  lands   hby 

quarry.  .  . 

assured  at  the  point  marked in  the  sd  plan,  and  to 

take  and  carry  away  the  stone  thfrom  over  the  sd  lands  hby 
assured  for  the  ppose  of,  &c.,  but  for  no  other  ppose,  doing 
no  unnecy  damage,  &c.,  and  makg  compenson,  &c.,  as  in 
last  form,  and  so  nevs  that  the  sd  C,  his  hrs  or  assigns,  shall 
not  by  the  reservon  hinbfe  contd  be  in  any  way  precluded 
from  workg  the  sd  quarry  and  takg  the  stone  thfrom  to 
such  extent  as  he  or  they  may  think  fit. 


(a)  As  to  the  erection  of  buildingB  interfering  with  the  repair  of  the  pipes, 
see  Goodhart  y.  Hyett,  26  Ch.  D.  182. 
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GENERAL  WORDS  (a). 

I.  ToGB  with  all  bldgs,  erections,  fixtures,  hedges,  ditches,  UadB. 
fences,  ways,  passages,  waters,  drains,  water-courses,  woods. 


(a)  The  forms  of  general  words  in  the  text  are  those  which  before  the  OmisBion 
ConF.  Act,  1881,  were  usually  inserted  in  conveyances  of  land  immediately  °'  general 
after  the  parcels  (and  before  the  reservations  if  any),  but  are  now  almost  ^^^^ 
nniversally  omitted,  as  they  are  supplied  by  section  6  of  that  Act,  which  pro- 
vides that  a  conveyance  of  land,  or  of  land  with  buildings  thereon,  or  of  a 
manor,  shall  imply  the  usual  general  words  intended  to  pass  the  easements 
or  other  rights  and  appurtenances  belonging  thereto,  unless  a  contrary  inten- 
tion is  expressed  or  indicated.    In  Beddington  v.  Atlee^  35  Ch.  D.  317,  331, 
the  question  was  raised,  but  not  decided,  whether  express  general  words  less 
extensive  than  those  in  the  Act  show  such  a  contrary  intention.    This  doubt 
should  be  borne  in  mind  if  general  words  are  inserted ;  but  there  can  now 
rarely  be  any  object  in  so  doing. 

The  clause  in  the  Act  applies  to  a  conveyance  of  copyholds  by  surrender,  As  to  copy- 
as  the  definition  of  "  conveyance  '*  in  s.  2  does  not  exclude  conveyances  not  holds, 
by  deed.  The  clause  does  not,  except  in  the  case  of  a  manor,  mention 
"  mines  and  minerals,"  which  were  often  included  in  the  general  words.  Minerals, 
though  improperly,  as  they  are  not  appurtenances,  but  form  part  of  the  land, 
and  (except  in  the  case  of  copyholds,  and  of  conveyances  to  railway  com- 
panies, from  which  latter  they  are  excepted,  unless  expressly  mentioned,  by 
8^9  Tic.  c.  20,  s.  77)  would  pass  with  it  unless  expressly  excepted  ;  in  a 
mineral  district  they  should  be  specially  mentioned.  As  to  what  passes  with 
a  *'  manor,"  see  the  references  above,  p.  283,  note.  The  statutory  as  well  as 
Uie  ordinary  clause  specifies  '^  fixtures  ; "  but  this  is  immaterial,  as  a  convey- 
ance of  land  of  any  tenure  would  carry  all  fixtures  belonging  to  the  vendor 
without  express  mention,  including  trade  or  other  tenant^s  fixtures,  t>.,  sueh 
as  would  be  removable  as  between  landlord  and  tenant ;  see  Dav.  Prec. 
voL  II.,  part  2, 177,  et  seq.  If  any  fixtures  are  not  intended  to  pass  they 
must  be  excepted. 

The  statutory  general  words  have  reference  only  to.  easements,  &c.,  existing  Easements 
**at  the  time  of  conveyance,"  and  omit  the  words,  "or  heretofore,"  which  over  ad- 
have  usually  been  inserted  (as  in  the  form  in  the  text),  and  which,  it  has  joining 
been  supposed,  may  possibly  have  some  effect  where  the  vendor  has  othei  P™P®*Jy 
property  adjoining,  over  which  a  way  or  other  quasi  easement  may  have 
been  used  with  the  property  sold,  but  which  may  be  of  an  intermittent 
nature,  or  may  temporarily  have  ceased  to  be  used  at  the  time  of  the  convey- 
ance (see  1  Dav.  Prec.  92 ;  Gale  on  Easements,  6th  ed.,  pp.  66-83  ;  Bolton 
▼.  Bolton,  11  Ch.  D.  968 ;  Roe  v.  Siddons,  22  Q.  B.  D.  224)  ;  but  the  words 
in  question  are  probably  quite  useless.    Whenever  such  a  qiuui  easement  is 
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underwoods,  commons,  [mines,  minis  (&),]  rights,  easemts, 
and  appurts  whatsr,  to  the  sd  hereds  and  premes  or  any  of 
them,  or  any  pt  thof  belonging,  or  with  the  same  now  or 
htofore  held,  nsed,  occupied,  or  enjoyed,  or  reputed  or 
known  as  pt  or  peel  thof,  or  appurtenant  thto. 
Manor  and  11.  ToGR  with  all  houses,  bldgs,  erections,  fixtures, 
*"'  grounds,  meadows,  pastures,  heaths,  moors,  mines,  minis, 

wastes,  warrens,  woods,  underwoods,  coppices,  ways,  waters, 
water-courses,  courts  leet,  courts  baron  and  other  courts, 
waifs,  estrays,  treasure  trove,  mills,  mulctures,  customs, 
tolls,  duties,  reliefs,  fines,  heriots,  fisheries,  fowlings, 
franchises,  royalties,  jurisdons,  privileges,  rights,  &c.,  as 
above. 

III.  TooR  with  all  bldgs,  outhouses,  erections,  fixtures, 
cellars,  areas,  ways,  passages,  lights,  sewers,  gutters,  drains, 
rights,  &c.,  as  inform  i. 
Short  form  iv.  ToGR  with  all  ways,  drains,  water-courses,  lights, 
or  landT"  casemts,  rights,  and  appurts  to  the  sd  hereds  and  premes 
or  any  pt  thof  belonging,  or  thwith  now  or  htofore  held  or 
enjoyed. 


House  in 
town. 


Conveyanoe 
not  to 
Include 
easements 
over  ad- 
joining 
property 
of  vendor. 


known  to  exist,  it  should  be  expressly  granted  or  excluded.    The  following 
is  a  form  of  exclusion  intended  to  follow  the  parcels  : — 

"  But  this  assurce  shall  not  include  or  operate  as  a  grant 
or  assm'ce  of  any  ways,  water-courses,  or  other  rights  or 
easemts  whatsr  over  any  adjoining  land  or  ppty  of  the  sd, 
vendor,  wch  appertain  to  or  are  reputed  to  appertain  to  or 
have  htofore  been  held  or  enjoyed  with  the  sd  premes  hby 
assured  or  any  pt  thof.*' 

As  to  the  implication  of  easements  where  there  has  previously  been  nnity 
of  ownership,  see  Elph.  Interp.  Deeds,  pp.  189,  et  seq. ;  Birmijigham,  Jf'c. 
Co.  V.  i?()M,  38  Ch.  D.  295  ;  Hood  &  Challis,  Con  v.  Acts,  Srd  ed.  21. 

(&)  The  words  "  mines  and  minerals  "  apply  to  freeholds  only. 
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ESTATE  CLAUSE  (a). 

I.  And  ALL  the  este,  intt,  right,  title,  claim,  and  demand  Bsute 
of  the  sd,  vendor  [of  the  sd,  conveying  pties,  resply],  in,  to,  Qencrii 
or  upon  the  sd  premes,  or  any  pt  thof.  ^°™- 

n.  And  all  the  este,  &c.,  of  the  sd,  conveying  pty  or  pties,  For  convey- 
in,  to,  or  npon  the  sd  premes,  or  wch  he  [they  or  any  of  ^wet!°  *' 
them,  are  or]  is  able  to  appt  or  dispose  of. 

UL  And  all  such  este,  &c.,  in,  to,  or  upon  the  sd  premes,  Foroonvey- 
as  the  sd,  conveying  pty  or  pties,  can  by  statute  or  orwise  ^^atoV' 
convey  or  assure.  authority. 


HABENDUM  (6). 

I.  To  HAVE  AND  TO  HOLD  all  the  sd  hereds  and  premes  For  free- 
hby  assured  Unto  the  sd,  pchaser,  or  grantee  to  uses,  his 
Ijpchasers,  or  grantees  to  uses,  their]  hrs  and  assigns  (c),  [subjt 
to,  &;c.,  state  or  refer  to  the  tenancies  or  any  incumbces  and 

(a)  The  "all  the  estate"  clause,  which  formerly  followed  the  "general  Omission 
words,"  is  now  implied  by  the  OonT.  Act,  1881,  s.  63,  in  all  conyeyances,  of  "all  the 
indnding  appointments,  unless  a  contrary  intention  is  expressed  or  is  to  be  ^tate  " 
gathered  from  the  terms  of  the  instrument,  so  that  its  insertion  can  now  c^^^^* 
seldom  be  necessary,  and  it  is  almost  universally  omitted.  That  such  a  clause 

may  be  controlled  by  a  recital,  see  Em  parte  Datoet,  In  re  JSfoon,  17  Q.  B.  D. 
275. 

(b)  As  to  the  use  of  the  "  habendum,'*  see  1  Dav.  Free.,  99,  et  ieq. ;  Elph. 
Introd.  Oonv.,  3rd  ed.,  100,  225. 

(e)  An  estate  in  fee  simple  may  now,  bj  the  Conv.  Act,  1881,  a.  51,  if  the  Limitation 
draftsman  prefers  it,  be  limited  by  the  words  "  in  fee  simple,"  without  the  o^  estate  in 
word  "  heirs  ;  *'  but  the  old  form  is  here  retained.    It  is  not  clear  that  if  the  ^^  simpl©* 
grantor  has  only  a  base  or  other  determinable  fee,  it  would  pass  by  a  grant 
^  in  fee  simple  *'  under  the  Act,  as  it  would  if  the  word  "  heirs  "  were  used  ; 
but  this  is  not  a  contingency  which  need  usually  be  taken  into  account.    Of 
oonne  the  enactment  does  not  render  the  words  "  in  fee  simple  '*  appro- 
priate in  a  conyeyance  to  a  company  or  other  corporation,  and  they  should 
not  be  used  in  thai-case. 
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liabilitiea  subjt  to  ivch  the  ppty  is  conveyed,  see  below  (a)]  To 
THE  USE  of  the  sd,  pchaser,  his  [^pchasers,  their]  hrs  and 
assigns  for  ever  [if  tenants  in  common,  say,  "  To  the  use  of 
the  sd,  pchasers,  and  their  respiye  hrs  and  assigns,  as  tenants 
in  common,  in  equal  shares,"  or,  "  in  the  shares  followg, 

that  is  to  say,  as  to  one  moiety  thof  to  the  sd ,  his  hrs 

and  assigns,  as  to  one  eqnal  fourth  pt  thof  to  the  sd,  &c."]. 

Short  form.  n.  To  HOLD  UNTO  AND  TO  THE  USE  of  the  sd,  pchaser,  his 
hrs  and  assigns,  or,  "in  fee  simple  "(6),  [subjt,  &c.,  to 
tenancies  or  incumbces}' 

Subject  to       ui.  To  HOLD,  &c.,  subjt  to  a  lease  dated,  &c.,  whby  the 

premcs  were  demised  to  K.,  for  the  term  of yrs  from 

the day  of ,  at  the  yrly  rent  of  £ ,  or,  "  to  the 

leases  and  tenancies  hinbfe,  or, '  in  the  schdle  hto,'  mentd," 
or,  ''  to  the  subsistg  leases  and  tenancies.*' 

The  same.       jy,  To  HOLD,  &c.,  subjt  to  a  lease  dated,  &c.,  whby  the 

r«nt  pay-    premes  (togr  with  other  lands  and  hereds)  were  demised, 

and  also  shall  be  the  apportioned  pt  to  be  henceforth  payable  in  respt 
rent*is*ap-  ^^^^^  premes  hby  assured,  and  with  the  benefit  of  such  appor- 
portioned    tioned  rent,  and  all  powers  and  remedies  for  the  recovery 


(c). 


thof,  and  of  the  covts  by  the  lessee,  and  condons  contd  in 
the  sd  lease,  so  far  as  the  same  relate  to  the  premes  hby 

assured.  And  subjt  to  the  paymt  of  a  yrly  sum  of  £ , 

or  the  equivalent  thof  for  the  time  being  under  the  provons 
of  the  Acts  for  the  commuton  of  tithes,  as  an  apportioned 
pt  of  the  yrly  sum  mentd  in  the  apportionmt  of  the  tithe 

(a)  According  to  the  more  technically  correct  practice,  which  shotild 
be  adhered  to  in  a  conveyance  to  uses,  the  incambrances,  &c.,  subject  to 
which  the  conveyance  is  made  are  stated,  as  in  the  above  form,  before  the 
declaration  of  uses  ;  but  in  a  simple  conveyance  in  fee,  in  which  the  declara- 
tion of  the  use  is  in  fact  usually  mere  surplusage,  the  short  form  No.  II.  is 
preferable. 

(6)  See  note  (0),  last  page  ;  and  the  forms  in  the  4th  schedule  to  the 
Con  v.  Act,  1881,  which  have  a  statutory  sufficiency  by  virtue  of  s.  67. 

(0)  That  a  covenant  to  pay  rent  is  divisible  on  an  assignment  of  the 
reversion  of  part  of  the  demised  premises,  see  Mayor  of  Stcamea  v.  Thomas, 
10  Q.  B.  D.  48.  As  to  the  effect  of  the  surrender  of  part  of  the  premises  by 
the  assignee,  see  Baynton  v.  Morgan,  22  Q.  B.  D.  74. 
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rent-chge  for  the  sd  parish  of ,  as  payable  in  respt  of 

an  inclosure  of  wch  the  premes  hby  assured  form  pt. 

V.  To  HOLD,  &c.,  subjt  to  the  hinbfe  recited   indre  of  Subject  to 

mtge,  and  the  ppal  sum  of  £ now  owing  on  the  secy  rent- 

thof,  and  the  intt  due  and  to  become  due  on  such  sum  from  <^^'*'8«».  ^ 

the  day  of last,"  or,  **  to  the  paymt  of  the  sd  du^. 

anny  or  rent-chge  of  £ from  the day  of last," 

ar,  "  subjt  to  the  succession  duty  to  become  payable  on  the 
death  of  the  sd  X.  in  respt  of  the  premes.*' 

VI.  To  HOLD,  &c.  subjt  to  the  obligons  and  restrons  Subject  to 
hinafter  expd  and  imposed  on  the  sd,  pchaser,  his  hrs  and  ^^i^!^***** 
assigns.  BtrictiTo 

VII.  To  HOLD,  &c.,  to  pchaser  in  fee,  sabjt  to  such  excep-  g  i^-  j*^ 

tions  and  reservons  of  the and  other  mines  and  minis  reseira- 

in  and  under  the  sd  lands  and  premes,  and  rights  of  workg  J^^^ong 
and  gettg  the  same,  and  orwise  in  relon  thto,  and  to  such  i«» »  former 
rights  of  way  and  water,  and  other  easemts  and  rights,  as  anoe. 
were  by  the  hinbfe  recited  indre  of,  &c.,  excepted  or  re- 
served to  or  in  favour  of  the  sd  X.,  his  hrs  and  assigns,  or 
orwise  :  But  with  the  benefit  of  the  provons  in  the  sd  indre 

contd  for  compensatg  the  sd,  vendor,  his  hrs  and  assigns,  in 
respt  of  land  taken  or  occupied  for  the  ppose  of,  or  damage 
done  in  workg  or  gettg  the  sd  mines  and  minis,  or  the  exer- 
cise of  the  powers  and  liberties  thby  given  to  the  sd  X.,  his 
hrs  and  assigns :  And  subjt  also  to  the  covts  by  the  sd, 
vendor,  and  provons  in  the  same  indre  contd,  restrictive  of 
the  right  of  bldg  on,  or  user  of  the  sd  lands  and  premes  or 
orwise  (a),  To  the  use,  &c. 

vni.  To  HOLD,  &c.,  Unto  the  sd,  pchaser,  his  hrs  and  Free  from 
assigns,  dischged  from  all  ppal  moys  and  intt  intd  to  be  seed  f^'^l  ^ 
by,  and  from  all  claims  and  demands  under  the   hinbfe  bnuce. 
recited  indre  of,  &c.  [but  subjt,  to  leases,  c^c],  To  the  use, 
&c. 

(a)  As  to  the  right  of  the  yendor  to  insert  in  the  conveyance  such  a 
reference  to  restrictive  costs  or  obligations  to  which  the  property  is,  or  is 
alleged  to  be,  subject,  see  Be  Monckton,  27  Ch.  D.  555  :  Hardman  v.  Childy 
28  Ch.  D.  712. 
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Freeholds 
to  uses 
afterwards 
declared. 


Freeboldi 
to  usee  of 
settlement 
or  will. 

Variation 
for  disen- 
tail and 
re-settle- 
ment (a). 


The  same. 

Another 
form. 


Freeholds 

upon 

trusts. 


IX.  To  HOLD  the  same  Unto  the  sd,  grantee  or  grantees 
to  useSy  and  his  [their]  hrs  [subjt,  &c.]  To  the  uses,  upon 
the  trusts,  and  subjt  to  the  powers  and  proYous  hinafter 
limd,  decld,  and  expd  of  and  concerning  the  same. 

X.  To  HOLD  the  same  Unto  the  sd,  trees  or  grantees^  and 
their  hrs  [subjt,  &c.]  To  the  uses,  upon  the  trusts,  and 
subjt  to  the  powers,  chges,  and  provons  to,  upon,  and  subjt 
to  wch,  under  or  by  virtue  of  the  sd  indre  of  settlemt  of, 
&c.,  or^  **  the  sd  will  and  codls  of  the  sd  X.,"  or  the  exer- 
cise of  any  power  of  chging  thrin  contd,  the  freehd  hereds 

[in  the  coy  of ]  comprd  in  and  remaining  subjt  to  the 

sd  indre  of  settlemt  [will]  (6)  now  stand  limd  and  settled, 
or  as  near  thto  as  the  case  may  permit,  but  not  so  as  to 
increase  or  multiply  chges  or  powers  of  chging. 

XI.  To  THE  USES,  upon  the  trusts,  and  subjt  to  the 
powers  and  provons  to,  upon,  and  subjt  to  wch  the  same 
premes  ought  to  be  held  by  reason  of  the  same  havg  been 
pchased  with  capital  moys  arisg  under  the  hinbfe  recited 
settlement  [will]  as  afsd. 

xn.  To  HOLD,  &c.,  Unto  and  to  the  use  of  the  sd,  trees^ 
their  hrs  and  assigns  [subjt,  &;c.]  upon  the  trusts,  and  subjt 
to  the  powers  and  provons  hinafter  decld  and  expd  of  and 
concerning  the  same,  or^  **  upon  the  trusts^  &c.,"  as  in  last 
form,  or,  '^  upon  the  trusts  and  subjt  to  the  powers  and 
provons  upon  and  subjt  to  wch  the  same  premes  ought  to 
be  held  by  virtue  of  the  sd  indre  of  settlemt  of,  Sco.  [the 
sd  will  and  codls  of  the  sd  X.]." 


(a)  This  form  is  generally  suitable.    See  also  obserrations  and  propoeed 
form  in  Lewin  on  Trusts,  8th  ed.,  p.  507. 
Variation.        (P}  ^  there  has  been  a  disentail  and  Te-settlement,  and  any  of  the  estates 
or   charges,    &c.,    under  the  original  settlement  are  still  in  force,  say, 

"  under  or  by  virtue  of  the  sd,  origl  settlemt,  and  the  sd, 

disentailg  assurce,  and  the  sd,  resetUemt,  or  the  exercise  of 

any  power  of  chging  in  the  sd  respive  indres  contd,  the  freehd 

hereds   comprd   in   and   remaining  subjt   to  the   sd,  origl 

settlemt,  now,  &c." 
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xin.  To  HOLD  the  same  unto  the  sd,  pehaser.  and  his  hrs  Freeholds 

to  loBoee 

subjt  to  the  sd  term  of yrs  created  by  the  sd  lease  of  when 

Ac,  and  to  the  intent  that  the  sd  term  may  be  henceforth  g^J^JJ^ 
absolutely  merged  in  and  consolidated  with  the  reversion  (a). 
and  inhance  in  fee  simple  of  the  sd  hereds  and  premes 
expectant  on  the  determon  of  the  same  term,  but  not  so  as 
to  prejudice  or  affect  the  sd  underlease  of,  &c.,  and  so  that 
the  benefit  of  the  rent  reserved  by  and  the  covts  on  the  pt 
of  the  lessee  and  condons  contd  in  the  sd  underlease,  shall 
henceforth  be  and  remain  incident  and  annexed  to  the  free- 
hd  of  the  same  premes  To  the  use  of  the  sd,  pchaseVy  his 
hrs  and  assigns. 

xrv.  To  HOLD  the  same  Unto  the  sd,  pchaser,  his  exs,  LeaschoWa. 
ads,  and  assigns,  henceforth  for  all  the  residue  now  unexpired 

of  the  sd  term  of yrs  (b),  granted  by  the  sd  indre  of 

lease,  subjt  henceforth,  or,  **  as  from  the day  of ," 

to  the  paymt  of  the  rent  and  the  pformce  and  observce  of 
the  covts  on  the  pt  of  the  lessee  and  condons  by  and  in  the 
same  indre  reserved  and  contd  [and  subjt  to  an  underlease 
of,  &c.,  or,  *'  to  the  subsisting  underleases  or  tenancies  of 
the  sd  respive  hereds  and  premes  "]  (c). 

(a)  See  8  &  9  Vic.  c.  106, 8.  9. 

(J)  For  several  leases,  say,  "  respive   terms  of  and  

yrs,'*  "  respive  indres,"  &c. 

{e)  If  the  sale  is  of  part  only  of  the  property  in  the  lease,  the  rent  having  Variation 
been  apportioned  on  a  former  occasion,  say  : —  ^<>r  assign- 

*'  Subjt  to  the  yrly  rent  of  £ ,  being  the  apportioned  JJ^^of 

pt  payable  in  respt  of  the  premes  hby  assigned  of  the  entire  premiaes 

rent  of  £ ,  reserved  by  the  sd  lease  as  hinbfe  is  recited,  and  th^  jeaae 

to  the  pformce  and  observce  of  the  covts  on  the  pt  of  the  subject  to 
lessee  and  condons  contd  in  the  sd  lease  so  far  as  the  same  t^^ 
relate  to  the  premes  hby  assigned,  and  subjt  to  such  liability  tc'*^- 
as  is  subsistg  under  the  sd  lease  or  orwise  to  the  paymt  of 
the  remaining  portion   of  the  sd  entire  rent  and   to  the 
pformce  and  observce  of  the  sd  covts  in  respt  of  the  remain  - 
ing  portion  of  the  premes  comprd  in  the  sd  lease,  but  with 
the  benefit  of  all  the  covts,  powers,  and  provons  contd  in  the 
hinbfe  recited  indre  of  assignmt  of,  &c.,  or  orwise  subsistg, 
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FreeholdB        xv.  To  HOLD  all  Buch  pts  of  the  sd  hereds  and  premes  as 
holds  com-  are  of  freehd  tenure  Unto  and  to  the  use  of  the  sd^pchaser, 
bined.        j^jg  jjj.g  ^^^  assigns  [subjt,  &c.],  and  To  hold  all  such  pts  of 
the  sd  hereds  and  premes  as  are  of  leasehd  tenure  Unto  the 
sd,  pchaser,  his  exs,  ads,  and  assigns,  henceforth  for  all,  &c., 
as  in  last  form. 
Leaseholds      x\^.  To  HOLD  the  same  Unto  the  sd,  trees,  their  exs, 
of  settle-     ads,  and  assigns,  &c.,  as  inform  xiv.,  upon  the  trusts,  &c«,  as 
wUL*^'      t/i/orwi  X.,  or,  "  upon  such  trusts,  and  subjt  to  such  powers 
and  provons  as  shall  correspond  with  the  uses,  trusts,  powers, 
and  provons  to,  upon,  and  subjt  to  wch  under,  &c.,  as  in 
form  X.,  or,  "  upon  the  trusts  of  the  sd  settlemt  of,  &c.,  [the 
sd  will  and  codls  of  the  sd  X.]." 
Freeholds        xvn.  To  HOLD,  &c.,  to  vchaser,  free  from  all  right  or 

or  le&se* 

holds  free  equity  of  redmon,  and  from  all  claims  and  demands  under 
from  equity  ^j^g  hinbfe  recited  indre  of  mtge. 

of  redemp-  ° 

tion.  xvni.  To  HOLD  the  same  Unto  the  sd,  married  woman, 
Freeholds  her  hrs  and  assigns  [Jbr  leasehds,  exs,  ads,  and  assign  s, 
holds  to  henceforth,  &c.,  as  in  form  xiv.,]  [as  her  separate  pptj  in- 
married  dependently  of  her  present  or  any  future  husbandj  (a). 


woman. 


women. 


for  securg  the  paymt,  pformce,  and  observce  of  and  indemni- 
fying the  sd,  vendor,  his  exs,  ads,  and  assigns  in  respt  of 
such  remaining  portion  of  the  sd  entire  rent  and  any  breach 
of  the  sd  covts  and  condons  in  relon  to  such  remaining 
portion  of  the  premes  [and  subjt,  to  tenancies,  Ac  J], 

As  to  con-  (a)  A  conveyance  may  now  by  virtue  of  the  Married  Women's  Property 
veyances  Act,  1882,  as.  1  &  5,  be  made  to  a  married  woman  (whenever  married)  so  as 
^^^r™  W^ofactOy  and  without  any  express  declaration  that  the  property  is  to  be  her 
separate  estate,  to  make  it  such,  and  to  give  her  the  same  power  of  disposi- 
tion as  if  she  were  tk/eme  sole.  Previously  to  the  Act,  as  the  separate  estate 
was  only  an  equitable  creation,  her  power  of  disposing  of  it  as  a  feme  soU 
did  not  extend  to  the  legal  estate,  unless  (in  the  case  of  freeholds)  a  power 
of  appointment  over  the  use  was  limited  to  her  ;  the  proper  mode  of  convey- 
ance so  as  to  exclude  the  husband  being  to  interpose  a  trustee,  and  (for 
freeholds)  to  make  the  conveyance  to  such  uses  as  the  married  woman 
should  by  deed  or  will  appoint,  and  in  default  to  the  use  of  the  trustee  for 
her  for  her  separate  use.  But  as  the  statutory  separate  estate  operates  at 
law  as  well  as  at  equity,  there  is  now  no  object  in  giving  a  power  of  appoint- 
ment, or  interposing  a  trustee  :  and  the  words  brnckctod  are  merely  declara- 
tory of  the  intention  that  the  Act  is  to  apply,  and  might  be  omitted. 


COVENANTS  FOR  TITLE.  425 

XIX.  To  HOLD  the  same  Unto  [and  to  the  use  of]  the  sd,  Freeholds 
ptners,  their  hrs  [exs,  ads]  and  assigns  as  jt  tenants  [?/  lease-  holds  m 
hdft,for  residue  of  terniy  d:c.,farm  xiv.],  in  trust  for  them,  PJf*°«r- 
ihe  sdy  ptners,  their  exs,  ads,  and  assigns  as  jt  tenants  as  pt  pertj(a). 
of  their  co-ptnp  este  [but  so  that  after  the  death  of  either 

of  them,  the  sd,  ptnera,  the  survor  of  them  or  the  hrs,  exs, 
or  ads  of  such  survor  shall  have  full  power,  witht  the  con- 
currence of  the  exs  or  ads  of  the  one  of  them  so  first  dying, 
to  sell,  mtge,  lease,  or  orwise  dispose  of  the  premes,  or  any 
pt  thof,  and  to  rece  and  give  effectual  dischges  for  any  moys 
arisg  from  any  such  disposon,  and  that  every  such  disposon 
or  rect  shall  be  absolutely  bindg  upon  all  psons  havg  or 
claimg  any  intt  in  the  ptnp  este]. 

XX.  To  HOLD  the  same  Unto  the  sd,  pchaser,  his  exs,  ads,  Peraon- 
and  assigns,  for  his  absolute  benefit,  or,  ^'  absolutely." 


COVENANTS  FOR  TITLE. 

PBELIMINARY   NOTE. 

The  Conv.  Act,  1881,  a.  7,  contaiiiB  provisions  whereby  a  oonvejance  of  any  Implied 
property,  real  or  personal,  may,  by  inserting  the  appropriate  words,  be  made  coyenaiits 
to  imply,  in  the  case  of  a  conveyance  for  value,  whether  by  way  of  sale»  ^^^  *i*J® 
mortgage,  settlement  or  otherwise,  the  ordinary  covenants  for  title  and  ^^^  ^^® 
farther  assurance ;  or  in  the  case  of  a  conveyance,  whether  for  value  or  not,  i  cgT' 
by  a  trusteee  or  mortgagee,  or  other  person  in  a  fiduciary  position,  the 
ordinary  covenant  against  incumbrances ;  so  as  to  render  the  insertion  of 
express  covenants  unnecessary.    The  provisions  relating  to  mortgages  and 
settlements  will  be  noticed  under  those  headings.    The  following  is   the 
substance  of  those  relating  to  conveyances  on  sale, 

Firitj  In  a  conveyance  for  value  (other  than  a  mortgage),  where  a  person  By  benefi- 
eonvey$  and  is  expressed  to  convey  as  '^  beneficial  owner,"  the  Act  implies  the  ci^l  owner. 
Qsual  qualified  covenants  by  him  for  title  and  further  assurance,  as  regards 
the  subject  matter  expressed  to  be  conveyed  by  him  (subs.  (1)  A)  ;  and  also 
in  a  conveyance  of  leaseholds,  that  the  lease  is  vaUd,  and  that  the  rent  has 
been  paid  and  the  covenants  performed  (subs.  (1)  B). 

The  general  effect  of  the  clause,  stated  shortly,  is  that  the  liability  under  q^o  whose 

the  covenants  extends  to  the  acts  of  every  ancestor,  testator  or  settlor  under  acts  the 

whom  the  conveying  party  derives  title  since  the  last  conveyance  for  value  covenants 
.  extend. 

(a)  See  an  article  in  83  Sol.  J.  103. 
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By  aeyend 

parties. 

By  direct- 
ing party. 


Cpnsenting 
party. 


(not  being  a  numriage  settlement),  and  the  acts  of  any  person  conveying  by 
his  direction.  The  exception  as  to  marriage  settlements  was  no  doubt 
inserted  on  the  ground  that  such  a  settlement  maj  not  contain  full 
covenants  for  title  ;  see  s.  7,  snb-s.  (1)  £. 

In  reading  the  statutoiy  covenants  into  the  deed  it  will  be  seen  that  the 
first  branch  (for  right  to  convey)  being  that  the  covenantor,  with  the  con- 
currence of  the  persons,  if  any,  conveying  by  hi*  direction^  has  power  to  con- 
vey, does  not  fit  the  common  case  of  a  person  joining  to  release  a  charge  who 
is  under  no  obligation  to  do  so,  and  cannot  properly  be  made  to  convey  "  by 
direction**  of  the  vendor,  e.g,,  a  mortgagee  who  is  not  fully  paid  off,  or  an 
annuitant.  To  avoid  inaccuracy  the  concurring  parties  might  be  made  to 
convey  "  by  the  direction  '*  of  the  implied  covenantor  "  for  the  purpose  only 
of  implying  the  proper  covenants  ;"  which,  however,  would  m^e  the  cove* 
nantor  liable  for  the  acts  of  the  concurring  parties.  But  this  flaw  in  the 
Act,  arising  from  the  erroneous  introduction  into  the  covenant  for  right  to 
convey  of  the  words  **  by  his  direction  "  is  not  regarded  in  practice  as  of  any 
moment. 

Secondly^  In  any  conveyance  by  a  person  who  conveys  and  U  expressed  to 
convey  as  "trustee"  or  ** mortgagee, **  or  as  "  personal  representative  of  a 
deceased  person,"  or  as  '*  committee  of  a  lunatic,''  or  "  under  an  order  of  the 
Court,'*  the  Act  implies  the  usual  qualified  covenant  by  him  (as  to  his  own 
acts,  &c.,  only),  against  incumbrances,  as  regards  the  subject  matter 
expressed  to  he  conveyed  by  him  (sub-s.  (1)  F.). 

There  are  some  cases  to  which  none  of  the  above  expressions  are  strictly 
appropriate,  e,g..,  an  annuitant  or  person  having  a  mere  lien,  or  the  liquidator 
of  a  company  ;  the  statutory  words  might  be  used  in  such  a  case  to  imply 
the  covenant ;  but  it  is  better  to  insert  an  express  covenant.  Occasionally 
a  person  covenants  against  incumbrances  and  also  for  further  assurance  ; 
in  that  case  an  express  covenant  is  necessary  for  the  latter  purpose  (the 
statutory  covenant  for  further  assurance  implied  by  tlie  words  ^'  as 
settlor,*'  see  Settlements,  not  being  appropriate),  and  had  better  be  inserted 
for  the  former  purpose  also. 

In  a  voluntary  conveyance  no  covenant  can  be  implied,  except  a  covenant 
against  incumbrances ;  and  (In  a  conveyance  by  a  "  settlor ")  for  further 
assurance  (see  Settlements). 

The  statutory  covenants  extend  to  the  whole  fee  simple  or  other  estate  or 
interest  expressed  to  he  conveyed  by  the  implied  covenantor,  whatever  hia 
actual  estate  or  interest  may  be  or  may  appear  to  be  on  the  face  of  the  con- 
veyance. 

Where  more  than  one  person  joins  in  the  convejrance,  the  covenant  implied 
in  the  case  of  each  of  them  extends  to  the  subject  matter  or  share  of  subject 
matter  expressed  to  be  conveyed  by  him  (sub-s.  1). 

The  Act  also  provides  for  the  case  of  a  person  who  joins  in  the  conveyance 
merely  as  a  directing  party,  by  enacting  (sub-s.  2)  that  if  one  person  conveys 
by  the  direction  of  another  who  is  *'  expressed  to  direct  as  beneficial  owner ^^ 
the  same  covenants  by  the  latter  shall  be  implied  as  if  he  had  conveyed  and 
been  expressed  to  convey  "  as  beneficial  owner  "  the  subject  matter  conveyed 
by  his  direction.  A  tenant  for  life  or  other  person  who  is  merely  a  con- 
senting party  and  has  no  power  to  direct  the  conveyance,  may  be  made  to 
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do  so  for  the  pnipose  only  of  implying  covenants  for  title ;  or  he  may  for  this 
purpose  convey,  by  way  of  confirmation,  as  beneficial  owner,  (in  which  case, 
however,  the  covenant  for  right  to  convey  would  be  faulty,  see  above)  ;  or 
the  statutory  covenants  may  be  expressly  incorporated  by  a  separate  clause. 

The  implied  covenants  may  be  raised  in  the  case  of  a  married  woman  who  ^7  *, 
joins  in  the  conveyance  (see  sub-s.  3)  so  as,  by  virtue  of  the   Married  ™*'"^ 
Women's  Property  Act,  1882,  s.  1,  to  bind  her  separate  estate  in  the  same 
manner  as  if  the  covenant  were  express  ;  and  it  is  provided  (sub-s.  3)  that  if  By  husband 
the  wife  conveys  "  as  beneficial  owner,"  and  the  husband  also  conveys  "  as  *nd  wife, 
beneficial  owner,"  then  the  wife  is  to  be  deemed  to  convey  and  to  be  ex- 
pressed to  convey  by  direction  of  the  husband  as  beneficial  owner,  and  in 
addition  to  the  covenant  implied  on  the  part  of  the  husband  there  is  also 
to  be  implied  a  covenant  by  him  in  the  same  terms  as  the  covenant  implied 
by  the  wife,  the  effect  being  that  three  covenants  are  implied  ;  firsts  by  the 
wife,  binding  her  separate  estate,  as  to  the  acts  of  herself  and  persons  under 
whom  she  claims ;  second^  by  the  husband,  as  to  the  acts  of  himself  and 
the  person  under  whom  he  claims ;  thirds  by  the  husband,  as  to  the  acts  of 
the  wife,  and  persons  under  whom  she  claims. 

The  implied  covenants  are  in  every  case  with  the  person  to  whom  the  Benefit  of 
conveyance  is  made,  or  with  the  persons  jointly  if  more  than  one  to  whom  implied 
the  conveyance  is  made  as  joint  tenants,  or  with  each  of  the  persons  if  more  covenants, 
than  one  to  whom  the  conveyance  is  made  as  tenants  in  common  (sub-s.  1)  ; 
and  the  benefit  of  them  goes  with  the  estate  of  the  implied  covenantee,  and 
(by  sub-s.  6)  is  enforceable  by  every  person  In  whom  such  estate  is  wholly 
or  partially  vested,  and  where  the  covenant  is  with  two  or  more,  the  benefit 
is  to  survive  (s.  60).    In  a  conveyance  to  uses  the  implied  covenants  would 
(in  the  same  manner  as  express  covenants)  be  with  the  grantee  to  uses. 

By  s.  64,  in  the  construction  of  an  implied  covenant  words  importing  the  Construe- 
singular  may  be  read  plural,  and  vice  versa,  and  the  masculine  gender  the  tion. 
feminine. 

The  implied  covenants  may  be  varied  or  extended  by  deed  (sub-s.  7). 

The  enactment  appUes  to  every  description  of  assurance  by  deed,  and  Applica- 
whether  by  grant,  assignment,  appointment,  or  othervrise,  of  any  kind  of  ^ion  of  the 
property,  real  or  personal,  including  a  covenant  to  surrender  copyholds  (see  '^^ 
the  definition  of  *'  conveyance"  in  s.  2)  ;  but  not  to  a  customary  assurance, 
othervrise  than  by  deed,  of  copyhold  or  customary  land,  nor  to  a  lease  at  a 
rent  (sub-s.  5). 

The  statutoiy  covenants  are  sufficiently  in  accordance  with  the  previously  Adoption 
established  practice,  to  be  adopted,  and  they  are  now  practically  universally  of  Act 
relied  on  in  all  ordinary  cases ;  but  occasionally  it  may  be  necessary  to 
Insert  express  covenants  (as  where  the  property  is  situate  abroad),  or  to  vary 
the  statutory  covenants. 

As  to  the  protection  afforded  to  solicitors  and  trustees  adopting  the  Act, 
aee  above,  p.  250,  note. 

In  order  to  raise  the  proper  statutory  covenants,  it  is  essential  that  the  Use  of 
conveying  party  should  expressly  convey  or  direct  the  conveyance  "  as  bene-  particular 
ficial  owner,"  or  convey  as  "  trustee  "  or  "  mortgagee,"  &c.,  as  the  case  may    '^'^ords  is 
be.    Without  these  express  words  no  covenant  will  be  implied,  although  the  ®""®'^***'* 
fact  that  he  is  beneficial  owner  or  trustee,  &c.,  may  appear  from  the  recitals 
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or  otherwise  (see  sub  -s.  4).  But  it  is  considered  to  be  clear  that  it  is  not 
necessary  to  follow  the  precise  words  of  the  Act,  so  long  as  the  character  in 
which  the  person  conveys  is  sufficiently  expressed  ;  e,g,^  in  a  conveyance  by 
the  **  personal  representative  "  of  a  deceased  person  it  is  certainly  not  essen- 
tial to  use  the  words  in  lieu  of  "  executor  "  or  "  administrator  ^ "  but  where 
the  foil  covenants  for  title  are  to  be  implied  (which  is  the  important  case), 
it  is  the  prudent  and  settled  practice  to  use  the  words  **as  ben^cial  owner." 

It  must  not  be  supposed  that  because  the  word  "  convey  "  is  used  in  this  sec- 
tion, and  in  the  forms  in  the  4th  schedule  to  the  Act,  it  is  therefore  necessary 
to  use  that  particular  word  to  imply  the  covenants.  The  word  "  convey  "  in 
the  Act  includes  all  the  ordinary  modes  of  conveyance  (see  s.  2,  and  above, 
p.  371,  note) ;  and  it  is  quite  clear  that  the  ordinaiy  operative  words  of 
conveyance  will  suffice,  both  to  pass  the  estate  and  raise  the  covenants  for 
title. 

It  is  necessary,  where  tenants  in  common  or  others  haying  limited  interests 
join  in  conveying,  to  insert  words  defining  the  particular  share  or  interest 
which  each  party  conveys,  in  order  that  the  implied  ooyenant  of  each  may 
extend  to  such  share  or  interest  only,  and  not  to  the  entirety ;  or  else  to 
limit  the  operation  of  the  covenant  in  this  respect  by  a  subsequent  proviso 
which  is  often  better. 

In  a  conveyance  by  joint  tenants,  or  by  donees  of  a  joint  power  of  appoint- 
ment, as  they  jointly  convey  the  entirety,  the  implied  covenant  would  it 
seems  be  a  joint  one  extending  to  the  entirety ;  and  if  it  is  desired  to  limit 
the  liability  of  each  to  the  share  to  which  he  would  be  entitled  on  a  sever- 
ance,  a  proviso  qualifying  the  statutory  covenant  must  be  inserted. 

Beferenoei  may  here  be  made  to  the  Lands  Glauses  Consolidation  Act, 
1845,  s.  182,  by  which  the  word  ''  grant "  in  a  conveyance  by  a  railway  or 
other  company  under  that  Act,  implies  the  usual  covenants  for  title.  See, 
also,  1  &  2  Vic.  c.  20,  s.  22,  and  the  Acts  referred  to  in  Blph.  Introd.  Con  v. 
8rd  ed.,  p.  91. 

The  common  forms  of  express  covenants  for  title,  &c.,  with  the  ordinaiy 
variations  indicated  in  notes,  are  here  given,  together  with  some  forms  to 
indicate  the  mode  of  implying  the  statutory  covenants,  with  forms  of  pro- 
visoes for  modifying  the  express  or  implied  covenants. 


Freeholds,  Copyholds,  and  Leaseholds  hy  one  Vendor 
to  ONE  Purchaser.     With  Variations  (a). 

That  lease       And  THE  sd,  Vendor ^  doth  hby  covt  with  the  sd,  pchaser^ 
jj^^*^'      his  hrs,  exs,  ads,  and  assigns  that  notwg  anything  by  him, 


Covenants,  (fl)  Where  a  vendor  can  present  a  clear  title,  which  he  claims  under  a 
when  ex-  purchase  for  valuable  consideration,  he  covenants  only  for  his  own  acts, 
tended  to     The  covenant  extends  to  the  ancestors  and  testators  in  the  case  of  a  title 


COVENANTS   FOR  TITLE.  429 

the  sdy  vendor^  [or  the   sd  X.   deced]  done,  omitted,  or 
knowingly  suffered  to  the  contrary,  the  sd  lease  is  now  valid 
and  subsistg  and  in  nowise  forfeited,  surrendered,  or  become 
void  or  voidable  :  And  that  the  rent  and  covts  on  the  pt  Tl»t  rent 
of  the  lessee  and  condons  by  and  in  the  sd  lease  reserved  jositB  paid 
and  contd  have  been  duly  pd,  observed,  and  pformed  up  to  J^^^' 
the  date  of  these  psnts  :  And  that  notwg  anything  by  him  p^^^  ^^^^ 
the  sd,  vendor,  or  any  of  his  ancestors  or  testors  [or,  the  sd  to  convey 
X.  deced]  done,  omitted,  or  knowingly  suffered,  he  the   sd,  &c, 
vendor,  now  hath  full  power  to  assure  all  the   sd  freehd 
hereds  and  premes  hinbfe  expd  to  be  hby  assured  to  the 
use  of  the  sd,  pchaser,  his  hrs  and  assigns,  subjt  as  afsd, 
or,  **  subjt  to  the  sd  respive  leases,  chges,  and  incumbces 
to  wch  the  assurce  hby  made  is  hinbfe  expd  to  be  subjt,"  and 
to  surrender  all  the  sd  copyhd  hereds  and  premes  hinbfe 
covted  to  be  surrendered  to  the  use  of  the  sd,  pchaser,  his 
hrs  and  assigns  in  mner  and  subjt  as  afsd  accordg  to  the 
custom  of  the  sd  manor,  and  to  assign  all  the  sd  leasehd 
hereds  and  premes  hinbfe  expd  to  be  hby  assigned  unto  the 


deriyed  under  a  will  and  an  intestacy  respectively.    The  words  in  brackets  acts  of 
"  or  the  said  X.,  deceased,"  are  applicable  where  the  covenant  extends  only  ancestors 
to  the  acts  of  a  particular  ancestor  or  testator.    Under  the  statutory  cove-  ^^^  tes- 
Hants  a  vendor  claiming  under  a  settlement  (whether  voluntary  or  for  value),  t^tora. 
would  be  liable  also  for  the  acts  of  the  settlor ;  see  p.  425. 

For  several  leases,  say  **respive    leases,*' and  "  respive    terms,  Variations. 
&C."  Several 

ICttSOO. 

If  trustees,  mortgagees,  or  other  parties  join  in  the  conveyance,  the  cove-  (uu^. 

nant  wiU  be  that  "the  sd,  vendor,  with  the  concurrence  of  the  sd,  parties 
other  conveying  pties,  now  hath  full  power,  &c."  concumng. 

For  the  word  "  assure,"  the  words  "  grant,"  "  appt,"  "  appt  and  Other 
grant,"  "  rele,"  ^^  "convey,"  may  be  substituted  according  to  the  ^^S 
nature  of  the  conveyance.  aoce. 

In  a  conveyance  to  the  uses  of  a  settlement  or  will,  or  any  uses  less  To  uses  of 
simple  than  to  the  purchaser  in  fee,  substitute  for  the  words  '^  to  the  USe  settlement 

of  the  sd,  pchasery  his  hrs  and  assigns,"  the  words  **  to  the  uses 
and  in  mner  hinbfe  expd.*' 

The  above  form  is  applicable  to  a  sale,  subject  to  leases  or  incumbrances,  ijeases  or 

If  not  required,  the  words  "  subjt,  &C.,"  will  be  omitted  throughout.         incum- 

branoes. 
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8d,  pchaser,  his  exs,  ads»  and  assigns  for  all  the  r^idue  now 
Far  qaiei    unexpired  of  the  sd  term  in  mner  and  snbjt  as  afsd :  Ani> 
enjoyment  ^.^AT  the  sd  freehd  and  copyhd  premes  and  every  pt  thof 
shall  remain  and  be  to  the  use  of  the  sd,  pchaser,  his  hrs 
and  assigns  in  mner  afsd,  and  that  the  sd  leasehd  premes 
shall  during  the  residue  of  the  sd  term  remain  and  be  to  the 
sd,  pchaser,  his  exs,  ads,  and  assigns,  in  mner  afsd,  and 
that  all  the  sd  hereds  and  premes  shall  be  quietly  entd  into 
and  upon  and  held  and  enjoyed,  and  the  rents  and  profits 
thof  reced  accdly  subjt  as  afsd  witht  any  interruption,  claim, 
or  demand  by  the  sd,  vendor,  his  hrs,  exs,  or  ads,  or  any 
pson  claimg  under  or  in  trust  for  him  or  any  of  his  ancestors 
or  testors  [or,  the  sd  X.  deced]  other  than  and  except  any 
pson  or  psons  claimg  in  respt  of  any  of  the  chges  or  incumbces 
Free  from   afsd  :  Amd  THAT  dischged  from  or  orwise  by  the  sd,  vendor, 
bnnoes.      ^^  ^^^^9  ^^s,  or  ads  sufftly  indemnified  agst  all  incumbces, 
claims,  and  demands  created  by  him  the  sd,  vendor,  or  any 
of  his  ancestors  or  testors  [or,  the  sd  X.  deced]  or  any  pson 
or  psons  claimg  or  to  claim  through,  under,  or  in  trust  for 
For  further  him,  them,  or  any  of  them  save  as  afsd  :  And  that  he  the 
^'   sd,  vendor,  and  every  paon  havg  or  claimg  any  este,  right, 
or  intt  in  or  to  the  sd  freehd,  copyhd,  and  leasehd  premes 
resply,  or  any  of  them,  or  any  pt  thof  resply,  under  or  in 
trust  for  him  the  sd,  vendor,  or  any  of  his  ancestors  or 
testors  [or,  the  sd  X.  deced]  will  at  all  times,  at  the  cost  of 
•  the  pson  or  psons  requiring  the  same,  exte  and  do  all  such 
assurces  and  acts  for  the  further  or  more  effectually  assur- 
ing the  sd  freehd  and  copyhd  premes,  or  any  pt  thof  resply, 
to  the  use  of  the  sd,  pchaser,  his  hrs  and  assigns,  in  mner 
and  subjt  as  afsd,  and  assigning  the  sd  leasehd  premes,  or 
any  pt  thof,  unto  the  sd,  pchaser,  his  hrs,  ads,  and  assigns 
for  the  residue  wch  shall  be  then  unexpired  of  the  sd  term, 
in  mner  and  subjt  as  afsd,  as  shall  be  reasbly  required. 
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n. 

Freeholds  or  Copyholds,  in  a  conveyance  by  Joint 
Tenants,  Tenants  in  Common,  or  Copakceners, 
one  being  a  Married  Woman  whose  Husband  joins. 
Variations,  where  the  parties  are  interested  in 
Unequal  Shares.  Also  where  the  Wife  covenants. 
Also  for  a  conveyance  by  Tenant  for  Life  and 
Bemaindermen  (a). 

And  (6)  each  of  them  the  sd,  covtors  by  name,  [or,  the  sd  Por  right 

pties  hto  of  the and pts],  other  than  the  sd,  wife,  ^  ^^"^^J^ 

so  as  to  be  answerable  or  liable  only  in  respt  of,  ifjt  tenants, 

"  one  equal share  of  or  in  the  sd  hereds  and  premes  hby 

assured,"  if  tenants  in  common  or  coparceners,  "the  share 
or  intt  of  or  in  the  sd  hereds  and  premes  hby  assured  to 
wch  the  covtg  pty  or  his  wife  is  or  claims  to  be  entled,  or 
has  or  claims  to  have  power  to  appt  or  dispose  of  as  afsd," 
and  only  in  respt  of  the  acts  and  defaults  of  himself  or 
herself,  and  of  his  or  her  ancestors  or  testors,  and  of  psons 
daimg  imder  or  in  trust  for  him,  her,  or  them  resply,  and 
in  the  case  of  the  sd,  husbd,  in  respt  of  the  acts  and  defaults 

of  the  sd ,  his  wife,  and  of  psons  claimg  under  her,  but 

not  further  or  orwise  (c),  doth  hby  covt  with  the  sd,  pchaser 

(a)  For  other  yariations,  see  note  to  last  form. 

(h)  Tot  a  conveyance  by  tenant  for  life  and  remaindermen,  say, 

"  And  the  sd,  tenant  for  life,  so  far  as  relates  to  the  title  Variation 
and  further  assurce  of  the  sd  hereds  and  premes  hby  assured  ^ucehj^^ 
during  his  life,  and  each  of  them  the  sd,  remrmen,  so  far  as  tenant  for 

relates  to  the  title  to  and  further  assurce  of  one  equal remainder- 

pt  or  share  or  in  the  same  premes,  or,  '  the  pt  or  share  of  or  ™®^' 
in  the  premes  to  wch  he  is  or  claims  to  be  entled  as  afsd,'  in 
remr  expectant  on  the  life  este  of  the  sd,  tenant  for  life, 
thrin  doth  hby,  &c." 

(e)  If  the  wife  covenants  to  bind  her  separate  estate,  add  here,  **  and  the  Variation. 

sd,  taife,  to  the  intent  to  bind  her  septe  este,  and  so  far  as  by^^fTto 
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or  grantee  to  nsee,  his  hrs  and  assigns,  that  notwg  anything 
by  them,  the  sd  coTtg  pties,  and  the  sd,  wife,  or  any  of 
them,  or  any  of  their  ancestors  or  testors,  or  any  pson 
claimg  under  or  in  trust  for  them  or  any  of  them,  done, 
omitted,  or  knowgly  suffered  to  the  contrary,  they,  the  sd 
covtg  pties,  and  the  sd,  wife,  resply  now  have  full  power. 

For  quiet  Jq^  right  to  convey  as  in  No.  I. :  For  quiet  enjoymt,  as  in 
No.  I.,  witht  any  interruption,  claim,  or  demand  by  the  sd 
covtg  pties  and  the  sd,  toifey  or  any  of  them,  or  any  pson 
claimg  under  or  in  trust  for  them  or  any  of  them,  or  any 

Free  from    of  their  ancestors  or  testors :    And    that  dischged   from, 

bnn^.  ^^  orwise  by  the  sd  covtg  pties  resply,  or  their  respive  hrs, 
exs,  or  ads,  indemnified  agst  all  estes  and  incumbces  created 
by  the  sd  covtg  pties,  and  the  sd,  wife,  or  any  of  them,  or 
any  of  their  ancestors  or  testors,  or  any  pson  claimg  under 
or  in  trust  for  them  or  any  of  them :  And  further  that 

For  further  the  sd  covtg  pties  and  the  sd,  wife,  resply,  and  every  pson 
havg  or  claimg  any  este,  right,  or  intt  in  or  to  the  premes, 
or  any  pt  thof,  under  or  in  trust  for  them,  or  any  of  them, 
or  any  of  their  ancestors  or  testors,  will  at  all  times  hrafter. 
Sec.,  for  further  assurce,  as  in  No.  I. 


in. 

Personal  Property.    Variation  for  life  Policy. 

For  right        And  THE  sd,  vcndor,  doth  hby  covt  with  the  sd,  pchaser, 
to  assign,    j^g  ^^g^  ^^^^  j^^j  assigns  (a),  that  notwg  anything  by  him, 

bind  her     regards  one  equal share,  or,  "  the  share  to  wch  she  is  or 

separate  claims  to  be  entled  as  afsd,'*  of  and  in  the  sd  premes,  and  the 
acts  and  defaults  of  herself  and  her  ancestors  and  testors, 
and  psons  claiming  under  or  in  trust  for  them  or  any  of  them 
resply,  but  not  further  or  orwise." 

(a)  The  words  "  exs,  ads,  and  assigns,*'  may  liere  be  omitted  ;  see 
p.  3,  note. 
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-the  sd,  vendor,  [or  the  sd  X.  deced],  done,  omitted,  or 
knowgly  suffered  to  the  contrary  {b)^  he,  the  sd,  vendor,  now 
hath  full  power  to  assign  the  premes  hinbfe  expd  to  be  hby 
assigned  unto  the  sd,  pchaeer,  his  exs,  ads,  and  assigns  in 
mner  afed,  free  from  incumbces  :     And  that  he,  the  sd,  ^^^  'ni^w 

MBurance. 

vendor,  and  every  pson  havg  or  claimg  any  este,  right,  or 
intt  in  or  to  the  premes,  or  any  pt  thof,  under  or  in  trust 
for  him  [or  the  sd  X.  deced]  wiU  at  all  times,  at  the  cost  of 
the  sd,  pchaser,  his  exs,  ads,  or  assigns,  exte  and  do  all  such 
assurces  and  acts  for  the  further  or  more  effectually  assuring 
the  premes  or  any  pt  thof  unto  the  sd,  pchaser,  his  exs,  ads, 
and  assigns,  and  enablg  him  and  them  to  recover,  rece  and 
obtain  paymt  and  transfer  of  the  same  as  shall  be  reasbly 
required. 


IV. 

Covenant  against  Incumbrances  by  One  with  One /or 
Beal  or  Personal  Estate,  Variations  for  a 
conveyance  to  Joint  Tenants,  or  Tenants  in 
Common. 

And  the  sd,  covtor,  doth  hby  covt  with  the  sd,  pchaser 
or  grantee  to  uses,  his  hrs  [for  leasehds  or  personalty,  his  exs, 
ads],  and  assigns  (c),  that  the  sd,  covtor,  hath  not  at  any 


(J)  For  a  policy  of  aasurance,  say,  "  the  sd  policy  is  now   valid 

and  subsistg  and  in  nowise  forfeited  or  become  void  or 
voidable,  and  thatnotwg  any  such  thing  as  afsd,"  and  describe 
the  property  as  "  the  sd  poUcy  and  premes  hinbfe  expd,  &c." 

(o)  For  a  conveyance  to  joint  tenants  say,  ^'  their  hrs,  or,  '  exs, 
ads  '  and  assigns."     For  a  conyeyance  to  tenants  in  common,  add, 

"  and  as  a  septe  covt  with  each  of  them,  &c."  As  to  the  omis- 
sion of  the  words  '*  hrs  and  assigns,"  or,  "  exs,  ads  and  assigns," 

in  the  case  of  the  covenantee,  see  the  Ck>nY.  Act,  1881,  s.  68,  aboye,  p.  3, 
note. 
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time  htofore  done,  or  knowgly  omitted  or  suffered,  or  been 
pty  or  privy  to  anything  whby  or  by  means  whof  the  premes 
hinbfe  expd  to  be  hby  assured  (d)^  or  any  pt  thof,  are,  is,  or 
may  be  incumbered  or  affected  in  any  mner  whatsr,  or  whby 
he,  the  sd,  covtar,  is  in  stnywise  prevented  from  assuring  the 
same  premes,  or  any  pt  thof,  in  mner  afsd. 


Covenant  against  Incumbrances  hy  Two  or  more  with  One 

for  Real  or  Personal  Estate  (e). 

And  each  of  them  the  sd,  covtors,  so  far  as  relates  to  his 
own  acts  and  omissions  only,  doth  hby  covt  with  the  sd,  pchaser 
or  grantee  to  uses,  his  hrs  [Jbr  leaseMs  or  personalty,  his  exs, 
ads],  and  assigns,  that  they  the  sd  covtors,  or,  "  the  sd  covtg 
pties,"  resply,  have  not  at  any  time  htofore  done,  or  knowgly 
omitted  or  suffered,  or  been  pty  or  privy  to  anything  whby 
or  by  means  whof  the  premes  hinbfe  expd  to  be  hby  assured 
or  any  pt  thof,  are,  is,  or  may  be  incumbered  or  affected  in 
any  mner  whatsr,  or  whby  they,  the  sd,  covtors,  or,  "  the  sd 
covtg  pties,''  resply,  are  in  anywise  prevented  from  assuring 
the  same  premes,  or  any  pt  thof,  in  mner  afsd. 


(d)  For   "  assured,"   and  "  assuring,"  the  words  "  granted," 

**  granting,"  or  as  the  case  may  be,  may  be  sabstituted,  see  note  (a)  to 
Form  I. 

(^)  For  variations  for  conveyance  to  joint  tenants  or  tenants  in  common, 
&c.,  see  notes  to  last  form. 
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IMPLIED  COVENANTS  (a). 

I.  The  sd,  vendor,  as  beneficial  owner,  doth  hby  grant  Aiwolate 
[or,  assign,  appt,  or  as  the  case  may  ftc],  &c.  ^'"'*' 

n.  The  sd,  vendors,  jtly  aa  beneficial  owners  do  hby  grant  J^"»* 
\oT,  assign,  appt,  or  as  the  case  may  he'\,  &c. 

m.  The  sd,  vendors,  each  of  them  conveying  aa  beneficial  T«nMitiin 

owner  of  one  undivided  moiety  [equal share]  of  the  (d). 

hereds  and  premes  hby  assured,  or,  ''of  the  respive  share, 
este,  or  intt  in  the  hereds  and  premes  hby  assured  -to  wch 
he  is  or  claims  to  be  entled  as  hinbfe  appears,  and  all  other 
(if  any),  his  este  or  intt  thrin,'*  do  resply  hby  grant,  &c. 

IV.  The  sd  a.,  aa  beneficial  owner  as  to  one  undivided  The  Kunc 

'  Another 

equal share  of  and  all  other  if  any  his  este  or  intt  form  (d). 

in  the  hereds  and  premes  hby  assured,  and  the  sd  B.,  as 

beneficial  owner  as  to  one  undivided  equal share  of 

and  all  other  (if  any)  his  este  or  intt  in  the  same  premes, 
&c.,  &c.,  do  resply  hby  grant,  &c. 

V.  The  sd  A.,  as  beneficial  owner  as  to  the  este  for  his  Tenant  for 
life  in  the  hereds  and  premes  hby  assured,  and  the  sd  B.,  romainder- 

(a)  See  above,  p.  435. 

(If)  This  implies  the  usual  coyenants  for  title  and  further  aesurance  by  the 
Yendor. 

(c)  This  implies  the  usual  covenants  for  title,  &c.,  by  the  vendors  jointly, 
extending  to  the  entirety  of  the  property.  If  it  is  desired  to  restrict  the 
coTenants  to  the  shares  to  which  they  would  be  entitled  on  a  severance,  the 
proviso,  p.  439,  should  be  inserted. 

(d)  These  imply  the  usual  covenants  for  title,  &c.,  by  each  of  the  vendors 
extending  to  his  own  share  only.  In  defining  the  shares  or  estates  which 
each  party  conveys  with  the  object  of  restricting  his  covenants  for  title,  care 
is  required  that  this  does  not  operate  also  to  restrict  the  operation  of  the  con- 
Teyance  in  case  the  share  or  interest  of  any  of  the  parties  should  be  mis- 
stated, and  should  in  fact  be  greater.  The  general  words  *'  and  all  other, 
iJ^C.,"  ftre  therefore  added.  See  another  form  of  such  general  words  at  the 
end  of  Form  xii.,  i^fra.  Where  the  interests  of  the  conveying  parties  are 
yarious,  it  may  be  simpler  and  less  troublesome  to  maJce  the  parties  convey 

"accordg  to  their  respive  estes,  powers/  and  intts,"  without 

defining  them,  but  with  a  statement  of  the  character,  whether  as  beneficial 
o>wner  or  trustee,  &c.,  in  which  each  conveys ;  and  to  limit  the  operation  of 
the  covenants  by  the  proviso,  p.  489. 

F  F  2 
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man  in  fee  as    beneficial    owner  as    to    the  reversion    in  fee    simple 

expectant  on  the  life  este  of  the  sd  A.  in  the  same  premes, 

do  resply  hby  grant,  (fee. 
"Wife  (6).         VI.  The  sd,  wife,  as  beneficial  owner  [with  the  concurrce 

of  the  sd,  hushd^  doth  hby,  (fee. 
Hasband         vn.  The  sd,  wife,  as  beneficial  owner,  doth  hby  grant, 
and  wife     ^^^  ^^  ^^^  htisbd,  M  beneficial  owner,  doth  hby  grant  and 

confirm,  &c. 
Various  vm.  The  sd,  vendors,  each  of  them  conveying  as  bene- 

ownen.       ficial  ownor  of  the  respive  [share]  este  or  intt  in  the  hereds 
VariAtion    ^lhA,  premes  hby  assured  to  wch  he  is  or  claims  to  be  entled 

for  mamed  m.  ^ 

woman  (c{).  [or  wch  he  has  power  to  appt  or  dispose  of],  as  hinbfe 
appears,  and  all  other  (if  any)  his  este  or  intt  thrin,  [and  the 
sd,  hiishd  and  wife,  each  of  them  conveying  as  beneficial 
owner  of  the  [share]  este  or  intt  in  the  same  premes  to  wch 
the  sd,  wife  {e)  is  or  claims  to  be  entled  [or,  has  power  to 
appt  or^  to  dispose  of],  as  hinbfe  appears],  and  all  other, 
&c.,  do  resply,  accordg  to  their  respive  [shares]  estes  and 
intts  [and  powers],  grant,  <fec. 

^''™*®^         IX.  The  sd as  trees  [of  the  hinbfe  recited  indre  of 

mortga- 

gees,  &c.     settlemt,   or,    "will"]   or,   "as   mtgees,"   or,   "as   psonal 
^•^)-  repves,"  or,  "exs,**  or,  "ads  of  the  sd  X.,  deced,"  or,  "as 


(a)  This  implies  covenants  for  title,  &c.,  by  A.  as  to  his  life  estate,  and  by 
B.  as  to  the  reversion  in  fee. 

(5)  This  implies  the  usual  covenants  for  title,  &c.,  by  the  wife  as  to  the  acta 
of  herself  and  her  ancestors,  &c.,  binding  her  separate  estate,  but  no  cove- 
nant by  the  husband.  If  the  wife  has  power  to  dispose  of  the  property  as  a 
feme  sole  under  the  Married  Women's  Property  Act,  1882,  or  otherwise,  the 
husband's  concurrence  is  of  course  unnecessary,  unless  it  Is  desired  to  obtain 
covenants  from  him,  as  in  the  next  form. 

(^)  As  to  what  covenants  this  implies,  see  p.  427. 

(rf)  This  implies  covenants  for  title,  &c.,  by  each  party  limited  to  the  share 
or  interest  conveyed  by  him,  the  husband's  covenant  also  extending  to  the 
wife's  share. 

(tf)  If  both  the  marriage  and  the  acquisition  of  the  property  were  before 
1883,  add  here,  **  or  the  sd,  hxishd,  in  her  right  *' ;  see  the  Married 
Women's  Property  Act,  1882,  ss.  1,  2,  5. 

(/)  This  implies  a  covenant  against  incumbrances  by  each  of  the  convey- 
ing parties  as  to  his  own  acts,  &c.,  only.  There  is  of  course  no  objection  to 
referring  to  the  settlement  or  other  instrument  under  which  the  trust  arisee. 
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committee  of  the  sd  X./'  or,  '*  xinder  the  hinbfe  recited  order 
of,  ftc.,"  do  resply  [doth]  hby  grant,  &c. 

X.  The  sd as  trees,  or  as  the  case  may  be,  see  precedg  Direciing 

form,  by  the  diron  of  the  sd  Z.,  directg  as  benefldal  owner,  ^**^  ^*^' 
do  hby  grant,  or,  "  appt,"  [and  the  sd  Z.,  doth  hby  convey 

and  confirm,]  &c. 

XI.  The  sd as  trees,  &c.,  or  as  the  case  may  be,  see  Conaenting 

form  IX.,  with  the  consent,  or,  "  at  the  request,"  of  the  sd  Z.       ^     ' 

[and  for  the  ppose  only  of  implying  covts  by  the  sd  Z.  for 
title  and  further  assurce  by  the  diron  also  of  the  sd  Z., 
directg  as  beneficial  owner],  do  hby  grant,  or,  '*  appt,'*  and 
the  sd  Z.  [as  beneficial  owner]  doth  hby  convey  and  con- 
firm, &c. 

xn.  The  sd  A.,  as  beneficial  owner,  as  to  one  moiety  of  a  Porm  in 
moiety  (being  one  equal  fourth  part  of  the  entirety)  of  the  ^°,^^ 
hereds  and  premes  hinafter  described  and  intd  to  be  hby***?""*" 
assured,  doth  hby  grant,  and  the  sd  B.  and  C,  as  trees  and  holds  held 

as    to   the   one   equal  pt  of  a  moiety   of  the  same  ^^|^^*' 

premes  to  wch  the  sd  D.  is  or  claims  to  be  beneficially  shares  (c). 


(a)  This  implies  the  same  coyenant  as  the  preceding  form,  and  in  addition 
the  usual  covenants  for  title,  &c.,  by  Z.,  extending  to  the  acts  of  the  trostees. 
This  or  the  next  form  may  be  used  where  a  beneficiary  joins  in  a  conveyance 
by  trustees  to  covenant  for  title.  No  additional  covenants  are  impUed  by 
Tnftlring  Z.  also  convcy  "  as  beneficial  owner  ; "  see  p.  426. 

(&)  This  implies  the  same  covenants  as  the  last  form,  if  the  words  of 
direction  (which  are  bracketed)  are  inserted  ;  or  in  lieu  of  this,  Z.  may  be 
made  to  convey  by  way  of  confirmation  **  as  beneficial  owner,"  by  inserting 
those  words  in  the  subsequent  part  of  the  clause,  which  would  imply  the 
8$kme  covenants  by  Z.  except  that  they  would  not  then  extend  to  the  acts  of 
tlie  trustees,  and  the  covenant  for  right  to  convey  would  be  faulty  ;  see  pp.  426 
— 427.  The  words  of  direction,  unless  qualified  as  above,  may  in  this  case  be 
objectionable,  and  if  the  sale  is  by  trustees,  would  imply  a  breach  of  trust. 
If  preferred  the  statutory  covenants  may  be  incorporated  in  this  case  by  a 
separate  clause  ;  see  p.  439,  form  xiii. 

(<?)  This  implies  covenants  for  title  by  A.,  D.  and  G.  as  to  their  respective 
shares  ;  by  K.  as  to  the  share  conveyed  by  his  direction  ;  by  L.,  binding  her 
separate  estate,  and  by  M.,  her  husband,  as  to  her  share ;  by  N.  as  to  his  life 
estate  in,  and  O.  as  to  the  reversion  in  fee  of,  their  share  ;  and  covenants 
against  incumbrances  by  B.,  C,  and  H.,  as  trustees,  and  E.  and  F.,  as  mort- 
gagees, as  to  the  shares  conyeyed  by  them  ;  in  the  case  of  P.,  who  releases  a 
charge  of  an  annuity,  as  the  statutory  words  arc  not  appropriate,  the  covenant 
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entled,  at  his  request,  do  hby  grant,  and  the  sd  D.,  as 

beneficial  owner,  as  to  such  last-mentd pt  of  a  moiety, 

doth  hby  grant  and  oonfirm,   and  the  sd  E.  and  F.,  as 

mtgees  and  as  to  one  equal share  of  the  premes,  by  the 

diron  of  the  sd  G.,  do  hby  grant,  And  the  sd  G.,  as  bene- 
ficial owner,  as  to  such  last-mentd  share,  doth  hby 

grant  and  confirm,  And  the  sd  H.,  as  tree  as  to  one  equal 

share  of  the  premes,  in  exercise  of  the  power  for  this  ppose 
vested  in  him,  under  the  hinbfe  recited  indre  of,  &c.,  and 
of  every  other  power,  &c.,  and  with  the  consent  (hby 
testified)  and  bj  the  diron  of  the  sd  K,  directg  as  beneficial 
owner,  doth  hby  appt  and  convey,  and  the  sd  L.,  as  bene- 
ficial   owner,   as  to   one   other  equalj share  of  the 

premes  (a),   doth  hby  grant,  and  the  sd  M.,  as  beneficial 

owner,  as  to  such  last-mentd share,  doth  hby  grant 

and  confirm,  and  the  sd  N.,  as  beneficial  owner,  as  to  his 

este  for  life  in  one  other  equal share  of  the  premes, 

and  the  sd  O.,  as  beneficial  owner,  as  to  the  reversion  [or, 
"  remr  "  (b),  as  the  case  may  be"}  of  the  same  share  after  the 
dece  of  the  sd  N.,  do  resply  hby  grant,  And  the  sd  P.,  as  to 
his  sd  anny,  and  to  the  intent  that  the  usual  statutory 
tree's  covt  agst  incumbces  shall  be  deemed  to  be  hby 
implied  on  his  pt,  doth  hby  rele  and  all  of  them  the  sd 

respive  conveying  psons  pties  hto  of  the  first pts  as  to 

all  other,  if  any,  the  shares,  estes,  or  intts  in  the  premes 
wch  they  resply  are  entled  to  or  have  power  to  dispose  of, 
do  resply  hby  convey,  appt,  assure,  and  rele,  &c.,  unto,  <fec. 


against  incnmbrances  is  expreaslj  incorporated.  In  the  case  of  trustees 
and  mortgagees,  as  they  covenant  as  to  their  own  acts  only,  there  is  not  tiie 
same  necessity  as  in  the  case  of  beneficial  owners  for  defining  the  precise 
shares  or  interests  conveyed  by  them,  though  it  is  here  done.  As  to  the 
above  mode  of  restricting  the  covenants,  see  p.  428. 
(a)  If  both  the  marriage  and  the  acquisition  of  the  property  were  before 

1882,  add  here, "  and  with  the  concurrce  of  the  sd  M.,  her 

husbd."    See  the  Married  Women*s  Property  Act,  1882,  ss.  1,  2,  and  5. 

(})  As  to  the  difference  between  reversion  and  remainder,  see  Symons  v. 
LeaJter,  15  Q.  B.  D.  629. 
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xni.  And  it  is  hby  decld  that  the  same  covts  shall  be  CUnw  in- 
deemed  to  be  implied  by  these  psnts  on  the  pt  of  the  sd  Z.  Btatotory 
for  the  title  to  and  further  assurce  of  the  sd  premes  hby  ^J^JJ^** 
assured,  as  if  he  [had  joined  in  the  assurce  thof  hby  made,  (a). 
and]  had  been  expd  to  assure  the  same  as  beneficial  owner 
[and  the  other  pties  makg  or  concurring  in  such  assurce 
had  been  expd  so  to  do  by  his  diron]  (6). 

XIV.  And  it  is  hby  decld  that  the  same  covt  shall   be  Clauae  in- 
deemed  to  be  implied  by  these  psnts  on  the  pt  of  the  sd  Z.,  suiaioiy 
as  if  he  had  been  expd  to  assure  [rele]  the  premes  hby  ?^^f  * 
assured  as  tree  [mtgee].  incam- 

bimaceB. 


Provisoes. 

I.  Provd  always,  and  it  is  hby  agrd,  that  the  liability  ProTiso 
of  each  of  them,  the  sd,  conveying  pties,  or,  "the  sd  pties  li^brnty 

hto  of  the  first parts,"  resply  and  their  respive  hrs,  exs,  ^^T^ 

and  ads  under  the  covts  for  the  title  to  and  further  assurce  of  covenanta 
the  sd  hereds  and  premes  hby  assured  wch  are  implied  by  J^^'jJ  ^^ 
law  by  reason  of  their  resply  joining  in  or  confirming  the  tenantB  in 
conveyce  hby  made  as  beneficial  ownerB  shall  extend  to  one  ^^c\^ 

equal  undivided share  only  of  the  premes,  or,  "  to  the 

share,  este,  or  intt  of  or  in  the  premes  to  wch  he  is  or 
claims  to  be  entled,  or  wch  he  has  or  claims  to  have  power 
to  appt  or  dispose  of  as  hinbfe  recited,  and  not  further,"  or, 
"  the  liability  of  the  sd  respive,  conveying  pties,  dc,  dc,  as 
above,  shall  be  Umd  as  follows  (that  is  to  say),  the  sd  A. 
shall  be  liable  under  such  implied  covts  to  the  extent  of 
one  equal  third  pt  of  the  premes  and  not  further,  the  sd  B. 
and  C.  (d),  his  wife  shall  be  liable  thrunder  to  the  extent  of 
one  equal  third  pt  of  the  premes  and  not  further,  &c.,  &c.' 


i» 


(a)  See  p.  425  et  scq. 
lb}  See  p.  426. 
(tf)  See  p.  428. 

(d)  The  husband  need  not  concur  where  the  marriage  or  the  acquisition  of 
the  property  was  after  1882 ;  see  note  (ai),  last  page. 
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PrOTiao 
restricting 
oovenantB 
by  tenant 
for  life  (a). 


Proriio 

restricting 

liability  of 

directing 

party  under 

statutory 

covenants. 


ProTiso 
limiting 
liability 
of  cove- 
nantors 
to  their 
shares 
of  the 
purchase- 
money  (c). 


n.  Proyd  always  that,  as  respts  the  revermon  (&)  [p^,  remr, 
as  the  case  may  he'}  expectant  on  the  life  este  of  the  sd,  life 
tenant,  in  the  premes,  and  the  title  to  and  farther  assnrce  of  the 
premes  after  his  deaths  the  covts  by  the  sd,  life  tenant^  wch 
are  implied  by  law  by  reason  of  his  being  expd  to  convey  as 
beneficial  owner  shall  not  extend  to  the  acts  or  defaults  of 
any  pson  or  psons  other  than  or  besides  himself  and  his 
own  hrs  [exs  or  ads],  and  psons  claimg  through  or  in  trust 
for  him,  them,  or  any  of  them. 

in.  Provd  always,  and  it  is  hby  decld  that  the  oovts  of 
the  sd  A.  for  the  title  to  and  further  assurce  of  the  premes, 
wch  are  implied  by  reason  of  the  sd  B.  being  expd  to 
convey  by  his  diron  shall  not  extend  so  as  to  render  him 
liable  in  respt  of  the  acts  or  defaults  of  the  sd  B.^  or  of  any 
pson  claimg  under  him. 

IV.  Provd  always,  and  it  is  hby  agrd,  that  the  total  amt 

recoverable  from   each  of  them  the  sd and  ,  or 

from  his  hrs,  exs,  or  ads,  by  way  of  damages  under  the 

respive  covts  by  them  the  sd and resply  hinbfe 

contd,  or,  "  wch  are  implied  by  statute,"  for  the  title  to 
and  further  assurce  of  the  premes  hby  assured,  shall  not 

exceed  the   sum   of  £ ,  or^  "the  sevl   sums  hinafter 

mentd,  that  is  to  say,  from  the  sd ,  his  hrs,  exs,  or  ads, 

the  sum  of  £ ,  and  from  the  sd ,  his  hrs,  exs,  or 

ads,  the  sum  of  £ ." 


(a)  This  form  is  intended  for  a  case  where  a  tenant  for  life  enters  into 
covenants  for  title,  express  or  statutory,  on  a  sale  by  the  .trustees,  and  the 
coTcnants  extend  to  the  acts  of  a  prior  owner,  e.g,y  a  testator  or  settlor ;  but  if 
the  covenants  are  confined  to  the  covenantor's  own  acts  the  proviso  is  not 
required.  The  proviso  is  adapted  also  to  a  conveyance  by  a  tenant  for  life 
under  the  Settled  Land  Act,  1882. 

(5)  See  note  (ft),  p.  438. 

(<?)  This  is  not  a  correct  mode  of  restricting  the  liability  ;  see  Dart,  V.  k  P. 
p.  895. 
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COVENANTS  FOR  PRODUCTION  OF 

DEEDS  (a). 


I. 

Full  form  of  Covenant  by  one  Vendor  with  one  Pur- 
chaser f(yr  Production  of  deeds ;  with  proviso  for 
Substituted  Covenant  on  the  vendor  Parting 
WITH  the  deeds.  Variations  for  Leaseholds  or 
Personalty,  for  a  Conveyance  hy  or  to  Joint 
Tenants  or  Tenants  in  Common,  and  where  the 
covenant  for  prodtictlon  is  contained  in  a  Separate 
Deed.     » 

The  sd,  vendor,  doth  hby,  for  himself,  his  hrs,  exs,  ads,  To  pro- 
and  assigns,  covt  with  the  sd,  pchaser  or  grantee  to  uses,  his  ^^ 


(a)  The  Conv.  Act,  1881,  s.  9,  contains  proviflions  intended  to  obriate  Statutory 
the  insertion  of  the  fall  covenants  for  prodaction  and  safe  custody  of  doca-  oovenanta 
ments  by  substituting  very  short  forms  of  : — 1.  An  acknowledgment  of  the  '!*  produc- 
right  to  production  and  delivery  of  copies  ;  and,  2.  An  undertaking  for  safe    ^\^    < 
costody  ;  to  which  an  operation  is  given  similar  to  that  of  the  old  form  of  ^^^  deeds, 
covenant  by  trustees  or  mortgagees  (Form  n.)?  in  respect  of  the  personal 
liability  ceasing  on  the  covenantor  parting  with  the  deeds,  but  the  obligation 
attaching  on  the  deeds  against  the  holder  for  the  time  being  ;  whereas  the 
liability  under  the  old  form  of  covenant  of  a  beneficial  owner  continues  after 
he  parts  with  the  deeds,  unless  there  is  a  proviso  for  cesser  of  the  liability  on 
his  procuring  a  substituted  covenant  (see  Form  !.)» and  this  is  procured ; 
which,  however,  it  seldom  was  on  account  of  the  trouble  and  expense.    The 
Act  has  led  to  an  assimilation  of  the  practice  In  the  two  cases. 

The  statutoiy  covenant  difEers  from  the  old  trustees*  and  mortgagees'  Operation 
covenant    in   this,  that  the  latter  imposes  a  liability    only  while    the   of  statutory 
covenantors  have  the  "  actual  custody  "  of  the  deeds,  but,  under  the  statute,  covenant 
they  are  liable  while  having  the  "  custody  or  control "  of  them ;  this  is  of  no  J'*  ^I^ 
importance  as  regards  the  covenant  for  production,  but  it  renders  the  statu-  ^^^  mort- 
tory  undertaking  for  safe  custody  more  onerous  than  the  old  express  cove-  ga^ew. 
nant  by  rwi^lging  the  covenantors  liable  for  the  loss  of  the  deeds  through  the 
de&ults  of  their  agents,  as  well  as  their  own  personal  defaults ;  and  the 
undertaking  if  given  by  trustees  or  mortgagees  or  other  fiduciary  owners  i 
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hrs  and  assigns,  [in  a  convce  in  jt  tenancy^  "  with  the  sd 
pchasers,  their  hrs  and  assigns/'  in  a  convce  in  common, 

should  be  qualified  by  the  proviso,  infra^  p.  446  ;  but  it  is  the  very  general 
and  is  considered  to  be  the  better  practice  to  omit  it  altogether  ;  see  Jie 
Agg- Gardner,  26  Ch.  D.  600.    A  liability  of  this  kind  may  attach  to  deede 
delivered  to  trustees  or  mortgagees  by  reason  of  an  undertaking  for  safe 
custody  given  by  a  previous  possessor,  but  this  cannot  be  avoided.    As  to 
the  liability  of  a  mortgagee  to  pay  compensation  to  the  mortgagor  for  the 
loss  of  the  deeds,  sec  Ilomhy  v.  Matcham,  16  Sim.  325  ;  Brmon  v.  Seweil^ 
11  Hare,  49  ;  James  v.  Rum^ey,  11  Ch.  D.  398.    A  mortgagee  is  now  bound 
to  produce  the  deeds  to  any  person  interested  in  the  equity  of  redemption  : 
see  the  Con  v.  Act,  1881,  s.  16. 
Devolution      The  benefit  of  an  acknowledgment  (by  sub-s.  3)  goes  to  any  person  (other 
of  benefit     than  a  lessee  at  a  rent),  claiming  under  the  person  to  whom  it  is  given. 
?j**^    ^r"  '^^®'*  *®  ^^  corresponding  provision  as  to  the  devolution  of  the  benefit  of  an 
and  under-  ^^<lcrtaking  for  safe  custody  ;  but  it  would  no  doubt  by  implication  be  held 
taking.         to  go  with  the  acknowledgment. 

Ab  to  con-  ^^  ^^^  ^^^^^  ^^  ^  conveyance  by  appointment  direct  to  the  uses  of  a  settle  - 
veyance  by  ment  or  will,  although  no  doubt  the  benefit  of  the  implied  statutory  cove- 
appoint-  nants  for  title  would  pass  according  to  the  intention,  the  ordinary  form  of 
xnent.  statutory  acknowledgment  as  to  muniments  could  not  be  used  for  want  of  a 

grantee  to  uses.  It  would  obviate  this  if  the  vendor,  although  he  has  no  estate, 
conveys  (see  form  iv.,  p.  460,  and  note  (J)  thereto)  by  appointment,  and 
also,  by  a  separate  clause,  by  grant  to  a  grantee  to  uses,  to  whom  the  acknow- 
ledgment might  be  made,  so  as  (it  is  conceived),  to  be  effectual,  although  the 
estate  would  in  fact  pass  by  the  appointment  and  not  by  the  grant. 

The  Act  applies  whether  the  documents  relate  to  real  or  personal  estate. 

The  statutory  operation  of  the  acknowledgment  or  undertaking  is  to  be 

subject  to  any  express  provisions  contained  in  it  (sub-ss.  12  and  18) :  it  may 

therefore  be  modified. 

Form  of  It  is  important  to  notice  that  sub-«.  1  appears  to  require  that  the  acknow- 

aoknow-       ledgment,  in  order  to  be  effectual,  should  be  of  the  right  not  only  to  produc. 

lodgment.     ^^^^^  ^yvi^  ^^^  ^  delivery  of  copies  (and  see  the  form  in  Schedule  IV.,  3). 

so  that  without  the  latter  words  it  would  fail  of  any  statutory  effect. 
Acknow-         A  mere  acknowledgment  does  not  include  a  covenant  for  safe  custody 
ledgment     (gub-s.  6) ;  if  this  is  intended,  an  undertaking  must  also  be  given  under 

^'^  "*»*      sub-s.  9. 

mclude 

under-  -^^^  statutory  covenant  only  applies  to  documents  **  in  the  possession  ^  of 

taking.         &ncl  "  retained  "  by  the  covenantor  (see  sub-ss.  1  and  9) ;  the  fact  that  they 

The  docu-    ^^  ^^  ^^  possession  should  therefore  be  stated  in  the  acknowledgment  or 

menta  mast  introductory  recital    Of  course  the  retaining  need  be  only  momentary. 

be  in  the     Occasionally  a  vendor  covenants  for  production  of  documents  in  the  hands 

poflsession    Qf  third  parties,  who  cannot  or  will  not  give  a  covenant  or  acknowledgment, 

of  the  cove-  ^^^  mortgagees,  or  the  trustees  of  a  settlement ;  in  that  case  an  ezpieas 

covenant  in  the  old  form  must  be  given,  as  the  statute  would  not  apply,  even 

though  the  documents  should  afterwards  come  into  the  possession  of  the 

vendor  ;  the  doctrine  of  estoppel  not  being  applicable  to  such  a  case.    The 
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with  the  sdy  pchasers,  their  hrs  and  assigns,  and  as  a 
separate  coTt  with  each  of  them,  his  hrs  and  assigns'*]  (6), 
that  he,  the  sd,  vendor,  his  hrs  or  assigns  (c),  will  at  all 
times  hrafter,  unless  prevented  by  fire  or  other  inevitable 
accident,  upon  every  reasble  request,  and  at  the  cost  of  the 
sd,  pchaserlsi}  or  granteels}  to  uae^,  his  [their]  (d)  hrs  or 

statatoTj  form  of  acknowledgment  and  nndertaking  if  given  in  such  a  case 
woald  operate  according  to  its  tenor  independently  of  the  statute,  and  would 
probably  create  a  more  onerous  liability  than  the  ordinary  express  or 
statutory  covenant. 

An  acknowledgment  or  undertaking  need  not  be  under  seal ;  if  under  Stamp, 
hand  only  it  wiU  require  only  a  6d.  agreement  stamp. 

As  to  expenses,  see  V.  &  P.  Act,  1874,  s.  2  (4),  Dart,  V.  &  P.  161.  Expenses. 

An  acknowledgment  or  undertaking  under  the  Act  is  to  satisfy  any  m»]|^  ^f 
liability  to  give  a  covenant  for  production  or  safe  custody  respectively  purchaser 
(sub-ss.  Sand  11)  ;  so  that  a  purchaser  cannot,  as  it  seems,  insist  on  the  ordi-  to  express 
nary  express  covenant,  although  stipulated  for  in  the  oontract.    Bat  this  covenant, 
provision  cannot  apply  where  the  deeds  are  not  in  the  covenantor's  custody,  as 
the  acknowledgment  woald  not  in  that  case  have  the  intended  statutory 
effect. 

Except  in  the  case  mentioned  above,  and  where  the  property  is  situate  Express 
abroad,  the  statutory  provisions  on  this  subject  entirely  supersede  the  neces-  <»vco*»it 
sity  for  the  insertion  of  the  full  covenants  for  production,  &c.,  and  their  °®^  nnne- 
employment  is  now  practically  universal  in  the  case  of  absolute  owners  as 
well  as  trustees  and  mortgagees  (with  the  omission  or  qualification  in  the 
case  of  the  latter  of  the  undertaking  for  safe  custody)  ;  but  the  ordinary 
forms  of  such  covenants  are  here  given  for  comparison  with  the  statutory 
provisions,  and  for  use  in  the  exceptional  cases  before  mentioned. 

(h')  For  leaseholds  or  personalty  substitute  throughout  the  covenant  for 

"  hrs,"  "  exs,  ads,"  in  the  case  both  of  the  covenantor  and  covenantee. 
The  covenantor  is  made  to  covenant  for  his  ^'  assigns,"  as  the  burden  of 
the  covenant  is  to  run  with  the  deeds ;  and  the  words  **  hrs,  exs,  and 
ads,"  are  therefore  also  inserted,  though  they  are  unnecessary  ;  see  p.  2,  note. 
(^)  If  the  vendors  are  joint  tenants,  or  tenants  in  common,  the  covenant 

will  commence :— "  The  sd,  vendors,  do  hby,  for  themselves  and 
their  hrs,  &c.,  [if  tenants  in  common,  add,  and  each  of  them 
doth  hby,  for  himself  and  his  assigns],  covt,  &c.,  that  they, 
the  sd,  vendors,  their  [^if  tenants  in  common,  respive]  hrs  [exs, 

ads]  or  assigns  will,  &C."    The  rest  of  the  covenant  will  be  as  above. 
Where  one  of  the  vendors  is  a  married  woman,  she  may  covenant  so  as  tc 
bind  her  separate  estate  (see  above,  p.  427),  or  her  husband  may  covenant  in 
her  stead. 
(d)  If  the  purchasers  are  tenants  in  common,  insert  here  and  subsequently 

in  the  corresponding  place,  "  respivc." 
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assigns,  or  any  of  them,  or  any  pson  or  psons  havg  or 
claimg  through  him  or  them  any  este  or  intt  at  law  or  in 
equity  in  the  premes  hby  assured  (a),  or  any  pt  thof,  pro- 
duce or  cause  to  be  produced  [in  England  or  Wales,  but 
not  elsewhere]  to  him  or  them,  or  his  or  their  solor  or 
agent,  or  such  other  pson  or  psons  as  he  or  they  shall 
direct,  or  in  the  course  of  any  judicial  or  other  pcdgs,  or 
orwise  as  occasion  shall  require,  all  or  any  of  the  deeds  and 
writgs  mentd  in  the  schdle  hr under  written,  or,  "  the  sd 
recited  indres  of,  &c.,"  or^  "  an  indre  dated,  &c.,  and  expd 
to  be  made,  (fee,  and  anor  indre,  dated,  &c.,  and  expd, 
«fec."  [and  all  other  deeds,  evidces,  and  writgs  (if  any), 
other  than  documts  of  record  (6),  now  in  the  custody  or 
power  of  the  sd,  vendor,  relatg  to  the  premes  hby  assured  (c), 
or  any  pt  thof]  {d),  for  the  proof,  defence,  and  support  of  the 
title  and  posson  of  the  sd,  pchaseifs]  or  granteel^s"}  to  uses, 
his  [their]  hrs  or  assigns,  or  any  such  other  pson  or  psons 
as  afsd  to  the  premes  hby  assured,  or  any  pt  thof,  and 
will  permit  the  same  to  be  examined,  inspected,  or  given  in 
Faniiiih      evidce :  And  will  also  at  the  like  request  and  cost  of  the 

copies.  '  .      t-       •  ^    i_ 

sd,  pchaset'ls}   or    granteel^s"]   to  uses,   his  [theur]   hrs   or 
assigns,  or  any  such  other  pson  or  psons  as  afsd,  make  and 

(a)  Where  the  covenant  for  production  is  contained  in  a  separate  deed, 
sabstitate  here,  and    sabseqaently,  for,   ''  hby  assured,"    the  words, 

"  comprd  in  and  assured  by  the  hinbfe  recited  indre  of  even 
date  hwith." 

(b}  As  to  documents  of  record,  see  Dart,  y.&  P.,  p.  160. 
(0)  See  p.  442,  note. 
What  deeds      (^)  -^^^  P^^  ^^  brackets  is  not  usual.    Where  a  purchaser  is  buying  the 
shoald  be     whole  of  the  vendor's  estate,  he  is  entitled  to  have  all  the  deeds  in  the 
included  in  vendor's  possession  handed  over  ;  but  where  he  is  buying  only  a  part,  he  is 
covenant,     entitled  to  include  in  the  covenant  for  production  only  those  abstracted  (so 
decided  by  Stirling,  J.,  in  chambers,  in  a  case  of  Re  Guest  and   Worthy  on 
20th  May,  1889,  and  see  Cooper  v.  Emery,  1  Ph.  388.     Otherwise  the  covenant 
for  production  might  lead  to  the  disclosure  of  defects  in  the  vendor's  title 
affecting  the  other  property  retained  by  him  which  it  may  have  been  the  object 
of  the  condition  limiting  the  commencement  of  the  title  to  prevent.     Mere 
copies  of  documents  (whether  plain,  or  attested,  or  office),  are  not  included  ; 
nor  is  it  the  practice  to  include  probates  of  wills  or  letters  of  administration. 
As  to  documents  of  record  generally,  see  Dart,  V.  &  P.,  pp.  160,  765. 
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iumish^  or  cause  to  be  made  and  furnished  to  him  or  them 
sach  true,  attested,  or  other  copies  or  abstracts  of  or  extracts 
from  the  same  deeds  and  writgs  resply,  or^  "  indres,"  as  he 
or  they  may  require  ;  And  will  keep  the  same  deeds  and  P^r  safe 
writgs,  or^  "indres,"  safe,   whole,  and  uninjm'ed,  fire  or 
other  inevitable   accident   only   excepted ;    Provd   always,  Pro^wo 
and  it  is  hby  decld,  that  in  case  the  sd  deeds  and  writgs,  tated  goto- 
or,  "  indres,"  hinbfe  covted  to  be  produced,  or  any  of  them,  '**^** 
shall  at  any  time   hrafter  be  delivered  by  the  holder  or 
holders  thof  to  any  other  pson  or  psons  lawfully  entled  to 
the  custody  thof,  and  such  pson  or  psons  shall  thrupon 
enter  into  with,  and  deliver  to  the  pson  or  psons  for  the 
time  being  entled  to  the  benefit  of  the  covt  for  prodon 
hinbfe  contd,  and  witht  expse  to  him  or  them,  a  covt  for 
the  prodon  and  fumishg  copies  and  safe  custody  of  the 
deeds  and  writgs,  oVy  "indres,"  wch  shall  have  been  so 
delivered  up,  similar  to  the  covt  hinbfe  contd,  then  and  in 
such  case  the  sd  last-mentd  covt  shall  thenceforth  be  null 
and   void,    so   far  as  regards  the    deeds    and  writgs,   ar, 
^'  indres,"  to  wch  the  sd  substituted  covt  shall  relate. 


II. 

Full  form  of  Covenant  hy  Trustees  or  Mortgagees  or 
other  fiduciary  owners  for  Production  of  deeds  (a). 

The  sd,  trees  or  mtgees,  as  to  their  own  respive  acts  and 
defaults  only,  and  not  those  of  each  other^  and  so  as  to  bind 
themselves  and  their  repves  resply  only  while  havg  the 
actual  custody  of  the  deeds  and  writgs  hby  covted  to  be 
produced,  and,  so  far  as  practicable,  to  bind  such  deeds 
and  writgs  into  whosesr  hands  the  same  may  come,  but  not 

(a)  For  yariatioDS,  see  No.  iv. 
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80  EB  to  incur  any  liability  in  relon  thto  further  or  orwise^ 
do  hby  for  themselyes  resply  and  their  respive  hrs,  exs,  ads, 
and  assigns,  covt  with  the  sd,  pclmser  or  grantee  to  uses,  his 
hrs,  or,  ''  exs>  ads,"  and  assigns,  that  they,  the  sd,  trees  or 
mtgees,  or  some  or  one  of  them,  their  or  some  or  one  of 
their,  hrs,  or,  **  exs,  ads,"  or  assigns,  will  at  all  times 
hrafter,  &c.  [as  in  No.  I.  (6),  omittg  the  provo  for  substi- 
tuted covt."} 


m. 

Statutory  Ackkowledgmekt   by  a  vendor  to  a  pur- 
chaser (c)  of  the  right  to  Production  of  muniments, 

with  UNDERTAKING /or  SAFE  CUSTODY.      VARIATIONS 

tihere  I'endors  are  Trustees  or  Mortgagees. 

Acknow-  The  sd,  vendor,  hby  acknowes  the  right  of  the  ^,p€haser, 
of  right  to  to  the  prodon  and  delivery  of  copies  (d)  of  the  documts 
production,  mentd  in  the  schdle  hto  (wch  are  now  in  the  posson  (e)  of 
Under-  the  sd,  Vendor)  ;  And  hby  (/)  undertakes  with  the  sd,  pchaser, 
safe  cuB-^'^  for  the  safe  custody  of  the  same  documts. 

tody.  

(ft)  As  to  the  coTenant  by  trustees  or  mortgagees  extending  to  the  safe 
custody  of  the  deeds,  see  p.  441,  note. 

(c")  For  several  vendors  or  purchasers  (whether  joint  tenants  or  tenants 
in  common)  no  other  alteration  is  necessary  than  the  substitution  of  the 
plural. 

(<f)  As  to  the  wording,  see  above,  p.  442,  note. 

(tf)  See  p.  442,  note. 

(/)  In  the  case  of  trustees  or  mortgagees  or  other  fiduciary  vendors,  the 
undertaking  fnr  safe  custody  should  be  omitted,  or  it  may  be  qualified  by  the 
following  proviso,  which,  however,  is  not  usual  (see  pp.  441 — 442) : — 

Qualifica-        "  But  SO  that  each  of  them  and  his  hrs,  exs,  and  ads,  shall 

de^g  ■  1>«  ^^^^^  ^^^^  **^s  undertaking  only  in  respt  of  his  or  their 
in  case  of  own  psonal  acts  and  defaults  and  not  for  those  of  any  solor 
ormort-     ^^   agent  who   may  have  the   custody  of  the   sd  respive 

gageoB.         documts." 


COVENANTS  FOE  PRODUCTION  OP  DEEDS.  447 


IV. 

Statutory  Acknowledgment  of  the  ri^A^  to  production 
of  SEVERAL  sets  of  dceds  in  the  custody  of  different 
persons,  some  being  Trustees  or  Mortgagees, 
with  undertaking  for  Safe  Custody  (a). 

The  sd  A.,  as  to  the  documts  in  the  first  pt  of  the  schdle  Acknow- 
hto  wch  are  in  his  posson,  and  the  sd  B.,  as  to  the  documts  of  right  to 
n  the  second  pt  of  the  sd  schdle  wch  are  in  his  posson,  prodnction. 
and  the  sd  C.  and  D.  {trees  or  mtgees),  as  to  the  documts 
in  the  third  pt  of  the  sd  schdle  wch  are  in  their  posson,  hhy 
resply  acknowe  the  right  of  the  sd,  pchaser,  to  the  prodon 
and  delivery  of  copies  of  the  documts  mentd  in  the  sd  schdle 
hto :  And  the  sd  A.,  as  to  the  documts  in  the  first  pt  of  Undcr- 

tftking  for 

the  sd  schdle,  and  the  sd  B.,  as  to  the  documts  in  the  safe  cu»- 
second  pt  of  the  sd  schdle,  hby  resply  undertake  with  the  *^y  ^*'' 
sd,  pckcLser,  for  the  safe  custody  of  the  documts  mentd  in 
the  first  and  second  pts  of  the  sd  schdle. 


V. 

Addition  to  express  or  statutory  Covenant  for  Pro- 
duction where  the  deeds  are  to  be  Delivered  to 
the  purchaser  as  soon  as  the  Other  Property  to 
which  they  relate  has  been  sold. 

And  further,  covt  by  vendor  with  pchaser,  that  when  all 
the  other  ppty  to  wch  the  sd  munimts  and  writgs  resply 


(a)  Sec  above,  p.  442. 

(b)  The  andertaking  for  safe  custody  shoald  not  be  given  by  C.  k  D.,  or 
it  should  be  qualified ;  see  last  page,  note  (/). 
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relate  shall  have  been  sold  and  conveyed  to  the  pchaser  or 
pchasers  thof,  such  respive  munimts  and  writgs  shall  at  the 
cost  of  the  sd,  pchaser,  his  hrs  or  assigns,  and  upon  his  or 
their  at  his  or  their  own  cost  extg  and  delivering  to  such 
pchaser  or  respive  pchasers  a  pper  acknowemt  for  the  prodon 
and  furnishg  copies  and  undertakg  for  safe  custody  thof,  be 
delivered  to  the  sd,  pchaser,  his  hrs  or  assigns. 


MISCELLANEOUS    CLAUSES. 


CoTenant 
by  pur- 
chaser to 
pay  rent, 
and  per- 
form coTe- 
nantB  of 
lease,  with 
yariations 
(e). 


As  to  cove- 
nant to 
payment 
and  per- 
form cove- 
nants of 
lease. 


As  to 
burden  of 
covenant 
running 
with  the 
land. 


I.  The  sd,  pchaser,  doth  hby  for  himself,  his  hrs,  exs, 
ads,  and  assigns  (d),  covt  with  the  sd,  vendor,  his  exs  and 
ads  [vendors,  their  exs,  &c.,  and  as  a  separate  covt  with 
each  of  them,  his  exs,  &c.],  that  he,  the  sd,  pchaser,  his  exs, 
ads,  or  assigns,  will  henceforth  during  the  continuance  of  the 
sd  term  pay  the  rent  {e)  reserved  by  and  pform  and  observe 
the  covts  and  agreemts  on  the  pt  of  the  lessee  and  condons 

(<;)  The  purchaser  of  a  leasehold  is  bound  to  enter  into  this  covenant  if 
the  vendor  is  under  any  continuing  liability  after  the  assignment,  whether 
on  a  sale  by  the  original  lessee,  or  his  representatives,  or  by  an  assignee  who 
has  entered  into  a  similar  covenant  of  indemnity,  but  not  otherwise,  e^., 
on  a  sale  by  a  trustee  in  bankruptcy,  Dart,  V.  &  P.  629,  6th  ed. ;  but  see 
above,  p.  263,  note  (ft).  A  trustee  in  bankruptcy,  however,  who  is  prevented 
from  disclaiming  the  lease  by  a  mortgagee,  to  whom  he  accoidinglj  assigns 
it,  is  entitled  to  indemnity  ;  Ex  parte  Btixton,  In  re  Muller,  15  Ch.  D.  289. 
Where  part  only  of  the  demised  premises  is  assigned  at  an  apportioned  rent, 

the  covenant  should  be  entered  into  with  the  vendor.  '*  his  exs,  ads, 
and  assigns,*'  and  the  words  in  note  <?,  and  p.  449,  notes  a,  ft,  and  r,  wiU 

be  inserted. 

(^)  The  purchaser  should  expressly  covenant  for  his  "  assigns  "  (^Doughty 
V.  Bofwuan^  11  Q.  B.  444),  as  it  is  intended  that  the  burden  of  the  covenant 
should  run  with  the  land,  and  the  words  "  hrs,  exs  and  ads,"  although 
superfluous,  are  therefore  also  inserted.  As  to  the  remedy  of  the  original 
lessee  against  subsequent  assignees  in  respect  of  breaches  of  covenant  inde- 
pendently of  contract,  see  Moule  v.  Qarrett^  L.  B.  5  Ex.  132,  L.  R.  7  Ex.  101. 

(e)  *'  The  yrly  rent  of  £ ,  being  the  sd  apportioned  pt 

of  the  sd  yrly  rent  of  £ .*' 
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contd  in  the  sd  indre  of  lease  (a),  and  will  at  all  times  keep 
the  sdy  vendor,  his  [vendors,  their  respive]  hrs^  exs  and  ads 
[if  the  vendors  are  the  exs  or  ads  of  a  deced  lessee,  add,  and 
the  este  and  effects  of  the  sd  X.,  deced]  (6)  effectually 
indemnified  agst  all  actions  and  pcdgs,  costs,  damages, 
expses,  claims,  and  demands  whatsr  by  reason  or  on  acct  of 
the  non-paymt  of  the  sd  rent,  or  any  pt  thof,  or  the  breach, 
non-pformce,  or  non-observce  of  the  sd  coyts,  agreemts,  and 
Condons  or  any  of  them  (c). 

n.  [Forjt  tenants.  And  the  Bi,pchasers,  do  hby  for  them-  The  same 
selves,  their  hrs,  exs,  ads,  and  assigns]  [for  tenants  in  common,  i^l^J^^ 
And  each  of  them,  the  sd,  pchasers,  so  as  to  be  liable  only  in  *^o  ^' 

respt  of  one  equal  undivided share  of  the  sd  premes,  chaaen(d). 

doth  hby  for  himself,  his  hrs,  exs,  ads,  and  assigns]  covt 
with  the  sd,  vendor,  his  exs  and  ads,  that  they,  the  sd, 
pchasers,  their  hrs,  exs,  ads,  or  assigns,  will  henceforth, 
during  the  continuce  of  the  sd  term,  pay  the  respive  rents 
reserved  by,  and  pform  and  observe  the  respive  covts  and 

(a)  *^  And  henceforth  to  be  pd,  pformed,  and  observed  in 
respt  of  such  of  the  sd  premes  thby  demised  as  are  hby 
assigned." 

(d)  ''  And  such  of  the  sd  premes  demised  by  the  sd  indre 
of  lease  as  are  retained  by  the  sd,  vendor  or  vendors.*' 

(<?)  "  In  respt  of  such  of  the  premes  demised  by  the  sd 
indre  of  lease  as  are  hby  assigned." 

(</)  See  notes  to  last  form.  Trastees  purchasing  leaseholds  maj  have  to 
enter  into  this  coyenaut,  which  is  somewhat  onerous,  as  the  obligation  would 
remain  after  thej  have  parted  with  the  property.  Occasionally  the  tenant 
for  life  is  willing,  though  he  cannot  be  required,  to  corenant  for  their 
indemnity,  as  follows  : — 

*'  The  sd,  tenant  for  life,  doth  hby  covt  with  the  sd,  trees,  Corenant 
their  exs  and  ads  jtly  and  sevUy,  that  he,  the  sd,  tenant  for  f/^  ufe*to 
life,  his  hrs,  exs,  or  ads,  will  at  all  times  keep  the  sd,  trees,  indemnify 
resply  and  their  respive  hrs,  exs,  ads  effectually  indemnified  "" 
agst  all  actions,  pcdgs,  costs,  damages,  claims,  and  demands 
in  respt  of  the  psonal  liability  incurred  by  them  under  the 
covt  hinbfe  contd  for  paymt  of  the  rent  under,  and  pformce 
and  observce  of  the  covts  and  condons  of  the  sd  lease." 

K.B. — VOL.  I.  G   G 
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CoTenAnt 
by  p«r- 
chaaer  of 
eqni^  of 
redemption 
to  pAjand 
indemnify 
the  vendor 
•gainst 
mortgage 
debt  (6). 


Oorenant 
by  vendor 
for  pay- 
ment of 
saoceuion 
duty  (e). 


agreemts  on  the  pt  of  the  respive  lessees  and  condons  contd 
in  the  sd  respive  indres  of  lease,  and  will  at  all  times  keep, 
&c.,  as  in  last  form,  for  indemnity  in  respt  of  "  the  sd 
respive  rents,"  and,  "  the  sd  respive  covenants,  &c." 

III.  And  the  sd,  pchaser,  doth  hby  covt  with  the  sd, 
vendor,  his  exs  and  ads,  that  he,  the  sd,  pchaser,  his  hrs, 
exs,  ads,  or  assigns,  will  pay  to  the  sd,  mtgee,  his  exs,  ads,  or 
assigns  [on  such  pajnmt  being  lawfully  demanded]  (a)  the 

sd  ppal  sum  of  £ so  owing  on  the  secy  of  the  sd  recited 

indre  of  mtge  as  afsd,  and  the  intt  now  and  henceforth  to 
become  due  in  respt  thof,  and  will  at  all  times  keep  the  sd, 
vendor,  his  hrs,  exs,  and  ads,  effectually  indemnified  agst 
the  same  and  every  pt  thof,  and  all  actions,  pcdgs,  costs, 
chges,  claims,  and  demands  whatsr  in  respt  thof :  Pbovd 
ALWAYS  that  if  the  sd,  vendor,  his  hrs,  exs,  or  ads  shall  be 

called  upon  to  pay,  and  shall  pay  the  sd  ppal  sum  of  £ 

and  intt  or  any  pt  thof  resply,  the  moy  so  pd  by  him  or 
them,  with  intt  thron  at  the  rate,  &c.,  from  the  time  of  paymt 
thof,  shall  be  and  the  same  is  hby  made  a  chge  upon  the 
sd  hereds  and  premes  hby  assured  for  the  benefit  of  the 
sd,  vendor,  his  hrs,  exs,  and  ads. 

rv.  The  sd,  vendor,  doth  hby  covt  with  the  sd,  pchaser, 
his  hrs  [or,  exs,  ads]  and  assigns,  that  he  the  sd,  vendor, 
his  hrs,  exs,  or  ads,  will,  when  and  as  soon  as  any  succession 
duty   shall  become  payable  in  respt   of  the   premes  hby 


(a)  The  object  of  the  words  in  brackets  is  to  preclude  the  vendor  from 
requiring  the  purchaser  to  pay  off  the  mortgage  so  long  as  he  is  kept 
indemnified ;  see  2  Dav.  Prec.  part  1,  453,  note  (<2),  4th  ed.  This  may,  if 
preferred,  be  effected  by  adding  the  following  at  the  end  of  the  coyenant : — 

to*pMidre°*      "  Pkovd  always  that  the  sd,  vendor,  his  hrs,  exs,  or  ads, 
payment  of  shall  not  be  entled  to  require  the  sd  ppal  sum  and  intt,  or 
any  pt  thof  to  be  pd  off,  in  case  and  so  long  as  he  and  they 
shall  be  kept  indemnified  in  respt  thof  as  afsd." 

(ft)  As  to  the  right  of  the  yendor  to  indemnity,  apart  from  contiact,  see 
Waring  y.  Ward,  7  Ves.  332,  337.  As  to  the  rights  of  the  parties  generally, 
in  case  of  an  assignment  of  an  equity  of  redemption,  see  Kinnaird  y. 
Trollope,  39  Ch.  D.  636. 

(p)  Where  the  purchase  is  of  the  fee  simple  in  possesaion,  the  yendor  has, 


debt  if  in 
demnified. 


Suoceesion 
duty. 
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assared  apon  the  death  of  the  sd  A.,  pay  and  dischge  the 
same,  and  will  at  all  times  keep  the  sd,  pchaser,  his  hrs, 
exs,  ads,  and  assigns,  effectually  indemnified,  &o,  as  in  last 
form. 

V.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor,  his  Coveiunt 
exs  and  ads,  that  he  the  sd,  pchaser,  his  hrs  [or,  exs,  ads]  ehMaTto 
or  assigns,  will  when  and  as  soon  as  any  succession  [legacy]  p»j.«>c- 
duty  shall  become  payable  in  respt  of  the  premes  hby  assured  i^dTtj 
upon  the  death  of  the  sd,  tenant  for  U/e,  pay  and  dischge  ^  ""i^^c* 
the  same,  and  will  at  all  times  keep  the  sd,  vendor,  his  hrs,  ibn. 
exs,  and  ads,  effectually  indemnified,  &c.,  as  in  form  m. 

VI.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor,  his  CoTeiuuit 
exs,  and  ads,  that  he  the  sd,  pchaser,  his  hrs  [or,  exs,  ads]  ciSTto 
and  assigns,  will  at  all  times  hrafter  duly  observe  and  pform  indemnify 
the  covts  by  the  sd,  vendor,  and  restrictive  provons  in  the  against  n- 
sd  indre  of,  &c.,  contd  in  relon  to  the  premes  hby  assured,  ^,^^*^ 
and  will  at  all  times  keep  the  sd,  vendor,  his  hrs,  exs,  and  ads,  in  former 
effectually  indemnified  agst  all  actions,  ice,  see  form  ni.  in  ^tcTra). 
respt  of  the  sd  covts  and  restrictive  provons  or  any  of  them. 

vn.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor,  CoTenant 
his  hrs,  exs,  ads,  and  assigns,  that  he  the  sd,  pchaser,  his  cfaaMrto 
hrs   and   assigns,  will  henceforth  pay  the  sd  rent-chge  of?*J*"^.. 

£ ,  reserved  by  the  sd  indre  of,  &c.,  and  pform  andyendor 

observe  all  the  covts  on  the  pt  of  the  sd,  vendors,  andj^^ 
Condons  in  the  same  indre  coutd  in  respt  of  the  hereds  hby  charge, 
assured,  and  will  at  all  times  keep  the  sd,  vendor,  his  hrs, 
exs,  ads,  and  assigns  effectually  indemnified  agst  all  actions, 
pcdgs,  costs,  damages,  expses,  claims,  and  demands  whatsr 
in  respt  of  the  same  rent-chge,  covts,  and  condons. 

as  between,  himself  and  the  porchaser,  to  pay  all  succession  duty  which  may 
become  payable  under  any  existing  disposition  of  the  property ;  but  where  a 
reyersionary  interest  is  sold,  the  purchaser  has,  in  the  absence  of  special 
oontract,  to  pay  the  succession  duty  arising  on  its  falling  into  possession. 
Cooper  y.  Trcwhy^  28  Beay.  194  ;  Hanson,  3rd  ed.  332.  See  now  the  proyi- 
sions  of  the  Customs  and  Inland  Beyenue  Act,  1889  (52  Vict.  c.  7),  ss.  12— 
15,  for  the  relief  of  purchasers  in  respect  of  unpaid  duty. 

(a)  As  to  yendor's  rights  apart  from  contract,  see  Dart,  V.  k  P.,  6th  ed., 
631. 

o  o  2 
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CoTenant 
by  por- 
chaaer  to 
)i&7  debte, 
on  Msign- 
ment  of 
business. 


Coranant 
that  life 
policy  is 
subsisting. 


To  enable 
purchaser 
to  insure 
vendor's 
life. 


Not  to 
vitiate 
policy. 

Variation 
where  the 
policy  is 
not  yet 
effected. 


vni.  The  sd,  pchaser,  doth  hby  covt  with  the  ad,  vendor, 
his  hrsy  exs,  and  ads,  that  he  the  sd^  pchaser,  his  exs  or 
ads,  will  in  due  course  pay  and  dischge  all  the  debts  and 

liabilities  of  the  sd  business  wch  were  subsistg  on  the 

day  of ,  18 — ,  or  have  since  been  incurred  as  appearing 

in  the  books  of  the  sd  business  and  wch  now  remain 
outstandg  or  undischged,  and  will  at  all  times  hrafter 
effectuall}'  keep  indemnified  the  sd,  vendor,  his  hrs,  exs, 
and  ads,  agst  all  such  debts  and  liabilities  as  afsd,  and  all 
actions,  pcdgs,  costs,  damages,  and  expses  in  respt  thof. 

IX.  That  notwg  anything  by  him  the  sd,  vendor,  done, 
omitted,  or  knowingly  suffered  the  sd  policy  is  now  a  valid 

subsistg  policy  for  the  sd  sum  of  £ and  for  all  bonuses 

and  addons,  if  any,  wch  have  been  added  thto. 

X.  That  he,  the  sd,  vendor,  will  at  any  time  hrafter 
[during  the  jt  lives  of  himself  and  K.],  at  the  request  and 
at  the  expse  of  the  sd,  pchdeer,  his  exs,  ads,  or  assigns, 
appear  at  any  life  assurce  office  or  offices  in  London  or 
Westminster,  or  before  the  agent  or  agents  of  any  such  office 
or  offices  in  the  coy  where  he,  the  sd,  vendor,  may  happen 
to  be  resident  and  actually  be,  and  then  and  there  truly 
answer  such  questions  and  make  such  declons  as  shall  or 
may  be  asked  or  required  touchg  or  concerning  his  age  and 
state  of  health,  and  do  all  other  necy  acts  in  order  to  enable 
the  sd,  pchaser,  his  exs,  ads,  or  assigns,  at  his  or  their 
expse,  to  effect  a  policy  or  policies  of  assurce  on  the  life  of 
him,  the  sd,  vendor. 

XI.  That  he,  the  sd,  vendor,  will  not  at  any  time  do  or 
knowgly  omit  or  suffer  anything  [other  than  the  omission  to 
pay  the  premiums,  wch  are  to  be  pd  by  the  sd,  pchaser, 
his  exs,  ads,  or  assigns],  whby  the  sd  policy  [any  policy 
wch  may  be  effected  as  hinbfe  provd]  may  become  void  or 
voidable,  or  whby  the  sd,  pchaser,  his  exs,  ads  or  assigns, 
may  be  prevented  from  receivg  the  moys  thby  assured,  or 
any  bonus  or  addon  thto  or  any  pt  thof  resply. 

xn.  That  if  the  sd,  vendor,  shall  at  any  time  do  or 
knowgly  omit  or  suffer  anything  whby  any  addonal  premium 
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or  paymt  shall  become  payable  in  respt  of  the  sd  policy,  ?*^, 
then  he,  the  sd,  vendor,  will  from  time  to  time  thrafter  pay  premiauu 
to  the  sd  pclwser,  his  exs,  ads,  or  assigns,  such  sum  or  sums  ^  "<i«"*^- 
of  moy  as  shall  become  payable  as  an  addonal  premium  or 
pa^'mt  for  keepg  the  sd  policy  on  foot,  one  week  at  least 
before  the  first  day  on  which  such  addonal   premium  or 
paymt  shall  become  payable  to  the  assurce  office  in  respt  of 
such  policy. 

xm.  That  he,  the  sd,  vendor ,  will  from  time  to  time  give  To  give 

to  the  sd,  pchaser,  his  exs,  ads,  or  assigns,  at  least Siotia». 

days'  notice  in  writg  of  his  intention  to  do,  omit,  or  suffer 
anything  whby  such  addonal  premium  or  paymt  as  afsd  will 
become  payable,  or  to  change  his  abode,  and  will  forthwith, 
on  being  required  so  to  do,  give  to  him  or  them  such 
informon  as  to  his  abode  or  intd  change  of  abode  as  may  be 
required,  and  that  the  exs  or  ads  of  the  sd,  vendor,  shall 

within days  after  his  death  send  informon  thof  to  the 

sd,  pchaser,  his  exs,  ads,  or  assigns,  by  Ire  sent  through  the 
post  addressed  to  him  or  them  at  his  or  their  usual  or  last 
known  place  of  abode  in  England. 

XIV.  The  sd,  pchaser,  doth  hby,  for  himself,  his  hrs,  exs,  Commence- 
ads,  and  assigns  [The  sd,  pchasers,  do  hby,  for  themselves  ^^tive" 
resply  and  their  respive  hrs,  exs,  ads,  and  assigns  jtly  and  covenants 
sevlly]  [and  to  the  intent  and  so  as  to  bind  not  only  himself  ^haS^aa 
[themselves]  psonally  but  also  (so  far  as  practicable)  all  ^  building 
psons  claimg  title  under  him   [them  resply]  to,  or,   ''  all  mattersin}. 
future  owners  and  tenants  of,"  the  lands  and  premes  hby 
assured  or  any  pt  thof,  and  to  bind  such  lands  and  premes 
into  whosesr  hands  the  same  may  come  (6)],  covt  with  the 


(a)  See  the  forms  of  restrictiye  stipalations  in  Cokditio>'s  of  Sale, 
pp.  304—318. 

(ft)  The  part  in  this  bracket  may  be  omitted  if  brevity  is  desired.  If  it  is 
wished  to  exclude  or  limit  the  personal  liability  of  the  purchaser  or  pur- 
chasers, the  following  may  be  substituted  for  it : — 

'*  To  the  intent  and  so  that  the  covts  hinafter  contd  shall  ciaubo 
be  bindg  on   the  sd  lands  and  premes  hbv  assured,  into  i»™^*"*g 

°  ^  *  '  personal 

whosesr  hands  the  same  may  come,  but  not  so  as  to  be  liabUity  of 

purchaser. 
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sdy  vendor,  his  [vendors,  their]  hrs  and  assigns,  the  owner 

or  owners  for  the  time  being  of  the  lands  coloured on 

the  sd  plan  hrunto  annexed  {a),  [and  as  a  separate  covt 
with  each  of  them,  the  sd,  vendors,  his  hrs  and  assigns]  in 
niner  followg,  that  &c.,  see  Conditions  of  Sale,  p.  302  et 
seq.,  or,  "  that  the  sd,  pchaser,  his  [jpchasers,  their  respivej 
hrs  and  assigns,  will  at  all  times  hrafter  observe  and  pform 
the  stipulons  and  regulons  in  relon  to  the  sd  lands  and 
premes  hby  assured  wch  are  contd  in  the  schdle  hto.'^ 
Puichaaer       xv.  That  for  the  ppose  of  making  the  covts  of  the  sd  A. 
notice  of     [and  B.  resply]  hinbfe  contd  to  run  with  and  bind  the  sd 
MTonants   hereds  and  premes,  the  sd  A.,  his  hrs  and  assigns,  [the  sd 
A.  and  B.,  resply,  and  their  respive  hrs  and  assigns]  will 
upon  every  convce,  lease,  or  other  assurce  of  the  premes  or 
any  pt  thof,  give  to  the  pchaser,  lessee,  or  grantee  express 
notice  of  such  covts. 
Power  of        XVI.  Provd  always,  and  these  psnts  are  exted  on  this  ex- 
conyeyance  pr^ss  condon,  that  if  the  sd,  pchaser,  his  hrs  or  assigns,  shall 
in  fee  on     ^it  any  time  [during  the  hves  or  life  of  the  pties  hto,  or,  "  of 
mentof      Her  Majesty  the  Queen  and  her  chn  and  grandchn  now 
JJ°^^^  living,"  or  of  the   sm'vors   or  survor  of  them  or  within 
of  cove-      twenty- one  yrs  after  the  dece  of  the  last  survor  of  them] 

"*"    ^^^'    make  default  in  paymt  of  the  sd  yrly  rent  of  £ within 

thirty  days  after  the  same  shall  have  become  due  (whether 
demanded  or  not),  or  shall  at  any  time  make  default  in 
pforming  or  observg  any  of  the  covts  and  stipulons  (whether 
negative  or  affirmative)  hinbfe  contd  and  on  his  or  their  pt 
to  be  pformed  and  observed,  then,  and  in  any  such  case,  it 


psonally  liable  in  damages  for  any  breach  thof  [after  he,  the 
sd,  pcliaser  [they,  the  sd,  pchasers,  resply]  shall  have  parted 
with  the  premes].*' 

As  to  how  far  Testrictiye  coyenants  can  be  made  binding  on  the  assigns  of 
the  coTenantor,  see  p.  324,  note. 

(a)  See  p.  302,  note, 

(ft)  Notice  of  the  covenants  should  if  possible  be  endorsed  on  one  or  more 
of  the  ooTenantor's  title  deeds  ,*  see  p.  61,  note. 

(0)  See  aboTe,  p.  324,  note. 


MISCELLANEOUS   CLAUSES.  455 

shall  be  lawful  for  the  sd,  vendor,  his  hrs  or  assigns  [within 
the  sd  period  of  lives  in  being  and  twenty-one  yrs  after],  into 
and  upon  the  premes  hby  assured,  or  any  pt  thof,  in  the 
name  of  the  whole,  to  enter  and  to  do  thron  any  act  wch 
may  be  requisite  specifically  to  pform  the  covts  by  the  sd, 
pchaser,  hinbfe  contd,  [includg  the  pulling  down  of  houses, 
bldgs,  or  other  erections],  and  to  remain  in  posson  and  rece 
the  rents  and  profits  thof  until  all  the  sd  covts  and  stipulons 
shall  have  been  duly  pformed  and  observed,  and  any  breach 
thof  made  good,  and  until  the  sd,  pchaseVy  his  hrs  or  assigns, 
shall  have  pd  to  the  sd,  vendor,  his  hrs  or  assigns,  all  rent 
in  arrear  and  all  costs,  chges,  and  expses  properly  incurred 
by  him  or  them  in  or  about  the  doing  of  any  such  act  as 
afsd,  or  occasioned  by  any  such  nonpaymt  or  breach  of  covt 
as  afsd,  togr  with  intt  thron  at  the  rate  of  £5  per  cent,  per 
annum,  or  until  the  same  shaU  have  been  satisfied  out  of 
the  rents  and  profits  of  the  premes  :  Provd  nevs  that  such  Pr>tuo. 
right  of  entry  and  other  powers  and  remedies  afsd  shall  not 
be  exercised  or  put  into  force  by  the  sd,  vendor,  his  hrs  or 
assigns,  unless  and  until  he  or  they  shall  have  given  to  the 
sd,  f  chaser,  his  hrs  or  assigns,  or  left  upon  the  premes  hby 
assured,  notice  in  writg  to  make  good  such  default,  and  all 
costs,  damages,  and  expses  incurred  as  afsd,  and  the  sd, 
pchaser,  his  hrs  or  assigns,  shall  fail  so  to  do  for  one  calr 
month  after  such  notice. 

xvn.  Togr  with  power  for  the  sd,  pchaser,  his  exs,  ads,  Power  of 
or  assigns,  at  his  or  their  own  costs,  in  the  name  or  names,  ani^me^ 
and  as  the  attorney  or  attorneys  of  the  sd,  vendor,  his  exs,  of  chose  in 

J  •        X     J  J  r  A  j  action  (a). 

or  ads,  or  orwise,  to  demand,  sue  for,  recover,  and  rece  and 

give  eflfectual  rects  and  dischges  for  the  sd and  premes 

hby  assigned,  or  any  pt  or  pts  thof,  and  for  any  of  such 
pposes  to  appt,  a  substitute  or  substitutes,  the  sd,  vendor, 
his  exs  and  ads  being  kept  indemnified  by  the  sd,  pchaser, 
his  exs,  ads,  or  assigns,  from  all  costs  and  expses  occasioned 
by  such  use  of  his  or  their  name  or  names. 


(a)  Bee  above,  p.  123,  note. 
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PRECEDENTS  (a). 


I. 

pRic.  I.    CONVEYANCE  of  Freeholds  by  a  vetidor  seised  in  Fee 

to  a  purchaser,  tvith  Recitals  (6). 


THIS    INDRE,  made  the 


day  of 


between  A., 


Rentals. 
Seisin. 


As  to  ma« 
nimento. 


Witnes. 
seth. 


vendor,  of,  &c.,  of  the  one  pt,  and  B.,  pchaser,  of,  &c.,  of 
the  other  pt :  Whas  the  sd  A.  is  seised  of  the  hereds  hin- 
after  described  and  intd  to  be  (c)  hby  assured  for  an  este  in 
fee  simple  in  posson  free  from  incumbces,  and  has  agrd 

with  the  sd  C.  for  the  sale  thof  to  him  for  the  sum  of  jB : 

[And  whas  the  documts  of  title  mentd  in  the  schdle  hto, 
wch  are  in  the  posson  of  the  sd  A,,  relate  as  weU  to  the 
hereds  hby  assured  as  to  other  ppty  of  the  sd  A.,  and  it 
has  been  agrd  that  he  shall  retain  the  sd  documts  and  give 
such  acknowemt  and  undertaking  in  relon  thto  as  is  hinafter 
contd((^).]     NOW   THIS    INDRE   WITNETH  that  in 


convey 
ance. 


As  to  use  W  The  Cony.  Act,  1881,  contains  two  schedules  of  forms  of  deeds,  one 
of  Rtatntoiy  (schedule  3)  of  mortgages,  transfers,  and  reconveyances,  having  a  special 
forms  of  statutory  operation  ;  the  other  (schedule  4)  being  merely  sample  forms, 
which  are  made  sufficient  in  form  and  expression  (s.  57),  but  in  no  way 
obligatory,  save  as  regards  the  special  wording  required  to  imply  the  statu- 
tory covenants  for  title,  &c.,  and  production  of  defeds  (see  above,  p.  427, 
and  p.  441,  note).  Although  deeds  are  much  shortened  by  emitting  the 
covenants  for  title  and  other  common  clauses  which  are  supplied  by  the  Acti 
there  is  little  to  be  gained  in  point  of  brevity  by  adopting  the  language  of 
the  statutoiy  forms  in  minor  respects  ;  and  the  customary  language  with 
some  abbreviations  is  for  the  most  part  retained  in  these  Precedents. 

(^)  It  is  usual  in  this  case,  and  it  is  not  uncommon  in  less  simple  cases,  to 
dispense  with  recitals  ;  see  the  next  precedent  and  other  instances  i)\fra  ;  but 
recitals  are  sometimes  inserted,  with  the  object  of  securing  prospectively  the 
benefit  of  their  becoming  evidence  in  support  of  the  title  under  the  Y.  &  P. 
Act,  1874,  s.  2,  or  otherwise  ;  see  p.  370,  note. 

(0  The  words  "  hinafter  described  and  intd  to  be,"  may  for 

brevity  be  omitted. 
(JT)  This  introductory  recital  as  to  muniments  is  very  often  dispensed  with. 


As  to 

omitting 

recitals. 
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psTiance  of  the  sd  recited  agreemt,  and  in  conson  of  the  sum    ^*'^-  '• 

of  £ now  (a)  pd  by  the  sd  B.  to  the  sd  A.  (the  rect 

whof  ishby  acknowed),  the  sd  A.,  as  beneficial  owner  (6),  doth 
hby  grant  (c)  unto  the  sd  B.,  peels,  see  p.  402  et  seq.,  referring,  ^«»*- 
if  need  be,  to  a  schdle  or  plan,  or  both  (d),  To  hold  the  same 
premes  Unto  and  to  the  use  of  the  sd  C,  his  hrs  and 
assigns  {e),  subjt  to  an  indre  of  lease  dated^  &c.,  and  expd, 
&c.,  whby  the  premes  were  demised  to,  &c.,  for  a  term  of 

yrs,  at  the  yrly  rent  of  £ (/) :  [And  the  sd  A  hby  ^^^^ 

acknowes  the  right  of  the  sd  C.  to  production  and  delivery  fte.,  «■  to 
of  copies  of  the  documts  of  title  in  the  posson  of  him,  the  "^, 
sd  A.,  wch  are  mentd  in  the  schdle  hto,  and  hby  undertakes 


(a)  Or  if  preferred  say,  "  upon  or  before  the  exon  hrof."  It  is 
imnecessaiy  to  notice  that  part  of  the  money  was  paid  as  a  deposit  on  the 
contract. 

(h)  The  words  ^'  as    beneficial    owner  "    are  inserted  to  raise  the  As  to 
implied  statutory  covenants  for  title  by  the  person  conveying  in  that  implied 
capacity  ;  see  p.  425  et  seq.    It  is  assumed  in  all  the  precedents  that  the  st^tntory 
statutory  covenants  by  beneficial  owners  for  title,  and  by  fiduciary  owners  S^^J^"* 
against  incumbrances,  will  be  relied  on  in  all  cases  to  which  they  are  applic- 
able.   For  the  forms  of  express  covenants  for  title,  see  p.  428  et  seq.,  and  for 
the  forms  of  covenants  against  incumbrances  by  fiduciary  owners,  see 
pp.  433,  434.    The  express  covenants  if  inserted  would  be  placed  at  or  near 

the  end  of  the  deed  ;  the  special  statutory  words  **  as  beneficial  Owner  " 
or  *'  as  trostee/'  &c.  (see  p.  425  et  seq.,  note),  being  in  that  case  of 
course  omitted.  The  special  words  in  question  are  printed  throughout  these 
Precedents  in  distinctive  type,  so  as  to  avoid  the  necessity,  except  in  special 
cases,  for  calling  attention  to  them  by  a  note. 

(O  The  word  "  convey  "  may  be  used  in  lieu  of  "  gi'ant,"  being  now 
equally  appropriate  (see  above,  p.  428),  and  being  used  in  the  forms  in  the 
schedules  to  the  Conv.  Act,  1881. 

(tf)  The  general  words,  and  ''all  the  estate*'  clause,  are  omitted  in 
reliance  on  the  Conv.  Act,  1881,  sub-s.  6  and  63  ;  see  p.  417,  note,  p.  419, 
note. 

(O  As  to  the  use  of  the  words  '^  in  fee  simple  "  in  lieu  of '' hrs  and 

assigns/'  for  limiting  an  estate  in  fee,  see  the  Conv.  Act,  1881,  s.  61,  and 
the  forms  in  the  schedules  to  the  Act ;  and  above,  p.  419,  note. 

Cf)  ^oT  other  forms  referring  to  the  tenancies,  see  p.  419  et  seq.  If  the 
parcels  are  contained  in  a  schedule,  the  tenancies  may  conveniently  be  given 

in  a  separate  column  of  the  schedule,  in  which  case  say  here  : —  ''  Subjt  to 

the  leases  and  tenancies  mentd  in  the  schedule  hto." 
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"*^''  for  the  safe  custody  of  such  documts  (a)]  :  In  witness  whof 
the  sd  pties  hto  have  hrunto  set  their  respiye  hands  and 
seals  the  day  and  yr  first  above  written  (6). 

[The  first  schdle  aboye  referred  to.] 
[Schdle  of  peels.] 

[The  second  schdle  above  referred  to.] 

[Schdle  of  munimts,] 

Signed,  sealed,  and  delivered  \ 
by  the  within  [above]  named  A.  > 
in  the  presence  of •  } 

l^Rect  endorsed  or  appended."} 

[Reced  the  day  and  yr  first  within  [above]  written  of  the 

within  [above]  named  B.  the  sum  of pounds,  being 

the  conson  moy  within  [above]  expd  to  have  been  pd  by 

him  to  me. 

(Signed)  A.]  (c). 


ABtO 

Btatntory 
acknow- 
ledgment. 


Aato 

endorsed 

reoelptb 


Stamp. 


Searches. 


(a)  See  page  441,  note.  It  is  assumed  in  these  Precedents  that  the  statu- 
tory acknowledgment,  &c.,'  will  be  used  whenever  the  case  admits  of  it, 
both  in  the  case  of  beneficial  owners,  and  trustees  and  mortgagees.  For  the 
full  form  of  express  coTenant  for  production  by  a  beneficial  owner,  see 
p.  441 ;  and  for  the  form  for  trustees  and  mortgagees,  see  p.  445. 

(b)  As  to  the  rights  of  the  purchaser  with  respect  to  the  execution  of  the 
conyeyance,  see  the  Cout.  Act,  1881,  s.  8  ;  and  as  to  execution  by  attorney, 
sees.  46. 

(p)  The  endorsed  receipt  is  now  only  used  in  special  cases  ;  «.^.,  in  the 
case  of  a  company  or  public  body,  whose  custom  it  is  to  have  a  special  form 
of  receipt  signed  by  their  authorised  agent;  see  the  Conr.  Act,  1881, 
sub-s.  64,  55  ;  aboye,  p.  899,  note.  As  to  the  payment  of  the  pnrchase-mon^ 
to  the  vendor's  solicitor,  see  the  same  Act,  s.  56,  and  the  Trustee  Act,  1888, 
8.  2  ;  above,  p.  399,  note. 

As  to  the  stamp,  see  Stamp  Act,  1870,  schedule  tit.  "  Cokvxtakce  on 
Sale,**  and  the  Customs,  &c.,  Act,  1888,  s.  18,  and  schedule  (imposing 
penalties). 

As  to  the  various  searches  to  be  made  against  a  vendor,  see  now  the  Land 
Charges  and  Searches  Act,  1888,  51  k  52  Vic.  c.51,andBulesof  1st  January 
1889  ;  Elphinstone  on  Searches,  and  Supplement. 
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n. 

CONVEYANCE  of  Freeholds  hy  a  vendor  seised  fmo.  n. 
in  Fee   to  a  purchaser.    Shobt  form  without 
Recitals  (a). 

Pasties,  A.,  of,  &c.  (hinafter  called  the  vendor),  1.    B.,  ftetiafc 
of,  &c.  (hinafter  caUed  the  pchaser),  2.    WITNETH  that  Witwi. 

in  conson  of  the  sum  of  £ now  pd  by  the  pchaser  to 

the  vendor  (the  rect  whof  is  hby  acknowed),  the  vendor,  as  Q««t- 
beneflcial  owner,  hby  grants  to  the  pchaser,  peels,  see  p.  402 
et  seq.  To  hold  to  and  to  the  use  of  the  pchaser,  his  hrs  and  Haboidiiin. 
assigns  [Acknowemt  and  undertaking  as  to  munimts,  see  last 
precedent'}'^    In  witness,  &c. 


ni. 

CONVEYANCE  of  Freeholds  by  Appointment  only  p»io.  hi. 
tmder  a  power  to  apurcJiaser  in  Fee  (6).    Varia- 
TioN  where  Recitals  are  Omitted  (c). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.  Recite  convce  to  su^h 
uses  as  A*  shall  appt,  settg  out  the  powerfully^    Contract  for 


(a)  See  notes  to  last  precedent. 

(b)  This  is  for  a  case  where  the  vendor  has  no  estate  in  default  of  appoint- 
ment or  otherwise.  The  vendor  is  sometimes  made  to  convey  by  grant  as 
well  as  appointment,  in  case  he  should  by  any  means  have  acquired  an 
estate  as  well  as  a  power ;  and  where  the  conveyance  is  to  uses,  and  an 
acknowledgment  as  to  muniments  is  required,  that  mode  should  be  adopted ; 
see  p.  442,  note.     For  the  form  see  the  next  precedent,  and  note  thereto. 

(e)  Recitals  might  be  omitted,  the  reference  in  that  case  to  the  deed 
creating  the  power  being  to  **  an  indre  dated,  &c.,  and  expd,  &c.** 
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FMo^.  «aZ€,  p.  898.  IRecital  as  to  munimts,  p.  898.]  NOW 
THIS  INDKE  WITNETH  that  in  psuance  of  the  sd 
recited  agreemt,  and  in  conson,  &c.  (the  rect,  &c.),  see  Pre- 
cedent I.,  the  sd  A.,  as  beneficial  owner,  in  exercise  of  the 
power  given  to  him  by  the  hinbfe  recited  indre,  and  of  every 
other  power  enablg  him  in  this  behalf,  doth  hby  appt  that, 

Appoint-  All,  &c.,  peels,  p.  402  et  seq.  (a),  shall,  snbjt,  &c.,  to  leases 
and  tenancies,  henceforth  be  and  remain  To  the  use  of  the 
sdB.,  hishrs  and  assigns.  {^Acknowemt  and  undertakg  by  A., 
as  to  munimts,  p.  446.]     In  witness,  &c.  (6). 


PRSC.  lY. 


Witnoe- 
seth. 

Appoint- 
ment. 


As  to 
implied 
coTenantB 
in  convey- 
ance to 
uses. 


IV. 

CONVEYANCE  o/"  Freeholds  6^  Appointment  under 
a  power  and  by  Grant.  Variation  where  Re- 
citals arc  Omitted,  and  where  the  conveyance  is 

to  Uses. 

Parties,  A.,  vendor,  1  ;  B.,  pchaser,  2.  Recite  convce  to 
uses  to  bar  dower  in  favour  of  A.,  p.  371.  Contract  for  sale, 
p.  898.  NOW  THIS  INDRE  WITNETH  that  in  psnance 
of  the  sd  recited  agreemt  and  in  conson,  &c.,  (the  rect,  &c.), 
see  Precedent  I.,  the  sd  A.,  as  heneficial  owner  (c),  in  exer- 

(a)  The  enactment  in  the  Cony.  Act,  1881,  s.  62,  making  a  conyejance 
include  "  all  the  estate,"  &c.,  of  the  yendor,  applies  to  appointments ;  see 
p.  419,  note. 

(()  As  to  the  mode  of  executing  a  deed  exercising  a  power,  where  special 
formalities  are  required  by  the  power,  see  p.  82,  note. 

(c)  See  pp.  428  and  459,  note.  This  precedent  is  adapted  to  the  case  (now 
seldom  occurring)  of  the  yendor  being  entitled  to  the  old  uses  to  bar  dower. 
Where  the  conveyance  is  to  uses  (see  the  next  note),  and  the  yendor  appoints 
as  well  as  grants  as  beneficial  owner,  the  implied  covenants  created  by  the 
grant  will  be  with  the  grantee,  and  the  benefit  of  the  coyenants  will  go  with 
the  estate  through  him  to  the  cestuU  qtte  use  ;  but  as  the  appointment  is  made 
direct  to  the  uses  without  ihe  medium  of  the  grantee,  the  covenants  itaiplied 
by  the  appointment  will  be  with  the  cestuis  que  use  direct.  The  express 
covenants  if  inserted  would  be  with  the  grantee  to  uses. 
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FftM.  IV. 


else  of  the  power  given  to  him  by  the  hinbfe  recited  indre  (a) 
and  of  every  other  power  enablg  him  in  this  behalf,  doth 
hby  appt  (6),  and  by  virtue  of  his  este  and  intt,  and  by  way 
of  further  assurce,  doth  hby  grant  and  confirm  unto  the  sd  Onat. 
3.,  peels,  p.  402  etaeq.,  To  hold  the  samepremes  Unto  and  Haben 
TO  THE  USE  of  the  sd  B.,  his  hrs  and  assigns,  subjt,  &c.,  to  '"^ 
leases  and  tenancies.     [^Acknowemt  and  undertakg  by  A,  as  to 
munimts,  p.  446.]    In  witness,  &c. 


V. 

COVENANT  to  Surrender  Copyholds  on  a  Sale  (c).    pmo.  ▼. 
Varlltions    where    the    Copyholds    are    held    of 
Several  Manors  {d). 

Parties,  A.,  vendor,  1 ;  pchaser,  2.     Whas  the  sd  A.  is 
seised  for  an  unincumbered  este  of  inhance  to  him  and  his  R«eita)a. 

(a)  If   recitals  are   omitted  say,    ''  an    indre    dated,    &C.,    and  SeisiiL 

expd,  &c." 

{h)  If  the  conyeyance  is  to  any  uses  less  simple  than  to  the  parchaser  Yariation 
in  fee,  the  appointment  and  grant  must  be  by  separate  clauses  in  order  that  f<nr  oon- 
the  seisin  may  not  remain  in  the  grantee  to  uses,  the  deed  running  from  ^•J*'^^  ^ 
this  point  as  follows  :—  '**'* 

'^  That  all  and  singr  the  hereds  hinfter  described  and 
expd  to  be  hby  granted,  shall  (subjt  as  hinafber  mentd)  hence- 
forth remain  and  be  to  the  uses  upon  the  trusts,  and  subjt 
to  the  powers  and  provons  hinafter  decld  and  contd  concern- 
ing the  same :  AND  THIS  INDRE  ALSO  WITNETH, 
that  in  further  psuance  of  the  sd  agreemt,  and  for  the 
conson  afsd,  the  sd  A.,  as  beneficial  owner,  doth  hby  grant 
and  confirm  unto  the  sd  B.,  peels,  To  hold  the  same  premes 
unto  the  sd  B.  and  his  hrs,  subjt,  &c.,  to  tenancies,  to  the 
nses,  upon  the  trusts,  and  subjt  to  the  powers  and  provons 
hinafter  decld  and  contd,  that  is  to  say,  &c." 

As  to  the  insertion  of  the  statutory  acknowledgment  as  to  muniments  in 
an  appointment  direct  to  uses,  see  p.  442,  note. 

(^3  As  to  enfranchisement,  see  the  Copyhold  Act,  1887, 50  &  51  Vic.  c.  78, 
s.  1.    As  to  splitting  admittances,  see  Johnstone  y.  Spencer,  30  Ch.  D.  581. 

{S)  Sometimes  the  deed  containing  the  coyenants  for  title  and  production  j^^  ^ 
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PEM.  T. 


Mtlk 


OoTeiuuit 

tosar- 

randor. 


TouMof 
porchaaer. 


hrs  of  the  hereds  [first]  hinafter  described  and  covted  to  be 
surrendered,  at  the  will  of  the  lord,  accordg  to  the  custom 

of  the  manor  of in  the  coy  of [and  of  the  hereds 

2ndlj,  &c.]  and  has  agrd  with  the  sd  B.  for  the  sale  of  the 

sd  hereds  and  premes  to  him  for  the  sum  of  £ .    [Ue- 

cital  a$  to  munimts,  p.  898.]  NOW  THIS  INDEE  WIT- 
NETH  that  in  psuance,  &c.,  and  in  conson,  &c.  (the  recty 
&c.),  see  Precedent  L,  the  sd  A.,  as  beneficial  owner  (a), 
doth  hby  covt  with  the  sd  B.,  his  hrs  and  assigns,  that  he« 
the  sd  A.,  or  his  hrs  and  all  other  necj  pties,  if  any,  will 
forthwith,  at  the  cost  of  the  sd  B.,  his  hrs  or  assigns,  sur- 
render into  the  hands  of  the  lord  of  the  sd  manor  of , 

in  the  coy  of ,  accordg  to  the  custom  thof  [into  the 

hands  of  the  lords  of  the  respive  manors,  of  wch  the  same 
are  resply  holden  as  hinbfe  is  recited,  accordg  to  the  customs 
thof  resply],  pceU,  p.  402  et  seq.  (&),  to  wch  sd  hereds  the  sd 
A.  was  admitted  out  of  court,  or,  ''  at  a  court  holden  for  the 

sd  manor,'*  on  the  day  of ,  on  the  surrender  of 

X.,  or,  "  as  the  heir  of  Y.,  deced,"  To  the  use  of  the  sd  B,, 
his  hrs  and  assigns  for  ever,  to  be  holden  of  the  lord  of  the 
sd  manor  [lords  of  the  respive  manors  of  wch  the  same  are 
resply  holden]  accordg  to  the  custom  thof  [resply],  by  and 
under  the  rents,  fines,  heriots,  suits,  and  services  due  and 


oovenantB 
for  title 
and  pro- 
duction on 
coTonantto 
SQirender. 


OmiBsion 
of  general 
word«  and 
estate 
daose. 


of  mTinimeiits  follows  the  Burrender  instead  of  preceding  it  as  above,  in 
which  case  a  recital  of  the  surrender  would  be  substituted  for  the  covenant 
to  surrender ;  but  as  the  latter  plan  has  no  practical  advantage  over  the 
former  (the  technical  objection  with  respect  to  the  covenants  running  with 
the  land  in  the  former  case,  see  Dav.  Vol.  II.,  pt.  1,  366,  4th  ed.,  not  arising 
under  the  statutory  covenants),  and  the  statutory  covenants  for  title  could 
not  in  the  latter  case  be  implied  (see  p.  427),  a  form  of  such  a  deed  is  not 
given.  Recitals  might  be  dispensed  with,  the  variations  in  the  operative 
part  for  that  case  being  sufficiently  obvious. 

(a)  See  above,  p.  457,  note  ;  and  as  to  implying  the  Btatutoiy  covenants  for 
title  in  the  case  of  copyholds,  see  p.  425  et  seq, 

(If)  The  enactments  in  the  Conv.  Act,  1881,  ss.  6  and  63,  implying  the 
general  words  and  estate  clause  in  conveyances,  apply,  by  the  express  defi- 
nition of  "  conveyance  '*  in  s.  2,  to  covenants  to  surrender  copyholds ;  and  as 
the  word  *' conveyance  "  in  the  Act,  though  by  s.  2  it  includes  all  kinds  of 
conveyances  by  deed,  is  not  confined  to  them,  those  enactments  also  apply 
to  surrenders. 
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of  right  accustomed  for  the  same  :  And  the  sd  A.  doth  hby    ^**°-  ^' 
declare  that  in  the  meantime  and  until  the  sd  hereds  and  Dedantion 
premes  shall  have  been  surrendered  psuant  to  the  covt^^[^ 
hinbfe  contd,  he,  the  sd  A.,  and  his  hrs  (c)  will  stand  seised  nadflr. 
thof  in  trust  for  the  sd  B.,  his  hrs  and  assigns.     [^Ackfiowemt 
and   undertakg   as    to   munimts,    p.  446.]     In    witness, 


VI. 

SUBBENDEB  of  Copyholds  to  a  Purchaser.    Varia-  mo.  n. 
TiONS  where  the  Vendor's  Wife  joins^  and  for  a     ""^ 
conveyance  to  two  Purchasers  as  Joint  Tenants 
or  Tenants  in  Common. 

Ma^or  of -— ,  in  the  )      ^^^ ^     ^^ ^ 

County  of .       ) 

BE  IT  BEMEMBEEED  that  on  the  day  above- utmanui- 
mentd,  A.,  of,  Sec.,  a  copyhd  tenant  of  the  sd  manor,  [and  ^^'^^ 
B.  his  wife,]  came  before  me  X.,  [deputy]  steward  of  the 
sd  manor,  and  [she,  the  sd  B.,  having  been  by  me,  the  sd 
[deputy]  steward,  first  examined  separately  and  apart  from 
her  sd  husband,  touchg  her  free  and  voluntary  consent  to 
the  makg  and  passg  the  surrender  hinafter  contd  and  freely 
and  voluntarily  consentg  thto  as  by  law  required,]  did  out  of 
Court,  and  in  conson  of  the  sum  of  £ to  the  sd  A.  pd 


(^)  a  trust  estate  in  copyholds  to  which  the  trustee  has  been  admitted  Vesting  of 
vests  in  the  cnstomary  heir  or  devisee,  and  not  in  the  personal  representativeSi  trust  estate 
8. 30  of  the  Con V.  Act,  1881,  having  been  repealed  as  to  that  case  by  the  Copy-  ^  *^Py" 
hold  Act,  1887,  s.  45.   In  He  Mills'  Trutts,  37  Ch.  D.  312  (re-argned,  W.  N.,  ^°^^ 
1888,  p.  155),  it  was  held  that  if  a  sole  trustee  of  copyholds  had  died  between 
31st  December,  1881,  and  16th  September,  1887,  the  Copyhold  Act,  which 
was  passed  on  the  latter  date,  divested  all  trust  estates  from  the  personal 
xepresentatives  and  vested  them  in  the  customaiy  heir  or  devisee,  subject 
to  any  disposition  made  by  the  personal  representatives  in  the  interim. 

{d)  The  stamp  will  be  on  the  surrender ;  see  the  Stamp  Act»  1870,  ss.  77, 81. 
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MIC.  n.  by  C,  of,  &c.,  [and  D.,  of,  &c.,]  (the  rect  whof  is  hby 

Surrender,  acknowed),  surrender  out  of  his  [their  and  each  of  their] 

hands  into  the  hands  of  the  lord  of  the  sd  manor  by  the 

hands  and  acceptce  of  me,  the  sd  [deputy}  steward,  by  the 

To  use  of    rod  accordg  to  the  custom  of  the  sd  manor,  peels,  To  th£ 

pnrofaaier.  ^^^  ^£  ^Y^e  sd  C,  his  [C.  and  D.,  their]  hrs  and  assigns  for 

ever  [as  tenants  in  common  in  equal  shares],  at  the  will  of 

the  lord  accordg  to  the  custom  of  the  sd  manor,  by  and 

under  the  rents,  fines,  heriots,  suits,  and  services,  due  and 

of  right  accustomed  for  the  same.  A. 

B. 
Taken  [togr  with  the  separate  ^ 

tne  day  and  yr  nrst  above 
written  by  me.  j 

Rect  for  Consort  Moy  (a). 


PRsa  vn. 


VII. 

ASSIGNMENT    of  Leaseholds    hy   the   Lessee    or 

Assignee  of  the  Lease  to  a  Purchaser,    Vamatiox 

where  Lessor's  License  is  required. 

Recitals.         PARTIES,  A.,  vcudor,  1 ;  B.,  pchascr,  2.     Whas  hy  an 

Lease.        indre  of  lease  dated,  &c.,  and  expd,  &c.,  peels  infuU,  with 

the  appurtces  thof  were  demised  unto  the  sd  A.,  his  exs, 

ads,  and  assigns,  from  the day  of ,  for  the  term  of 

yrs,  subjt  to  the  paymt  of  the  rent  thby  reserved,  and 

the  pformce  and  observce  of  the  covts  on  the  pt  of  the 
Agreement  lessee  and  Condons  thrin  contd  (b) :  And  whas  the  sd  A.  has 

for  Bale. 

(a)  Sections  64  &  56  of  the  Con  v.  Act,  1881,  only  apply  to  deeds, 
(d)  If  the  license  of  the  lessor  is  required  to  the  assignment,  the  clause  in 
the  lease  xequiring  his  license  to  an  assignment  will  be  recited.     If  he  is 
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agrd  TOth  the  sd  B.  for  the  sale  to  him  for  the  sum  of  ^*«^-  '^ 

£ of  the  premes  comprd  in  the  sd  indre  of  lease  for  the 

residue  of  the  term  thby  granted  as  afsd,  subjt  to  the  rent 
reserved  by  and  the  covts  and  condons  contd  in  the  sd 
lease  (c) :  NOW  THIS  INDRE  WITNETH  that  inpsuance  Witn«. 

of  the  sd  recited  agreemt  and  in  conson  of  the  sum  of  £ 

now  pd  by  the  sd  B.  to  the  sd  A.  (the  rect  whof  is  hby 
acknowed)  (d),  the  sd  A.,  as  beneficial  owner,  doth  hby  assign  Aangn- 
unto  the  sd  B.,  All  and  sinor  the  [pieces  or  peels  of  land,  If*" 
messes,  or  tenemts]  hereds  and  premes  comprd  in  or  expd 
to  be  demised  by  the  sd  recited  indre  of  lease.  To  hold  the  Habcn- 

•^  '  dam. 


made  a  party  to  the  asBignment  (which  is  not  nsnnl),  the  following  recital 
will  be  inserted  in  this  place : — 

"  And  whas  the  sd,  lessor,  has  agrd  to  concur  in  these  Kecitai  ns 
psnts,  for  the  ppose  of  givg  his  consent  in  mner  hinafter  renodot^ 
appearing  to  the  assignmt   hby  made,"   and  the  assignment  lessor, 
wiu  be  expressed  to  be  made  **  with  the  consent  (hby  testified)  of 

the  sd,  lessor,**  and  the  following  proviso  should  be  added  immediately 

after  the  habendum  :  "  Provd  always  that  the  license  hinbfe  given  Proviso 

by  the  sd,  lessor,  shall  not  be  deemed  to  authorise  anyu^^gg*"^ 
further  assignmt   [or  any  underlettg]    of   the    premes." 

If  the  lessor  gives  license  by  a  separate  instrument  (for  form  of  which, 
aec   Licenses),  the  following  recital  will  be   inserted   in   this   place : 

**  And  whas  the  sd,  lessor y  has  given  his  license  in  writg 

dated,  &c.,  to  the  assignmt  hby  made."     in  either  of  the  above 

cases  if  the  property  assigned  is  comprised  in  more  than  one  lease,  and 
license  is  required  for  the  assignment  of  the  property  comprised  in  one  lease 

only,  add  in  the  recital,  after  the  words   "  hby   made,"  the  words 

**  of  the  premes  comprd  in  the  sd  indre  of  lease  of,  &c." 

(e)  If  the  lease  is  at  a  rack  rent  and  no  money  passes,  say,  **  And  whas  Variation 

the  sd  A.  has  agrd  with  the  sd  B.  for  the  assignmt  to  him  of  JJ^^®^  ^^ 
the  premes,  &c.,&c.,  in  conson  of  the  covt  of  the  sd  B.  hinafter  passes. 

contd,"    The  consideration  will  be  similarly  stated  in  the  operative  part. 
If  any  of  the  muniments  are  retained  add  here  introductory  recital  ns  to 
mnniments,  see  p.  398  ;  and  acknowledgment  and  undertaking  after  the 
habendum,  see  p.  446. 

(d)  If  the  vendor  is  an  assignee  of  the  lease,  add  recital  of  the    evolu- 
ticm  of  title  to  him,  see  p.  381. 

K.E. — VOL.  I.  H  H 
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riiMc.  TIF,  same  unto  the  sd  B.,  his  exs,  ads,  and  assigns,  henceforth 

for  all  the  residue  now  unexpired  of  the  sd  term  of 

yrs  granted  by  the  sd  indre  of  lease,  subjt  henceforth  to  the 
pajmt  of  the  rent,  and  pformce  and  observce  of  the  coTts 
on  the  pt  of  the  lessee  and  condons  by  and  in  the  same 
CoTenant  of  indre  reserved  and  contd(e)  :•  And  the  sd  B.  doth  hby  for 
■gainst^  ^  himself,  his  hrs,  exs,  ads,  and  assigns,  covt  with  the  sd  A., 
his  exs  and  ads,  that  he  the  sd  B.,  his  exs,  ads,  or  assigns, 
will  henceforth  during  the  continuance  of  the  sd  term  pay 
the  rent  reserved  by  and  pform  and  observe  the  covts  and 
agreemts  on  the  pt  of  the  lessee  and  condons  contd  in  the 
sd  indre  of  lease  and  will  at  all  times  keep  the  sd  A.,  his 
hrs,  exs,  and  ads,  effectuaUy  indemnified  agst  aU  actions 
and  pcdgs,  costs,  damages,  expses,  claims,  and  demands 
whatsr  by  reason  of  the  non-paymt  of  the  sd  rent  or  any 
pt  thof,  or  the  breach,  non-pformce  or  non-observce  of  the 
sd  covts,  agreemts,   and  condons,   or  any  of  them.     In 

WITNESS,  &c. 


reat  and 
coTonantfl 


Yariation,      («)  Add,  if  so,  ''  and  subjt  to  an  indre  of  underlease  dated, 
nnd^^Luw  ^^'*  *^^  ^xpd,  (fec,  whby  the  premes  were  demised  to  X,  of, 

&c.,  for  the  term  of yrs  from  the day  of at 

the  yrly  rent  of  £ — 


»» 


(/)  As  to  the  cases  in  which  this  covenant  is  required,  see  p.  448,  note  ; 
and  for  TariationB  therein,  see  the  form  at  p.  448. 
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vin. 

ASSIGNMENT  o/*  Leaseholds  by  the  original  Lessee  yvk.  Tin. 
to  a  pwrchaser.  Concise  Foem  by  Endorsement 
on  the  Lease  or  by  supplemental  Deed^  without 
Recitals.  Variation  where  Lessor joitm  to  release 
Lessee  from  covenants,  ani  takes  substituted 
covenants  from  Assignee  (a). 

Pasties,  the  within-named  A.  (hinafter  called  the  vendor), 
1 ;  B.,  of,  &c.  (hinafter  called  the  pchaser),  2.    WITNETH 

(fl)  See  the  last  precedent  and  notes  thereto.     If  the  deed  is  supple-  VariatioM 
mental  instead  of  endorsed,  add  after  the  parties,  '^supplemental  to  9LI1  ^^^^^^' 

indre  of  lease  dated,  &c.,  and  expd,  &c.  (hinafter  referred  to  d««i. 

as  the  sd  lease)  ;  "  and  make  the  necessary  substitatlons  for  the  expres- 
sions "within  named,"  "within  written,"  &c.,  which  are  appro- 
priate only  to  an  endorsed  deed. 

Occasionally  the  lessor  is  willing  to  release  the  original  lessee  from  the 
coTeniints  of  the  lease,  on  having  a  substituted  coTenant  from  the  assignee ; 
in  that  case  the  lessor  will  be  added  as  a  party  of  the  second  part,  and  the 
following  will  be  added  at  the  end  of  the  deed  in  place  of  the  covenant  of 
indemnity : — 

"  AND  THIS  INDRE  ALSO  WITNETH  that  in  conson  Variation 
of  the  covt  of  the  sd  B.,  pchaser,  hinafter  contd  and  of  the  J^* 
premes,  the   sd  X.,   lessor,   doth    hby    rele    the    sd    A.,  releases 
his  hrs,  exs,  and  ads,  from  all  and  singular  the  covts  and  j^^^^lfrom 
agreemts  on  the  pt  of  the  sd  A.  in  the  sd  indre  of  lease  contd  covenuits, 
and  all  liability  thrunder,  and  all  actions,  pcdgs,  claims,  and  enterbg'^^ 
demands  in  respt  of  any  breach  of  any  such  covts  htofore  ^n*©  a  sub- 
or  hrafter  committed  or  happening :  Provd  always  that  the  co'venant. 
rele  hinbfe  contd  shall  not  afifect  the  sd  covts  and  agreemts 
so  far  as  the  same  are  real  covts  and  agreemts  binding  on 
the  sd  demised  premes,  and  the  psons  from  time  to  time 
possed  thof,  but  only  so  far  as  regards  the  psonal  liability  of 
the  sd  A.,  his  hrs,  exs,  and  ads,  thrunder :  Provd  also  that 
the  sd  rele  or  anything  hrin  contd  shall  not  prejudice  or 
affect  the  right  of  the  sd  C,  his  exs,  ads,  and  assigns,  to 
re-enter  upon  the  sd  demised  premes  for  non-paymt  of  the 

H  H  2 
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pmio.  Tin. 

Amgn-. 
ment. 

Parcels. 

Haben- 
dum. 

GoTenant 
of  indein- 
nity. 


that  in  conson,  &c.  (the  rect,  &c.),  the  vendor,  as  beneftcial 
owner,  doth  hby  assign  unto  the  pchaser,  All  the  premes 
demised  by  the  within-written  indre  of  lease,  To  hold  to 
the  pchaser,  his  exs,  ads,  and  assigns,  for  the  residue  of  the 

term  of yrs  granted  by  the  sd  lease,  subjt  to  the  rent, 

covts,  and  condons  of  the  sd  lease :  And  the  pchaser  hby 
covts  with  the  vendor  to  keep  him  and  his  exs  and  ads 
at  all  times  indemnified  agst  such  rent,  covts  and  condons, 
and  all  claims,  pcdgs,  costs,  and  expses  in  respt  thof.    Ik 

WITNESS,  &c. 


PRSC.  IX. 


Recitals. 


Effect  of 
Settled 
Land  Act, 
1882, 
B.  63,  as 
to  trusts 
for  sale, 

as  modi- 
fied by 
the  Act 
of  1884, 
8.  7. 


IX. 

CONVEYANCE  of  Freeholds  cmd  Leaseholds  ly 
Trustees  far  Sale  and '  Executors  wnder  a 
will  (6).  Reservation  of  a  Bight  of  Way  to 
the  Vendors. 

Parties,  A.  and  B.,  trees  and  exors,  1.  C,  pchaser,  2. 
Recite  lease,  p.  880;  and  devolon  oj  title  to  testor,  p.  381, 
saying,  "became  absolutely  vested,"  &c.,  &c. ;  will  of  JK., 
setting  forth  genl  devise  and  bequest  in  trust  for  sale  and  con- 

rent  reserved  by  or  the  breach  of  any  of  the  covts,  agreemts^ 
or  Condons  contd  in  the  sd  lease:  [^Add  covt  by  assignee 
with  lessor  to  pay  rent  and  pform  covts,  as  in  a  lease^ 
mutatis  mutandis.     See  Leases.] 

(ft)  By  the  Settled  Land  Act,  1882  (45  &  46  Vic.  c.  38),  b.  63,  where  land 
is  held  in  trust  for  sale,  if  the  proceeds  of  sale  and  the  rents  until  sale,  or 
any  share  thereof  are  settled  in  trust  for  a  tenant  for  life  or  other  limited 
owner  as  there  defined,  the  powers  of  sale  and  other  powers  of  the  Act  were 
vested  in  him  ;  and  although,  by  s.  66,  the  power  of  the  trustees  to  sell  was 
kept  alive,  the  consent  of  the  tenant  for  life  or  limited  owner  was  made 
necessary  to  its  exercise  ;  but  this  having  been  productive  of  great  incon- 
venience in  practice,  was  altered  by  the  Settled  Land  Act,  1884  (47  k.  48 
Vic.  c.  18),  s.  7,  by  which  (sub-s.  1)  the  powers  conferred  by  s.  63  of  the  Act 
of  1882,  on  the  tenant  for  life  or  other  beneficial  owner,  are  not  to  be  exer- 
cised without  an  order  of  Court ;  so  that  until  such  an  order  has  been 
obtained,  the  trust  for  sale  remains  unaffected.  On  the  other  hand,  if  such 
an  order  has  been  obtained,  the  powers  of  the  trustoea  are  thereby  suspended 
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vergion,  and  red  clause  (if  any)  and  apptmt  of  exors:  death  ^"^  "- 
and  probate:  and  testor's  seUin  of  freehd,  p.  885,  mutatis 
mutandis ;  And  whas  the  sd  A.  and  B.,  as  trees  of  the  sd 
will  and  in  psuanee  of  the  trust  for  sale  thrin  contd  as  afsd, 
have  agrd  with  the  sd  G.  for  the  sale  to  him  of  the  sd 
freehd  hereds  and  premes,  subjt  to   such  reservon  as  is 

hinafter  contd  for  the  sum  of  £ and  as  exors  of  the  sd 

will  (c)  have  agrd  with  the  sd  G.  for  the  sale  to  him  of  the 

sd  leasehd  hereds  and  premes  for  the  sum  of  £ :  NOW  Witne§- 

THIS  INDRE  WITNETH  that  in  psuanee,  &c.,  and  in  "^ 
conson,  &c.,  the  pchase-moy  for  freehds,  (d)  (the  rect,  &c.) 
the  sd  A.  and  B.,  as  such  trees  as  afsd,  do  resplj  hby  grant  Ckuit. 

(aee  sab-s.  iy.)i  bat  with  a  protection  to  persons  dealing  with  them  unless 
the  order  is  registered  as  a  lis  pendens  (sab-s.  vi.)-  ^^  i^ote  on  the  Acts, 
if^ra,  p.  488,  et  seq. 

If  the  sale  is  for  payment  of  debts  or  legacies  under  a  charge  in  the  will,  As  to  sales 
8.  63  of  the  Act  of  1882  would  not  apply,  and  the  power  of  executors  to  sell  for  pay- 
for  payment  of  debts,  would  also  of  course  be  paramount.    It  should  be  ^^'°^  ^' 
observed  that  the  rule  laid  down  in  Re  Tanqneray-  WUlaume  and  Landau,  ?^     .  ^^ 
20  Ch.  D.  465,  that  where  executors  are  selling  real  estate  chai^ged  with 
debts  after  20  years  from  the  testator's  death,  a  presumption  arises  that  the 
debts  have  been  paid,  and  a  purchaser  is  therefore  put  on  inquiry,  does  not 
in  general  apply  to  executors  selling  leaseholds  under  their  common  law 
power,  unless  the  purchaser  has  notice  that  the  bequest  has  been  assented 
to ;  Re  Whistler,  35  Ch.  D.  561  ;  see  generally,  as  to  sales  for  payment  of 
debts,  Day.  Prec.  YoL  II.,  Part  2,  4th  ed.,  pp.  468  et  seq.,  note. 

As  to  whether  a  married  woman  trustee  for  sale  can  convey  and  give  a  Married 
discharge  for  the  purchase-money  as  2k  feme  sole  without  the  concurrence  of  woman 
her  husband,  see  p.  250.  trustee. 

That  a  trust  for  sale,  whether  peremptory  or  discretionary,  remains  in  Trust  for 
force  although  all  the  beneficiaries  have  become  absolutely  entitled  in  pos-  sale,  vrbcn 
session  and  are  sui  juris,  until  they  all  concur  in  putting  an  end  to  it  by  '^ 
electing  to  take  the  property  unconverted,  see  I  White  &  Tudor  L.  0.  Eq., 
p.  993,  6th  ed. ;  Biggs  v.  Peacock,  22  Ch.  D.  284 ;  Re  Tioeedie,  27  Ch. 
D.  315  ;  32  Sol.  J.  729. 

For  a  form  where  the  tenant  for  life  joins  to  consent  and  covenant  for  the 
title,  see  infra, 

(o)  Although  the  leaseholds  are  comprised  in  the  bequest  in  trust  for  Sale  of 
sale,  the  sale  of  the  leaseholds  should  be  made  by  the  executors  in  that  cha-  leaseholds 
racter,  unless  it  appears  that  they  have  assented  to  the  bequest ;  but  if  they  ^^  ^^rostees 
sell  under  the  trust  for  sale,  that  would,  of  course,  amount  to  an  assent.     If  ^^ 
they  sell  as  executors,  the  bequest  to  them  in  trust  for  sale  is  of  course 
immaterial,  and  need  not  be  recited  as  far  as  the  leaseholds  are  concerned. 

(ji)  The  purchase-money  is  kept  distinct,  as  the  freeholds  and  leaseholds 
are  sold  by  the  vendors  in  different  characters. 
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i^aio.  IX.  unto  the  sd  C,  peels,  p.  402,  et  seq. ;  reservon  of  right  of 
way,  p.  416 ;  habendum  to  C,  in  fee,  p.  419.  AND  THIS 
Further  INDRE  ALSO  WITNETH  that  in  psuance,  &c.,  and 
in  conson,  &c.,  the  pchase-moy  for  the  leasehds,  (the 
rect,  &c.),  the  sd  A.  and  B.  as  psonal  reprai  of  the 
sd  X.,  do  resply  hby  assign  onto  the  sd  C,  leasehd  peels 
by  referee  to  lease,' ^.  405 ;  habendum  to  C,  subjt  to  rent  and 
eovts,  p.  428 ;  [aeknowemt  by  A,  and  B,  as  to  munimts, 
p.  446] ;  eovt  by  C.  to  indemnify  A.  and  B.  and  este  of  X. 
agst  rent  and  eovts  of  lease,  p.  448.     In  wrrNSSs,  Sec. 


Angn 
ment. 


PBIO.  z. 


Recitals. 

Mortgage 
in  fee. 


CONVEYANCE  of  Freeholds  by  Mortgagob  and 
Mortgagee  to  a  pwrchaser.  Variations  where 
there  have  been  a  Transfer  and  Further  Charge, 
and  other  dealings  with  the  mortgage;  also  where 
Fart  of  the  Purchase  -  Money  is  paid  to  the 
Mortgagee,  in  part  diseharge  of  the  mortgage 
debt,  and  where  the  Whole  of  the  Purchase- 
Money  t^  paid  to  the  Mortgagor.  Also  where 
Concise  Recitals  are  inserted  (a). 

Parties,   A.,   mtgor,   1 ;    B.,   mtgee,  2 ;    C,  pchaser,   8. 
Whas  by  an  indre  dated,  &c.,  and  expd,  &c.,  in  conson  of 

the  sum  of  £ pd  by  the  sd  B.  to  the  sd  A.,  the  hereds 

hinafter   described    and    intd    to    be    hby  assnred,   were 
conveyed  and  assured  by  the  sd  A.  unto  and  to  the  use 


DiBcharffe  ^'"'^  ^  ^^  mortgage  is  equitable  only,  it  may  and  shoald  (in  order  to  keep 
of  equi-  ^t  off  the  title),  be  discharged  by  a  simple  receipt  on  thedeed  or  memorandom 
table  of  charge,  and  the  property  conveyed  as  onincombered ;  see  Day.  Piec, 

mortgages,  vol.  ii.  pt.  2,  4th  ed.,  277,  821.  As  to  the  liability  of  a  mortgagee  con- 
curring in  a  sale  by  the  mortgagor  with  notice  of  a  second  mortgage,  see 
West  London  Commeroial  Bank  v.  Relianee,  Jfe,,  Building  Soeietjf,  29  Oh. 
D.  954. 
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of  the  sd  B.,  his  hrs  and  assigns,  by  way  of  mtge,  for  'ua  x. 
securing  the  paymt  to  the  sd  B.,  his  exs,  ads,  or  assigns,  of 

the  sd  sum  of  £ with  intt  for  the  same  as  thrin  expd  (b) : 

And  whas  the  sd  sum  of  £ still  remains  owing  to  the  sd 

B.  on  the  secy  of  the  sd  indre  of,  &c.,  but  all  intt  thron  has 
been  pd  up  to  the  date  of  these  psnts  (c) :  And  whas  the  Contntct 
sd  A.  has  agrd  with  the  sd  C.  for  the  sale  to  him  for  the  . 

^  Agroement 

sum  of  £ of  the  hereds  hby  assured  in  fee  simple  in  of  mort- 

posson,  free  from  incumbces :  And  whas  it  has  been  agrd  ?J^  *® 

that  the  sd  sum  of  £ shall  be  pd  to  the  sd  B.  out 

of  the  sd  pchase-moy,  and  that  he   shall  join  in  these 
psnts  in  mner  hinafter  appearg  (d) :  NOW  THIS  INDRE  JShT* 
WITNETH  that  in  psuance  of  the  sd  recited  agreemt  and 
in  conson  (d)  of  the  sum  of  £ now  pd  by  the  sd  C,  at  ^^  *™' 

(^)  If  required,  zedte  transfer  and  farther  charge,  p.  376. 

(<;)  Instead  of  the  recitals  in  the  text  to  this  point,  the  following  may  be 
Bubfltituted,  if  it  is  desired  to  ayoid  detailed  recitals  of  the  dealings  with  the 
mortgage: 

"  Whas  the  sd  A.  is  seised  in  fee  simple  in  posson  of  the  Variation 
hereds  hby  assured  free  from  incumbces,  except  the  ppal  j^^iir* 

sum  of   £ [sums  of  £ and  £ ]  seed   thron 

with  intt,  by  a  mtge  in  fee  simple,  dated,  &c.,  and  expd,  <&c. 
[and  a  deed  of  transfer  and  further  chge,  dated,  &c.,  and 

expd,  &c.],  which  sd  ppal  sum  of  £ [sums  of  £ 

and  £ ,  makg  togr  the  sum  of  £ ]  togr  with  the  secies 

for  the  same  has  [have]  by  the  effect  of  divers  mesne 
assurces,  ^ts  in  the  law,  and  events,  and  ultimately  by  an 
indre  dated,  &c.,  and  expd,  &c.,  become  vested  in  the  sd  B., 

but  all  intt  on  the  sd  siun  of  £ has  been  pd  up  to  the 

date  of  these  psnts." 

(d)  If  no  part  of  the  purchase-money  is  to  be  paid  to  the  mortgagee,  the  Variation 
recital  as  to  the  state  of  the  mortgage  debt  will  state  that  the  principal  with  where 
"  some  intt  "  is  due  (or  it  may  be  omitted)  ;  the  recital  as  to  the  mort-  ™o^»««> 
gagee  joining  will  be  as  at  p.  397 ;  and  the  consideration  will  be, ''  in  COUSOn  no  part  of 

of  the  sum  of  £ pd  by  the  sd  C.  to  the  sd  A.,  with  the  P««*a8e- 

*         •'  '  money. 

consent  of  the  sd  B.  (the  rect,  &c.),  and  of  the  premes." 

If  part  of  the  pnrchase-money  is  to  be  paid  to  the  mortgagee  in  part  dis- 
chuge  of  the  mortgage,  the  recital  as  to  the  state  of  the  mortgage  debt,  will 
state  the  amonnt  dae  on  the  mortgage  as  in  the  text ;  the  recital  as  to  the 
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puo^x.   the  request  (a)  of  the  sd  A.  in  mner  followg,  namely,  the 

sum  of  £ pt  thof  to  the  sd  B.,  in  full  dischge  of  the 

moys  owing  to  him  imder  his  sd  mtge  secy  as  aisd  (the  rect 

whof  the  sd  B.  doth  hby  acknowe)  and  the  sum  of  £ 

residue  thof  to  the  sd  A.  (the  rect  and  paymt  in  mner  aisd  of 

which  respive  sums,  makg  togr  the  sd  pchase-moy  of  £ , 

the  sd  A.  doth  hby  acknowe),  the  sdB.,  as  mortgagee  (b),  by 

Qiani.  the  diron  of  the  sd  A.  (c),  doth  hby  grant  and  rele,  and  the 
H(1  A.,  as  beneficial  owner,  doth  hby  grant  and  confirm  unto 

Haben-      the  sd  C,  pcels  p.  402  et  8eq.,  To  hold  the  same  premes 

dam. 


Where 
morigfigee 
receives 
part  of 
purchase- 
money  in 
part  dis- 
charge. 


Where 
mortgagee 
receiTes  all 
parchi!9e- 
money. 

Implied 
coTenants. 


Variation 
for  mort- 
gage by 
demise. 


mortgagee  joining  will  be  as  at  p.  397  ;  and  the  consideiation  will  be, 

"In  conson  of  the  sum  of  £ now  pd  by  the  sd  C,  by 

the  diron  of  the  sd  A.^  in  nmer  followg,  namely,  the  sum  of 

£ ,  pt  thof  to  the  sd  B,,  in  dischge  of  the  sum  of  £ 

so  due  to  him  for  intt,  and  in  pt  dischge  of  the  sum  of 

£ 80  due  to  him  for  ppal  as  afed  (the  rect,  &c.))  fti^d  the 

sum  of  £ ,  the  residue  thof  to  the  sd  A.  (the  rect,  &c.).'* 

The  rest  of  the  precedent  will  follow  the  form  in  the  text,  except  as  men- 
tioned in  note  ((t). 

(a)  If  all  the  purchase-money  is  paid  to  the  mortgagee,  say,  ''at  the 

request  of  the  sd  B.  to  the  sd  A.,  the  rect  whof  he,  the  sd 
A.,  and  the  paymt  whof  in  mner  afsd  he,  the  sd  B.,  doth 
hby  acknowe." 

(&)  See  p.  425  et  seq.  The  words  ''  aS  mortgagee,**  imply  the  nsnal 
covenant  against  incumbrances  by  the  person  conyeying  in  that  capacity ;  and 
the  words  **  as  beneficial  owner,"  imply  covenants  for  title  by  A.  as  to 
his  own  acts  and  those  of  B.  If  the  mortgagee  is  not  paid  off  in  full,  as  he 
is  not  compellable  to  join,  he  should  convey  ''at  the  request,"  &x>d  not 

'^  by  the  diron  "  of  the  vendor ;  but  if  the  mortgage  was  created  by  the 
vendor  his  statutory  covenants  for  title  would  still  extend  to  the  acts  of  the 
mortgagee  as  being  a  person  '*  claiming  under  "  him ;  there  would,  howeves, 
in  that  case  be  an  inaccuracy  (though  not  of  any  importance)  in  the  covenant 
for  right  to  convey,  see  p.  426. 

(c)  Where  the  mortgage  is  by  demise  say,  "  and  to  the  intent  that 

the  sd  term  of yrs  created  by  the  sd  indre  of  mtge  may 

merge  in  the  reversion  of  the  hereds  comprd  thrin  and  hby 
assured,  doth  hby  assign,  surrender,  and  rele,  and  the  sd 
A.,  &c." 
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Unto  and  to  the  use  of  the  sd  C,  his  hrs  and  assigns,    ^"°-  ^ 
dischged  from  all  ppal  moys  and  intt  intd  to  be  seed  by  and 
from  all  claims  and  demands  under  the  hinbfe  recited  indre 
of  mtge  of,  &c.  (d).    In  witness,  &c.  (e). 


ASSIGNMENT  of  Leaseholds  by  Mortgagob  and  pmojll 
MoBTGAGEE  to  a  Puvchoser,  where  the  mortgage 
was    by    Demise.    Yabiation  for   mortgage    by 
Assignment  (a). 

Pasties,  A.,  mtgor,  1;   B.,  mtgee,  2;    C,  pehaser,   8. 
Whas  by  an  indre  of  lease  dated,  &c.,  and  expd.  Sec.,  peels  Bedtais. 
in  JuU,  with  the  appurts  thof  were  demised  unto  the  sd  A.,  ^^*""^ 

his  exs,  ads,  and  assigns,  from  the day  of for  the 

term  of yrs,  subjt  to  the  paymt  of  the  rent  thby  reserved 

and  the  pformce  and  observee  of  the  covts  on  the  pt  of  the 
lessee  and  condons  thrin  contd :  And  whas,  by  an  indre  Mortsi^e. 
dated,  &c.,  and  expd,  &c.,  the  premes  comprd  in  the  sd 
lease  demised  by  the  sd  A.  to  the  sd  B.,  his  exs,  ads,  and 


(d)  Add,  if  required,  recital  immediately  before  the  testatum  as  to  muni-  As  to  ma- 
ments  retained  bj  A.,  and  at  end  of  deed  acknowledgment  and  undertaking  nimentB. 
by  him  as  to  production  ;  or  if  B.  is  not  fully  paid  off  and  retains  the  deeds, 

add  acknowledgment  by  him,  but  without  any  undertaking,  see  pp.  441, 442, 
note ;  as  to  whether  a  mortgi^e  is  bound  in  that  case  to  give  an  acknow- 
ledgment, see  Totes  y.  Plumbe,  2  Sm.  &  G.  174 ;  Dart,  V.  &  P.  766. 

(e)  With  regard  to  the  stamp  on  a  conveyance  by  mortgagor  and  mort-  As  to  stamp 
gagee,  it  may  be  observed  that  the  deed  is  not  treated  as  chargeable  with  duty  on 

"  reconveyance  "  duty  in  addition  to  the  ad  valorem  sale  duty,  although  if  wnveyance 
the  mortgage  were  released  by  a  separate  deed,  the  extra  duty  would  be  J^rfj^A 
incurred.    It  may  also  be  mentioned,  that  if  part  only  of  the  property  in  the  ^ortgsgee. 
mortgage  is  released  by  a  separate  deed,  it  is  treated  in  practice  as  liable 
only  to  a  10#.  duty,  the  full  reconveyance  duty  being  payable  on  the  final 
release. 

(a)  This  may  be  shortened  in  a  manner  similar  to  Precedent  VIII. 
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PBBO.  XI. 


Contnet 
for  aale. 


SUteol 

mortgage 

debt. 


Agieentent 
for  mort- 
gi«M's 
oononr- 
xvnoe. 

Witnea- 
Mth. 


Assign- 
ment. 


assignSy  for  the  residue  of  the  term  thby  granted,  except  the 
last  day  thof  (b),  by  way  of  mtge  for  securii^  the  paymt  to 

the  sd  B.y  his  exs,  ads,  or  assigns,  of  the  sum  of  £ , 

with  intt  thron  at  the  rate  and  on  the  day  thrin  mentd : 
And  whas  the  sd  A.  has  agrd  with  the  sd  C.  for  the  sale 

to  him  for  the  sum  of  £ of  the  premes  comprd  in  the 

sd  lease  for  all  the  residue  now  to  come  of  the  sd  term 
thby  granted  as  afsd  subjt  to  the  rent  reserved  by  and 
the  covts  and  condons  contd  in  the  sd  lease :   And  whas 

the  sd  sum  of  £ still  remains  owing  to  the  sd  B.  on 

the  secy  of  the  sd  indre  of  mtge  of,  &c.,  but  all  intt  thron 
has  been  pd  up  to  the  date  of  these  psnts :  And  whas  it 

has  been  agrd  that  the  sd  sum  of  £ shall  be  pd  to  the 

sd  B.  out  of  the  sd  pchase  moy,  and  that  he  shall  concur 
in  these  psnts  in  mner  hinafter  appearg :  NOW  THIS 
INDRE   WITNETH  that  in  psuance  of  the  sd  recited 

agreemt  and  in  conson  of  the  sum  of  £ ,  now  pd  by  the 

sd  C.  at  the  request  of  the  sd  A.  in  mner  followg,  namely, 

the  sum  of  £ pt  thof  to  the  sd  B.  in  full  dischge  of  the 

moys  owing  to  him  under  his  sd  mtge  secy  as  afsd  (the  rect 

whof  the  sd  B.  doth  hby  acknowe)  and  the  sum  of  £ , 

residue  thof  to  the  sd  A.,  (the  rect  and  paymt  in  nmer  afsd 

of  wch  respive  sums,  makg  togr  the  sd  pchase  moy  of  ^6 , 

the  sd  A.  doth  hby  acknowe)  the  sd  B.,  as  mortgagee,  by  the 
diron  of  the  sd  A.,  to  the  intent  that  the  sd  term  created  by 
the  sd  indre  of  mtge  of,  &c.,  may  merge  in  the  sd  term 
created  by  the  sd  indre  of  lease,  doth  hby  assign,  surrender, 
and  rele  (c),  and  the  sd  A.,  as  beneficial  owner,  doth  hby  assign 
and  confirm  unto  the  sd  G.  all  and  singr  the  [pieces  or  peels 
of  land,  messuages  or  tenemts]  hereds  and  premes  comprd 


Variation 
for  mort- 
gage by  as- 
signment. 


(()  For  the  case  of  a  mortgage  by  assignment;  say  '*  assigned  "  instead 

of  "  demised,"  and  omit  the  words  *'  except  the  last  day  thof." 

For  recital  of  devolution  of  title  to  the  mortgage,  see  Form  xzyii.,  p.  377. 
(c)  If  the  mortgage  of  the  lease  was  by  assignment,  say,  ''  the  sd  B., 

as  mortgagee,  by  the  diron  of  the  sd  A.,  doth  hby  assign  and 
rele." 


PBECKDENTS.  475 

in  or  expd  to  be  demised  by  the  sd  recited  indre  of  lease   ^"Q-  "* 
To  HOLD  the  same  unto  the  sd  C,  his  exs,  ads,  and  assigns,  Haben- 
henceforth  for  all  the  residue  now  unexpired  of  the  sd  term  ^^™* 
of yrs,  granted  by  the  sd  indre  of  lease,  subjt  hence- 
forth to  the  paymt  of  the  rent  and  pformce  and  observce  of 
the  covts  on  the  pt  of  the  lessee  and  condons  by  and  in  the 
same  indre  reserved  and   contd,   but  dischged   from    all 
ppal  moys  and  intt  intd  to  be  secured  by  and  from  all 
claims  and  demands  under  the  sd  indre  of  mtge  of,  &c. : 
Covt  by  C.  to  indemnify  A.  agst  rent  and  covts  of  lease y 
p.  448,  ((2).    In  wttness,  &c. 


CONVEYANCE  of  Freeholds,  Copyholds  (a),  and  F»^n- 
Leaseholds  with  the  concurrence  of  First  and 
Second    Mortgagees    of    the    Freeholds,    the 
Latter  being  also  Mortgagees  of  the  Copyholds 
and  Leaseholds. 

Parties,  A.,  vendor,  1;  B.  and  C,  mtgees  offreehds,  2; 
D.,  second  mtgee  offreehds^  and  mtgee  of  leasehds  and  copyhds, 
8 ;  E.,  pchaser,  4.  Recite  mtge  in  fee  to  B.  and  C.  offreehds,  B«atftl^ 
p.  878,  omiHg  the  covt  for  paymt ;  Lease  under  wch  leasehds 
are  held,  p.  880;  Mtge  to  D.  offreehds  (subjt  to  the  prior 
mtge),  of  the  copyhds  by  covt  to  surrender,  and  of  the  leasehds 
by  demise  or  assignmt,  p.  874 ;  Condonal  surrender  of  copyhds, 
to  D.,  p.  874 ;  Contract  for  sale,  p.  898 ;  Agreemt  for  ap- 
portionmt  ofpchase  moyfor  stamp  duty  as  to  copyhds,  p.  898 ; 
State  of  mtge  debts,  ppal  due  with  "  some  intt,"  p.  896 ;  And 
whas  it  has  heen  agrd  that  the  whole  of  the  sd  pchase-moy 
shall  be  pd  to  the  sd  A.,  and  that  the  sd  B.  and  C,  and 


(iQ  As  to  muniments,  see  p.  473,  note  (i). 

(a)  As  to  enfranchisement,  see  the  Copyhold  Act,  1887,  s.  1. 
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pRia  XXL  also  the  sd  D.,  shall  concur  in  these  psnts  in  mner  hinafter 
WitaM-  appearing :  \Agreemt  as  to  munimts,  p.  898]  :  NOW  THIS 
■•*^  INDRE,  Sec,  that  in  psuance,  &<;.,  and  in  conson  of  the 

sum  of  £ ,  apportioned  pchase  moy  for  the  freehds  and 

leasehds,  now  pd  by  the  sd  £.  to  the  sd  A.with  the  consent 

of  the  sd  B.  and  C.  and  also  of  the  sd  D.  (the  rect,  &c.)>  and 

in  conson  of  the  premes  they  the  sd  B.  and  C.  as  mortgagees 

Qnoi.        at  the  request  of  the  sd  A.,  do  hby  grant  and  rele,  and  the  sd 

D.  as  mortgagee,  at  the  request  of  the  sd  A.,  doth  hby  grant 

and  relcy  and  the  sd  A.,  as  beneficial  owner  doth  hby  grant 

and  confirm  unto  the  sd  "E.^freehd peels,  p.  402  et  seq,;  Haben- 

Further      dum  to  E.  in  fee,  free  from  the  mtges,  p.  421.     AND  THIS 

witoeneth.  jjjjjjue   FURTHER  WITNETH  that  in  psuance,  &c., 

and  for  the  conson  afsd,  the  sd  D.,  as  mtgee,  at  the  request 
of  the  sd  A.  (b),  doth  hby  assign  and  rele,  and  the  sd  A., 
Anign-  u  beneficial  owner,  doth  hby  assign  and  confirm,  &c., 
"»«»*•  assignmt  of  leasehds  to  E.,  for  residue  of  term,  free  from  the 
^^^  mtgrc,  subjt  to  the  rent  and  covts,  pp.  428,  424.  AND  THIS 
witneaBeth.  jjjj^jjjj  j^^q  WITNETH  that  in  psuance,  &c.,  and  in 

Coyemuit    conson  of  the  sum  of  £ ,  apportioned  pchase  moy  for 

rendw        copyhds,  uow  pd  by  the  sd  E.  to  the  sd  A.,  with  the  consent 

copyholds,   of  the  sd  D.  (the  rect,  &c.)  and  in  conson  of  the  premes, 

covt  by  A.  to  surrender  copyhds  to  E.  in  fee,  p.  462,  *'  dis- 

chged  firom  all  ppal  moys  and  intt,  &c."  seed  by  the  mtge, 

p.  421,  form  viii.,  and  deeUm  of  trust  thof  in  the  meantime, 

Witnes-      p.  468.    AND  THIS  INDRE  ALSO  WITNETH  that  in 

further  psuance,  &c.,  and  in  conson  of  the  premes  the  sdD., 

Release  of   as  mortgagee,  at  the  request  of  the  sd  A.,  doth  hby  rele  unto 

*^Py  °    •  the  sd  E.,  his  hrs  and  assigns.  All  and  singr  the  hereds 

hby  covted  to  be  surrendered,   dischged  firom    all    ppal 

moys  and  intt  seed  by,  and  all  claims  under  the  sd  indre  of 

mtge  of,  &c. :  \Aeknowemt  by  B.  and  C,  and  by  D.  as  to 

munimts  retained  by  them  resply,  p.  447] :  Covt  by  E.  with 

A.  to  pay  rent  and  pform  eovts  of  lease,  p.  448.    In  witness, 

&c. 

Cb)  For  Tanations  if  the  mortgage  of  the  leaseholds  was  by  demise,  see 
last  precedent. 
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xm. 

CONVEYANCE  of  Freeholds  hy  Mortgagor  mi  "'"•  '^' 
Mortgagee  to  Tenants  in  Common;  IIm  Mort- 
gage hdng  kept  alive  for  the  benefit  of  the  pur- 
chasers (a).     Variation  wh^e    the  mortgagee  is 
dead,  and  his  Beprebentatite  joirw  (b). 

Pasties,  A.,  mtgor,  1 ;  B.,  mtgee,  2 ;  C,  and  D.,  pchasers, 
8;  E.,  tree  for  pchasers,  4.    Recite  mtge  formally,  tncZwdgf  B«cit»k. 


(a)  This  pTecedent  is  an  example  of  a  method  of  keeping  alive  a  mortgage 
aa  a  protection  to  a  purchaser  against  possible  concealed  incumbrances  of 
later  date,  as  to  which,  see  Day.  Prec.,  vol.  XL,  part  1,  p.  324.  Bntthis  pre- 
caation  is  now  seldom  adopted. 

(V)  The  legal  estate  in  lands  of  inheritance  Tested  in  a  mortgagee  dying  Deyoln- 
before  the  1st  of  January,  1882  (the  date  of  the  coming  into  operation  of  the  tion  of 
Conv.  Act,  1881),  devolved  on  his  heir  or  devisee  ;  but  by  the  V.  &  P.  Act,  mortg^fcd 
1874,  8.  4,  the  legal  personal  representative  of  a  mortgagee  was  enabled  ^  on  y  jmp 
payment  of  all  sums  secured  by  the  mortgage,"  to  convey  or  surrender  the  j^  1874. 
mortgaged  estate  (being  freehold  or  copyhold  to  which  the  mortgagee  had 
been  admitted) ;  so  that  in  the  case  of  a  mortgagee  dying  before  1882,  the 
re-conveyance  on  discharge  of  the  mortgage  may  be  made  either  by  the 
personal  representative,  or  by  the  heir  (or  devisee),  in  whom  (subject  to  the 
statutory  power  given  to  the  personal  representative)  the  legal  estate  remains 
vested,  and  who  is  not  disabled  by  the  Act  from  re-conveying.    This  enact- 
ment does  not  apply  to  a  transfer  of  the  mortgage  (iZ?  Spradhery^s  Mort- 
gage, 14  Clu  D.  514),  nor  to  a  conveyance  to  a  purchaser  under  the  power  of 
sale  (^Re  White's  Mortgagey  W.  K.  1881,  p.  115),  but  only  to  a  conveyance 
on  redemption ;  and  it  is  doubtful  whether  it  would  apply  to  the  above 
precedent,  where  the  mortgage  debt  is  transferred  to  a  trustee. 

The  clause  in  the  Act  of  1874  has  been  repealed  by  the  Conv.  Act,  1881,  Provisions 
s.  30,  which  enacts  (as  to  mortgagees  dying  after  1881),  that  a  mortgaged  ^^  ^® 
estate  of  inheritance  shall,  on  the  death  of  the  mortgagee,  and  *'  notwith-  \^[' 
standing  any  testamentary  disposition,"  vest  in  his  personal  representative 
in^the  same  manner  as  a  chattel  real.    In  the  case  therefore  of  a  mortgagee 
dying  after  1881,  the  legal  estate  in  freeholds  must  be  conveyed  by  the 
personal  representative.    It  seems  doubtful  whether  this  enactment,  which 
relates  to  trust  and  mortgaged  estates  vested  '*  in  any  person  solely  "  applies 
to  a  feme  covert  mortgagee,  where  the  legal  estate  is  in  the  husband  and 
wife  jointly  in  right  of  the  wife. 

By  the  Copyhold  Act,  1887  (50  &  51  Vic.  c.  73),  s.  45,  section  30  of  the  Copyhold 
Ck)nv.  Act,  1881,  is  not  to  apply  to  copyholds  to  which  the  mortgagee  has  Act,  1887. 
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nms.  ini.  the  covts  for  paymt  of  ppal  and  tn«,  p.  378 ;  Contract  jor 
Agraoment.  ^^^9  P-  S9S5 ;  State  of  mtge  debt,  p.  896 :   And  whas  it  has 

been  agrd  that  the  sd  sum  of  £ ,  the  amt  of  ppal  and 

intty  shall  be  pd  to  the  sd  B.  oat  of  the  sd  pchase  moy,  and 
that  the  sd  mtge  shall  be  kept  on  foot  for  the  benefit  of  the 
sd  C.  and  D.^  and  that  the  sd  B.  shall  concur  in  these  psnts 
in  mner  hinafter  appearing :  NOW  THIS  INDRE  WIT- 
NETH  that  in  psuance,  &c,,  and  in  conson,  &c.,  the  rect, 
&c.,  {£ — pd  to  B.,  and  £ —  to  A.),  the  sd  B.  as  mortgagee 
by  the  diron  as  well  of  the  sd  A.,  as  of  the  sd  C.  and  D.,  doth 

hby  assign  unto  the  sd  E.  (c),  All  that  the  sd  sum  of , 

owing  on  the  secy  of  the  sd  indre  of  mtge  of,  &c.,  and  the 
intt  due  and  to  accrue  due  thron,  and  the  benefit  of  all  sees 
for  the  same  To  hold  the  same  Unto  the  sd  E.,  his  exs, 
ads,  and  assigns,  Upon  trust  for  the  sd  C.  and  D.,  and  their 
respive  hrs  and  assigns,  and  to  assign  and  dispose  of  the 
same  as  they,  the  sd  C.  and  D.  and  their  respive  hrs  and 


WitMs- 
Mth. 


Aflsign- 
ment  of 
debt 


Haben- 
dum. 

Upon 
tnut 


been  admitted,  8o  that  in  that  case  (which,  however,  is  of  rare  occurrence) 
the  heir  or  devisee  must  convey ;  and  this  repeal  has  been  held  to  operate 
retrospectively,  Be  Mills,  37  Ch.  D.  312,  see  above,  p.  463.      It  may  be 
remarked  that  this  repeal  of  the  enactment  of  1881,  would  not,  it  is  con- 
ceived (having  regard  to  13  &  14  Vic.  c.  21,  s.  5),  revive  (as  to  copyholds) 
the  repealed  Act  of  1874,  as  to  reconveyances  on  redemption. 
Variations       In  the  above  precedent,  if  the  mortgagee  be  dead,  the  following  alterations 
where  the    would  be  required.    His  executor  or  administrator,  and  if  he  died  before 
P^^JW®    1882,  his  heir  or  devisee,  but  otherwise  only  his  executor  or  administrator, 
»  d*^-       ^11  be  a  party  of  the  2nd  (or  2nd  and  8rd)  part ;  see  above.    After  the 
recital  of  the  mortgage  wiU  follow  recitals  of  the  will,  if  any,  of  ihe  mort- 
gagee, as  to  the  appointment  of  executor,  and  (if  under  the  old  law)  the 
devise,  if  any,  of  mortgaged  estates, — the  death,  and  (under  the  old  law,  and 
if  no  devise),  the  heirship,  and  probate ;  or,  if  no  will,  his  death  intestate 
and  (if  under  the  old  law)  the  heirship,  and  grant  of  administration.    The 
mortgage  money  will  be  stated  to  be  paid  to  the  executor  or  administnitor, 
by  whom  the  mortgage  debt  will  be  assigned  ''  as  mortgagee/*  or  **  as 
personal  representatiye "  of  the  mortgagee,  the  statutory  covenant 
against  incumbrances  being  implied  in  either  case.    No  recital  should  be 
inserted  as  to  the  heir  or  devisee  agreeing  to  concur,  as  he  is  bound  to  do  so 
if  required.    The  legal  estate  will  be  conveyed  by  the  personal  representa- 
tive, or  by  the  heir  or  devisee  as  the  case  may  be  (see  above),   "as 

mortgagee  "  or  (as  to  the  former)  **  as  personal  representatiYe.** 

(c)  Prior  to  1882,  a  mortgagee  could  not  be  required  to  assign  his  debt  on 
being  paid  off  QDunstan  v.  Patterson,  2  PhU.  346  ;  Dav.  4th  ed.,  vol  II., 
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assigns,  shall  direct,  and  in  the  meantime  to  permit  the  sd  '"o^in. 
ppal  sam  and  intt  to  attend  the  inhance   of  the  hereds 
comprd  in  the  sd  mtge  and  hhy  granted,  and  to  protect  the 
same  against  all  mesne  incumhces,  chges,  and  estes,  if  any 
such  there  he :  AND  THIS  INDRE  FURTHER  WIT-  Foitiier 
NETH  that  in  psuance,  &c,,  and  for  the  conson  afsd,  the  ^ 
sd  B.,  as  mtgee,  hy  the  diron  of  the  sd  A.,  doth  hhy  grant,  Qnat. 
and  the  sd  A.,  as  benefldal  owner  (d)  doth  hhy  grant  and 
confirm  unto  the  sd  C.  and  D.,  All,  &c.,  peels,  p.  402,  et  seq.  Haben- 
To  HOLD  the  same  premes  Unto  and  to  the  use  of  the  sd  C.  t^or- 
and  D.,  their  hrs  and  assigns,  as  tenants  in  common,  in^^^i^ 
equal  shares,  but  subjt  nevless  to  and  chged  with  the  sd  to  the 

sum  of  ^ and  intt  hby  assigned  to  the  sd  E.,  his  exs,  ™^'*«»«®- 

ads,  and  assigns,  in  trust  as  afsd,  to  the  intent  that  the  chge 
created  by  the  sd  indre  of  mtge  of,  &c.,  shall  remain  sub- 
sistg  in  equity  and  vested  in  the  sd  E.,  his  exs,  ads,  and 
assigns.  In  trust  for  the  benefit  of  the  sd  C.  and  D.  and 
their  respiye  hrs  and  assigns  and  as  a  protection  agst  mesne 
incumbces  as  afsd.    In  witness,  &c. 


part  2,  2S0)  ;  but  bj  the  Codt.  Act,  ISSl,  s.  15,  a  mortgagee,  whether  legal  Aarign- 
or  eqnitable,  on  being  redeemed  by  the  mortgagor  or  any  one  claiming  under  ment  of 
him  (see  the  definition  of  *'  mortgagor  *'  in  s.  2),  may  (unless  he  is  in  poe-  ^^^^  ^'^ 
aesfiion)  be  required  to  assign  the  debt  and  convey  the  mortgaged  property  P^J™*"** 
as  the  person  redeeming  him  may  direct.    In  consequence  of  the  decision 
in  Teevan  y.  Smith,  20  Ch.  D.  724,  that  the  section  only  applied  when  the 
penon  redeeming  could  have  required  a  re-con?eyance  to  himself,  it  was 
enacted  by  the  Cony.  Act,  1882  (45  &  46  Vic.  c.  39),  s.  12,  that  the  right 
thereby  conferred  should  be  enforceable  by  each  incumbrancer  or  by  the  mort- 
gagor, notwithstanding  any  intermediate  incumbrance.    S.  15  of  the  Act  of 
1881,  does  not  apply  to  a  tenant  for  life  of  mortgaged  property,  who  has 
fiuled  to  keep  down  the  interest,  and  has  obtained  the  usual  order  permitting 
him  to  redeem  ;  Alderson  ▼.  JBlgey,  26  Gh.  D.  567. 
(0)  See  p.  426,  et  $eq,,  485,  note  ((),  486,  note  (/). 
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PRM.  xvr.         CONVEYANCE    of  Freeholds,  LEA8EHOT4DS9    and 

Copyholds  (a)  by  a  Mortgagee  under  a  Power  of 
Sale  contained  in  the  mortgage,  or  the  power  in  the 
Trustees  and  Mortgagees  Agt,  1860,  or  the 
Conveyancing  Act,  1881  (i).  The  mortgage  of 
the  Leaseholds  having  been  effected  by  Demise. 
Varutions  where  it  was  effected  by  Assignment  (c). 

ReoitelB.         Parties,  A.,  mtgee,  1 ;  B.,  pchaser,  2.    Recite  lease  to  K., 
Moii«age.   ^tgor,  settg  out  the  peels  fuUy,  p.  880 ;  Mtge,  p.  874,  omittg 

(a)  As  to  enfrancbisement,  see  the  Copyhold  Act,  1887,  s.  1. 
StatntorT        W  See  the  fonner  Act  (Lord  Cranworth's),  23  &  24  Vic.  c.  145,  ss.  11-16, 
powen  of    32  ^'^  33)  Applying  to  mortgfkges  by  deed,  whether  legal  or  equitable,  bnt 
sale.  of  real  or  leasehold  property  only,  ezecated  between  the  28th  Aug.,  I860, 

and  the  end  of  1881 ;  and  the  latter  Act,  ss.  19 — 22,  and  67  (and  see  the 
definition  of  ''mortgage,**  &c,  in  s.  2),  applying  to  mortgages  by  deed, 
whether  legal  or  equitable,  of  any  property  real  or  personal,  executed  since 
1881.  The  statutory  provisions  are  subject  in  every  case  to  the  terms  of  the 
mortgage,  by  which  they  may  be  excluded  or  varied.  The  provisions  in  the 
Act  of  1860  as  to  mortgages  are  repealed  by  the  Act  of  1881,  but  with  a 
saving  as  to  deeds  previously  executed  (s.  71)  ;  see  JRe  Solomon^  40  Ch.  D. 
608.  A  mortgagee  selling  under  either  Act  is  empowered  to  give  receipts 
for  the  purchase-money,  and  the  purchaser  is  fully  protected  against  any 
irregularity  (for  want  of  notice  or  otherwise)  in  the  sale,  except  (it  is  pre- 
sumed), where  he  has  express  notice  of  it ;  see  Parkimon  v.  ffanbury,  1  Dr. 
&  Sm.  143  ;  Selioyn  y.  Qarfit,  38  Ch.  D.  273. 
p  Under  the  Act  of  1 860,  s.  16,  a  mortgagee  selling  is  empowered  by  deed  to 

convey  the  property  to  the  purchaser  for  all  the  estate  and  interest  which 
the  mortgagoi  had  power  to  dispose  of,  except  that  in  the  case  of  copyholds 
the  beneficial  inteiest  only  is  to  pass ;  this  has  been  held  to  enable  a  mort- 
gagee of  leaseholds  by  demise  to  convey  the  whole  term  ;  Hxatt  y.  Sillman^ 
19  W.  R.  694  ;  and  an  equitable  mortgagee  (by  deed)  to  convey  the  l^^al 
estate  ;  lie  Solomon,  uhi  sup.  But  the  power  in  the  Act  of  1881  to  convey 
to  the  purchaser  (s.  21)  is  more  restricted,  being  confined  to  *'  such  estate 
and  interest  as  is  the  subject  of  the  mortgage,"  and  does  not  enable  an 


conv^. 


(ci)  As  to  the  effect  of  a  sale  by  a  first  mortgagee  to  the  mortgagor  on  a 
second  mortgage,  see  Otter  v.  Lord  Vauw,  6  De  G.  M.  &  G.  638  ;  and  as  to 
the  effect  in  the  like  case  of  a  sale  to  the  mortgagor's  trustee  in  bankruptcy-, 
see  BeU  v.  Sunderland  Building  Society ,  24t  Ch.  D.  618. 
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the  covtfor  paymt,  [and  it  was  by  the  same  indre  provd,  &c.,  ^"o-  ^^ir. 
set  out  fuUy  the  foUowing  clauses  of  the  power  of  sale,  the 
a^hority  to  sell  and  convey,  the  declon  [if  any)  that  the 
nominal  reversion  of  the  leasehdsy  if  mtged  by  demise,  shd  be 
held  in  trust  for  the  pchaser,  the  clause  protectg  pchasers 
from  irregularities  in  the  sale,  and  the  rect  clause 
(if  anyy\;  Condonal  surrender  of  the  copyhds  to  A., 
p.  874  (d) ;  Agreemt  for  sale  by  mtgee,  898,  saying  as  to  the 
leasehds,  ''for  all  the  residue  now  to  come  of  the  sd 
term  thby  granted,  and  for  all  such  este  and  intt  in  the 

nominal  reversion  of days  thby  reserved  as  the  sd  A. 

is  en  tied  to  or  has  power  to  assign  "(e);   Apportionynt  of 
pchase-moy  for  stamp  duty  as  to  copyhds,  p.  898 ;  {^Recital  as 
to  munimts,  p.  898] :   NOW  THIS  INDRE   WITNETH  ^J^ 
that  in  psuance  of  the  sd  agreemt,  and  in  conson,  &c.,  the 
sum  being  the  apportioned  pchase-moy  for  the  fireehds  and 


equitable  mortgagee  by  deed  to  convey  the  legal  estate  vested  in  the  mort- 
gagor, Be  Hadson,  35  Ch.  D.  668.  Both  Acts  in  terms  only  authorise 
assoianoes  by  deed,  leaving  the  power  to  execute  customary  assurances  of 
copyholds  to  implication. 

A  notice  to  pay  off  the  mortgage  money  preparatory  to  a  sale  cannot  As  to 
under  the  usual  power  be  validly  given  tiU  after  default,  Seltoyny.  GarJU,  notice. 
ubi  sup.  As  to  what  is  a  sufficient  notice  where  the  equity  of  redemption 
has  been  incumbered,  it  was  held  in  Hoole  v.  Smith,  17  Ch.  D.  434, 
where  notice  was  required  to  be  given  to  the  mortgagor  '*or  his  assigns," 
that  notice  to  the  mortgagor  alone  was  insufficient ;  but  this,  as  it  seems, 
would  not  apply  to  the  power  in  the  Act  of  1860  (see  s.  13)  ;  and  as  regards 
the  Act  of  1881,  although  by  s.  20,  sub-s.  1,  notice  is  required  to  be  given  to 
**  the  mortgagor  or  one  of  several  mortgagors,"  and  by  s.  2  "  mortgagor," 
includes  all  persons  interested  in  the  equity  of  redemption,  difficulty 
would  rarely  arise,  having  r^ard  to  s.  67,  by  which  notices  may  be 
served,  among  other  modes,  by  being  left  at  or  affixed  to  the  mortgaged 
premises. 

As  to  a  sale  by  a  mortgagee  to  a  company  in  which  he  is  a  shareholder, 
see  Farrar  v.  Farran  Ld.,  40  Ch.  D.  395. 

(^  If  the  sale  is  made  under  the  statutory  power  or  an  express  power  of  As  to  state 
sale  in  the  proper  form,  it  does  not  concern  the  purchaser  to  inquire  into  of  mort- 
tbe  state  of  the  mortgage  debt ;  and  a  recital  as  to  this  need  not  be  inserted.  SNS^  ^^^t. 

(e)  If  the  mortgage  of  the  leasehold  was  by  assignment,  the  reference 
here  and  in  the  operative  part  to  the  nominal  reversion  left  in  the  mortgagor 
will  of  coarse  be  omitted. 

K.E. — ^VOL.  I.  II 
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ruoxiT.  leas€hd$  (the  rect,  &c.)  the  sd  A.,  as  ]nortga8;ee,  in  exereise 
of  the  power  vested  in  him  by  virtae  of  the  hinbfe  recited 
indre  of  mtge  [and  the  Act  28  &  24  Vict.  c.  145»  or  ''  the 
ConyeyanciDg  and  Law  of  Property  Act,  1881/']  ai^d  of 

Grant  of  every  other  power  enablg  him  in  this  behalf,  doth  hby  grant 
^        and  convey  unto  the  sd  'B.^freehd peels ,  p.  402  etseq.;  floften- 

free  from    dum  to  B.  in  fee,  p.  419,  free  from  equity  ofredmon,  p.  424 : 

FurtheT  ^^^  "^^^^  INDRE  FURTHER  WITNETH  that,  in 
witnesseth.  psuance  of  the  sd  agreemt,  and  for  the  conson  afsd,  the  sd 
A^g^'      A.,  as  mortgagee,  in  exercise,  &c.,  as  above,  doth  hby  assign 

Dont.  _ 

unto  the  sd  B.,  All  and  singr  the  sd  hereds  and 

premes  comprd  in  and  demised  by  the  hinbfe  recited  indre 
of  lease;  Habendum  to  B.,  his  exs,  ads,  and  assigns,  for  all 

the  residue  now  unexpired  of  the  sd  term  of yrs  less 

days,  and  for  all  such  este  or  intt  in  the  same  nominal 

reversion  of days  as  the  sd  A.  is  entled  to  or  has 

power  to  assign  (b),  free  from  equity  of  redmon,  as  above. 

Farther      hut  subjt  to  rent  and  covts  of  lease,  p.  423  :  AND  THIS 

witnesseth.  j^jy^^  ^^SO  WITNETH  that  in  further  psuance  of  the 

sd  agreemt,  and  in  conson,  i&c,  the  apportioned  pchase-moy 

CoYenant   for  the  copyhds  (the  rect,  &c.)>  the  sd  A.,  as  mortgagee,  in 

render        exercise,  &c.,  as  above,  doth  hby  covt  with  the  sd  B.,  his 

copyholds,  hrs  and  assigns,  that  he,  the  sd  A.,  his  hrs  or  assigns,  will 

immedly  after  the  exon  of  these  psnts,  at  the  cost  of  the  sd 

B.,  his  hrs  or  assigns,  surrender  (c)  into  the  hands  of  the  lord 


As  to  (^)  ^^^^  would  pass  the  mortgagee's  equitable  interest  in  the  nominsl 

nominal  reversion  under  the  declaration  of  trust  thereof  (if  anj)  in  the  mortgage, 
reversion,  and  also,  in  cases  to  which  the  Act  23  k.  24  Vict  c.  146,  s.  15  applies,  the 
legal  interest  therein  ;  see  above,  p.  480,  note.  If  the  mortgagee  has  a 
power  uf  attorney  to  assign  the  nominal  reversion  to  a  purchaser,  he  can  do 
BO  in  his  own  name  (Conv.  Act,  1881,  s.  46),  and,  if  the  power  is  expressed 
to  be  irrevocable,  notwithstanding  circumstances  which  would  formerly 
have  operated  as  a  revocation  (Conv.  Act,  1882,  s.  8);  see  p.  196,  note. 
This  applies  also  to  copyholds  covenanted  to  be  surrendered  with  a  declara- 
tion of  trust  till  surrender  and  a  power  of  attorney. 
Mode  of  ip)  This  of  coarse  implies  that  the  mortgagee  must  first  get  admitted  on 

conveying    the  conditional  surrender,    unless  the   mortgagor*s   concurrence  can    be 
copyholds,    obtained,  and  there  are  no  subsequent  surrenders  on  the  Court  loUsy  in 
which  case  the  fine  on  the  mortgagee's  admittance  may  be  tared  by 
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or  lady  of  the  sd  manor,  copyhd  pceU^  p.  402  et  seq. ;  To  the  "*»"o-  ^n^- 
us£  of  the  sd  B.,  his  hrs  and  assigns,  accordg  to  the  custom  To  uMof 
of  the  sd  manor  by  and  cinder  the  rents,  fines,  suits,  and  P«*k»*"- 
services  due  and  of  right  accustomed  for  the  same,  but  free, 
&c.,  from  equity  of  redmoriy  as  above.    If  the  mtge  of  the 
leasehds  was  effected  by  assignmt,  and  A.  will  be  under  any 
continuing  UabiUty  (see  p.  268,  note  (b) ),  add  covt  by  B.  with 
A.,  his  exors  and  admor8,for  indemnity  agst  rent  and  covts  of 
lecue,  p.  44B ;  [^Statutory  acknowemt  by  A.,  as  to  munimts, 
p.  446,  see  p.  458,  note  (a)].     In  witness,  &e. 


XV. 

CONVEYANCE  of  Freeholds  by  Mortgagees  under  'mo.  ^^ 
a  Power  of  Sale.    A  Concise  Form  by  Supple- 
MENTAL  Deed  ((2)   rdthout    Recitals.      Variation 
where  the  Sale  is  made  under  the  Statute  of  1860 
or  1881  (e). 

Parties,  A.  and  B.,  mtgees,  (hinaffcer  called  the  vendors), 
1 ;  C,  pchaser,  (hinafter  called  the  pchaser),  2 ;  supple- 
mental to  an  indre  of  mtge  dated,  &c.,  and  expd,  &c. 
WITNETH  that  in  conson,  &c.,  (the  reel,  &c.),  the  vendors, 
as  mortgagees  in  exercise  of  the  power  vested  in  them  by 
▼irtue  of  the  above-mentd  indre  of  mtge,  [and  the  Act  23 
&  24  Vict.  c.  145,  or,  the  Conveyancing  and  Law  of  Property 
Act,  1881],  and  of  every  other  power  in  this  behalf  them 
enablg,  do  resply  hby  grant  unto  the  pchaser,  peels,  p.  402 
et  seq. ;  Habendum  to  pchaser  in  fee,  free  from  mtge,  p.  421, 
form  vnr.     In  witn>'.ss,  &c. 


vacating  the  conditional  snrrender  and  procuring  a  surrender  direct  f  om  the 
mortgagor  to  the  porchaser. 

(<l)  See  p.  870,  note. 

(«)  See  p.  480,  note  (V). 

I  I  2 
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CONVEYANCE  of  Freeholds  by  Executors  of  a 
MoRTGAGEEy  Under  an  Express  Power  of  SaIjE. 
Variations  where  there  has  been  a  Further 
Charge  and  Transfer  of  the  Mortgage,  and 
where  the  mortgagee  having  died  before  1882  his 
Heir  concv/rs  (a). 

Parties,  A.  and  B.,  exs  of  mtgee  or  transferee,  1 ;  [C,  hr 
Bacitab.  of  mtgee  or  transferee,  2 ;]  D.,  pchaser,  8.  Recite  the  mtge, 
settg  out  the  power  of  sale  (if  any),  namely,  the  authority  to 
sell  and  convey,  [the  proton  as  to  hr  of  mtgee  joining  in 
convce,'\the  clause protectgpchasers, and  the  rect clause  (if  any), 
[further  chge  (if  any),  and  if  the  mtge  has  been  transferred, 
add  the  clause  (if  any),  declarg  that  the  power  may  be  exercised 
by  any  one  capable  of  giving  a  dischge  for  the  mtge-fnoy,  and 
waiof       recite  the  transfer,  p.  876]:   And  whas  the  sd,  mtgee  or 

transferee,  died  on  the  day  of ,  havg  by  his  will 

dated  the day  of appted  the  sd  A.  and  B.  exs  thof, 

who  duly  proved  the  same  on  the day  of ,  in  the 

M^to^^  Court  of :  [And  whas  the  sd,  mtgee  or  transferee, 

estate  of  died  intestate  as  to  the  legal  este  in  the  sd  mtged  premes, 
^ray^^  and  left  the  »d  C.  his  eldest  son  and  hr  at  law]  :  Agreemtfor 
Wit-  saU,  p.  893 :  NOW  THIS  INDRE  WITNETH  that  in 

nesseth.      psuance,  &c.,  and  in  conson  of  the  sum  of  £ now  pd  by 

the  sd  D.  to  the  sd  A.  and  B.  (the  rect,  &c.)»  [the  sd  C, 
Grant.  ^g  tmstee  by  the  diron  of  the  sd  A.  and  B.,  doth  hby  grant 
and],  the  sd  A.  and  B.  as  mortgagees,  in  exercise,  &c.,  see 
p.  482,  do  hby  grant  and  confirm  unto  the  sd  D.,  peels, 
p.  402  et  seq, ;  Habendum  to  D,  in  fee,  free  from  equity  of 

Devolution  (a)  If  the  mortgagee  died  before  1862,  his  heir  or  devisee  of  mortgage 
of  mgrt-  estates  must  concur,  notwithstanding  the  Vendor  and  Purchaser  Act,  1874, 
^^^^       s.  4  ;  if  he  died  since  the  Slst  Dec,  1881,  the  legal  estate  necessarily  vests  in 

and  will  be  conveyed  by  his  personal  representatives  under  the  Con  v.  Act, 

1881,  s.  30 ;  see  p.  477,  note. 
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redmon,  p.  424,  form  xvn.,  if  there  has  been  a  further  chge  ''"Q-  tl 
and  transfer^  say,  "  indres  of  mtge  aud  fiirther  chge  and 
transfer,  or  either  of  them."    In  witness,  &c. 


xvn. 

CONVEYANCE  by  surviving  mortgagees  under  a  power  ^•^■c.  xyh. 
of  sale  of  Life  Interests  in  Realty  and  Per- 
SONALTY  and  Policies  (a). 

Pasties,  A.  and  B.,  mtgees,  1 ;    C,  pchaser,  2.     Whas  by  Recitaia. 
an  indre,  &c.,  the  sd  K.,  mtgor,  bargained,  sold,  and  demised,  Mortgnge 

his  este  for  life  under  the  will  of  Y.,  deced,  in  the and  estate,  &c. 

hereds  specified  in  the  first  and  second  pts  of  the  first  schdle 
hto,  the  fireehd  and  inhance  whof  was  then  subjt  to  the  anny, 
mtges,  and  chges  specified  in  the  first  and  second  pts  of  the 
second  schdle  hto,  to  the  sd  A.,  and  B.,  and  D.,  their  exs, 
ads,  and  assigns,  for  the  term  of  99  yrs  from  the  day  next 
before  the  date  of  the  indre  now  in  recital,  if  the  sd  K.  shd 
so  long  live,  and  the  sd  K.  thby  assigned  his  life  intt  in  the 
dividends,  and  annual  income  of  the  stocks,  funds,  shares, 
and  sees  subjt  to  the  trusts  of  an  indre  of  settlemt,  &c.,  and 

specified  in  the schdle  to  the  indre  now  in  recital,  and 

also  the  sevl  policies  of  assurce  on  the  life  of  the  sd  K.,  the 
parlars  whof  are  specified  in  the  fourth  schdle  hto,  to  the  sd 
A.9  B.,  and  D.,  their  exs,  ads,  and  assigns,  by  way  of  mtge, 
to  secure  the  repaymt  to  the  sd  A.,  B.,  and  D.,  or  the 
survors  or  survor  of  them,  or  the  exs  or  ads  of  such  survor. 


(a)  Aa  to  the  effect  of  an  aUenation  by  a  tenant  for  life  of  real  estate,  of 
his  life  estate,  on  his  powers  under  the  Settled  Land  Act,  1882,  Bee  s.  50, 
i^fra,  p.  488  et  $eq.  Notice  of  this  deed  should  be  given  to  the  trustees  of 
the  settlement,  and  the  insurance  office  ;  as  to  the  latter,  see  the  Policy  of 
ikasuranoe  Act,  1867,  and  as  to  stamping  the  deed,  the  Customs  and  Inland 
Beyenue  Act,  1888,  s.  19. 
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9RI0.  mi.  their  or  his  assigns,  of  the  sum  of  £ ,  togr  with  intt 

thron  after  the  rate  and  on  the  day  thrin  mentd,  and  it  was 
thby  provd,  dtc,  recite  the  clau$es  of  the  power  of  sale,  if  any  ^ 
as  in  Prec.  xvi.,  omittg  the  pravon  for  the  heir  concurring. 

Sale  of  and  jt  acct  clatise,  if  any  {h) ;  And  whas  in  exercise  and 
psuance  of  certn  powers  of  sale  and  provons  contd  in  the  sd 


will  of  the  sd  Y.,  the and  hereds  specified  in  the  second 

pt  of  the  sd  first  schdle  hto  have  been  sold,  and  the  pchase- 
moys  have  been  applied  in  the  dischge  of  the  incumbces 
specified  in  the  second  pt  of  the  sd  second  schdle  hto,  and 

in  the  pchase  of  £ Stock,  in  the  names  of  L.  and  M., 

Inyeii-  the  present  trees  of  the  sd  will :  And  whas  the  stocks,  funds, 
1!^^^  shares,  and  sees  now  subjt  to  the  trusts  decld  by  the  sd 
pecwmaity.  indre  of  settlemt,  and  representg  the  stocks,  funds,  shares, 

and  sees  specified  in  the schdle  to  the  hinbfe  recited 

indre  of  mtge,  are  specified  in  the  third  schdle  hto  :  Redte 

Agnement  death  of  D. :  And  whas  the  sd  A.  and  B.  have,  in  exercise 

or  sale.      ^£  ^^  power  of  sale  vested  in  them  imder  the  sd  indre  of 

mtge  [and  the  statute  in  that  behalf],  agrd  with  the  sd  C. 

for  the  sale  to  him  for  the  sum  of  & ,  of  the  hereds 

specified  in  the  first  pt  of  the  sd  first  schdle  hto,  and  the  sd 

sum  of  & Stock,  and  any  hereds,  stocks,  funds,  shares, 

or  sees,  wch,  by  virtue  of  the  powers  or  provons  contd  in  the 
sd  will,  may  at  any  time  hrafter  be  substituted  for  the  same 
hereds  and  Stock  resply,  subjt  to  the  anny,  mtges,  and 
chges  specified  in  the  sd  first  pt  of  the  sd  second  schdle  hto, 
for  the  residue  now  unexpired  of  the  sd  term  of  99  yrs,  if 
the  sd  K.  shd  so  long  live :  And  also  the  life  intt  of  the  sd 
K.,  in  the  dividends  and  annual  income  of  the  stocks,  fimds, 
shares  and  sees,  the  parlars  whof  are  specified  in  the  sd 
third  schdle  hto,  and  in  the  stocks,  funds,  shares,  and  sees 
wch,  by  virtue  of  the  powers  and  provons  of  the  sd  indre  of 
settlemt,  may  hrafter  be  substituted  for  the  same,  and  also 


Qf)  See  p.  480,  note  (ft).  An  express  power  of  sale  would  be  neceesaiy 
as  to  personalty  before  1882,  as  the  power  in  Lord  Cranworth^i  Act  wonid 
not  apply.    Aa  to  the  joint  account  clause,  see  Cony.  Act,  1881, 8.  61. 
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the  sevl  policies  specified  in  the  fourth  schdie  hto,  and  the  ™«>^n. 
moys     assured     thhy    resply:      NOW     THIS     INDRE  wit- 
WITNETH  that  in  psuance,  &c.,  and  in  conson,  &c.,  (the  "•■■^ 
rect,  &c.,)  the  sd  A.  and  B.,  as  mtgees  in  exercise  of  the 
power  or  authority  vested  in  them    under  the   sd  recited 
indre  of  mtge[and  the  statute  in  that  behalf],  and  of  every 
other  power  or  authority  in  this  behalf  them  enablg,  do 
resply  hby  grant  and  assign  unto  the  sd  C. :  1st,  All  and  A«igQ- 

siNOR  the and  hereds  specified  in  the  sd  first  pt  of  the  sd  ™*"*' 

first  schdie  hto :  2ndly,  All  that  the  sd  sum  of  £ 

Stock :  Srdly,  All  and   sinor  the  hereds,  stocks,  funds, 
shares,  and  sees  wch,  by  virtue  of  any  of  the  powers  or 
provons  of  the  sd  will  of^the  sd  Y.,  may  at  any  time  hrafter 
be  substituted  for  the  sd  hereds  specified  in  the  first  pt  of 
the  sd  first  schdie  hto,  or  any  of  them,  or  for  the  sd  Annies, 
or  any  pt  thof,  and  the  rents,  profits,  dividends,  and  income 
of  the  same  respive  premes,  1st,  2ndly,  and  Srdly,  hinbfe 
mentd :    To  hold   all  the   sd  premes  hby  assigned  Unto  Haben- 
the  sd  C,  his  exs,  ads,  and  assigns,  subjt  to  the  anny,  . 
mtges,  and  chges   specified  in  the   sd  first  pt  of  the   sd  chaser, 
second  schdie  hto,  for  the  residue  now  unexpired  of  the  sd 
term  of  99  yrs,  if  the  sd  K.  shd  so   long  Uve,  free  and 
dischged  from  the  ppal  moys  and  intt  seed   by,  and   all 
claims  and  demands  under,  the  sd  indre  of  mtge :   AND  . 
THIS  INDRE  ALSO  WITNETH  that  in  psuance,  &c.,  Wit- 
and  for  the  conson  afsd,  the  sd  A.  and  B.   as  mtgees  in  °^^^- 
further  exercise  of  the  power  or  authority  afsd,  do  resply 
hby  assign  unto  the  sd  C. :  1st,  All  that  the  life   intt  Assign 
of  the  sd  K.,  in  the   sd   stocks,  funds,  shares  and   sees  ™^^ 
specified  in  the  sd  third  schdie  hto,  and  in  any  moys,  stocks, 
funds,  shares^  and  sees  hrafter  representg  or  substituted  for 
the  same,  or  any  of  them,  or  any  pt  thof  resply,  and  the 
intty  dividends,  and   annual  income   of  the   same  respive 
premes,  and  2ndly,  All  those  policies  of  assurance  specified 
in  the  sd  fourth  schdie  hto,  and  all  moys  assured  by,  or  to  Policies. 
become  payable  under  the  same  resply :  To  hold  all  the  sd  Haben- 
premes  lastly  hby  assigned  Unto  the  sd  C,  his  exs,  ads,  and  ^^^^ 
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puo.  xTu.  assigns  absolutely,  free  and  dischged,  &c.,  as  above.    In 

Topnr-        WITNESSy  &C. 

chaeer.  [^Four  Schedules. 2 


NOTE    ON    SETTLED   LAND   ACTS. 

ProTisions  As  many  of   the  following  precedents  are  based  on  or  affected  by  the 

of  SetUed  Settled  Land  Act,  1882  (46  Sc  46  Vic.  c.  88),  it  will  be  convenient  to  insert 

lAnd  Act  here  a  short  notice  of  the  provisions  of  the  Act,  and  the  Amendment  Act  of 

as  to  sales,  jgg^  ^^7  ^  ^g  y^^   ^  jgj^  ^^^^  ^^  decisions  and  various  points  arising 

thereon,  relative  to  sales. 
Act  applies     The  Act  applies  to  all  settlements  both  past  and  fatnre  of  ''  land"  (which 
to  all  set-    includes  land  of  any  tenure  and  incorporeal  hereditaments),  or  an  undivided 
tlements  of  ghare  (s.  2  (10,  i.)  ),  whether  effected  by  deed  or  will  or  otherwise,  and  whether 
real  estate,  ^^  ^^^  ^^  several  instruments  (s.  2  (1)  )  ;  but  where  interests  taken  under  a 
settlement  have  afterwards  been  made  the  subject  of  derivative  settlements, 
the  original  settlement  alone  is  the  settlement  for  the  purposes  of  the  Act 
iRe  KnowleSf  27  Oh.  D.  707)  ;  so  also  where  there  is  a  resettlement  by  father 
and  son,  after  a  disentail  or  otherwise,  pieserving  the  father^s  old  life  estate, 
the  two  settlements  are  for  the  purposes  of  the  Act  distinct ;  the  same  is  the 
case  where  Blackacre  is  devised  to  the  uses  of  a  prior  settlement  of  Whiteacre. 
and  can-         The  Act  cannot  be  excluded  or  controlled  by  the  settlement,  s.  51 ;  and 
not  be  has  been  held  to  override  a  previous  private  Act  {Re  ChaytoTj  25  Ch.  D.  651)  ; 

excluded.     ^^^  ^jje  statutory  powers  of  the  tenant  for  life,  as  they  override  the  settle- 
ment, are  not  affected  by  an  action  for  the  administration  of  the  trusts  by 
the  Court  (^Cardigan  v.  Curzim  Hovoe^  30  Ch.  D.  531). 
Powers  'Hie  powers  of  the  Act  are  vested  in  the  tenant  for  life,  as  defined  by  s.  2 

given  to       (5),  namely,  the  person  beneficially  entitled  to  the  "•  possession  or  receipt  of 
owner  iu      ^^  rents  and  profits  "  of  the  settled  land,  for  his  life  ;  and  any  other  limited 
V^^^^^^»  owner  as  defined  by  s.  58,  where  his  estate  is  "  in  possession."  "  Possession 
•  in  Bs.  2  (5)  and  58  is  to  be  read  as  contra-distinguished  from  "  remainder 
or  *' reversion"  {Be  Atkinton,  31  Ch.  D.  577);  so  that  it  is  immaterial 
whether  the  tenant  for  life  is  in  possession  personally  or  by  his  trustees,  or 
(in  the  case  of  an  infant)  his  guardian  QBe  Morgan,  24  Ch.  D.  114, 116). 
But  a  minority  clause  by  which  the  trustees  are  empowered  to  apply  at  their 
discretion  all  or  any  part  of  the  rents  for  the  maintenance  of  an  iiuEant,  and 
to  accumulate  the  rents  retained  for  the  benefit  in  certain  events  of  other 
persons,  would  prevent  the  infant  from  being  entitled  "  to  the  possession  or 
receipt  of  the  rents  and  profits,"  see  Re  Atkinion,  uhi  9up.,  Re  Horner,  39 
Ch.  D.  84  ;  and  a  tenant  for  life  whose  estate  is  subject  to  an  out  and  out 
trust  for  accumulation  of  the  whole  rents  during  a  fixed  term  so  as  to  be 
added  to  corpus,  has  not  an  estate  in  possession  within  the  Act,  Re  Strang^ 
wayg,  84  Ch.  D.  423. 
Reversion.       The  definition  of  tenant  for  life  clearly  excludes  the  application  of  the  Act 

to  a  settlement  of  a  reversion,  until  it  falls  into  possession. 
Powers  not     The  powers  of  the  tenant  for  life  are  not  affected  by  the  existence  of  in- 
affeoted  by  cumbrances  on  the  settled  land,  or  on  his  life  estate,  whether  created  by  the 
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setUemeiit  or  otherwifle  (a.  2  (7),  and  a.  60  (1,  4)  ),  ejg,^  a  mortgage,  or  a  iacom- 
charge  of  jointure  or  portions  aecnred  bj  a  term  or  otherwise  under  the  same  bnnoea. 
or  a  prior  settlement  (see  as  to  the  latter,  a.  20  (2)  )  ;  although  the  whole  of 
the  rents  may  be  absorbed  bj  expenses  and  interest  {Re  Jonei^  24  Ch.  D.  683 ; 
26  Ch.  D.  736).  So  also  a  trust  for  accumulation  of  the  rents  for  dischaiging 
incumbrances,  which  may  at  any  time  oease  or  be  put  an  end  to  by  the 
tenant  for  life  by  paying  off  the  charges,  does  not  affect  his  powers  (see  s.  68, 
sub-s.  1  (vi.).  Re  aitheroe,  28  Ch.  D.  378 ;  31  Ch.  D.  136) ;  and  it  follows 
that  his  powers  would  not  be  affected  by  a  mortgagee  taking  possession. 

The  tenant  for  life  cannot  assign  or  release  or  contract  not  to  exercise  his  Oaanofe 
powers  (s.  50  (1,  2)  )  ;  but  he  cannot  exercise  them  to  the  prejudice  of  an  ""g^ 
assignee  or  incumbrancer  on  his  life  estate  without  the  latter's  consent,  with  P®^*"* 
a  saving  as  to  ordinary  rack  rent  leases  (s.  50  (3) ) ;  see  J20  Sebright,  38  Ch- 
D.  429. 

The  Act  (s.  2  (5),  and  s.  58),  applies  to  the  following  limited  owneis  when  To  what 
entitled  in  "  possession,"  viz.,  1.  A  tenant  for  his  own  life.  2.  A  tenant  in  taiL  limited 
3.  A  tenant  in  fee  simple  subject  to  an  executory  gift  or  limitation  over  in  ?J""*?*. 
any  event.    4.  A  person  entitled  to  a  base  fee.    6.  A  tenant  for  years  .pp^^g^ 
determinable  on  life  other  than  a  lessee  at  a  rent.    6.  A  tenant  jwr  autre 
vie,  with  the  like  exception.    7.  A  tenant  for  his  own  or  any  other  life,  or 
for  years  determinable  on  life,  whose  estate  is  liable  to  cease  during  the  life 
or  to  be  defeated  by  an  executory  gift  over  (see  Re  Morgan,  uhi  tup.,  and 
the  peculiar  case  of  Re  Hazle,  26  Ch.  D.  428  ;  29  Ch.  D.  78),  or  is  subject 
to  a  trust  for  accumulation  (see  Re  Clitheroe,  ubi  tup. ;  Re  Strangioayi, 
ubi  sup.),    8.  A  tenant  in  tail  after  possibility  of  issue  extinct    9.  A  tenant 
by  the  curtesy  (see  the  Amendment  Act  of  1884,  s.  8) ;  and  10.  A  person 
entitled  to  the  rents  under  a  trust  for  payment  thereof  to  him  during  his 
own  or  any  other  life,  whether  subject  to  expenses  of  management  or  not,  or 
until  sale  or  until  forfeiture  on  bankruptcy  or  other  event. 

Where  there  are  two  or  more  persons  entitled  concurrently  as  tenants  in  As  to 
common  or  joint  tenants  or  otherwise,  they  together  constitute  the  tenant  l^^'??'t 
for  life,  s.  2  (6).    In  Re  Atkinson,  30  Ch.  D.  606  ;  31  Ch.  D.  677,  it  was  ^^^^ 
held  that  the  common  trust  creating  a  life  estate  protected  against  bank-  jQ^tlv. 
mptcy,  &c.,  by  means  of  a  discretionary  trust  for  the  application  of  the 
income  for  the  benefit  of  all  or  any  exclusively  of  specified  objects  for  the 
time  being  in  esse,  did  not  under  this  clause  or  s.  68  constitute  the  objects 
pro  tern,  of  the  trust  a  compound  tenant  for  life  within  the  Act. 

The  Act  applies  to  a  settlement  of  an  undivided  share,  s.  2  (10,  i)  ;  and  Ab  to  un- 
where  the  settlement  comprises  an  undivided  share,  or  where  under  the  divided 
settlement  the  land  has  come  to  be  held  in  undivided  shares,  the  tenant  for  *''*'^** 
life  of  a  share  may  join  in  the  exercise  of  the  statutory  powers  with  the 
owners  of  or  persons  having  power  of  disposition  over  the  other  shares,  s.  19. 
In  Re  CoUinge,  36  Ch.  D.  517,  where  under  the  settlement  the  land  had 
come  to  be  held  in  undivided  shares,  one  of  which  remained  in  settlement, 
it  has  held  that  the  tenant  for  life  of  the  latter  share  could  not  sell  without 
the  concurrence  of  the  owner  of  the  other  ;  but  this  clearly  could  not  apply 
to  the  case  of  a  settlement  originally  comprising  only  an  undivided  share, 
the  other  share  being  held  under  a  distinct  title.  Where  there  are  several  con- 
currentowners  entitled  in  possession  under  the  same  settlement,  it  is  conceived 
that  they  must  all  join  in  an  application  for  sale  under  the  Settled  Estates 
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Act,  1877  (lee  s.  29),  the  dispensing  poweis  giTen  by  bb.  26—28  haying 
reference  only  to  remaindermen  (see  s.  24)  ;  and  that  the  ordeis  in  JU 
J>ryde%,  60  L.  J.  Ch.  762,  and  Re  Thorp,  W.  N.  1876,  261,  were  ultra 
mr€9. 

A  tenant  for  life  (which  in  the  Act  and  in  the  following  remarks  indades 
other  limited  owners  having  the  powers  of  one)  is  bj  the  Act  invested  with 
very  large  powers  of  selling  "  the  land  or  any  easement  light  or  privilege 
over  or  in  relation  to  the  same  '*  (s.  3  (i.)  )  ;  which  inclades  power  to  sell  or 
release  an  existing  easement  or  right  held  with  ai;d  annexed  to  the  settled 
land,  over  adjoining  land,  and  to  create  and  sell  to  an  adjoining  landowner 
an  easement  or  right  over  the  settled  land.  As  to  sales  for  a  rent-chaz^ge, 
sees.  10. 

The  power  of  sale  inclades  power  to  enfranchise  copyholds  or  freeholds 
held  of  a  settled  manor  (s.  8  (ii.)  )  ;  and  see  the  Copyhold  Act,  1887,  ss.  26 
26,  enabling  the  lord  of  the  manor  in  certain  cases  to  give  receipts  for  the 
compensation  money  although  his  estate  in  the  manor  may  be  only  a  limited 
one  ;  and  s.  24  as  to  expenses. 

The  sale  most  be  at  the  best  price  that  can  reasonably  be  obtained 
(s.  4  (1) ) ;  bat  as  to  sales  for  parpose  of  artizans'  dwellings,  see  48  &  49  Yic 
c.  72,  s.  11  (1,  a).  The  Act  gives  the  asaal  subsidiary  powers  (s.  4  (3, 4,  5)  ), 
and  aathorises  the  making  of  reservations  or  imposition  of  restrictions"  with 
respect  to  bailding  on  or  other  nser  of  the  land,  or  mines  or  minerals,  or  any 
other  thing,  to  be  made  binding  by  covenant,  condition,  or  otherwise,  on  the 
tenant  for  life  and  the  settled  land  or  any  part  thereof,  or  on  the  other  party 
and  any  land  sold  to  him  "  (s.  4  (6)  )  ;  and,  on  a  sale  for  bailding  purposes, 
to  appropriate  and  lay  oat  roads,  &c.,  with  sewers,  &c.  (sii  16) ;  and  also 
power  to  sell  the  surface  without  the  mines  and  minerals  (as  defined  by  s.  2 
(10,  iv.))  ;  and  mee  versd,  with  or  without  a  reservation  or  grant  of  powers 
of  working,  easements,  &c.  (s.  17(1)). 

On  a  sale  of  an  estate  with  the  timber  on  it,  the  tenant  for  life,  though 
empowered  to  cut  and  sell  timber  for  his  own  use,  is  not  entitled  to  tiie 
price  of  the  timber  ;  Re  Llewellinf  37  Ch.  D.  317,  above  p.  266,  note  (d). 

<*  The  principal  mansion  house  and  the  demesnes  thereof,  and  other  lands 
asually  occupied  therewith,"  cannot  be  sold  without  the  consent  of  the 
"  trustees  of  the  settlement "  (as  defined  by  the  Act ;  see  in/rd),  or  an 
order  of  Court  (s.  16).  But  as  the  Act  overrides  the  settlement,  the  Court 
may  order  a  sale  of  the  mansion  house,  though  expressly  negatived  by  the 
settlement  ^Re  Broum,  27  Ch.  D.  179).  The  word  "  principal  "  does  not  of 
course  imply  that  there  should  necessarily  be  a  second  mansion  ;  and  the 
clause  would  no  doubt  apply  to  a  mansion  in  a  town  without  any  land  ; 
and  the  expression  *'  mansion  house  "  does  not  appear  to  admit  of  any  other 
interpretation  than ''  residence."  It  would  therefore  not  be  safe  to  dispense 
with  the  required  consent  in  any  case  of  a  principal  residence  or  land 
occupied  with  it.  The  word  "demesnes"  presumably  means  merely  the 
grounds  and  park,  if  any,  attached  to  the  house,  and  would  not  extend  to 
the  "demesne  lands"  of  a  manor  held  with  the  mansion.  The  dauae 
would  in  many  cases  prevent  the  sale  under  the  Act,  unless  the  requisite 
consent  were  obtained,  of  outlying  parts  of  the  estate  intermixed  with 
small  portions  of  wood  or  coppice  usually  kept  in  hand  and  "occupied 
with  "  the  mansion.    It  would  also  apply  to  land  which  has  been  asually 
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oocapiad  with  the  mansioD,  though  at  the  time  of  sale  let  to  a  tenant.  The 
clause  does  not  in  terms  extend  to  an  exchange  of  the  mansion  hoose,  ftc., 
but  no  doabt  does  so  in  effect.  See  the  form  of  order  aathorising  the  sale 
of  the  mansion  hoose,  &c.,  under  this  section,  in  the  rules  of  December,  1882 ; 
and  see  Bs  Sptmoay,  10  Ch.  D.  230. 

By  s.  20  (1)  full  power  is  given  to  the  tenant  for  life  to  execute  the  Power  of 
necessary  conyejanoe  to  effectuate  the  sale,  or  the  creation  of  the  easement  tenant 
or  right  sold,  "  for  the  estate  or  interest  the  subject  of  the  settlement  or  for  ^^  ^*  *® 
any  less  estate  or  interest,"  "  including  copyhold  or  customary  or  leasehold  ®*"*^^' 
land  vested  in  trustees  ; "  which  dispenses  with  the  necessity  for  the  con- 
currence of  the  trustees  as  to  the  legal  estate  in  copyholds  or  leaseholds 
Tested  in  them,  and  also  doubtless,  notwithstanding  the  absence  of  any 
express  mention  of  that  case,  as  to  the  legal  estate  in  freeholds  so  Tested, 
haTing  regard  to  the<  generality  of  the  power  to  couTcy  for  **  the  estate  the 
subject  of  the  settlement."  It  is  also  conoelTcd  that  the  power  to  oouTey 
would  extend  to  a  legal  estate  outstanding  in  the  settlor  of  which  he 
has  expressly  declared  himself  a  trustee  for  the  purposes  of  the  settlement, 
as  in  the  case  of  copyholds  which  he  has  covenanted  to  surrender  with  the 
usual  declaration  of  trust  until  surrender ;  but  not  to  a  legal  estate  out- 
standing in  a  trustee  who  has  not  declared  himself  such  for  the  purposes 
of  the  settlement,  as  such  a  legal  estate  is  not  **  the  subject  of  the  settle- 
ment ; "  but  if  a  legal  estate,  outstanding  at  the  date  of  the  settlement,  is 
afterwards  got  in  and  couTcyed  to  the  uses  thereof,  the  settlement  and  the 
couTeyance  of  the  legal  estate  would,  as  it  seems,  thenceforth  together 
constitute  the  settlement  under  s.  2  (1),  so  that  the  conTcyance  of  the 
tenant  for  life  would  pass  the  legal  estate. 

By  s.  20  (2)  the  conTeyanoe  of  the  tenant  for  life  is  effectual  to  pass  the  To  what 
land  conTcyed,  or  the  easements  or  rights  created,  discharged  from  the  eststss  and 
limitations,  powers,  and  proTisions  of  the  settlement,  and  from  all  estates,  ^^''^'te 
interests  and  charges  subsisting  or  to  arise  thereunder,  but  subject  to  estates  ^glwwt* 
and  charges  having  priority  to  the  settlement,  or  which  have  been  conveyed 
or  created  for  securing  money  actually  raised,  and  leases,  easements,  &c., 
previously  granted ;  so  that  the  conveyance  operates  in  this  respect  in  a 
maimer  similar  to  a  conveyance  under  the  ordinary  power  of  sale,  so  as  to 
overreach  all  the  estates,  charges  and  powers  of  charging  subsisting  under 
the  settlement,  other  than  mortgages  or  charges  created  under  the  powers 
or  trusts  thereof  for  money  actually  raised,  and  leases,  &c.,  but  not  those 
subsisting  .under  a  prior  settlement.  A  doubt  has  been  suggested  upon  the 
words  **  subject  to  all  such  estates  and  charges  as  haTe  been  conveyed  or 
created  for  securing  money  actually  raised,"  as  to  whether  the  couTeyance 
would  not  be  subject  to  a  mortgage  created  by  a  remainderman  on  his 
estate  (the  case  of  an  incumbrance  by  the  tenant  for  life  on  his  life  estate 
being  expressly  proTided  for  by  s.  50).  But  this  construction,  which  would 
render  the  Act  unworkable,  and  would  involve  the  absurdity  that  the  estate 
of  a  purchaser  from  the  remainderman  would  be  overridden  by  the  con- 
veyance {Wheelvcright  t.  Walker^  33  Ch.  D.  752),  while  that  of  a  mortgagee 
would  not,  is  not  regarded  in  practice  as  tenable,  and  does  not  appear  to  be 
legitimate  ;  see  s.  50  (3),  which  seems  to  imply  that,  but  for  that  proTision, 
the  couTcyance  of  the  tenant  for  life  would  override  a  mortgage  of  his  life 
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estate,  and,  pari  ratione^  a  mortgage  by  a  zemaanderman.  It  seems  that 
the  above  words  of  ezceptaon  should  be  read  as  controlled  by  those  which 
precede,  so  that  the  estates  and  chai*ges  excepted  are  only  those  created  or 
oonyeyed  under  the  **  limitations,  powers,  or  provisions  "  of  the  settlement, 
t.^.,  securities  for  money  charged  by  the  settlement  itself,  or  under  the  trusts 
of  terms  or  powers  contained  in  it. 

By  s.  20  (3)  in  the  case  of  copyhold  or  customary  land  the  conveyance 
passes  the  right  to  admittance  without  any  surrender. 

It  is  important  to  remember  that  the  conveyance  of  the  tenant  for  life 
does  not  of  course  operate  like  a  conveyance  under  the  ordinary  power  of 
sale,  by  appointment  of  the  use  with  the  aid  of  the  Statute  of  Uses, 
but  is  a  statutory  conveyance  of  the  estate  similar  to  a  conveyance 
by  a  limited  owner  under  the  Lands  Clauses  Consolidation  Act,  1845; 
so  that  on  the  seisin  so  passing  in  the  case  of  freeholds  uses  may  be 
declared  in  the  ordinary  way  (see  s.  20  (1)),  e.g,,  to  the  uses  of  a  settlement. 

If  the  purchase-money  is  paid  into  Court,  the  trustees  need  not  be 
parties,  unless  for  the  purpose  of  testifying  their  consent  to  the  sale  of  the 
mansion  house,  ^c,  or  giving  a  covenant  against  incumbrances,  or  for 
production  of  muniments ;  for  none  of  which  purposes,  however,  are  they 
compellable  to  join  unless  they  think  fit.  Even  if  the  money  is  paid  to  the 
trustees  they  need  not  and  are  not  bound  to  be  parties,  an  endorsed  receipt 
by  them  in  the  usual  form  for  the  purchase-money  being  sufficient ;  and 
this  would  be  an  authority  to  the  solicitor  producing  the  deed  to  receive  the 
money  under  the  Conv.  Act,  1881,  s.  66,  and  the  Trustee  Act,  1888,  s.  2 : 
see  p.  399,  note. 

The  tenant  for  life  is  also  empowered  to  transfer  an  incumbrance  affecting 
the  land  sold  to  any  other  part  of  the  settled  estates  with  the  consent  of  the 
incumbrancer  ;  see  ss.  6  and  24  (4, 6,  6)  ;  and  a  precedent  of  a  deed  for  this 
purpose.  Vol.  II.,  Mobtqagss. 

The  purchase-money  is  by  s.  22  (1),  to  be  paid  at  the  option  of  the  tenant 
for  life,  either  to  the  "  trustees  of  the  settlement,"  whose  receipt  (s.  40), 
whether  they  were  appointed  by  the  settlement  or  by  an  order  of  Court 
under  s.  38  (^Cookes  v.  Cookesy  34  Ch.  D.  498),  is  a  good  discharge  (subject 
to  s.  39,  enacting  that  capital  money  under  the  Act  is  not  to  be  paid  to 
fewer  than  two  trustees,  unless  the  settlement  authorises  the  receipt  of 
money  by  one  trustee),  or  into  Court.  It  has  been  cousideied  that  the 
option  given  to  the  tenant  for  life  to  direct  payment  into  Court  cannot  be 
exercised  unless  at  the  time  of  completion  there  are  trustees  (^Hatten  y. 
RvMeU,  38  Ch.  D.  334  ;  see  p.  345).  If  the  money  is  paid  into  Court  it  will 
not  afterwards  be  paid  out  to  the  trustees  (^Cookes  v.  Cooket,  uH  #«p.).  The 
money  is  to  be  reinvested  or  applied  in  some  or  one  of  the  modes  provided 
by  s.  21,  as  extended  by  subsequent  legislation,  which  includes  the  discharge 
of  incumbrances,  the  purchase  of  land,  and  the  payment  of  costs  (see  s.  21, 
sub-s.  ii.,  vii.,  x.;  and  if^ra^  p.  506,  note)  ;  the  investment  or  application  of 
the  money  if  paid  to  the  trustees,  being  required  to  be  made  according  to 
the  direction  of  the  tenant  for  life,  and  if  paid  into  Court,  on  his  implica- 
tion ;  s.  22  (2,  3).  For  a  form  of  direction  by  the  tenant  for  life  to  the 
trustees  to  pay  the  purchase-money  and  costs,  see  ii^a^  Dibsotion  akd 
Consent. 
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As  to  the  power  of  a  tenant  for  life  to  enter  into  contracts  for  sale,  ftc.,  Oontnote. 
and  the  effect  of  his  contracts,  see  s.  31. 

By  s.  2  (8),  **  the  persons,  if  anj,  who  are  for  the  time  being,  under  the  Who  are 
settlement  trustees  with  power  of  sale  of  the  settled  land,  or  with  power  of  trustees  for 
consent  to  or  approval  of  the  exercise  of  such  a  power  of  sale,"  or  if  there  ?"^^?"*  ^ 
are  no  sach  trustees,  then  the  persons  who  are  by  the  settlement  declared  ^^^ 
to  be  trustees  thereof  for  the  purposes  of  the  Act,  are  to  be  the  trustees  for 
those  purposes.  By  s.  38,  if  there  are  at  any  time  no  sach  trustees,  or  where 
it  is  expedient  for  the  purposes  of  the  Act  that  new  trostees  be  appointed,  the 
Court  is  empowered  to  appoint  trustees,  who,  and  the  survivors  and  survivor 
of  them,  while  continuing  to  be  trustees  or  trustee,  are  for  the  purposes  of 
the  Act  to  be  the  trastees  or  trustee.  In  order  that  trustees  with  power  of 
sale  may  be  within  the  definition  in  s.  2  (8),  the  power  of  sale  must  be 
exercisable  tn|?r««0ii^t,  and  must  not  be  a  deferred  power  *.  Wkeeltoright  v. 
Walker,  23  Ch.  D.  762  ;  Re  Home,  39  Ch.  D.  84  ;  see  also  as  to  what 
amounts  to  a  power  of  sale.  Re  Oamett,  25  Ch.  D.  595.  It  is  clear  upon 
the  wording  of  the  definition  that  trastees  with  power  of  sale  are  within  it, 
although  the  power  is  subject  to  a  restriction  as  to  consents  (^Conetahle  v. 
Comtahle,  32  Ch.  D.  233,  a  correct  decision,  though  not  rested  on  the  right 
ground)  ;  and  the  case  of  Re  Johnftone,  17  L.  B.  Ir.  172,  (in  which  the 
question  was  treated  as  depending  on  whether  the  consent  was  de  /ticto 
given  in  the  particular  case)  is  plainly  untenable.  Where  there  are  trustees 
of  the  settlement,  but  for  want  of  a  power  of  sale  they  are  not  trustees 
within  the  Act,  it  is  desirable  that  the  existing  trustees  should  be  appointed 
by  the  Court  for  the  purposes  of  the  Act,  to  avoid  possible  inconvenience 
arising  from  the  existence  of  two  sets  of  trustees.  As  to  the  practice  of  the 
Court  in  appointing  trustees  under  a  38,  see  1^  Kemp,  24  Ch.  D.  485  ;  Re 
Wright,  ib.,  662  ;  Re  Harrop,  ib,,  717  ;  and  as  to  the  subsequent  appoint- 
ment of  new  trustees,  Re  WUeock,  34  Ch.  D.  508. 

The  Act,  ss.  41-43,  contains  faU  provisions  for  the  indenmity  and  reim- 
bursement of  the  trustees. 

The  tenant  for  life  is  in  the  exercise  of  his  statutory  powers  placed  by  Tenant  for 
&  58  in  a  fiduciary  position  towards  the  remaindermen,  as  to  which  see  life  in  a 
Wheelwright  v.  Walker,  uhi  gup.  ;  Thomas  v.  WUliame,  24  Ch.  D.  658  ;  but  fiduciary 
by  s.  54  purchasers  dealing  bond  fide  are  protected  ;  see  Hatten  v.  Russell,  V^^^^^^* 
38  Ch.  D.  334. 

As  a  tenant  for  life  selling  or  purchasing  under  the  Act  is  himself  the  Cannot  sell 
contracting  party,  and  the  trustees  have  only  to  do  his  bidding,  it  seems  to,  or  buy 
clear  that  he  cannot  sell  to  or  buy  from  the  trastees,  although  under  the  ''^™ 
ordinary  express  power  of  sale  and  re-investment  he  could  do  so  :  Otter  """"••■• 
▼.  Lord  Vaux,  2  K.  &  J.  650  ;  see  33  8ol,  J.  pp.  3,  23. 

By  s.  56,  the  powers  of  the  Act  are  made  cumulative,  and  any  concurrent  Powen  of 
powers  contained  in  the  settlement  and  exercisable  by  the  tenant  for  life  Act  cumu- 
cft  the  trustees,  are  kept  alive,  but  so  that  in  case  of  conflict  the  provisions  lative. 
of  the  Act  are  to  prevail ;  and  the  consent  of  the  tenant  for  life  is  made 
necessary  to  the  exercise  by  the  trustees  of  the  settlement  of  any  such 
power ;  but  by  the  Act  of  1884,  s.  6  (2)  where  there  are  two  or  more 
tenants  for  life  the  consent  of  one  only  is  necessary.  As  to  the  effect  of  s.  56, 
Re  Duke  of  Newcastle,  24  Ch.  D.  129  ;  Clarke^,  Thornton,  35  Ch.  D.  307. 
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B.  34  contains  a  proYidon  (similar  to  that  in  the  Lands  Clanses  Conaoli- 
dation  Act,  1845,  s.  74,  and  the  Settled  Estates  Act,  1877,  s.  37),  enabling 
the  trostees  or  the  Conrt,  in  the  case  of  a  sale  of  a  lease,  or  of  a  rerersion 
expectant  on  a  benefidAl  lease,  to  deal  with  the  pnichase-mon^  so  as  to 
adjust  the  rights  of  the  beneficiaries,  and  preTent  the  tenant  for  life  bong 
injured  in  the  former  case,  or  benefited  in  the  latter  bj  the  sale :  see 
Cottrell  T.  Cuttrell,  28  Ch.  D.  628.  Where  in  such  a  case  the  settlement 
contains  an  express  power  of  sale,  with  the  usual  provisions  for  leinyest- 
ment  of  the  purchase-money,  not  providing  for  this,  it  would  be  to  the 
interest  of  the  tenant  for  life  (having  regard  to  that  enactment),  in  the  case 
of  a  lease  to  sell  under  the  statutory  power,  and  in  the  case  of  a  levenion 
under  the  express  power ;  in  a  case  of  Willats  v.  Flint,  decided  in  chambers 
within  the  knowledge  of  the  writer,  where  the  property  had  been  sold  under 
the  Act,  it  was  considered  that  the  Court  was  bound  to  apply  s.  34,  although 
not  in  terms  directoty,  and  although  if  the  sale  had  been  made  under  the 
express  power,  that  provision  would  not  have  been  applicable. 

The  original  Act  contains  a  requirement  (s.  45),  that  the  tenant  for  life 
shall  give  one  calendar  month's  notice  by  registered  letter  to  each  of  the 
trustees,  and  also  to  their  solicitor,  if  any  is  known  to  him,  before  making 
any  sale,  exchange,  partition,  or  lease  under  the  Act,  or  a  contract  for  the 
same;  with  a  proviso  that  "at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is  expressed 
in  the  settlement  "  (see  Be  Garnett,  25  Gh.  D.  595,  where  such  an  intention 
was  inferred  in  the  case  of  a  settlement  before  the  Act  authorising  a  sole 
trustee  to  act  generally)  ;  but  a  person  dealing  in  good  faith  with  the 
tenant  for  life  is  not  concerned  to  inquire  respecting  the  giving  of  the 
notice.  This  requirement  as  to  notice  having  proved  exceedingly  trouble- 
some has  been  mitigated  by  the  Amendment  Act  of  1884,  s.  6,  which 
provides  that  the  notice  may  be  a  general  one  (reversing  Be  Bay,  25  Ch«  D. 
471)  ;  and  enables  any  trustee  to  waive  notice,  either  in  the  particular  case 
or  generally  ;  and  to  accept  less  than  a  month's  notice  ;  but  it  is  not  clear 
whether  a  sole  trustee,  notice  to  whom  would  not  have  been  sufficient  under 
the  original  Act,  can  waive  notice,  or  whether  notice  to  the  solicitor  of 
the  trustees  can  be  waived.  The  notice,  unless  waived,  should  be  given, 
although  the  trustees  are  consenting  parties.  The  requirement  as  to  notice 
is  not  of  course  to  prevent  clashing  where  the  trustees  h^ve  concurrent 
powers,  as  such  powers  are  by  s.  56  (as  amended  by  the  Act  of  1884,  s.  6), 
not  exercisable  without  the  consent  of  the  tenant  for  life,  or  one  of  several, 
but  to  enable  the  trustees  to  intervene  in  case  of  an  improper  dealing,  for 
which  purpose  the  tenant  for  life  is  by  the  Act  of  1884,  s.  5  (2)  required  on 
request  to  furnish  particulars  of  the  proposed  dealing ;  and  any  question 
could  no  doubt  be  referred  to  the  Court  under  s.  44  of  the  Act  of  1882.  The 
want  of  a  proper  notice  does  not  affect  a  purchaser  unless  he  has  knowledge 
of  the  fact,  provided  he  ascertains  that  at  the  time  of  completion  there  are 
trustees  to  whom  notice  might  have  been  validly  given ;  Dukejo/  Marl- 
borough  v.  Sartoris,  82  Ch.  D.  616  ;  Batten  v.  Bueeell,  88  Gh.  D.  334. 

By  s.  60,  if  the  tenant  for  life  is  an  infant,  his  powers  under  the  Act  OAy 
be  exercised  on  his  behalf  by  the  '*  trustees  of  the  settlement,"  and  **  if  theie 
are  none,"  then  by  persons  appointed  by  the  Court  on  the  application  -of 
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-the  infant's  guardian  or  next  friend.  If  there  are  tmBteea  of  the  settlement 
within  the  Act,  whether  appointed  by  the  settlement  or  the  Court,  th^  are 
necessarily  the  persons  to  exercise  the  powers  on  behalf  of  an  infant,  and  no 
other  person  can  be  appointed  for  the  purpose  (JZ0  Dudley,  85  Ch.  D.  336) ; 
and  if  such  an  appointment  is  made,  inasmuch  as  the  powers  of  the  person 
appointed  would,  if  trustees  were  afterwards  appointed,  ip$c  facto  cease,  it 
follows  that  there  cannot  in  that  case  be  trustees  to  whom  notice  may  be 
giTen  under  s.  45,  and  to  receive  the  purchase-money  under  s.  22  ;  and  the 
purchase-money  must  therefore  be  paid  into  Court  (He  Dudley, %bi  tup.).  The 
proper  oonise  where  that  is  not  desired  Is  simply  to  get  trustees  appointed, 
who  will  be  able,  without  express  authority  from  the  Court,  to  sell  under 
8.  60,  and  give  a  discharge  for  the  purchase-money  under  s.  22 ;  but  if  an 
action  be  pending,  the  sanction  of  the  Court  to  a  sale  must  be  obtained 
(either  generally  or  by  confirming  a  prorisional  contract)  :  see  Re  Price, 
27  Ch.  D.  552  ;  Be  Staines,  33  Ch.  D.  172  ;  and  a  sale  out  of  Court  may  be 
authorised  (^Be  Price,  uhi  eup.^. 

By  s.  59,  the  provisions  of  the  Act  are  extended  to  the  case  of  an  infant  in&tat  ab- 
*'  seised  of  or  entitled  in  possession,"  so  that  the  infant  is  to  be  deemed  solutely 
tenant  for  life  thereof ;  and  the  provisions  of  s.  60  are  therefore  applicable,  entitled. 
This  would  apply  to  an  infant  seised  in  fee  of  freeholds  or  copyholds,  or 
absolutely  entitled  to  leaseholds.    The  case  where  the  estate  of  the  infant 
is  subject  to  a  gift  over  on  death  under  age  or  otherwise  comes  under  s.  58 
(i  ii.),  coupled  with  s.  60  ;  see  i20  lif organ,  24  Ch.  D.  114.    In  applying  the  . 
Act  to  the  case  of  an  infant  absolutely  entitled,  the  instrument  under  which 
his  title  arises  (or,  where  he  takes  by  descent,  under  which  his  ancestor's 
title  arises),  although  not  coming  within  the  definition  in  s.  2,  must 
necessarily  be  deemed  the  settlement.    The  similar  question  as  to  a,  tenant 
by  the  curtesy  has  been  dealt  with  by  the  Act  of  1884,  s.  8.    The  Settled 
Estates  Act,  1877,  had  previously,  by  the  Conv.  Act,  1881,  s.  41,  been 
extended  to  infants  seised  in  fee. 

In  the  case  of  the  tenant  for  life  being  a  married  woman,  by  s.  61,  if  she  Tenant 
is  entitled  for  her  separate  use  under  the  old  law,  or  as  her  separate  ^o'  hie 
property  under  the  Married  Women's  Property  Act,  1882,  she  can  act  """<» 
alone  as  a  feme  sole ;  and  a  restraint  on  anticipation  is  no  impediment 
(s.  61  (6))  ;  otherwise,  i.e.,  where  she  was  married  and  the  settlement  was 
made  prior  to  1883,  and  she  is  not  entitled  for  her  separate  use,  she  and  her 
.husband  together  have  the  powers  of  a  tenant  for  life,  and  his  concurrence 
is  necessary.    If  the  married  woman  is  an  infant,  the  effect  of  s.  61  (4),  is 
to  make  the  provisions  in  s.  60  as  to  infants  applicable,  with  the  modifica- 
tion that  the  husband  must  concur  where  his  concurrence  would  have  been 
necessary  if  the  wife  had  been  of  age. 

In  the  case  of  the  tenant  for  life  being  a  lunatic  so  found  by  inquisition.  Tenant 
the  powers  are  exercisable  by  the  committee  of  the  estate,  s.  62  :  see  Re  for  life 
Ray,  25  Ch.  D.  471  ;  Be  Oaitskell,  40  Ch.  D.  416.  The  Act  does  not  pro-  liu>^c. 
Tide  for  the  case  of  a  lunatic  not  so  found. 

The  original  Act  applied  to  settlements  (past  or  future)  by  way  of  trust  SetUe- 

f  or  sale  (s.  63),  whether  the  proceeds  of  sale  are  liable  to  be  reinvested  in  menta  by 

land  or  not  (the   marginal   heading  of   the   section  is  in  this  respect  ^7  of 

erroneous)  ;    the  powers  of   the  Act  being  in  that  case  vested  in  the  ^"^  '^ 

sale. 
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Act  of  1884 
Mtoset- 
Uementi 
Vt  tnut 
fornde. 


Settled 
Brtatee 
Aoi,  1877. 


tenant  for  life  (as  defined  by  that  section)  of  the  proceeds  of  sale  or 
the  rents  until  sale,  or  in  the  case  of  concurrent  owners  (as  so  defined) 
in  such  persons  together ;  but  the  clause  does  not  apply  to  a  deferred  tnut 
for  sale  :  Re  Hornet  39  Ch.  D.  84.  As  to  the  efEect  of  a  sub-settlement,  see 
JRe  JBarUf  24  Ch.  D.  144.  The  enactment  in  s.  63  haying  been  found  very 
inconTcnient  by  reason  of  its  necessitating  (by  s.  56)  the  consent  of  the 
statutory  tenant  or  tenants  for  life  to  sales  and  other  dealings  by  the 
trustees  under  the  trust,  has  been  amended  by  the  Act  of  1884,  which 
by  s.  6  (1),  dispenses  with  the  necessity  for  any  such  consent,  and  by  s.  7, 
provides  that  the  powers  conferred  by  s.  63  are  not  to  be  exercised  without 
the  leave  of  the  Court ;  and  the  Court  may,  on  the  application  of  the  tenant 
or  tenants  for  life,  in  any  case  in  which  it  thinks  fit,  give  leave  to  exercise 
all  or  any  of  the  powers,  and  the  order  is  to  name  the  person  or  pemns  to 
whom  leave  is  given,  who  shall  be  deemed  the  proper  person  or  persons ;  and 
so  long  as  the  order  is  in  force  the  powers  vested  in  the  trustees  for  the  like 
purpose  are  suspended,  subject  to  a  provision  requiring  the  order  to  be 
registered  as  a  lis  pendens  for  the  protection  of  persons  dealing  with  the 
trustees. 

See  the  Bules  of  December,  1882,  under  the  Act,  in  the  Supplement  to  the 
Annual  Practice. 

The  Act  leaves  little  occasion  for  recourse  to  the  powers  of  the  Settled 
Estates  Act,  1877,  though  applications  under  that  Act  are  still  occasionally 
made ;  see  Vine  v.  Raleigh  ^  24  Ch.  D.  238.  It  is  also  to  a  large  extent 
acted  on  so  as  to  sapersede  sales,  &c.,  under  express  powers,  which  are 
only  resorted  to  in  exceptional  cases;  but  in  the  case  of  trusts  for  sale, 
especially  under  wills,  convenience  is  usually  in  favour  of  the  trustees 
acting. 


xvin. 


PBWj.xvin.         CONVEYANCE  of  Freeholds  by  Tenant  for  Life 

under  the  Settled  Land  Act,  1882.  Adapted 
to  a  sale  by  Auction  or  Private  Contract. 
Variations  where  the  Trustees  are  appointed  by 
the  Court,  where  the  Purchase  Money  is  paid 
into  Court,  for  a  Sale  of  the  Mansion  House  or 
land  occupied  with  it,  and  where  a  Right  op  Wat 

is  RESERVED  (o). 

Parties,  A.,  tenant  for  Ufe,  1 ;  B.  and  C,  trees,  2 ;  D., 
Recitals,     pchaser,  8 ;  Whas  by  an  indre  of  setUemt  dated,  &c.,  or. 

Settlement. — — 

(a)  See  note  on  the  Settled  Land  Act,  p.  488  et  seq.,  and  as  to  the  power 
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"  the  will  dated,  &c.,  and  proved  on,  <fec.,  of  X.,  of,  &c,,  »mW|^"- 

deced,"  the  hereds  hinafber  described  and  expd  to  be  hby 

assured  [togr  with  other  hereds]  were  conveyed  and  settled 

to  the  use  of  the  sd  A.  for  his  life,  or,  "  to  uses  under  wch 

the  sd  A.  is  now  tenant  for  life  in  posson  thof,"  or,  "  is  now 

beneficially  entled  to  the  posson  or  rect  of  the  rents  and 

profits  thof  during  his  life,"  or  set  out  the  limitoiu  down  to 

limiton  to  A,,  **  with  remrs  over,"  and  the  sd  settlemt  [will] 

contains  a  power  of  sale  of  the  sd  hereds  and  premes  thby 

settled  exercisable  by  the  sd  trees  or  the  survors  or  survor 

of  them  with  the  consent  &c.,  or,  **  wch  is  now  vested  in 

the  sd  B.  and  C.  with  the  consent  of  the  sd  A.,"  or,  '*  and 

the  sd  B.  and  C.  and  the  survors  and  survor  of  them  were 

thby  apptd  trees  and  tree  thof  for  the  pposes  of  the  Settled 

Land  Act,  1882,**  and  add  any  further  recitals  necy  to  show 

that  A.  is  tenant  for  life  or  limited  owner,  and  B.  and  C. 

trees  within  the  Act  (b) ;  And  whas  the  sd  A.  by  virtue  of  Agit»men<. 

the  powers  vested  in  him  under  the  Settled  Land  Act,  1882, 

has  agrd  with  the  sd  D.  for  the  absolute  sale  to  him  of  the 

sd  hereds  hinafier  described  and  the  inhance  thof  in  fee  simple 

in  posson  [subjt  to  such  reservon  of  a  right  of  way  as  is 


of  the  tenant  for  life  to  conyey,  see  p.  491.    If  the  money  is  paid  into  Court 
the  trustees  need  not  be  parties,  bat  if  it  is  paid  to  them,  they  usually  are. 

(6)  If  the  settlement  contains  no  appointment  of  trustees  within  the  Variations 

meaning  of  the  Act,  add,  "  And  WHAS  the  sd  indre  of  settlemt  ^^^r* 
[will]  contains  no  power  of  sale  of  the  premes  thby  settled  are  ap. 
which  is  now  exercisable  by  or  with  the  consent  or  approval  v^^Uad  by 
of  the  trees  thof,  and   no  trees  were  thby  apptd  for  the 
pposes  of  the  Settled  Land  Act,  1882,'*  or,  ''  And  whas  at 
the  date  of  the  order  next  hinafter  recited  there  were  not 
any  trees  of  the  sd  settlemt  [will]  for  the  pposes  of  the 
Settled  Land  Act,  1882 ;  **  And  whas  by  an  order  of  the 

Chancery  Division  made  by  Mr.  Justice on  the 

day  of on  the  applicon  of  the   sd  A.,   the  sd  B, 

and  C.  were  appted  and  they  now  are   the  trees  of  the 
sd  indre  of  settlemt  [will]  for  the  pposes  of  the  sd  Act. 

See  the  Bules  under  the  Act,  £prm  xiz. ;  and  above,  p.  493,  note. 
K.E. — ^VOL.  I.  K   K 


498 


CONVEYANCES  ON  SALE. 


PEBO.  ZTin. 


hinafter  contd]  for  the  sum  of  £ (a) ;  {Recital  intro- 
ductory to  covt  far  prodon  of  deeds,  p.  398] ;  NOW  THIS 


VarUtioDi 
for  nde  of 
mAiisioii- 
house,  &c 


Variation 

where 

purchase 

money 

paid  into 

Court. 


As  to 
recitals  of 
notices. 


(a)  If  the  principal  mansion  house,  or  land  occupied  with  it  is  sold  with 
the  consent  of  the  trustees,  say,  **  And  WHAS  the  sd   A.,  by  virtue, 

&c.,  as  above,  has,  with  the  consent  of  the  sd  B.  and  C, 

agrd,  &c."      If  the  sale  is  with  the  approval  of  the  Court,  add,  "  And 

WHAS  by  an  order  of  the  Chancery  Division  made  by  Mr. 

Justice  on  the  day  of  ,  the  sd  A.  and  his 

successors  in  title  was  and  were  authorised,  &c.,"  recite  order 

giving  general  authority  to  seU  the  mansion  house,  &c..  see  rules  under  the 
Act,  Form  vi. ;  or  if  a  conditional  contract  was  entered  into,  ''  AkD 

WHAS  by  a  memdum  of  agreemt  dated,  &c.,  and  expd^  &c., 
the  sd  A.  agrd  with  the  sd  B.  subjt  to  the  approval  of  the 
Chancery  Division  being  obtained  as  hinafter  mentd  for  the 
sale,  &c. ;  And  whas  by  an  order  of  the  Chancery  Division 

made  by  Mr.  Justice on  the day  of ,  the  sd 

condonal  contract  was  approved  and  the  sd  A.  and  his  suc- 
cessors in  title  was  and  were  authorised  to  carry  the  same 
into  effect." 

A  general  authority  to  sell  according  to  the  form  in  the  rules  is  of  course 
to  be  preferred  to  a  conditional  contract  confirmed  by  the  Court,  as  the  con* 
tract  in  the  latter  case  becomes  part  of  the  title.    If  the  money  is  paid  into 

Court,  add,  "  And  WHAS  the  sum  of  £ was  pd  by  the  sd 

D.  to  the  sd  A.  by  way  of  deposit  on  the  contract  for  the  sd 
sale  and  pchase  being  entd  into  ;  And  whas  in  psuance  of 
an  order  or  orders  of  the  Chancery  Division  in  that  behalf 

the  sum  of  £ ,  being  the  amt  of  the  sd  deposit  less  the 

sum  of  £ deducted  for  the  costs  of  paying  in  the  same 

was  on  the day  of pd  by  the  sd  A.  into  Court  to 

the  credit  of  &c..  And  the  sum  of  £ being  the  balce  of 

the  said  pchase  moy  of  £ ,  after  deductg  the  sd  deposit 

and  the  sum  of  £ in  respt  of  the  costs  of  the  paymt  of 

such  balce  into  Court,  was  on  the  day  of pd  by 

the  sd  D.  by  the  diron  of  the  sd  A.  into  Court  to  the  acct 
afsd."    See  the  rules  under  the  Act,  Form  iz. 

As  purchasers  dealing  bond  fide  are  protected  by  s.  45,  a  recital  that 
the  notices  required  by  that  clause  have  been  given  should  not  be  inserted, 
but  it  should  be  made  to  appear  that  there  were  the  requisite  number  of 
trustees  to  whom  notice  might  have  been  given  under  that  section.     If  the 
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INDRE   WITNETH   that  in  psuance  of  the  sd  recited  nMo.xnn. 

agreemt  (6)   and  in  conson  of  the  sum  of  £ now  pd  by  Wit- 

the  sd  D.  by  the  diron  of  the  sd  A.  to  the  sd  B.  and  C.  as  ■•^*^ 
such  trees  as  afsd  (the  rect  whof  they  the  sd  B.  and  C.  do 
hby  acknowe  (c),  and  the  paymt  whof  in  mner  afsd  the  sd 
A.  doth  hby  acknowe),  the  sd  A.  as  beneficial  owner  by 
virtue  of  the  powers  vested  in  him  by  the  Settled  Land  Act, 
1882,  and  of  every  or  any  other  power  in  this  behalf  him 
enshlgid)  doth  hby  grant  and  convey  unto  the  sd  D.,  peels, 
p.  402  et  seq.,  Habendum  to  D.  in  fee,  in  usual  form  {e)  :  To 
HOLD  the  same  premes  Unto  and  to  the  use  of  tlie  sd  D.,  his  Habendum 
hrs  and  assigns  (/),  subjt  to  the  leases  and  tenancies  affectg  ^^" 


settlement  were  since  the  Act  and  contains  a  proYJsion  that  notices  nnder 
that  section  shall  not  be  necessary,  this  should  be  recited. 

•    (ft)  If  the  money  is  paid  into  Court,  say,  "  in  COnson  of  the  respive 

sums  of  £ and  £ makg  togr  £ ao  pd  into  Court 

as  afsd  by  the  sd  D.  (the  paymt  whof  in  mner  afsd  the  sd 
A.  doth  hby  acknowe)  the  sd  A,  as  beneficial  owner,  &c.'V 

(r)  If  the  trustees  arc  not  made  parties,  say,  "  the  rect  whof  is  intd 

to  be  acknowed  by  a  memdum  endorsed  on  or  written  at  the 
foot  of  these  psnts  and  signed  by  the  sd  B.  and  C,  and  the 
paymt  whof  in  mner  afsd  the  sd  A.  doth  hby  acknowe." 

(£Q  For  a  mansion  house,  &c.,  say, ''  with  the  consent  hby  testified 
of  the  sd  B.  and  C,"  or,  "  and  with  the  approval  of  the 
Chancery  Division  as  appears  by  the  hinbfe  recited  order  of 
the day  of ." 

(0)  Under  the  Cony.  Act,  1881,  s.  63,  the  conyeyance  includes  all  the 
estate,  legal  or  equitable,  which  the  vendor  has  power  to  conyey,  t.«.,  which 
is  the  "  subject  of  the  settlement,"  see  p.  419,  note. 

(/)  Where  a  right  of  way  is  reseryed  to  go  with  the  settled  estate,  the 

habendum  will  be,  ^'  UNTO  the  sd  D.  and  his  hrs,  subjt  to  leases, 
dtc,  To  THE  USE  that  the  sd  A.  and  his  successors  in  title 
nnder  the  hinbefore  recited  indi*e  of  settlemt  [will]  [if  the 
legal  este  is  in  the  trees,  add,  and  the  sd  B.  and  C,  their 
hrs  and  assigns],  and  his  and  their  tenants  shall  and  may  for 
ever  hrafter  have  full  and  free  right,  <fec.,"  see  pp.  407 — 409. 

As  to  the  creation  of  easements  by  limitation  of  the  use,  see  the  Cony.  Act, 
1881, 8.  62,  aboye,  p.  411,  note. 
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F»io.xYin,  ii^Q  gc[  respive  premes  :  [^Add  if  required,  provo  resirictg 
A,'8  implied  covts  for  title,  p.  440, /on/i  n. ;]  {^Acknowemt 
and  undertakg  by  A.  or  acknowemt  by  B.  and  C,  a«  the  case 
may  be,  as  to  munimts,  p.  446.]     In  witness,  &c. 

[^Schedule  of  Munimts.'} 


pRwjiix.  CONVEYANCE  o/ Leaseholds  by  Tenant  for  Life 

under  the  Settled  Land  Acts,  1882  and  1884, 
where  the  Settlement  was  by  way  of  Trvst  for 
Sale  (a). 

Parties,  A,,  tenant  for  life  or  liviited  owner,  1 ;  B.  and  C. 

Becitalg.     trees,  2  ;  D.,  pchaser,  3 ;  Recite  the  lease,  p.  380,  and  devolon 

Settlement  of  title,  if  any,  to  the  settlor,  p.  381 :  And  whas  under  or  by 

^  ^'  virtue  of  an  indre,  dated,  &c.,  and  expd,  &c.  [and  of  anor 

(a)  See  p.  488  et  geq.,  note,  and  as  to  trusts  for  sale,  pp.  495 — 496.    For 
the  variations  where  trustees  are  appointed  bj  the  Court  for  the  purposes  of 
the  Act,  where  the)  purchase  money  is  paid  into  Court,  and  for  a  mansion 
house,  &c.,  see  the  last  Precedent,  and  the  notes  thereto. 
Variation         (^)  If  the  land  was  purchased  under  the  usual  power  in  a  marriage  settle- 
where  land  ment  or  will  of  personalty,  the  recital  may  be,  *'  And    WHAS  by  an 

purohased   indre   dated,  &c.,  and  expd,   &c.,   the   convce,  the  hereds 
under        hinafter  described  and  intd  to  be  hby  assured  were  convej^ed 

power  to  i^^1'rk^%J^t't  1  - 

invest  in  to  the  use  01  the  sd  B.  and  C,  their  hrs  and  assigns,  upon 
*"^  the  trusts  by  a  certain  indre  of  settlemt,  dated,  &c.,  and 
expd,  &c.,  or,  'the  will  of  X.,  deced,  dated,  &c.,  and 
proved,  &c.'  decld  concerning  the  hereds  thby  authorised 
to  be  pchased  with  the  trust  moys  thrunder  or  such  of 
the  same  trusts  as  were  then  subsistg  and  capable  of 
takg  effect,  being  (amongst  other  trusts)  for  the  sale  of  the 
sd  hereds  by  the  sd  trees  with  the  consent  of  the  sd  A., 
and  for  paymt  of  the  rents  and  profits  thof  until  sale  to  the 


PEECEDENTS.  501 

indre  bearg  even  date  thwith  and  expd,  etc.],  or,  "  the  will  prw-  xtx. 
of  X.,  deced,  dated,  &c.,  and  proved,  &c./'  the  sd  hereds 
and  premes  beca\ne  and  are  now  vested  in  the  sd  B.  and  C, 
the  present  trees  of  the   same  indre  [respive  indres]  or, 
"will,"  upon  trust  at  any  time  with  the  consent  in  virritg  of 
the  sd  A.  to  sell  the  same  or  any  pt  or  pts  thof,  and  the  sd 
A.  is  beneficially  entled  to  the  posson  or  rect  of  the  rents 
and  profits  of  the  same  premes  during  his  life  or  until  the 
same  shall  be  sold,  or,  recite  the  material  pts  of  the  deed  or 
deeds  of  settlemt  or  will  at  length,  and  any  subsequent  events 
showg  that  A.  is  a  limited  owner ^  and  B.  and  C.  are  trees  for 
sale  within  the  Act.     Ord^r  of  Court  under  the  Settled  Land 
Act,  1884,  authorising  A.  to  exercise  the  powers  of  the  Act  of 
1882,  see  p.  498  :  And  whas  the  sd  A.,  by  virtue  of  the  Agreement 
powers  vested  in  him  under  the  Settled  Land  Acts,  1882 
and  1884,   and  the    hinbfe  recited   order   of   Court,  has 
agrd  with  the  sd  D.,  &c.,  recital  of  agreemt  for  sale,  p.  393, 
form  II. ;  [^Recital  introductory  to  covt  for  prodon  of  deeds, 
dc,  p.  898]:   NOW  THIS  INDRE  WITNETH  that  inwit- 
psuance,  &c.,  conson,  and  rect,  as  in  last  Precedent,  the  sd  "*«"*^' 
A.,  as  beneficial  owner  by  virtue,  &c.,  as  in  last  Precedent, 
doth  hby  assign  and  convey  unto  the  sd  D.,  peels,  p.  405,  Aasign- 
form  XVIII. ;  Habendum,  p.  428,  form  xrv.     [^Provo,  if  re- 
quired, restrictg  A.'s  implied  covts  for  title,  p.  440,  form  n., 
mutatis  mutandis^ ;  [Cart,  if  required,  by  D.  with  B.  and  C, 
to  pay  rent,  dkc,  p.  448,  form  i.] :  {Acknowemt  and  under^ 
takg  by  A.,  or  acknowemt  by  B.   and   C.  as  to  munimts, 
p.  446.]    In  witness,  &c. 

[^Schedule  of  MunimtsJ} 

sd  A.  during  his  life,"  or  in  the  not  uncommon  case  of  the  purchase 
haying  been  made  partly  out  of  the  husband's  and  partly  out  of  the  wife's 

money,  "  for  the  paymt  of  the  rent  and  profits  thof  until  sale 
as  to  pi  to  the  sd  A.  during  his  life,  and  as  to  the  other  pt 
to  the  sd  D.  during  her  life  for  her  septe  use  witht  power  of 
anticipon."  In  the  latter  case  both  A.  and  D.  would  be  necessary  con< 
senting  parties. 
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pftia  XX. 

CONVEYANCE  of  Copyholds  and  Grant  of  a 
BiQHT  OP  Way  over  adjoining  freeholds  under  the 
Settled  Land  Act,  1882,  by  a  tenant  for  life 
under  a  will  containing  a  Charge  of  Debts  (a). 

Parties,  A.,  tenant  for  life,  1;  B.  and  C,  trees  and  exors, 
BecitalB.  2;  T>,,pchas€ry  3.  Whas  X.,  of,  &c.,*  deced,  bj  his  will, 
Settlement,  dated,  &c.,  after  bequeathing  certn  legacies  and  charging 
his  debts  and  legacies  on  his  real  este  in  aid  of  his  psonal 
este,  devised  his  freehd  estes  and  hereds,  incladg  the  hereds 
over  wch  a  right  of  way  is  intd  to  be  hby  granted,  to  certn 
uses  under  wch  the  sd  A.  is  tenant  for  life  inposson  thof, 
and  the  sd  B.  and  C.  are  trees  of  the  sd  will  with  a  power 
of  sale  over  the  sd  hereds  and  premes,  exercisable  with  the 
consent  of  the  sd  A.,  and  the  sd  testor  devised  his  cop}'hd 
hereds  includg  the  copyhd  hereds  intd  to  be  hby  assured  to 
the  use  of  the  sd  B.  and  C.  and  their  hrs  upon  the  like 
trusts,  and  subjt  to  the  like  powers  and  provons  as  are  in 

Ab  to  effect     (^)  ^^^  ^^^®  ^^  ^^^  ^^^>  P'  ^^^  ^^  '^^*  ^^^  ^^^  variations  to  precedent  xviii. 
of  charge     Where  the  property  is  subject,  under  the  will  of  the  settlor  (as  in  this  case) 
of  debts  or  or  a  prior  owner,  to  an  express  or  implied  charge  of  debts  or  legacies,  so  as 
legacies.       ^  create  or  imply  a  power  of  sale  or  mortgage  in  the  executors  or  trustees 
to  raise  money  for  the  purpose  (as  to  which  see  Dav.  Free.  Vol.  2,  pt.  2, 
pp.  471  et  seq.  note),  it  has  to  be  considered  whether  the  tenant  for  life  can 
ikiake  a  good  title  without  the  concurrence  of  the  executors  or  trustees.    If 
the  settlement  was  made  by  the  will  itself  it  is  conceived  that  being  a 
floating  charge  it  would  be  overreached  by  the  conveyance  to  the  purchaser 
under  the  S.  L.  Act,  1882,  s.  20  (2)  ;  but  if  the  will  was  prior  to  the  settle- 
ment, this  would  not  be  so,  see  s.  20  (2,  i).    It  is  necessary  in  the  latter  and 
better  in  the  former  case  that  the  executors  or  trustees  should  join  in  the 
conveyance  to  confirm  the  sale  and  give  a  discharge  for  the  purchase  money. 
The  purchase  money  should  in  either  case  be  paid  to  the  executors  or 
trustees  of  the  will,  which  is  in  accordance  with  ss.  21  and  22  of  the  Act, 
as  capital  money  is  applicable  thereunder  in  the  first  place  in  payment  of 
claims  paramount  to  the  settlement,  and  subject  thereto  is  payable  to  the 
trustees  of  the  settlement ;  and  their  receipt  is  the  only  proper  discharge 
to  the  purchaser  even  though  the  money  is  not  in  fact  wanted  to  pay  debts 
or  legacies. 


PRECEDENTS.  503 

and  by  the  sd  will  decld  and  contd  of  and  concerning  the  ^*«o-  »^- 
sd  freehd  hereds,  or  as  near  thto  as  the  different  tenure  of 
the  ppty  wd  admit,  and  the  sd  testor  appted  the  sd  B.  and 
C.  exs  of  his  sd  will :  Death  and  'probate y  p.  889  ;  admittance 
of  trees,  p.  872, /arm  xi.  (6) :  And  whas  the  sd  A.,  by  virtue  -A^wc- 
of  the  powers  vested  in  him  under  the  Settled  Land  Act, 
1882,  has  agrd  with  the  sd  D.  for  the  sale  and  convce  and 
grant  to  him  of  the  copyhd  hereds  hinafter  described  and 
intd  to  be  hby  assured,  and  the  inhance  thof  in  posson 
accordg  to  the  custom  of  the  manor,  and  also  of  the  right 
of  way  hinafter  expd  to  be  hby  granted,  free  from  in- 
cumbces,  for  the  sum  of  £ :    And  whas  the  sd  B.  and  ^5ree»«nt 

.of  6Z0C11- 

C,  in  whom  as  exs  or  trees  of  the  sd  will  a  power  of  sale  ton  and 
or  mtge  of  the  hereds  thby  devised  for  raising  moy  for  JT*?*?" 
paymt  of  the  debts  and  legacies  of  the  sd  testor  is  con- 
sidered to  be  vested  by  virtue  of  his  will,  have  at  the  request 
of  the  sd  A.,  and  to  perfect  the  title  of  the  sd  D.,  agrd  to 
join  in  these  psnts  for  the  ppose  of  confirming  the  sd  sale, 
and  giving  a  discharge  for  the  sd  pchase  moy  as  hinafter 
appears ;  {Recital  introductory  to  covt  for  prodon  of  deeds, 
p.  898]  :  NOW  THIS  INDRE,  i&c,  pchase  moypd  to  B.  and  ^^^^ 
C  "  as  exs  and  trees  of  the  sd  will,"  see  Precedent  xvin., 
the  sd  A.,  as  beneficial  owner,  by  virtue  of  the  powei*s  vested 
in  him  under  the  Settled  Land  Act,   1882,  and  of  every 
other  power  in  this  behalf  him  enablg,  doth  hby  grant  and  Grant, 
convey,  and  the  sd  B.  and  C.  as  such  executors  and  trustees 
as  afsd,  do  hby  grant  and  confirm  unto  the  sd  D.,  copyhd  peels, 
p.  402  et  sea. ;  And  also  full  and  firee  liberty  for  the  sd  D.,  ^»R^*  o' 

way. 

his  hrs  and  assigns,  the  owners  and  occupiers  of  the  sd  copyhd 
premes  hby  assured,  continue  as  at  p.  407,  form  xxvni., 

(li)  As  to  the  power  of  the  tenant  for  life  to  contey  copyholds,  see  p.  488  As  to  con- 
et  $tq.  note  ;  and  as  to  the  power  to  sell  an  easement  over  the  settled  estate,  veyance  of 
see  the  Act,  s.  3  (i).    It  is  conceived  that  an  easement  over  freehold  land  copyholds. 
may  be  granted  so  as  to  be  annexed  in  enjoyment  to  copyholds,  the  legal 
effect  being  the  same  as  if  it  had  been  acquired  by  prescription.    The  recitals 
should  show  in  whom  the  legal  estate  is  vested.     If  the  trustees  of  a  will 
have  not  been  admitted,  and  the  tenant  for  life  sells  under  the  Settled 
Land  Act,  1882,  only  one  fine  is  payable.   JRe  Naylor^  34  Ch.  D.  217. 
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>iic  XX.  To  HOLD  the  same  respive  premes  Unto  and  to  the  use  of 
Haben-  the  sd  D.,  his  hrs  and  assigns,  but  as  to  the  sd  copyhd 
dum.  premes  accordg  to  the  custom  of  the  sd  manor,  and  by  and 

under  the  rents,  fines,  suits,  and  services  due  and  accus- 
tomed for  the  same,  and  as  to  the  sd  right  of  way  to  the 
intent  that  the  same  may  be  annexed  in  enjoymt  to  the  sd 
copyhd  premes  :  [^Acknowemt  and  undertakg  as  to  munimta, 
p.  446].    In  witness,  &c. 

^Schedule  of  Munimts.'] 


PEEo.  XXI.  CONVEYANCE  under  the  Settled  Land  Act,  1882,  of 

Freeholds  belonging  absolutely  to  an  Infant  (a). 

Parties,  A.  and  B.,  the  psons  apptd  by  the  Court  to  sell 

and  convey  or  the  trees  of  the  settlemt,  1 ;  C,  pchaser,  2. 

Reoitala.     Whas  K.  an  infant  under  the  age  of  twenty-one  yrs  is  seised 

Title  of      of  the  hereds  hby  assured  wch  form  part  of  the  este 

infant.        hinafter  mentd  for  an  este  in  fee  simple  in  posson  free  from 
incumbces  under  or  by  virtue  of  an  indre,  &c.,  or,  "  the 

will  of,  &c.,'*  or,  "  as  hr  at  law  of who  died  seised  thof 

intestate  on,  &c."    And   whas   at  the   date   of  the  order 

hinafter  recited  there  were  no  trees  with  power  of  sale  over 

the  sd  este  or  orwise  for  the  pposes  of  the  Settled  Land 

Order  ap-    Act,  1882,  in  relon  thto;  And  whas  by  an  order  of  the 

poiDting     Chancery  Division  made  on  the  day  of by  Mr. 

penons  to  •'  . 

Bcil.  Justice  in  the  matter  of,  &c.,  it  was  ordered  that  the 

powers  of  sale  and  convce  and  other  powers  conferred  upon 
tenants  for  life  by  the  Settled  Land  Acts,  1882  and  1884, 
might  be  exercised  by  the  sd  A.  and  B.  on  behalf  of  the  sd 

K.  during  his  minority  over  or  in  relon  to  the este, 

and  it  was  further  ordered  that  on  a  sale  of  any  pt  of  the  sd 
este  the  pchase  moy  should  be  pd  into  Court  to  the  credit 

(a)  Sec  p.  488  ef  *eq,^  note  ;  and  as  to  infants,  p.  495, 
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of,  &c.  (b) ;  And  whas  the  sd  A.  and  B.  have,  by  virtue  of  '"^  "'* 
the  powers  conferred  on  them  by  the  sd  recited  order  agrd 
with  the  sd  C.  for  the  absolute  sale  to  him  of  the  hereds  hby 
assured  and  the  inhance  thof  in  fee  simple  in  posson  for  the 

sum  of  £ ;   {^Recital  introductory  to  covt  for  prodon  of 

deeds,  p.  398 ;]  recital  of  diron  for  paymt  into  Court  and 
paymt  accdly,  see  p.  498 :    NOW   THIS   INDRE  WIT-  ^i*-  ^^ 
NETH  that  in  psuance,  &c.,  and  in  conson  of  the  sum  of 

£ now  pd  by  the  sd  C.  into  Court  as  afsd,  the  sd  A. 

and  B.,  as  trustees,  by  virtue  of  the  powers  conferred  on 
them  by  the  Settled  Land  Act,  1882,  and  under  the  said 

order  of  the day  of and  by  virtue  of  every  other 

power  in  this  behalf  them  enablg,  do  hby,  on  behalf  of  the  sd 
K.,  grant  and  convey  unto  the  sd  C,  Pceh,  pp.  402  et  seq.,  To  Qrant, 
HOLD  the  same  premes  Unto  and  to  the  use  of  the  sd  C,  Habendam 
his  hrs  and  assigns :  And  the  sd  A.  and  B.  as  well  on  their  ^^^'i^ 
own  respive  behalf  as  on  behalf  of  the  sd  K.  (c)  hby  acknowe  fee. 
the  right  of  the  sd  C.  to  the  prodon  of  the  munimts  mentd  j^^^^^'^ 
in  the  schdle  hto  (wch  are  in  the  custody  of  the  sd  K.  or  of  m  to 
the  sd  A.  and  B.  in  his  right)  and  to  delivery  of  copies  thof.       ^ 
In  witness,  &c. 

[^Schedule  of  MunimtsJ} 

(h)  As  to  the  necessity  for  payment  into  Court  in  this  case,  see  He  Dudley, 
35  Ch.  338  ;  p.  496,  note.  If  the  trustees  have  a  power  of  sale  under  the 
settlement  or  will,  they  may  sell  under  that  power  or  under  the  statutory 
power  without  any  order  of  the  Court ;  and  it  will  probably  be  a  matter  of 
indifference  which  course  is  adopted,  unless  it  be  with  reference  to  the  re- 
investment of  the  purchase  money.    If  the  sale  is  made  under  the  statutory 

power  the  foUowing  recital  should  be  added:  "And  by  the  sd  indre 

[will]  a  power  of  sale  of  the  sd  hereds  is  vested  in  the  sd 
A.  and  B.  as  the  present  trees  thof  during  the  minority  of 
the  sd  K.,"  or,  **  the  sd  A.  and  B.  were  appted  trees  of 
the  sd  hereds  for  the  pposes  of  the  Settled  Land  Act,  1882." 

If  the  sale  is  made  by  the  trustees  under  the  Act,  they  can  sell  the  mansion 
house,  or  land  held  with  it,  of  their  own  authority  and  without  an  order  of 
the  Court. 

(e)  There  may  be  questions  as  to  who  has  in  law  the  custody  of  the  deeds 
belonging  to  the  infant  in  this  case,  and  as  to  the  legal  effect  of  the  acknow- 
ledgment :  see  p.  442,  note.  The  above  form  may  obviate  questions  as  far 
as  the  case  admits. 
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xxn. 

CONVEYANCE  by  the  Executobs  and  Devisebs  (a) 
of  a  Second  mortgagee  under  a  power  of  sale,  with 
the  concurrence  of  the  First  mortgagees,  of  Fbee- 
HOiJ[>8  and  CoPTHOLDs  to  the  uses  of  a  Strict 
Settlement  on  a  purchase  by  a  Tenant  foe  Life 
under  the  powers  of  the  Settled  Land  Act, 
1882  (b). 

Paxtibs,  a.,  B.,  and  C,  first  nUgees,  1 ;   D.  and  E.,  exs 
and  devisees  of  second  mtgee,  2 ;    F.,  tenant  for  life  under 


money 
under 
Settled 
LuidAci. 


(0)  The  mortgagee  is  supposed  to  have  died  before  1882,  otherwise  the 
l^;al  estate  in  the  freeholds  would  rest  in  the  ezecntors  ;  see  p.  141,  note. 
The  ezecntoTB  and  derisees  of  mortgage  estates  (under  the  old  law)  would 
generally  be  the  same  persons. 

InTcstinent      (^)  ^^^  ^^^  ^^  ^^  -^^^>  P*  ^^^  ^  ^*      Capital  money  arising  under  the 
of  capital     Act  may  be  inyested  (under  s.  21)  subject  to  any  claims  properly  payable 
thereout,  and  to  any  special  object  for  which  it  was  raised : — 1.  In  securities 
authorised  by  the  settlement  or  the  general  law  for  the  inyestment  of  trust 
moneys,  plms  such   railway   deberitures   or   debenture  stock  as  therein 
mentioned ;  as  to  which  see  now  the  Rule  of  Court  of  November,  1888,  and 
the  Trust  Investment  Act,  1889.    As  to  deferring  the  purchase  of  land  when 
directed  by  the  settlement  and  investment  in  the  meantime  under  the  Act,  and 
as  to  debentures  issued  under  the  Local  Loans  Act,  1875,  see  JRe  Jtfaberly,  33 
Ch.  D.  455.  2.  In  discharge  of  incumbrances,  whether  affecting  the  whole  or  a 
part  of  the  settled  estates ;  Be  Ckaytor,  25  Ch.  D.  661.    As  to  extraordinaiy 
tithe,  see  Extraordinary  Tithe  Redemption  Act,  1886  (49  &  60  Vic.  c.  54), 
ss.  5  &  6.    3.  In  payment  for  improvements  (see  lie  ffoughtony  30  Ch.  D. 
102),  including  improvements  under  the  Agricultural  Holdings  (England) 
Act,  1883  (46  &  47  Vic.  c.  61),  s.  29,  and  the  redemption  of  rent  charges 
created  to  pay  for  improvements,  see  the  Settled  Land  Acts  (Amendment) 
Act,  1887,  50  k,  51  Vic.  c.  80  ;  i2e  Lord  Sudeley,  37  Ch.  D.  123  ;  i2<?  3>Mrf<wi, 
W.  N.  1889,  p.  201.    4.  In  payment  for  equality  of  exchange  or  partition. 

5.  In  the  enfranchisement  of  copyholds  or  freeholds  subject  to  the  settlement. 

6.  In  the  purchase  of  the  reversion  of  leasehold  land  so  subject.  7.  In  the 
purchase  of  freehold,  copyhold,  or  leasehold  land  (the  latter  having  60  years 
unexpired),  with  or  without  the  minerals  (but  not  out  of  England  unlesB 
authorised  by  the  settlement,  s.  23).  8.  In  the  purchase  in  fee,  or  for  60 
years  or  more,  of  minerals  and  easements  convenient  to  be  held  with  the 
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setUemt,  8 ;  G.  and  H.,  trees  of  settlemt,  4.      Hecite  mtge  of  fmq-  xxil 
freehds  and  copykds  by  X,  to  A.,  J5.,  (7.,  and  K.,  p.  874,  on  Becitab. 

settled  land.  9.  In  payment  to  any  person  absolately  entitled  ;  see  Cookes 
y.  CooJces,  34  Ch.  D.  498.  10.  In  payment  of  costs  ;  see  Jle  Beck,  24  Ch.  D. 
608  ;  and  as  to  extra  costs  occasioned  by  incumbrances  on  the  life  estate,  see 
Cardigan  y.  Curzon-Howe,  40  Ch.  D.  338,  41  Ch.  D.  375.  II.  In  any  other 
mode  in  which  sale  moneys  are  applicable  under  the  settlement. 

The  provisions  for  reinvestment  apply  to  any  money  paid  into  Court  under 
any  statute  (s.  32),  or  in  the  hands  of  trustees  (s.  33),  which  is  liable  under 
a  settlement  to  be  laid  out  in  the  purchase  of  land ;  see  as  to  the  latter 
section,  Re  MaekeJizie,  23  Ch.  D.  750  ;  Jle  Tennant,  40  Ch.  D.  594. 

The  investment  is  to  be  made,  if  the  money  is  in  the  hands  of  the  trustees,  Powers  of 
by  direction  of  the  tenant  for  life  (see  Coohes  v.  CooTtet,  uhi  tup.'),  and  if  in  tenant  for 
Court,  on  his  application  or  that  of  the  trustees,  s.  22  (2,  3).    The  effect  of  ^®- 
the  above  provisions  in  the  Act  is  to  make  the  tenant  for  life  (and  not  the 
trustees),  the  proper  person  to  enter  into  the  contract  of  purchase  ;  but  if 
the  money  is  in  Court,  the  contract  should  be  subject  to  being  sanctioned  by 
the  Court. 

By  By  24  (1,  2,  3),  freehold  land  acquired  by  purchase,  kc,  is  to  be  con-  Mode  of 
veyed  to  the  uses,  Ac,  which,  under  the  settlement  or  by  the  exercise  of  any  oonvey- 
power  of  charging  therein  contained,  are  subsisting  with  respect  to  the  ^'^^i 
settled  land,  or  as  near  thereto  as  circumstances  permit,  but  not  so  as  to  in- 
crease charges  or  powers  of  charging ;  and  copyhold,  customary,  or  leasehold 
land  is  to  be  conveyed  to  and  vested  in  "  the  trustees  of  the  settlement "  (as 
defined  by  the  Act),  on  trusts,  &c.,  corresponding  as  nearly  as  the  law  and 
the  circumstances  permit,  with  the  uses,  &c.,  to  which  freehold  land  is  to  be 
conveyed  as  aforesaid,  subject  to   a  provision  preventing  the  beneficial 
interest  in  land  held  by  lease  for  years  from  vesting  absolutely  in  a  tenant 
in  tail  dying  uoder  21. 

By  s.  24  (4,  5,  6),  provision  is  made  (supplementary  to  s.  5),  for  enabling  as  to 
the  purchased  land  to  be  made  a  substantial  security  for  any  charge  chazges, 
previously  affecting  any  part  of  the  settled  land  which  has  been  sold,  &c. 

By  s.  24  (7),  these  provisions  are  to  apply  as  far  as  may  be  to  mines  and  mines, 
nunerals,  and  to  easements  and  rights  over  or  in  relation  to  land.    As  to  the  easements, 
grant  of  easements  and  rights  by  way  of  use,  see  the  Con  v.  Act,  1881,  s.  62,  ^^ 
ante,  p.  303  note,  p.  326  note. 

The  trustees  should,  of  course,  be  parties  to  the  conveyance  ;  but  they  are  Duty  of 
bound  to  make  the  investment  according  to  the  direction  of  the  tenant  for  trustees, 
life,  and  are  protected  by  s.  42  of  the  Act  from  responsibility  as  regards  the 
contract,  the  title,  or  the  conveyance  (provided  the  latter  purports  to  convey 
the  land  in  the  proper  mode),  or  for  paying  the  purchase  money  according  to 
the  direction  of  the  tenant  for  life.  It  does  not,  therefore,  seem  to  concern 
them  to  do  more  than  satisfy  themselves  that  the  conveyance  on  its  face 
appears  to  convey  the  property  comprised  in  the  contract  in  the  manner 
proper  to  make  it  subject  to  the  settlement. 

For  a  form  of  direction  by  the  tenant  for  life  to  the  trustees  to  pay  the 
purchase  money  and  costs,  see  ir^ra,  Dtbection  axd  Consent. 
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Settle- 
meat. 


Death  of 
trasteo. 

ppoint- 
ment  of 
new  trus- 
tee. 

Sale  of 
settled 
estates. 

Agreement 
for  sale. 


jt  acci,  settg  out  jt  acct  clause  {if  any)  (a),  omittg  the  covt  for 
paymt;  condonal  surrender  by  X.  to  A. y  B.,  C,  and  K.,  p. 
374 ;  death  of  K. ;  second  mtge  offreehds  and  copyhds  by  X. 
to  y.,  subjt  to  the  prior  mtge,  settg  out  the  power  of  sale,  if 
any,  and  subsidiary  protons  as  in  Precedent  xyi.,  unth  the 
exception  of  the  provon  as  to  the  hr  of  the  mtgee  joining  in  the 
convce :  condbnal  surrender  by  X,  to  Y.,  p.  874 ;  unll  of  Y. 
apptg  D.  and  E.  exors  and  devisg  mtge  estes  to  them ;  death 
of  y.  and  probate,  p.  389 ;  strict  settlemt  (under  wch  F.  is 
tenant  for  life  in  posson,  p.  379) ;  and  in  the  sd  indre  is 
conid  a  power  of  sale  of  the  hereds  thrin  comprd,  to  be 
exercised  by  the  trees  or  tree  for  the  time  being  of  the  sd 
settlemt  at  such  request  or  at  such  discron  as  thrin  mentd, 
with  a  diron  for  the  investmt  of  the  mojs  arising  from  any 
such  sale  in  the  pchase  of  freehd  or  copyhd  hereds  to  be 
conveyed  to  the  uses  or  upon  the  trusts  thof  as  thrin  mentd, 
or,  if  so,  "  and  the  sd  G.  and  H.  were  thby  apptd  trees  thof 
for  the  pposes  of  the  Settled  Land  Act,  1882 ;  "  and  in  the 
sd  indre  now  in  recital  is  contd  a  power  for  the  apptmt  of 
new  trees  thof,  in  the  place  of  trees  dying  or  orwise  as  thrin 
mentd  :  And  whas  the  sd  I.  died  on,  &c. :  And  whas  by  an 
indre,  dated,  &c.,  in  exercise  of  the  sd  power  in  that  behalf 
in  the  hinbfe-recited  indre  of  settlemt  contd,  the  sd  H.  was 
appted  to  be  a  tree  thof  in  the  place  of  the  sd  I. :  And 
WHAS  certn  portions  of  the  hereds  comprd  in  the  sd  indre 
of  settlemt  have  lately  been  sold  :  And  whas  the  sd  D.  and 
E.,  as  exors  of  the  sd  Y.,  and  in  exercise  of  the  power  of 
sale  Tested  in  them  under  or  by  virtue  of  the  sd  indre  of 
mtge  of,  &c.,  [and  the  statute  in  that  behalf]  have  agrd  to 
sell,  and  the  sd  F.,  as  tenant  for  life  under  the  sd  indre  of 
settlemt,  by  virtue  of  the  powers  of  the  Settled  Land  Act, 
1882,  has  agrd  to  pchase  the  freehd  hereds  hby  granted  in 
fee  simple  in  posson  and  the  copyhd  hereds  hinafter  covted 


(a)  This  clause  would,  in  a  mortgage  sinoe  1881,  be  mmecessary,  provided 
the  fact  that  the  mortgage  was  on  joint  account  appears ;  see  the  Cony.  Act, 
1881,  8.  61. 
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to  be  surrendered,  and  the  inhanee  thof  in  posson,  accordg  ««c^il 

to  the  custom  of  the  sd  manor,  for  the  sum  of  & ,  wch 

the  sd  F.,  by  virtue  of  the  sd  Act,  has  directed  to  be  pd  by 
the  sd  G.  and  H.  out  of  moys  in  their  hands  arising  from 
such  sale  or  sales  as  afsd,  and  wch  are  liable  to  be  invested 
under  the  provons  of  the  sd  Act,  and  the  sd  F.  has  also 
directed   that  the  sd  pchased   hereds  shall  ^be  conveyed 
and   assured   in    mner   hinafter   appearing  (6),   RtciiaX  of 
ami  due  to  A,,  B.,  and   C,    and   agreemt   that  they  shd 
be  pd  off  and  concur,  pp.  896,  897  :  And  whas  no  admittce  No  admit- 
either  of  the  sd  A.,  B.,  and  C,  or  of  the  sd  Y.  or  the  sd  D.  ™!!h^ 
and  E.,  to  the  sd  copyhd  hereds  or  any  pt  thof,  has  taken 
place  psuant  to  the  sd  respive  hinbfe  recited  condonal  sur- 
renders :  And  whas  satisfon  is  intd  to  be  forthwith  entd  on  SatUfac- 
the  sd  condonal  surrender  to  the  use  of  the  sd  A.,  B.,  and  entered 
(\  :  Apportionmt  of  pchase-inoy  for  ad  valorem  duty  as  to  ^^• 
copyhds,  ^.  S98  :   NOW  THIS  INDRE  WITNETH  that  Wit- 
in  psuance,  &c.,  and  in  conson  of  the  sum  o(  £ ,  appor- 
tioned pt  of  pchase-moy  for  freehds,  pd  by  the  sd  G.  and  H. 
to  the  sd  A.,  B.,  and  C,  by  the  diron  of  the  sd  F.  (the  rect 

of  wch  sum  of  jB the  sd  A.,  B.,  and  C.  do  hby  acknowe 

as  in  full  dischge  of  all  ppal  moys  and  iiitt  owing  to  them 
on  the  secy  of  the  hinbfe  recited  indre  of,  &c.)  and  in  conson 
of  the  sum  of  £ ,  bake  of  apportioned  pchase-moy  for 

(i)  The  recitals  of  the  settlement,  and  the  dealing  under  it  may  be 
shortened  as  at  p.  379,  Form  xxxiv.,  or  may  bo  omitted  altogether,  in 
which  case  the  introductory  recital  will  be  as  foUows  :— **  And  WHAS  the 

sd  D.  and  E.  &c.,  as  in  the  text,  have  agrd  to  sell,  and  the 
sd  F.  as  tenant  for  life,  under  an  indre  dated,  &c.,  being  a 
settlemt  of  certn  estes  situate,  &c.,  as  in  tezt,^'  the  purchase 

money  being  directed  to  be  paid    **  by    the    sd    G.   &   H.,    out 

of  moys  in  their  hands,  being  capital  moys  under  the  sd 
settlemt  arising  or  liable  to  be  invested  under  the  provons 
of  the  sd  Act." 

It  may,  however,  be  necessary  sometimes  to  recite  the  limitations  of  the 
settlement,  and  the  source  from  which  the  purchase  money  is  derived,  in  some 
detail,  to  show  the  uses  to  which  the  purchased  property  should  be  conveyed. 
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PB»c.  XXII.  freehds,  pd  by  the  sd  G.  and  H.  by  the  like  diron  to  the  sd 
D.  and  E.  (the  pa}aut  and  rect  in  mner  afsd  of  wch  sd  sums 

of  £ and  £ ,  makg  togr  the  sum  of  £ ,  being 

the  apportioned  pt  of  the  sd  pchase-moy  for  the  sd  freebd 
hereds,  the  sd  D.  and  E.  do  hby  acknowe),  the  sd  A.,  B., 
and  C,  as  mortgagees,  by  the  diron  as  well  of  the  sd  D.  and 
E.,  as  of  the  sd  F.,  do  resply  hby  grant  and  rele,  and  the  sd 
D.  and  E.,  as  mortgagees  [in  exercise,  &c.,  see  p.  482]  do 

grant  of  resply  hby  grant  and  confirm  unto  the  sd  G.  and  H.yfreekd 
peels,  p.  402,  To  hold  the  same  premes  Unto  the  sd  G.  and 

to  truBiees.  H.  and  their  hrs,  free  from  the  mtges,  p.  421,  "  and  from  all 
right  or  equity  of  redmon,  and  nil  claims  and  demands  under 

To  ascB  of  the  same  resply  : "  To  the  uses  of  the  settlemty  p.  422,/<?rm  xi.: 

■ettiement.  j^^jy  rpHIS  INDRE  ALSO  WTTNETH  that  in  psuance, 

Wit-  . 

nesaeth.      ^^'f  ^^^  ^^  conson  of  the  sum  of  £ ,  being  the  appor- 
tioned pt  of  the  sd  pchase-moy  for  the  sd  copyhd  hereds,  pd 
by  the  sd  G.  and  H.,  by  the  diron  of  the  sd  F.,  to  the  sd  D. 
and  E.  (the  rect,  Sec),  the  sd  D.  and  E.  as  mortgagees  [in 
CoTenant    exercise,  &c.,  see  p.  482]  do  resply  hby  covt  with  the  sd  G. 
mitted  to    ^^^  H'»  ^^^^^  l^rs  and  assigns,  that  they,  the  sd  D.  and  E., 
copyholds,  or  their  hrs,  will  forthwith,  at  the  cost  of  the  sd  G.  and  H., 
their  hrs  or  assigns,  procure  themselves  to  be   admitted 

tenants,  psuant  to  the  sd  surrender  of  the day  of , 

and  em      of,  copyhd  pcels,  p.  402 :  And  will  immedly  after  such  admittce 
„    *  '       at  the  like  cost  surrender  the  same  hereds,  To  the  use  of  the 

To  nae  of 

trustees,  sd  G.  and  H.,  their  hrs  and  assigns,  accordg  to  the  custom 
of  the  sd  manor,  by  and  under  the  rents,  fines,  suits,  and 
services  due   and  of  right  accustomed  for  the  same,  free 

Upon        from  the  mtges,  dc.,  as  above,  upon  trusts  of  setdemt,  see 

trosts  of  *  — -—       w  1    1  *  '/» 

settlement,  p.  422,  form  XI.  \Acmotcemt  as  to  mimimts,  if  any, 
retained  (a)  ].    In  witness,  &c. 

l^Schdle  of  Munimts']' 


(a)  Ab  both  the  freeholds  and  copyholds  are  conyejed  to  Q.  &  H.  to  the 
uses  or  upon  the  trosts  of  the  settlement,  the  acknowledgment  will  be  made 
to  them. 
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PEEO. 
XXUL 


CONVEYANCE  o/  the  Equitt  of  Kedemption   of 

Freeholds  (6). 

Parties,  A.,  vendor,  1 ;  B.,  pchuser,  2.     Recite  mtge  in  Recitals. 
fee  from  A.  to  C,  p.  878,  noticing  the  covtfor  paymt.     State 
of  mtge  debt,  p.  896 :  And  whas  the  sd  B.  has  contracted  Oontnct 

with  the  sd  A.  for  the  absolute  pchase  of  the  sd and 

hereds  hby  granted,  and  the  inhance  thof  in  fee  simple, 
subjt  to  the  hinbfe  recited  indre  of  mtge,  and  the  sd  ppal 

sum  of  £ ,  and  the  intt  now  due,  and  hrafber  to  accrue 

clue  thron,  wch  are  to  be  borne  and  pd  by  the  sd  B.,  for 

the  sum  of  £ ,  makg,  with  the  sd  ppal  sum  of  £ , 

and  the  sd  sum  of  £ now  due  for  intt,  the  sum  of  £ : 


NOW  THIS  INDRE  WITNETH  that  in  psuance,  &c.,  Wit- 
nnd  in  conson,  &c.  (the  rect,  &c.,)  and  in  conson  also  of  the 
covt  hinafter  contd  on  the  pt  of  the  sd  B.,  the  sd  A.,  as 
beneflcial  owner,  doth  hby  grant  unto  the  sd  B.,  his  hrs  and  Gnnt 
assigns,  peels,  p.  402  :  Habendum  to  B,  in  fee,  p.  419,  subjt 
to  the  hinbfe  recited  indre  of  mtge,  and  to  the  paymt  of  the 

sd  ppal  sum  of  £ now  owing  as  afsd  upon  the  secy  of 

the  same  indre,  and  the  intt  now  due,  and  henceforth  to 
accrue  due  in  respt  thof.  Covt  by  B.  with  A.  to  indemnify 
A.  agst  mtge  debt,  p.  450.     In  witness,  &c.  (c). 


(fi)  See  Elph.  In  trod.  Cony.,  p.  120.  See  also  the  next  Precedent ;  and  as 
to  the  rights  growing  out  of  a  conveyance  of  an  equity  of  redemption,  see 
Kinnaird  y.  Trollope,  39  Ch.  D.  636.  As  to  the  stamp,  see  the  Stamp  Act, 
1870,  s.  73. 

(c)  Notice  of  the  conveyance  should  be  given  to  the  mortgagee ;  See  Dart.. 
784,  6th  ed. 
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Pile. 


XXIV. 

CONVEYANCE  of  Equity  of  Redemption  of  Lease- 
holds. The  Mortoagee  concurring  for  the  pur- 
pose  of  Releasing  the  Vendor's  Covenant  for 
Payment  of  the  mortgage  debt,  and  taking  a  Sub- 
stituted Covenant  from  the  Purchaser.  Varia- 
tion where  the  mortgagee  Waives  his  Right  of 
Consolidation  instead  of  releasing  the  covenant  (a). 

Parties,  A.,   vendor,  1  ;   B.,  mtgee,  2  ;    C,  pchaser,  8. 

HeciuiB.     Recite  lease  to  A.,  p.  880 ;  Mtge  from  A.  to  B.,  p.  373  ; 

noticing  the  covt  for  paymt ;    State  of  mtge  debt,  p.  396 ; 

Agreement  Contract  for  sale,  see  last  precedent,  and  p.  393  ;  [And  whas 

cv^raoeof  ^^  has  been  arranged  that  the  sd  B.  shall  concur  in  these 

mortgagee,  psnts  for  the  ppose  of  releasg  the  sd  A.  from  his  psonal 

liability  under  the  covts  contd  in  the  hinbfe  recited  indre 

of  mtge  or  orwise  for  paymt  of  the  sd  mtge  debt  and  intt, 

and  the  other  covts  hinafter  referred  to  in  mner  hinafter 


CoDsolidn-       (a)  On  the  sabject  of  the  Consolidation  of  Mortgages,  and  the  risks  to  a 

tion  of        purchaser  of  an  equity  of  redemption  arising  from'  this  doctrine,  see  2  Dar. 

mortgages,  y^^  ^qJ  2,  part  2,  4th  ed.,  pp.  288  \et  seq, ;  Ckwte  on  Mortgages,  4th  ed. 
chapter  67  ;  Elph.  Introd.  p.  196  ;  Jennings  v.  Jordan,  6  App.  Ca.  698  ; 
Ilarter  v.  Colman,  19  Ch.  D.  630  ;  BirdT.  If>n»,33  Ch.  D.215.  Therightof 
consolidation  is  abolished  where  the  mortgages,  or  one  of  them,  are  made  after 
1881,  by  the  Cony.  Act,  1881,  s.  17  ;  but  only  if  a  contrary  intention  is  not 
expressed  in  the  mortgage  deeds,  or  one  of  them,  so  that  it  cannot  be 
certain  that  the  mortgagee  may  not  still  have  the  right  If  the  mortgagee 
releases  the  vendor's  covenant,  no  question  of  consolidation  can  of  course 
arise.  To  complete  the  purchaser's  protection  as  against  a  transferee  of  the 
mortgage  (whether  the  covenant  or  the  right  of  consolidation  is  released). 

Stamp.  notice  of  this  deed  should  be  endorse^  on  the  mortgage.  This  deed  requires 
an  ad  valorem  conveyance  stamp  on  the  amount  of  the  purchase  and  mort- 
gage moneys  (see  the  Stamp  Act,  1870,  s.  73),  as  well  as  an  o^  valorem 
stamp  of  6d.  per  cent,  on  the  mortgage  money  in  respect  of  the  new 
covenant  for  payment  (if  any)  as  a  substitute  security  (see  the  Act, 
Schedule,  Title  Mobtoage),  or  a  10^.  stamp  in  respect  of  the  release 
of  the  right  of  consolidation,  if  inserted. 
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expdy  in  conson  of  the  sd  C.  entering  into  the  substituted     ^^'^' 

covts  in  that  behalf  hinafter  contd :]  [pVy  And  whas  the  sd     ' 

B.  has,  at  the  request  of  the  sd  A.  and  C,  consented  to  J  ^^^ 
rele  the  right  wch  he,  his  hrs,  exs,  ads,  or  assigns,  may  conaolidn- 
now,  or  at  any  time  hrafter,  have  of  consolidatg  any  other   ^^ 

mtge  debt  or  secy  with  the  sd  mtge  debt  of  £ ,  in  mner 

hinafter  mentd] :  NOW  THIS  INDRE  WITNETH,  that  Wit- 
in  psuance,  &c.,  and  in  conson,  &c,  (the  rect,  &c.)i  and  in  "•"""*• 
conson  also  of  [the  rele  hinafter  contd  by  the  sd  B.],  [the 
covt  hinafter  contd  by  the  sd  C],  the  sd  A.  as  beneficial  ABsign- 
owner,  doth  hby  assign  unto  the  sd  C,  peels  by  referenee  to  ™*"'' 
lease,  p.  ^05,  form  xvn. :  habendum  to  C,  subjt  to  rent  and 
covts,  p.  428,  and  to  the  mtge,  see  p.  421 :  covt  by  C.  zvith  A, 
to  indemnify  him  in  respt  of  rents  and  covts  of  lease,  p.  448 
[and  agst  mtge  debt,  if  not  reled  by  the  mtgee,  p.  450,  the 
latter  covt,  if  inserted,  being  amalgamated  with  the  formerj  : 
[AND  THIS  INDRE  ALSO  WITNETH  that  in  conson  Farther 
of  the  covts  on  the  pt  of  the  sd  C,  hinafter  contd,  the  sd  '^^nwseUi. 
B.  doth  hby  rele  and  absolutely  dischge  the  sd  A.,  his  hrs,  Release 
exs,  and  ads,  from  his  and  their  psonal  liability  under  the  from  mort- 
covts  contd  in  the  sd  indre  of  mtge  of,  &c.,  or  orwise,  to  e*«e  <*ebt 

pay  the  sd  mtge  debt  of  £ ,  or  the  intt  thron,  and  the 

other  psonal  covts  by  the  sd  A.  thrin  contd,  (except  the 
covts  [thby  implied]  for  title  to  and  further  assurce  of  the 
sd  premes) :  And  in  conson  of  the  premes,  the  sd  C.  doth  Covenant 
hby  covt  with  the  sd  B.,  his  exs,  ads,  and  assigns,  &c.,  men^of 

covt  for  paymt  of  mtge  moy  and  the  intt  thron  from  the mortgage 

day  of last,  and  future  intt,  see  "Mortgages,"  and 

also  that  he,  the  sd  C,  his  exs,  ads,  and  assigns,  will  duly 
pform  and  observe  all  the  other  covts,  on  the  pt  of  the  sd 
A.,  in  the  sd  indre  of  mtge  contd  (except  the  covts  [thby 
impUed]  for  title  to  and  further  assurce  of  the  sd  premes)] 
lor,  AND  THIS  INDRE  FURTHER  WITNETH  that  Farther 
the  sd  B.  doth  hby,  at  the  request  of  the  sd  A,  and  C,  ^toe«eih. 
rele  to  the  sd  C,  his  exs,  ads,  and  assigns,  all  such  rights  Release. 
as  he,  the  sd  B.,  his  hrs,  exs,  ads,  or  assigns,  may,  or  but 
for  this  rele,  might  at  any  time  or  times  hrafter  have  or 

K.E. — VOL.  I.  L   L 
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CAnao. 
tioo. 


F»«o.      exercise  of  consolidatg  any  other  mtge  debt  or  secy  with  the 
;      sd  sum  of  £ ,  or  the  sd  secy  for  the  same,  so  as  to 

^'  "iSL^*  ^^S®  ^^®  ®^ *^^  hereds  hby  assigned  with  any  sum  or 

sums  of  moy  other  than  the  sd  ppal  sum  of  £ ,  and 

the  intt  thron,  from  the  day  of last] :  Provd 

ALWAYS  that  nothing  hrin  contd  shall  prejudice  or  affect 
the  power  of  sale  contd  in  the  sd  recited  indre  of  mtge.     In 

WITNESS,  &c. 


PBSC.   XXV. 


RecitaLs. 

Agree- 
ment 


RELEASE  of  Equitt  of  Redemption  of  Freeholds 
to  the  Mortgagee  (a).  Variation  where  the 
mortgage  is  kept  on  foot  for  the  Purchaser's 
Protection  (6). 

Parties,  A.,  vendor,  1 ;  B.,  mtgee  and  pchaser,  2.  Recite 
mtge  in  fee  from  A.  to  B.,  p.  878;  State  of  mtge  debt, 
p.  896:  And  whas  the  sd  A.  has  agrd  with  the  sdB. 
for  the  absolute  sale  to  him  of  the  sd  hereds  and  premes 
hby  assured,  in  conson  of  the  sd  B.  releasg  the  sd  A.  from 

the  sd  sum  of  £ owing  on  the  secy  of  the  sd  indre  of 

mtge  as  afsd,  and  all  intt  henceforth  to  accrue  due  thron 
in  mner  hinafter  mentd,  and  of  the  paymt  by  the  sd  B.  to 
the  sd  A.  of  the  sum  of  £ ,  makg  with  the  sd  sum  of 


Porcbase 
of  equity 
of  redemp- 
tion by 
mortgagee. 


Ab  to  keep< 
ing  mort- 
gage debt 
alire. 


(a)  A  mortgagee  may  purchase  the  equity  of  redemption  from  the  mort- 
gagor, if  there  is  no  undue  pressure  or  unfairness  in  the  transaction ;  see 
Dav.  Prec.  4th  ed.  vol.  ii.  part  1,  294,  note.  The  power  formerly  possessed 
by  a  mortgagee  of  harassing  the  mortgagor,  and  making  it  difficult  for  him 
to  find  a  person  to  take  a  transfer  of  the  mortgage,  by  refusing  to  produce 
the  title  deeds,  has  been  removed  by  the  Conr.  Act,  1881,  s.  16. 

(h)  See  Day.  Free,  toI.  ii.  part  1,  p.  324.  See  also  Prec.  xiii.  It  is  considered 
to  be  beyond  question  that  the  mortgage  debt  may  be  kept  alive  by  a  simple 
declaration  without  an  assignment  to  a  trustee.  See  Adams  v.  Angell,  6 
Ch.  D.  634. 


I 
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£ the  sum  of  £ ,  [but  so  nevs  that  the  sd  sum  of     ^^ 


XZT. 


£ so  owing  on  the  secy  of  the  sd  indre  of  mtge  as  afed, 

shall  be  kept  on  foot  as  a  subsistg  chge  on  the  sd  premes 
for  the  benefit  of  the  sd  B.,  his  hrs  and  assigns,  in  mner 
hinafter  appearing] :  NOW  THIS  INDRE   WITNETH  Wit- 

that  in  psuance^  &c.,  and  in  conson  of  the  sum  of  £ 

upon  the  exon  of  these  psnts  pd  by  the  sd  B.  to  the  sd  A., 
(the  rect,  &c.)>  and  in  conson  also  of  the  rele  hinafter 

contd  by  the  sd  B.  to  the  sd  A.  of  the  sd  sum  of  £ so 

owing  as  afsd  and  the  intt  thron,  the  sd  A.  as  beneildal 
owner  doth  hby  grant  and  rele  unto  the  sd  B.,  'pceU,  p.  402  (c) ;  Gnuit 
Habendum  to  B.  in  fee,  free  from  equity  of  redmon^  p.  424  : 
And  in  conson  of  the  premes  the  sd  B.  doth  hby  rele  the  BekMeof 

sd  A.,  his  hrs,  exs,  and  ads,  from  the  sd  sum  of  £ owing  "ebtOO- 

on  the  secy  of  the  sd  indre  of  mtge  as  afsd,  and  all  intt  to 
accrue  due  thron,  and  from  all  actions,  pcdgs,  claims, 
demands,  and  liability  in  respt  thof  or  orwise  under  the  sd 
indre  of  mtge :  [Provd  always,  and  tlie  sd  B.  doth  hby  Proviso 

declare  that  the  sd  sum  of  £ ,  and  the  intt  to  accrue  due  au^c'lnort- 

in  respt  thof,  shall  not  merge  in  the  equity  of  redmon  of  «««•• 
the  sd  hereds  and  premes,  but  shall  be  considered  and  kept 
on  foot  as  a  subsistg  chge  on  the  sd  premes,  and  be  vested  in 
the  sd  B.,  his  exs,  ads,  and  assigns,  in  trust  for  him  the  sd 
B.,  his  hrs  and  assigns,  and  so  as  to  protect  him  and  them 
agst  all  mesne  incumbces,  chges  and  estes,  if  any  such  there 
be.]  [//"  the  munimts  of  title  wch  are  in  the  posson  of  B. 
relate  to  any  ppty  retained  by  A.  addacknowemt  andundertakg 
by  J5.,  p.  446].    In  witness,  &c. 

(<?)  Or,  if  preferred,  the  parcels  may  be  set  out  in  the  recital  of  the  mort- 
gage, and  the  grant  may  be  of ,  "  All  and  singr  the  hereds  and 
premes  cpmprd  in  or  expd  to  be  assured  by  the  sd  indre  of 
mtge,  or  wch  are  now  by  any  means  vested  in  the  sd,  mtgee^ 
subjt  to  redmon,"  &c, 

(d)  A  duplicate  of  the  conyeyance  executed  by  the  mortgagee  should  be 
deli?eied  to  the  mortgagor,  or  the  release  of  the  debt  might  be  by  a  separate 
instrnment. 

L  L  2 
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XXVI. 

"■«.  CONVEYANCE  of  a  Bankrupt's  Fbeeholds,  Lease- 

XXVI, 

— !  HOLDS,  and,  CoprnoLDS  hy  tlie  Trustee   in  Bank- 

ruptcy  (a),  tcith  the  concurrence  of  the  Bbprbsenta- 
TiYES  of  a  Mortgagee.  Variations  where  the 
Bankrupt  Joins  to  Confirm  the  Sale  and  Covenant 
for  Title  (b). 

Parties,  A.  and  B.,  exors  and  devisees  (c)  of  mtgee,  1 ;  C, 
the  tree  of  the  ppty  of  D.,  a  bkpt  (hinafter  called  the  sd  tree) 
Beduis.     2  {d)  ;  [the  sd  D.,  bkpty  8 ;]  E.,  pchaser,  4.     Recite  lease,  p. 
880 ;  Devolon  of  title  to  bkpt  D.,  p.  881  ;   Mtge  of  freehds, 
leasehds  and  copyhds  by  D.  to  X.,  p.  874 ;  Conditional  sur- 
render to  X,,  p.  874  ;  Will  of  X,  apptg  A.  and  B.  exors,  and 
devisg  mtge  estes  to  them';  Death  of  X.  and  probate,  p.  889 ; 
Bkptcy  of  D,,  and  apptmt  of  C.  tree,  p.  891 ;  Contract  by  C. 
for  sale  to  E,,  p.  898 ;  State  of  mtge  debt,  p.  896 ;  Agreemt 
A^roement  of  A.  and  B.  to  concur,  p.  897 :  [And  whas  the  sdD.,  at  the 
nipt  to'     request  of  the  sd  tree,  has  agrd  to  concur  in  these  psnts  in 
concur.       mner  hinafter  exprd]  :  NOW  THIS  INDEE  WITNETH 
n<»8eth.      ^^^^  ^^  psuance  of  the  sd  recited  agreemts,  and  in  conson, 
&c.  (the  rect,  &c.,)  the  whole  pchase-money  (e)  pd,  as  to  pt  to 

(a)  See  the  Bankruptcy  Act,  1883  (4G  &  47  Vict.  c.  52)  ss.  5,  9, 16  (3), 
18  (11),  20.  As  to  the  trustee  and  his  powers,  see  ss.  21,  43,  44,  54,  56, 
68  (3),  70  (18),  87  (4).  As  to  evidence  of  his  appointment,  see  s.  138.  The 
official  receiver  when  acting  as  trustee,  in  the  interval  between  the  adjadi- 
cation  and  the  appointment  of  a  trustee  by  the  creditors,  has  power  to  acU 
the  bankrupt's  property :  Turqiiand  v.  Board  of  Trade,  15  Q.  B.  D.  196  ; 
11  App.  Ca.  286.  As  to  partnership  property,  see  s.  112.  As  to  stamp  duty, 
see  s.  144. 
Concur-  (h)  There  can  seldom  be  any  occasion  for  obtaining  the  bankrupt's  con- 

rence  of       currence,  as  the  annulment  of  the  bankruptcy  would  not  prejudice  bond  fide 
^•"^^^P*-    sales  or  dispositions  of  the  property  (see  the  Bankruptcy  Act,  1883,  a.  35)  ; 
and  the  bankrupt's  covenants  would  rarely  be  of  any  value. 
(<?)  See  p.  506,  note, 
(i)  See  the  Bankruptcy  Act,  1883,  s.  83. 
Stamp.  (0  ^  ^^®  copyholds  in  this  case  are  conveyed  by  deed,  without  any 
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A.  and  B.,  as  to  balce  to  the  tree,  see  p.  400,  the  sd  A.  and  B.,     ^^ 

as  mtgees,  at  the  request  [or,  if  pd  off  in  full,  by  the  diron]     

of  the  sd  tree,  do  hby  grant  and  rele,  and  the  sd  tree,  as 
tree,  doth  hby  grant  and  confirm,  [and  the  sd  D.,  as  bene- 
flcial  owner  at  the  request  of  the  sd  tree,  doth  hby  grant,  Gnnt, 
rele,  and  confirm]  unto  the  sd  E.,  freehd  peels y  p.  402 ; 
Habendum  to  E.  in  fee,  free  from  the  mtge,  p.  421:    AND  Further 
THIS  INDEE  ALSO  WITNETH  that  in  psuance,  &c.,  ^'^««"^ 
and  for  the  conson  afsd  the  sd  A.  and  B.,  as  mtgees,  at  the 
request  [by  the  diron]  of  the  sd  tree,  do  hby  assign  [sur-  AMtgn- 
render]  and  rele,  and  the  sd  tree,  as  tree,  doth  hby  assign  J^j,°{^ 
and  confirm  [and  the  sd  D.,  as  beneficial  owner,  at  the 
request  of  the  sd  tree,  doth  hby  assign,  rele,  and  confirm] 
unto  the  sd  E.,  leasehd  peels,  p.  405.      Ilabendinn  to  £., 
subjt  to  rent,  d*c.,  and  free  from  mtge,  see  pp.  421,  428  : 
AND  THIS  INDRE  ALSO  WITNETH  that  in  further  Farther 

witnesseth. 

psuance,  &c.,  and  for  the  conson  afsd,  the  sd  tree,  as  tree, 
doth  hby  appt,  and  the  sd  A.  and  B.  as  mtgee3,  at  the 
request  [by  the  diron]  of  the  sd  tree  do  hby  rele  (/)  [and  the 
sd  D.  as  beneficial  owner,  doth  hby  grant,  rele,  and  confirm]  Grant  of 
copyhd  peels  p.  402,  To  the  use  of  the  sd  B.,  his  hrs  and  ^^^  ° 
assigns,  accordg  to  the  custom  of  the  sd  manor,  subjt  to  the 
rents,  fines,  suits  and  services  due  and  accustomed  for  the 
same :  {Covt  by  E.  with  Z>.,  and  also  as  a  separate  covt  unth 
the  tree,  if  he  is  under  any  continuing  liability  (g),  to  indemnify 
them  resply  agst  the  rent  and  covts  of  lease,  see  p.  448],    In 

WITNESS,  &c. 


sarrender  (see  the  Bankruptcy  Act,  1883,  s.  50),  no  apportionment  of  the 
purchase-money  is  required  :  see  the  Stamp  Act,  1870,  ss.  76,  77. 

(/)  The  conditional  surrender  to  the  mortgagee  wiU  be  racatcd. 

Of')  See  above,  p.  263,  note  (A)  ;  p.  448,  note  (<?). 
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PREO. 
ZXVII. 


CONVEYANCE  by  Husband  and  Wife  of  the  Wife's 
Freeholds  under  the  Old  law  (a)  to  a  Sub- 
purchaser, to  whom  the  benefit  of  the  contract  has 
been  transferred  pending  comjyletion  at  an  Advance 
in  Price  (b). 

Parties,  A.  and  B.,  "his  wife,"  vendors,   1;    C,  origl 
Raciuii.     pchaser,  2  ;  D.,  stib-pchaseTf  3  :  Whas  tlie  sd  A.  and  B.,  who 


Manied 
womeo's 
powers  of 
dispoudon. 


Acknow- 
ledgments 
under  old 
law. 


Form  of 
memo- 


es) If  the  marriage  took  place  or  the  property  was  acquired  by  the  wife 
after  1882,  she  would  have  an  absolute  power  of  disposition  as  ufeme  soh, 
under  the  Married  Women's  Property  Act,  1882,  ss.  1,  2,  and  6  :  see  Prec. 
XXIX.,  infra,  which  is  adapted  to  that  case,  and  the  note  thereto.  If  both 
the  marriage  and  the  acquisition  of  the  property; were  before  1883,  the  wife's 
power  of  disposition  is  governed  by  the  old  law ;  but  she  is  nevertheless 
able  to  contract  as  a /ewe  sole  under  s.  1  of  the  above  Act  (as  she  also  was 
to  a  more  limited  extent  under  the  old  law),  with  respect  to  her  separate 
estate  (but  see  post^  p.  523  note)  ;  and  her  implied  covenants  for  title  and 
acknowledgment  and  undertaking  as  to  muniments  operate  accordingly. 

In  the  case  of  the  above  precedent,  as  the  wife's  rights  are  governed  by 
the  old  law,  and  the  property  is  not  settled  to  her  separate  use,  the  husband 
must  concur  and  she  must  acknowledge  the  deed  under  the  Fines  and 
Recoveries  Act,  3  &  4  Wm.  4,  c.  74,  ss.  17  et  teq.  By  the  Con  v.  Act,  1882, 
s.  7,  the  acknowledgment  of  deeds  as  to  real  estate  under  that  Act  (and 
see  as  to  contingent  interests,  &c.,  8  &  9  Vic.  c.  106,  ss.  6  and  7),  and  as  to 
reversionary  interests  in  personal  estate  under  20  &  21  Vic  c.  57,  in  those 
cases  in  which  it  is  still  necessary,  is  simplified  by  substituting  one  commis- 
sioner for  two,  and  doing  away  with  the  filing  of  a  certificate  of  the  acknow- 
ledgment ;  so  that  upon  the  memorandum  of  acknowledgment  by  one  com- 
missioner being  endorsed  on  or  written  at  the  foot  or  in  the  mai^n  of  the 
deed,  the  acknowledgment  is  complete,  and  the  deed  takes  effect  from  that 
time  :  see  the  Rules  of  December,  1882,  under  the  Act.  As  to  the  effect  of 
the  acknowledgment,  see  Tenmnt  v.  Welch,  37  Ch.  D.  622 ;  and  as  to  the 
effect  of  an  order  dispensing  with  the  husband's  concurrence  under  the 
Fines  and  Recoveries  Act,  s.  91,  see  Fowlte  v.  Draycott,  29  Oh.  D.  996.  The 
husband's  concurrence  is  effectual  notwithstanding  his  previous  bank- 
ruptcy ;  Be  Jakeviany  23  Ch.  D.  344.  The  following  is  the  form  of 
acknowledgment  in  the  rules  of  December,  1882  : — 

"  This  deed  was  this  day  produced  before  me  and 
acknowed  by,  name  in  fuU  of  marned  woman  or  women^ 
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intermarried  togr  on  the day  of ,  are  seised  in  right      '***^- 

of  the  sd  B.,  &c.,  p.  885,  under  an  indre,  &c. ;  Contract  for  sale     

by  A.  and  B.  to  C,  and  sub-contract  for  sale  by  C,  to  D,  p.  896: 
NOW  THIS  INDRE  WITNETH,  that  in  psuance  of  the  ^^^^ 

sd  respive  agreemts^  and  in  conson  of  the  sum  of  £ 

to  the  sd  A.  and  B.,  and  of  the  sum  of  £ to  the  sd  C, 

resply  pd  by  the  sd  D.  (the  rect  of  which  respive  sums  the 
sd  A.,  B.,  and  C.  do  resply  hby  acknowe),  the  sd  B.,  as  bene- 
ficial owner  (c),  with  the  concurrence  of  the  sd  A.,  and  at  the 
request  of  the  sd  C,  doth  hby  grant,  and  the  sd  A.,  as  bene-  Grant. 
ilcial  owner  (c),  and  the  sd  C,  as  beneficial  owner  (c),  do 
resply  hby  grant  and  confirm  unto  the  sd  D.,  peels,  p.  402  : 


thrin  named  to  be  her  act  and  deed  [their  sevl  acts  and  rwwlnm  of 
deeds]  previous  to  wch  acknowemt[8]  the   sd  ^^sj^^^nt, 

[were]  examined  by  me  septely  and  apart  from  her  husbd 
[their  respive  husbds]  touchg  her  [their]  knowledge  of  the 
contents  of  the  sd  deed  and  her  [their]  consent  thto,  and 
[each  of  them]  decld  the  same  to  be  freely  and  voluntarily 
exted  by  her  [and  I  declare  that  I  am  not  intted  or  con- 
cerned either  as  a  pty  or  as  a  solor  or  clerk  to  the  solor  for 
one  of  the  pties  or  orwise  in  the  transon  givg  occasion  for 
the  sd  acknowement]. 

Witness  my  hand  this  day  of  , 

{Signed)  A.  B., 

a  Judge,  &c.,  or,  a  perpetual  Com- 
missioner, &c.,  as  the  case  may  be.'* 

A  purchaser  dealing  with  a  married  woman  is  hot  bound  to  enquire  into 
the  existence  of  a  settlement :  Lloyd's  Banking  Co,  v.  Jonet^  29  Ch.  D.  221 ; 
but  it  is  a  prudent  precaution  to  do  so. 

(fi)  As  to  sub-sales,  see  Dart  V.  &  P.  581,  6th  ed. ;  and  as  to  the  stamp, 
see  the  Stamp  Act,  1870,  s.  74  (3,  4,  5). 

(c)  This  implies  covenants  for  title  by  B.,  binding  her  separate  estate,  as  Covenants 
to  the  acts  of  herself  and  her  predecessors  in  title,  by  A.  as  to  the  acts  uf  for  title, 
himself  and  6.,  and  her  predecessors  in  title,  and  by  C.  as  to  his  own  acts 
only,  be  being  a  purchaser  for  value  ;  see  p.  425,  note.  C.  would  sometimes 
be  made  to  covenant  only  against  incumbrances  (which  would  be  effected 
by  making  him  convey  ''  as  tree  "  0  but  it  is  better  to  make  him  give  the 
full  covenants,  and  there  can  be  no  reason  against  his  doing  so. 
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habendum  to  D.  in  fee,  p.  419  l^Acknowemt  and  undertakg  by 
A.andB.OM  to  munimts  belonging  to  B.{d),p,  446].  In 
WITNESS^  &c.  {e). 


PEic.  CONVEYANCE  of  Freeholds  belonging  to  a  Mar- 

^^^"^  BiEi>  Woman  absolutely  for  her  Separate  Use  under 

the  Old  law,  to  the  Uses  of  a  Will  in  Strict 
Settlement,  on  a  purchase  by  the  Trustees  (a). 
Variations  where  the  Husband  is  made  a  Party  (/>). 

Parties,  A.,  married  woman,  1 ;    [B.,  husband,  2 ;]    C, 

tree,   8;    D.   and  E.,  trees  of  wiU  and  grantees  to  uses, 

Becitda.     pchosers,  4.     Recite  deed  or  will   whby,  ''the  hereds  hbj 


Acknow-         (iQ  It  is  conceived  that  the  deeds  mast  be  considered  in  law  as  in  the  sole 
ledgmeni.    possession  of  the  husband  in  right  of  the  wife,  and  that  the  hosband  is  there- 
fore the  proper  person  to  give  the  statutoiy  acknowledgment,  see  p.  441  ; 
but  to  prevent  questions,  the  wife  should  join  in  the  acknowledgment. 
(e)  To  be  acknowledged  by  B. 

(a)  For  a  form  for  a  purchase  by  a  tenant  for  life  under  the  Settled  Land 
Act,  see  p.  506.    This  precedent  is  for  a  case  in  which  there  is  no  person 
possessing  the  powers  of  the  Act ;   otherwise  his  concurrence  would  be 
necessary  under  s.  56  ;  see  note  on  the  Act,  pp.  448,  et  uq. 
Dispoeition      (h)  A  married  woman  entitled  to  property,  real  or  personal,  for  her 
by  married  separate  use,  without  any  restraint  upon  anticipation,  can,  independently 
woman  of    of  the  Married  Women's  Property  Act,  1882  (as  to  which  see  infra,  p.  522, 
*ta"*^to   °^^®)»  dispose  of  the  beneficial  interest  by  deed  or  will,  as  if  she  were  a 
'feme  sole^  2  Dav.  Free.  Part  1,  241,  4  th  ed.    She  cannot,  however,  (apart 
from  that  Act)  pass  the  legal  estate,  except  where,  in  the  case  of  freeholds 
(as  in  the  text),  she  has  a  power  of  appointment  operating  under  the  Statute 
of  Uses  (see  p.  424,  note).    If  this  is  not  the  case,  and  the  legal  estate  is 
vested  in  trustees,  they  must  join  to  convey  it ;  if  there  are  no  trustees,  and 
the  husband  is  at  law  seised  in  right  of  his  wife,  he  must  concur  in  the  con- 
veyance, which  must  in  that  case  be  acknowledged  .by  the  wife,  so  as  to  pass 
the  legal  estate.    Even  if  the  property  is  settled  on  the  wife  so  as  to  enable 
her  to  convey  the  whole  legal  and  equitable  estate,  it  is  desirable  to  obtain 
the  concurrence  of  the  husband,  by  way  of  confirmation,  lest  the  wife  should 
have  dealt  with  the  property  in  his  favour,  and  also  that  he  may  covenant 
for  the  title. 
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assured/'  were  conveyed  or  devised  to  such  uses  as  A.  shd     '*■*'• 

XXTIII. 

appt,  and  in  default  ofapptmt  to  the  use  of  C.  in  fee,  in  trust     

for  the  separate  use  of  A.  :  Contract  for  pchase  by  the  trees  of 
the  will  of  X,,  from  A.,  p.  894, /orm  iv.  Agreemt  that  [B. 
and^  C.  should  "  [resply]  join  in  these  psnts  in  mner  hin- 
after  appearing."      NOW    THIS    INDRE   WITNETH,  WW 

that  in  psnance,  &c.,  and  in  conson  of  the  sum  of  £ now 

pd  by  the  sd  D.  and  E.,  out  of  such  sale  moys  as  afsd,  to 
the  sd  A.  as  her  septe  este  (the  rect,  «bc),  the  sd  A.,  as  iMne- 
fidal  owner  (c),  in  exercise  of  the  power  vested  in  her  under 
the  sd  indre  of,  &c.  [will],  as  binbfe  is  recited,  and  of  every 
other  power  enablg  her  in  this  behalf,  doth  hby  appt(d),  ^Pi»int- 
that  All  and  sixgr  the  hereds  hby  granted  shall  (subjt  as  ™*"* 
hinafter  mentd),  henceforth  go  and  remain  To  the  uses, 
upon  the  trusts,  and  subjt  to  the  powers  and  provons  hin- 
after expd  concerning  the  same :  AND  THIS  INDRE 
ALSO  WITNETH,  that  in  further  psuance  of  the  sd 
agreemts,  and  for  the  conson  afsd,  the  sd  C,  as  tree  (c),  by 
the  diron  of  the  sd  A.,  doth  hby  grant,  and  the  sd  A.,  as  Grant, 
beneficial  owner  (c),  doth  hby  gi*ant  and  confirm  [and  the  sd 
B.,  as  beneficial  owner  (c),  at  the  request  of  the  sd  A.  doth 
hby  also  grant  and  confirm]  unto  the  sd  D.  and  E.,  peels , 
p.  402;  Habendum  to  D.  and  E.,  and  their  hrs,  subjt,  &c., 
to  tenancies^  To  the  uses  of  unU,  p.  422.  l^Acknowemt 
and  undertakg  as   to  munimts  retained^  p.  446  (e).]      In 

WITNESS,  &c. 

(6)  This  implies  the  same  coyenant  by  A.  binding  her  separate  estate,  and  Coreiiants 
also  bj  B.,  if  he  is  a  party  and  conveys  as  beneficial  owner,  with  D.  and  ^^  m\e^ 
£.,  as  in  the  last  Precedent,  and  also  a  covenant  by  C.  against  incombiances ; 
see  p.  426,  note. 

(i)  If  the  conveyance  is  to  a  purchaser  in  fee,  the  appointment  and  g^rant 
may  be  united  in  one  clause,  as  in  Free.  IV..  p.  461. 

(e)  The  acknowledgment  must  be  given  by  the  person  or  persons  in  Acknow- 
actual  possession  of  the  deeds  (see  p.  442,  note)  ;  if  they  are  in  the  custody  lodgment, 
of  the  wife,  the  husband  -should  join  in  it,  as  it  may  be  a  question  whether, 
although  the  property  is  the  wife*s  separate  estate,  the  possession  of  the 
deeds  would  not  be  deemed  in  law  to  be  that  of  the  husband,  or  of  the 
husband  and  wife  jointly,  in  her  right ;  see  p.  443,  note  (r). 
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PEKj.  CONVEYANCE  of  Freeholds  hy  a  Married  Woman 

"^"'  as  a  feme  sole  under  the  Married  Women's  Pro- 

perty Act,  1882.    Variations  where  the  Husband 
joins  to  Confirm  and  Covenant /or  the  Title  (a). 

Parties,  A.,  vendor,  the  wife  of  B.  of,  &c.  1 ;  [The  sd 
Recitala,     B.  2 ;]  C,  pchaser,  8.     Recite  A.'s  seisin  in  fee,  form   n., 


The 

Married 
Women's 
Property 
Act,  1882. 

Power  to 
acquire 
and  dis- 
pose of 
property. 


Women 
marrying 
after  (he 
Act. 

Women 
marrying 
before  the 
Act. 


Settle- 
ments not 
to  be 
affected. 

Old  law  in 
force  as  to 


(a)  The  Married  Women's  Property  Act,  1882,  45  k  46  Vic.  c.  75,  has 
repealed  (s.  22)  the  Married  Women's  Property  Acts,  1870  and  1874  (which 
had  only  a  very  limited  operation),  and  effected  a  meet  important  change,  as 
from  the  1st  of  Janaary,  1883,  the  date  of  the  commencement  of  the  Act,  in 
the  legal  status  of  married  women. 

By  s.  1  (1)  every  married  woman,  whether  married  before  or  after  the  Act, 
was  made  capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwise 
of  any  property^  real  or  personal  (including  by  s.  24  choses  in  action),  as  her 
separate  property  in  the  same  manner  as  if  she  were  a  feme  sole,  without  the 
intervention  of  a  trustee.  But  the  question  whether  in  any  particular  case 
her  property  is  to  be  deemed  her  separate  property  is  dependent  on  ss.  2  and 
5  of  the  Act. 

By  s.  2  every  woman  marrying  after  the  commencement  of  the  Act  is 
enabled  to  hold  as  her  separate  property,  and  to  dispose  of  in  manner  afore- 
said, all  real  and  personal  property  belonging  to  her  at  the  time  of  marriage, 
or  acquired  by  or  devolving  on  her  after  marriage,  including  her  separate 
earnings  ;  and  by  s.  5  every  woman  married  before  the  commencement  of 
the  Act  is  enabled  to  hold  and  dispose  of  in  manner  aforesaid  as  her  sepa- 
rate property  all  real  and  personal  property,  her  title  to  which,  whether, 
vested  or  contingent,  and  whether  in  possession,  reversion,  or  remainder, 
accnies  after  the  commencement  of  the  Act,  which  last  provision,  after 
numerous  conflicting  decisions,  was  held  by  the  Court  of  Appeal,  in  Beid  v. 
Jieid,  31  Ch.  D.  402,  not  to  apply  where  the  ti^le  had  arisen  before  the  Act, 
but  the  property  did  not  fall  into  possession  till  afterwards,  so  that  a  woman 
married  before  1st  January,  1883,  who  was  then  entitled  to  a  reversionary  or 
contingent  interest,  does  not,  on  its  falling  into  possession  or  beooming 
absolute,  acquire  it  as  her  separate  property  under  the  Act. 

It  is  provided,  however,  by  s.  19,  that  the  Act  is  not  to  affect  any  settle- 
ment or  any  restriction  on  anticipation  ;  as  to  the  effect  of  this,  see  i^fra, 
Settlements. 

The  old  law  as  to  a  married  woman's  power  of  disposing  of  her  property  is 
thus  entirely  superseded  as  to  all  property  which  is  by  the  Act  made  her 
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p.  885  ;  Contract  for  saUy  p.  898,  form  i. ;  \Recital  intro-     ^^^^ 
ductory  to  covt  for  prodon  of  deeds,  p.  898]  ;  [And  whas  the      

Agreement 
■  of  hosband 

separate  property,  as  to  wbicb  she  is  enabled  to  dispose  of  both  the  legal  and  ^  3^"^ 

equitable  estate  as  a  feme  sole  (subject  to  any  settlement  or  restraint  on  property 

anticipation),  but  the  Act  does  not  remove  the  disabilities  of  a  woman  •^I'^i^v  ^ 

married  be/ore  its  commencement  as  regards  her  power  of  disposing  of  pro-  ^'^^ 

pertj  not  settled  to  her  separate  use,  to  which  she  was  entitled  at  the  time  i^fon  the 

of  it-s  commencement  (although  not  falling  into  possession  till  afterwards),  Act. 

or  affect  the  marital  rights  of  the  husband  in  respect  of  such  property,  aiMl 

the  old  law  remains  to  that  extent  in  force. 

As  regards  property  settled  to  the  separate  use  of  a  married  woman  under  Power  of 

the  old  law,  she  has  the  same  power  of  disposition  as  if  she  virere  si/eme  sole,  disposition 

so  far  as  the  equitable  estate  is  concerned,  Taylor  v.  Meads,  4  De  G.  J.  &  S*  ^^^  P"^ 

597  ;  but  this  does  not  extend  to  any  legal  estate  or  interest  which  is  vested  ^IS^a  to 

in  her  unless  (as  regards  freeholds)  she  has  a  power  of  appointment  operating  aepante 

under  the  Statute  of  Uses  (see  p.  520,  note  (Jb)  )  ;  and  this  disability  is  not  lue. 

removed  by  the  Act,  so  that  a  deed  acknowledged  may  still  be  necessary  in 

that  case  (t.^.,  as  to  property  settled  on  a  married  woman  prior  to  1883), 

where  it  would  have  been  before  the  Act.  As  to  what  was  sufficient  to  create 

separate  use  in  land  under  the  old  law,  see  Dye  v.  Dye,  13  Q.  B.  D.  147. 

The  late  Act  prim  A  facie  relates  only  to  property  to  which  a  married  As  to  pro- 

woman  is  beneficially  entitled,  and  not  to  property  of  which  she  is  only  a  P^^y 

trustee  (except  s.  18,  which  is  confined  to  stocks,  shares,  &c.),  so  that  a  deed  ^^**ed  m 

acknowledged  with  the  concurrence  of  the  husband,  may  still  be  necessary,  ^o^im  ^g 

or  at  any  rate  could  not  prudently  be  dispensed  with,  to  pass  an  interest  in  trustee. 

land  vested  in  a  married  woman  (whether  married  before  or  after  the  Act), 

as  a  trustee  (not  being  a  bare  trustee  within  the  Vendor  and  Purchaser  Act, 

1874,  s.  6,  as  to  which  see  Re  Doewra,  29  Ch.  D.  693,  above  p.  250,  note),  in 

all  cases  in  which  it  would  have  been  necessary  before  the  Act. 

The  disabilities  of  married  women  (whether  married  before  or  after  the  Power  of 

Act)  as  regards  contracting  are  also  removed  by  the  Married  Women's  Pro-  married 

perty  Act,  1882,  which  enacts  (s.  1,  sub-s.  2)  that  a  married  woman  shall  be  ^o™*^  ^ 

capable  of  entering  into  and  rendering  herself  liable  in  respect  of  and  to  the  ^®''*™*^** 

extent  of  her  separate  property  on  any  contract,  and  of  suing  and  being 

sued  as  if  she  were  2k  feme  sole  ;  and  by  s.  1  (3)  every  contract  entered  into 

by  her  is  to  be  deemed  to  be  entered  into  with  respect  to  and  to  bind  her 

separate  property,  unless  the  contrary  be  shown  ;  and  by  s.  1  (4)  is  to  bind 

not  only  the  separate  property  which  she  is  entitled  to  at  the  date  of  the 

contract,  but  also  all  separate  property  which  she  may  thereafter  acquire 

(which  is  an  extension  of  the  old  law,  under  which  the  power  of  a  married 

woman  to  bind  her  separate  estate  in  equity  was  confined  to  her  existing 

property,  see  Pike  v.  Fitzgihhon,  17  Ch.  D.  454  ;  Smith  v.  Lucas,  18  Ch.  D. 

531  ;  King  v.  Lucas,  23  Ch.  D.  712),  subject  (s.  19)  to  any  restriction  on 

anticipation  affecting  her,  tee  Draycott  v.  Uarrison,  17  Q.  B.  D.  147. 

But  the  effect  of  the  Act  has  been  narrowed  down  (unduly  as  is  submitted, 

and  with  an  absurd  result)  by  the  decisions  in  Be  Shakespear,  30  Ch.  D.  169, 

and  Palliser  v.  Chtmey,  19  Q.  B.  D,  619,  that  the  contract  of  a  married 
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sd.  B.  has  at  the  request  of  the  sd  A.  and  for  the  satisfon  of 
the  sd  C.  agrd  to  join  in  these  psnts   for  the  ppose  of 


As  to 
powers  of 
appoint- 
ment. 


Contracts 
of  married 
women 
how 
enforced. 

Meaning  of 

separate 

property. 


As  to 
making 
busband 
party. 


woman  is  of  no  avail  under  the  Act  against  her  future  acquired  separate 
estate,  unless  she  is  shown  (the  onus  of  proof  being  on  the  creditor)  to  have 
at  the  date  of  the  contract  some  separate  property  free  from  any  restraint  on 
anticipation  ;  and  the  further  decision  in  Leak  v.  Driffield^  W.  N.  1889,  p. 
197,  that  the  property  must  be  such  that  she  may  reasonably  be  supposed  to 
have  contracted  with  respect  to  it.  The  admission  of  the  married  woman 
on  the  face  of  the  contract  that  she  is  possessed  of  separate  property  at  the 
time,  may  estop  her  from  adducing  evidence  to  the  contrary ;  and  the 
clause  at  the  end  of,the  above  precedent  maybe  useful  for  this  purpose. 

By  s.  4  the  execution  of  a  general  power  of  appointment  by  will  by  a 
married  woman  is  to  have  the  effect  of  making  the  property  appointed 
liable  for  her  debts  in  the  same  manner  as  her  separate  estate  is  liable  under 
the  Act ;  see  as  to  the  old  law,  In  re  Ifarreij,  13  Ch.  D.  216  ;  Hodge*  v. 
Hodges,  20  Oh.  D.  749  ;  Be  Roper,  39  Ch.  D.  482  ;  (the  dictum  in  which, 
as  to  the  effect  of  the  late  Act,  overlooks  s.  4).  Re  Lawson,  41  Ch  D.  568. 
The  contract  of  a  married  woman  under  the  Act  is  enforceable  by  or 
against  her,  as  if  she  were  &feme  sole,  without  joining  her  hasband  (see  s.  1 
(2) ),  but  she  cannot  be  made  bankrupt  unless  she  is  canying  on  a  separate 
trade.    In,  re  Gardiner,  20  Q.  B.  D.  219. 

It  is  clear  from  the  whole  scope  of  the  Act  (see  specially  ss.  13,  20, 21,  and 
compare  the  provisions  of  the  repealed  Acts)  that  the  expression  "  separate 
property,*'  as  used  in  the  clauses  relating  to  the  contracts  of  a  married 
woman,  must  be  interpreted  to  include  not  merely  property  which  is  by  the 
Act  made  her  separate  property,  but  also  any  property  settled  to  her  sepa- 
rate use  under  the  old  law  ;  so  that  the  effect  of  the  contracts  of  a  married 
woman  entered  into  after  the  Act  on  property  so  settled  is  regulated  by  the 
Act,  and  the  old  law  on  this  subject  (as  to  which  see  3  Dav.  Prec.,  p.  93, 
note)  is  superseded ;  but  questions  may  arise  as  to  the  effect  of  the  Act 
where  a  married  woman  has  entered  into  contracts  before  as  well  as  since 
the  Act  binding  such  property. 

Although  the  contract  of  a  married  woman  will  bind  her  separate  estate 
nnder  the  late  Act  without  being  so  expressed  (see  s.  1,  sub-s.  3),  it  may  be 
desirable,  where  it  is  also  intended  to  affect  any  property  settled  to  her  sepa- 
rate use  under  the  old  law,  that  the  intention  should  be  expressed. 

This  Precedent  is  for  a  case  where  the  marriage  or  the  acquisition  of  the 
property  was  after  the  commencement  of  the  late  Act,  so  that  the  wife*s 
power  of  disposition  is  absolute,  and  the  husband's  concurrence  is  unne- 
cessary ;  the  only  reason  for  making  him  a  party  being  to  obtain  his  con- 
firmation in  case  of  the  possibility  of  his  having  a  lien  by  reason  of  the 
property  having  been  acquired  with  his  money,  or  of  some  subsequent  dis- 
position by  the  wife  in  his  favour,  and  that  he  may  covenant  for  the  title  ; 
but  any  adverse  equity  of  the  husband's  would  not  prevail  against  a  honA. 
fide  purchaser  from  the  wife  without  notice,  who  gets  the  legal  estate  and 
the  deeds. 
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confixing  the  title  of  the  sd  C.  and  orwise  in  nrner  hinafter 
expd]  :     NOW    THIS    INDRE     WITNETH    that    in 

psoance,  &c.,  and  in  conson  of  the  sum  of  £ now  pd  ^^g^ti,^ 

by  the  sd  C.  to  the  sd  A.  (the  rect  whof  she  doth  hby 
acknowe)  the  sd  A.  as  beneficial  owner  {b)  doth  hby  grant  onnt 
and  convey  [and  the  sd  B.  as  beneficial  owner  (b)  as  well 
for  the  ppose  of  confirmg  the  title  to  the  sd  premes  as  for 
implyg  covts  on  his  pt  for  the  title  to  and  farther  assurce  of 
the  same  doth  hby  convey  and  confirm]  unto  the  sd  C,  pcelSy 
p.  402,  To  HOLD  the  same  Unto  and  to  the  use  of  the  sd  Habendum 
C,  his  hrs  and  assigns  ;  \Acknowemt  and  undertakg  by  A.  ^^J'^j^ 
as  to  munimts  retained,  p.  446] ;  And  rr  is  hby  aord  and  fee. 
decld  that  the  covts  hby  implied  on  the  pt  of  the  sd  A.  for  Agreement 

*  that  coTe- 

the  title  to  and  further  assurce  of  the  sd  premes  hby  assured,  nants  are 
and  the  obHgon  created  by  the  acknowemt  arid  undertakg -j^'J'^ 
by  the  sd  A.  as  to  munimts  hinbfe  contd  shall  be  bindg  sepazate 
upon  all  the  septe  ppty  and  este  to  which  she,  the  sd  A., 
is  noW|  or  may  hrafter  become  entled,  and  all  other  ppty 
wch  she  has  or  may  hrafter  have  power  so  to  bind  or  chge. 
In  witness,  &c. 


The  wife's  coyenants  for  title  implied  by  the  Conr.  Act,  1881,  see  8.  7  (3),  Effect  of 
and  her  acknowledgment  as  to  mnniments,  will  now,  under  the  late  Act,  ooYenants 
operate  as  if  she  were  tk/eme  sole  to  the  extent  of  her  separate  estate ;  and  ^^^  ^*^^> 
the  husband's  implied  covenants  for  title  *«(  ill  extend  to  the  acts  of  his  wife 
as  well  as  himself,  see  p.  427,  note. 

(If)  This  implies  the  statutory  covenants  for  title  and  farther  assurance 
hj  A.  binding  her  separate  estate,  and  also  bj  B. ;  see  p.  427,  note,  p.  521, 
note. 
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^Mo.  CONVEYANCE  by  Tbustees  and  Executors  of  a 

XXX 

— 1  Will  to  effectuate  a  Contract  for  Sale  (a)  entered 

into  by  their  Testator  in  his  lifetime  for  the  sale 
of  Freeholds  to  the  Trustees  of  a  Personalty 
Settlement  purchasing  under  a  power  to  invest  in 
land.  The  Tenants  for  Life  under  the  settlement 
being  Consenting  parties  (6).  Variation  where 
the  testator  having  died  since  1881,  the  conveyance 
is  made  by  the  Executors  Alone  under  the  Con- 
veyancing Act,  1881  (c). 

Parties,  A.,  B.,  and  C,  exs  [and  trees']  of  ui'H,  1 ;  D.  and 
E.,  his  wife,  beneficiaries  under  settlemt,  2;  F.  and  G.,  trees 


title. 


(a)  Afl  to  the  difference  between  the  adoption  of  the  testator^s  contract 
and  the  making  of  a  new  contract  on  the  same  terms,  as  regards  the  con- 
version relating  back  to  his  lifetime,  see  Jle  HarrUon^  34  Oh.  D.  214. 
As  to  (Jf)  Ko  attempt  is  here  made  to  keep  the  trusts  off  the  title,  as  it  is 

keeping  doubtful  whether  in  the  result  it  will  be  of  any  ayail,  and  no  great  practical 
tnista  off  inconvenience  arises  from  their  appearing ;  and  it  does  not  seem  to  concern 
the  vendor  to  inquire  into  the  trust ;  see  MarufJUld  v.  Childerhavsej  4 
Oh.  D.  82.  But  if  there  are  a  sufficient  number  of  trustees  to  guard 
against  fraud,  there  is  no  material  objection  to  the  conveyance  being  taken 
to  them  as  joint  tenants,  as  if  they  were  beneficial  owners ;  and,  in  case  of 
the  retirement  of  any  of  the  trustees  and  the  appointment  of  new  ones,  or 
in  the  event  of  the  beneficiaries  becoming  absolutely  entitled  in  possession, 
the  property  may  be  conveyed  without  disclosing  the  trust  by  a  deed  con- 
taining a  recital  (similar  to  that  in  use  on  the  transfer  of  a  mortgage  for 
securing  trust  money)  that  the  grantees  have  become  absolutely  entitled  in 
equity  to  the  property  (see  as  to  recitals  having  for  their  object  the  keeping 
of  trusts  off  the  title,  Me  HarmaJi^  24  Ch.  D.  720,  Carrett  v.  Real  ^  Personal 
Advance  Coy  42  Ch.  D.  263).  But  in  the  eyent  of  the  death  of  a  trustee 
(having  regard  to  the  Succession  Duty  Act,  1853,  s.  3,  and  in  case  of 
the  death  of  a  sole  trustee,  having  regard  also  to  the  Con  v.  Act,  1881, 
s.  30,  carrying  trust  estates  to  the  personal  representative),  the  trust 
might  have  to  be  disclosed;  and  there  would  also  be  a  difficulty  in  the 
event  of  a  sale  as  regards  the  covenants  for  title,  as  the  trustees  coold  not 


(e)  For  this  note,  see  p.  627. 
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ofsettlemt,  8  ;  Whas  (d)  by  an  indre  of  setUemt  dated,  &c.,     '"c 

XXX 

and  expd,  &c.,  certn  funds  and  ppty  were  settled  upon  the      1 

trusts  thrin  mentd,  and  by  the  sd  indre  the  trees  thof  were  ^^i^^^ 
empowered  at  the  request  of  the  sd  D.  and  E.,  during  their  meat!" 
jt  lives,  to  invest  the  sd  trust  funds  or  any  pt  thof,  in  the 
pchase  of  freehd  hereds  situate  in  England  or  Wales,  to  be 
conveyed  to  the  sd  trees  upon  the  trusts,  and  subjt  to  the 

be  expected  to  coyenant  as  beneficial  owners.  If  the  trast  is  not  disclosed 
it  may  be  recited  that  the  parchase-monej  is  paid   '^  out   of   moys 

belonging  to  the  sd,  pchasers,  on  a  jt  acct,'*  or  else,  that  they 

have  contracted  for  the  purchase  ''as  jt  tenants,*'  and  the  conYeyanoe 

wiU  be  **  unto  and  to  the  use  of  the  sd,  pchasers,  their  hrs 
and  assigns,  as  jt  tenants  in  equity  as  well  as  at  law." 

As  to  the  equities  growing  out  of  the  trustees  borrowing  part  of  the 
purchase-money  on  mortgage,  see  lie  Pumfrey^  22  Ch.  D.  255 ;  and  as  to 
fraudulent  dealings  by  a  trustee  where  the  trust  is  not  disclosed,  see  Carrett 
V.  Real  J  ^c,  Co.^  ubi  rup, 

(c)  Where  a  vendor  dies  before  completion  of  the  sale,  if  there  was  a  con-  GonTeyance 
tract  clearly  binding  on  both  vendor  and  purchaser  and  enforceable  at  his  of  legal 
death,  he  will  have  become  a  trustee  for  the  purchaser,  so  that  the  legal  ««t*te 
estate  will  follow  the  ordinary  rules  for  the  devolution  of  trust  estates ;  ^"^ 
Lysaght  v.  Edwards^  2  Ch.  D.  499  ;  i.^.,  if  he  died  before  1882,  it  will  have  ^^  pend- 
passed  to  his  heir  or  devisees  of  trust  estates  (not  being  a  **  bare  "  trust  ing  corn- 
estate  vesting  in  the  personal  representative  under  the  Vendor  and  Pur-  pletion. 
chaser  Act,  1874,  s.  5,  or  the  Land  Transfer  Act,  1875,  s.  48  ;  see  as  to  this, 
Morgan  v.  Swansea  Urban  Sanitary  Authority,  9  Cb.  D.  582  ;  Be  Docwra, 
2'J  Ch.  D.  693)  ;  and  if  he  died  since  1881,  it  will  have  devolved  on  his 
personal  representatives,  under  the  Conv.  Act,  1881,  s.  30  (which  applies  to 
all  trust  estates).    If  the  contract  was  not  enforceable  by  both  parties  at 
the  death  of  the  vendor,  it  seems  that  the  legal  estate  would  not  be  a  trust 
estate  of  the  vendor,  and  the  question  of  fsLct  may  be  one  which  could 
scarcely  be  settled  except  by  a  decree  of  the  Court  (see  Be  Carpenter, 
Kay,   418  ;  Be  Colling,  32  Ch.  D.  333)  ;  but  if  he  died  since   1881,  his 
personal  representatives,  although  the  legal  estate  does  not  vest  in  them 
under  s.  30  of  the  latter  Act,  are,  by  the  4th  section  of  that  Act,  em- 
powered, where  the  contract  was  enforceable  against  the  vendor  at  his 
death,  to  convey  the  estate  to  the  purchaser.    To  bring  the  case  within 
cither  the  4th  or  30th  section  of  the  Act,  there  must  have  been  a  contract 
in  writing  (which  would  become  part  of  the  title) ;  and  even  then  the 
difficulty  of  showing  that  the  case  comes  within  the  Act  is  such  as  to  render 
it  inexpedient  to  rely  on  it.    The  concnrrence  of  the  heir  or  devisees  should 
whenever  practicable,  be  obtained. 

(d)  For  this  note,  see  p.  528. 
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ance of 
title. 


Aequest  to 
conrcy. 


Origin  of 
parchasc- 
money. 


Wit- 
neaseth. 


powers  and  provons  thrin  decld  aud  contd :  And  whas  the 
sd  F.  and  G.  are  the  psnt  trees  of  the  sd  indre  of  settlemt : 
And  whas  the  sd  F.  and  G.,  as  such  trees,  in  psuance  of  the 
afsd  power  in  that  behalf,  and  at  the  request  (as  they  hby 

testify)  of  the  sd  D.  and  E.  on  the day  of entd 

into  a  contract  with  X.,  deced,  for  the  pchase  from  him  of 
the  hereds  hby  granted,  and  the  inhance  thof  in  fee  simple, 

for  the  sum  of  £ :  And  whas  the  title  of  the  sd  X.  was 

accepted  by  the  sd  F.  and  G.  in  his  lifetime,  but  the  sd 
pchase  moy  was  not  pd  by  them,  nor  was  any  convce  of  the 
sd  premes  made  to  them  by  the  sd  X.  in  psuance  of  the  sd 
contract ;  Will  of  X,  apptg  A.,  B.,  and  C,  exs  land  devise 
of  tiiist  estes  to  them],  death  and  probate^  p.  889 :  And  whas 
the  sd  F.  and  O.  have  requested  the  sd  A.,  B.,  and  C,  to 
exte  a  convce  of  the  sd  premes  to  them,  the  sd  F.  and  G.  in 
psuance  of  the  sd  recited  contract  of  the  sd  testor :  And 

WHAS  the  sd  F.  and  G.  have  raised  the  sd  sum  of  £ , 

with  the  approbon  (hby  testified)  of  the  sd  D.  and  E.  out  of 
pt  of  the  trust  funds  under  the  sd  settlemt  [wch  were 
brought  into  settlemt  on  the  pt  of  the  sd  D.  (^)].  NOW 
THIS  INDRE  WITNETH  that  for  eflfectuatg  such  sale 

as  afsd,  and  in  conson  of  the  sum  of  £ now  pd  by  the 

sd  F.  and  G.,  at  the  request  of  the  sd  D.  and  E.,  to  the  sd 
A.,  B.,  and  C,  as  psonul  repves  of  the  sd  X.  deced  (the 
rect,  &c.),  the  sd  A.,  B.,  and  C,  as  such  psonal  repyes,  [and 
devisees,  and  trees,  under  the  sd  will]  of  the  sd  X.  as  afsd  (/), 


(<f)  The  following  is  a  shorter  fonn  of  recital : — 

Short  *'  Whas  the  sd  F.  and  G.,  as  the  present  trees  of  an  indre 

recital  of    dated,  &c.,  and  expd,  &c.,  being  a  settlemt,  &c.,  and  in 

J^^J^  ^  exon  of  a  power  thrin  contd  for  the  investmt  of  moys  subjt 

to  the  trusts  of  the  sd  indre  in  the  pchase  of  real  este,  and 

at  the  request,  &c. ; "  continue  recit<il  of  contract  for  sale  as 

in  text, 

(e)  If  different  parts  of  the  settled  funds  may  be  subject  to  different 
trusts,  the  particular  fund  out  of  which  the  purchase-monej  is  raised  should 
be  recorded,  which  will  be  best  done  by  the  conveyance. 

(/)  See  p.  426,  note. 
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xzx. 


do  resply  hby  grant  and  convey  unto  tlie  sd  F.  and  G.,  peels, 
p.  402,  habendum  to  F.  and  O,  in  fee,  p.  420,  upon  trusts  of 
setiUmt,  form  xn.,  p.  422.    In  witness,  &c.  Qnai, 


XZZI. 

CONVEYANCE  of  Freeholds  under  a  Trust  for     ma 
Sale,  tlie  Tenant  for  Life  being  a  Consenting 
Party.    A  Short  Form,  without  Becitals. 

Pasties y  A.  and  B.,  trees  for  sale  (hinafter  called  the 

vendors),  1;  C,   tenant  for  life   (hinafter  called  the  life 

tenant),  2 ;  D.,  pchaser  (hinafter  called  the  pchaser),  8 ; 

"WITNETH  that  in  conson,  &c.   (the  rect,  &c.),  and  in 

psuance  and  exon  of  the  trusts  of  an  indre  dated,  &c.,  and 

expd,  &c.,  the  convce  in  trust  for  sale,  [or,  the  will,  dated, 

&c.,  and  proved  on,  &c.,  of  X.,  late  of,   &c.  deced],  the 

vendors,  as  trustees   of  the   sd  settlemt  [will],  with  the 

consent  (hby  testified)  of  the  hfe  tenant,  hby  grant,  and 

the  life  tenant,  as  beneficial  owner,  hby  grants  and  con- 

jBrms  unto  the  pchaser,  peels,  p.  402,  habendum  to  pchaser 

in  fee,  p.  419.     Provo  restrictg  life  tenants  covts,  p.  440. 

l^Acknowemt  [and  undertakg]  by  A.  and  B.  as  to  munimts, 

p.  446].     In  witness,  &c. 


K.B. — ^VOL.  I.  MM 
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xzxn. 


rEBO 
XXXII. 


Recitals. 


CONVEYANCE  of  Freeholds  hy  Trustees /or  Sai^ 
under  a  Will  to  a  Married  Woman  as  her 
Separate  Property  under  the  Married  Women's 
Property  Act,  1882,  the  Husband  being  a 
parly  (a).  The  persons  Beneficially  interested 
in  the  Purchase-Money  or  such  of  them  as  are 
Not  under  Disability  confirming  the  Sale  and 
Covenanting  for  the  Title.  Variations  where 
some  of  tJiem  are  Married  Women  (6). 

Pabties,  a.  and  B.,  trees,  1 ;  C,  D.  "and  E.  his  wife," 
F.  "  and  G.  his  wife,"  and  H.,  psons  interested  in  the  pchase- 
moy,  2 ;  I.,  pchaser,  "  the  wife  of  X.,  of,  &c.,"  8  ;  X., 
husbd,  4.  Recite  will  of  testor,  settg  out  fully  the  trust  for 
sale  and  rect  clause  (if  any),  p.  882,  and  statg  shortly  the 
trusts  of  the  pchase-moy,  so  as  to  show  the  intts  of  the  pties  of 
the  second  pt ;  Death  of  testor  and  probate,  p.  Q89,  and  testar's 
seisin,  p.  882  ;  Occurrence  of  events  upon  wch  the  trust  for  sale 


women. 


Aa  to  con-  ^'^^  ^  every  married  woman  is  now,  by  the  Married  Women's  Property 
▼eyancesto  '^ct,  1882,  ss.  1,  2,  5  (whether  the  marriage  was  before  or  after  the  Act), 
married  enabled  to  acquire,  hold,  and  dispose  of  any  property  as  9k  feme  taiU  without 
the  intervention  of  a  trustee  (see  p.  522,  note),  property  of  any  description 
may  in  future  be  conveyed  to  a  married  woman  in  the  same  manner  as  to  a 
man  ;  but  it  may  be  as  well  to  express  that  it  is  to  be  her  separate  estate. 
The  wife  can  also  enter  into  any  covenants  which  may  be  required  (as  in 
the  case  of  leaseholds  for  the  vendor's  indemnity  against  the  rents  and 
covenants),  as  a  feme  sole,  see  p.  523,  note. 

The  only  object  in  this  case  of  making  the  husband  a  party  is  to  obtain 
his  admission  that  the  purchase-money  is  the  wife's  separate  estate  ;  but  it 
is  doubtful  whether  the  vendor  could  require  this.  It  may  also  sometimes 
be  desirable  that  the  husband  should  join  to  enter  into  covenants. 

(5)  As  to  making  the  beneficiaries  parties  in  such  a  case,  see  Dart  V.  It 
P.,  p.  617.  If  E.  and  G.  were  married  or  their  title  accrued  (as  to  which 
see  ante,  p.  522)  since  1882,  their  husbands  need  not  be  parties,  nor  need 
they  acknowledge  the  deed.  Otherwise  their  acknowledgment  is  necessary ; 
Franks  v.  Bollans,  3  Ch.  717. 
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was  to  arise ;  Contract  for  sale  by  A,  and  B,  to  L,  p.  394,  form     ^"**' 

IV. ;  "  for  the  sum  of  £ ,  wch  sum  is  intd  to  be  pd  by  the      

sd  I.  out  of  moys  belonging  to  her  as  her  separate  este,  in- 
dependently of  her  sd  husbd,"  and  she  is  desirous  that  the 
sd  hereds  and  premes  shall  be  conveyed  and  assured  to  the 
uses  and  in  mner  hinafted  expd :  And  whas  the  sd  pties  Interest 
hto  of  the  second  pt  [or  (as  regards  such  of  them  as  are  ficiari«[ 
married  women)  their  sd  husbds  in  their  right]  are  under 
the  trusts  of  the  sd  will  beneficially  entled  to  the  pchase- 
moy  of  the  hereds  and  premes  thby  devised  in  trust  for 
sale  as  afsd,  in  equal  shares  [or,  in  the  shares  and  propor- 
tions folio wg  (that  is  to  say),  &c,  or,  "to shares  of  the 

pchase-moy  of  the  hereds  and  premes,  &c.,  the  psons  entled 

to  the  remaining shares  thereof,  being  under  the  age 

of  21  yrs  '*]  :  And  whas  the  sd  pties  hto  of  the  second  pt  Agreement 
have  agreed  to  concur  in  these  psnts,  for  the  pposes  and  in  *°  ~''*"'- 
mner  hinafter  appearing :    NOW   THIS    INDRE   WIT-  Wit- 
NETH  that  in  psuance,  &c.,  and  in  conson  of  the  sum  of 


to  the  sd  A.  &  6.,  pd  by  the  sd  I.  out  of  moys 


belonging  to  her  as  her  septe  este,  independently  of  the  sd 
X.  (the  rect,  &c.)>  they,  the  sd  A.  and  B.,  as  tmstees  of  the 
sd  will,  do  hby  grant,  and  the  sd  pties  hto  of  the  second  pt  Grant. 
as  beneficial  owners,  accordg  to  their  respive  intts,  do  resply 
hby  confirm  unto  the  sd  I.,  her  hrs  and  assigns,  peels, 
p.  402,  habendum  to  L,  as  her  septe  ppty  and  este  indepen- 
dently of  the  sd  X. :  Provo  restrictg  liability  of  C,  D.,  E., 
F.,  G.  and  H.,  under  the  statutory  covts,  to  a  share  in  the 
premes   conveyed,   correspondg   to  his  or  her  share  in  the 
pchase-moy,  see  p.  440,  form  iv.  [Acknowemt  by  A.  and  B. 
as  to  munimtSy  p.  446].    In  witness,  &c. 


M.  M  2 
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Recitals. 
Will 


Seisin  of 
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CONVEYANCE  to  one  of  the  Trustees  and  Execu- 
tors of  a  will  of  Freeholds  purchased  under  a 
Right  of  Pre-emption  (a)  given  to  him  by  the 
Will,  and  of  Leaseholds  held  for  a  Long 
Term  (6),  the  duration  of  which  is  Unknown,  unth 
the  Concurrence  of  the  Beneficiaries  (c). 

Parties,  A.,  B.,  and  C,  trees  and  exors  and  also  bene-- 
ficiariesy  1;  D.  and  E.,  beneficiaries,  2;  "the  sd"  C, 
pchaser,  3.  Recite  will  of  X.,  containing  genl  devise  and 
bequest  to  A.,  B.,  and  C,  in  trust  for  sale  and  division  of 
pceeds  after  paymt  of  debts,  cfc,  among  his  chn,  A.,  B.,  C, 
Z>.,  and  E.y  with  option  to  testor's  sons  in  succession  accordg 
to  senionty  to  pchase,  "  the  freehd  messe  and  hereds  hby 
granted,"  at  a  valuon  to  be  made  by  a  valuer  to  be  nominated 
by  the  trees,  and  apptg  A.,  B.,  and  C.  exors — death  and 
probate,  p.  389 ;  And  whas  the  sd  X.  was  at  his  dece  seised 
in  fee  simple  of  the  sd  freehd  messe  and  hereds  hby 
granted  free  from  incumbces,  and  was  also  absolutely  entled 
to  the  piece  of  land  and  hereds  hby  assigned,  wch  are  of 


Right  of 
pre-emp- 
tion. 


Purcliase 
by  trustees 
or  executors 
of  the  trust 
property. 


(a)  As  to  the  exercise  of  a  right  of  pre-emption  of  this  kind,  see  Broohe 
V.  Garrody  2  De  G.  &  J.  62  ;  /»  re  HodgeSy  16  Eq.  92  ;  Austin  v.  Tatcney^ 
2  Ch.  143. 

(h)  See  the  power  given  by  the  Con  v.  Act,  1881,  s.  66,  as  amended  by  the 
Conv.  Act,  1882,  s.  11,  to  enlarge  a  long  term  into  a  fee  simple. 

(r)  The  concurrence  of  the  beneficiaries  is  not  necessary  as  to  the  freeholds, 
which  are  conveyed  according  to  the  trusts  of  the  will ;  but  as  to  the  lease- 
holds is  necessary,  the  sale  being  to  one  of  the  trustees  and  executors.  As 
to  purchases  by  trustees  from  themselves  or  their  cestui^  que  trusty  see 
Lewin  on  Trusts,  8th  ed.,  pp.  484  et  seq, ;  Harcey  v.  Laniberty  W.  N.  1888, 
p.  38.  As  to  the  purchase  of  the  testator's  estate  by  an  executor  who  has 
not  proved,  see  Clarh  v.  Clarky  9  App.  Ca.  733.  As  to  a  purchase  by  a 
solicitor  from  his  client's  trustee  in  bankruptcy,  see  Luddy^s  Trustee  v. 
Peardy  33  Ch.  D.  500.  As  to  the  purchase  by  a  person  in  a  fiduciary  rela- 
tion on  a  sale  under  the  Court,  seo  Boswell  v.  Coaksy  23  Ch.  D.  302 ;  27 
Ch.  D.  424  ;  11  App.  Cas.  232. 
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leasehd  tenure,  and  (as  is  believed)  free  from  rent  and  covts,      ^**^' 

and  are  held  for  a  long  term  of  yrs,   but  the  origin  and     

duron  of  such  term  are  not  known :  And  whas  the  sd  C. 

is  the  eldest  son  of  the  sd  X. :  And  whas  in  psuance  of  the  Valuation 

trusts  of  the  sd  will,  the  sd  A.,  B.,  and  C,  duly  apptd  K.,  hoii?" 

of,  &c.,  and  L.,  of,  &c.,  to  value  the  sd  freehd  messe  and 

hereds,  and  the  same  were  valued  by  them  at  the  sum  of 

£ ;  And  wthas  the  sd  A.,  B.,  and  C,  by  writg  under  Offer  and 

1.1-11        to  1       1.  /.    1         1      .11    acceptance. 

their  hands,  dated,  &c.,  psuant  to  the  dirons  of  the  sd  will, 
duly   offered  the   same   messe  and   hereds  to   the   sd   C. 

at  the  sd  valuon  price  of  £ ,  and  the  sd  C,  by  writg, 

under  his  hand,  dated,  &c.,  or^  "  within  the  time  in  that 
behalf  prescribed  by  the  sd  will,*'  duly  decld  his  desire  to 

pchase  the  sd  messe  and  hereds  for  the  sd  sum  of  £ , 

and  requested  the  sd  A.  and  B.  to  convey  the  same  to  him 
psuant  to  the  sd  will :  And  whas  the  sd  A.  and  B.,  as  Agreement 
such  exs  [trees]  (d)  as  afsd,  with  the  approbon  and  con- of  long 
currce  of  the  sd  D.  and  E.,  have  also  agrd  with  the  sd  C.  *®"°- 
for  the  sale  to  him  of  the  sd  leasehd  piece  of  land  and 

hereds  for  the  sum  of  £ ,  at  wch  the  same  have  been 

valued  by  the  sd  K.  and  L.,  for  the  ppose  of  such  sale,  on 
the  instrons  of  the  sd  A.,  B.,  D.,  and  E.,  such  valuon  havg 
been  made  as  if  the  sd  premes  were  freehd  :  And  whas  the  Agreement 
sd  D.  and  E.  have  agrd  to  concur  in  these  psnts  for  the  *°  ^^*^^'** 
ppose  of  confirmg  the  sd  sale,  as  well  of  the  sd  freehd  as  of 
the  sd  leasehd  hereds,  and  the  assurce  thof  hby  made  and 
orwise   in   mner   hinafter  expd  :    NOW    THIS    INDRE  Wit- 
WITNETH,   that  in  psuance  of  the  sd  agreemt  in  this"^^^' 
behalf  and  in  exon  of  the  trusts  of  the  hinbfe  recited  will 
of  the  sd  X.,  and  in  conson,  &c.,  pchase  moy  for  freehds, 
now  pd  by  the  sd  C.  to  the  sd  A.,  B.,  and  C,  as  trees  of 
the  sd  will,  with  the  approbon  of  the  sd  D.  and  E.  (the 
rect,  &c.),  they  the  sd  A.  and  B.  as  trustees  of  the  sd  will. 


(d)  The  sale  may  be  made  hj  the  parties  as  execators  or  trustees 
according  to  whether  thej  have  assented  to  the  bequest  to  themselves 
or  not. 


534 


CONVEYANCES   ON   SALE. 


PB¥o.      do  resply  hby  grant  and  rele  (a),  and  each  of  them  the  sd 

XZZIII. 


Grant. 


Faiihcr 


A.,  B.,  D.,  and  E.,  as  beneficial  owner,  as  to  one  undivided 
fifth  part  of  the  hereds  next  hinafter  described  and  intd  to 
be  hby  granted,  doth  hby  grant,  rele,  and  confirm  unto  the 
sd  C,  freehd  peels,  p.  402,  habendum  to  C,  in  fee,  p.  420, 
dischged  from  the  trusts  and  provons  of  the  sd  will  of  the 
sd  X. :  AND  THIS  INDRE  ALSO  WITNETH,  that  in 
uitnosaeth.  psuance  of  the  sd  recited  agreemt  in  this  behalf,  and  in 
conson,  &c.,  the  pchasc  moy  for  leasehds  (the  rect,  &c.),  the 
sd  A  and  B.,  as  such  executors  [trustees]  as  afsd,  do  respl^^ 
hby  assign  and  rele,  and  each  of  them  the  sd  A.,  B.,  D., 
and  E.,  as  beneficial  owner  as  to  one  equal  undivided  fifth 
part  of  the  hereds  next  hinafter  described  and  intd  to  be 
hby  assigned,  both  hby  assign,  rele,  and  confirm  unto  the 
sd  C,  pceJs,  p.  402 :  To  hold  the  same  Unto  the  sd  C, 
his  exs,  ads,  and  assigns,  henceforth  for  all  the  term 
of  yrs,  este  and  intt  for  wch  the  same  premes  are  held  (6), 
dischgd  from  the  trusts  of  the  sd  will  l^Covt  by  A,  and  B. 
with  C,  for  prodon  of  deeds  in  the  jt  custody  of  A,,  B.,  and 
C,  as  exs  and  trees,  p.  4:^5,  form  u,  (c)].     In  witness,  &c. 


ment. 

Haben- 
dam. 


Acknov- 
ledgment. 


(a)  This  operates  as  a  release  by  A.  and  B.  of  their  estate  in  joint  tenancy 
to  C.  their  co-tenant.  The  Conv.  Act,  1881,  s.  50,  does  not  apply  to  this 
case. 

(d)  If  there  were  any  doubt  as  to  the  tenare,  the  conveyance  should  be 
framed  so  as  to  be  effectual  in  either  case. 

(6')  It  is  considered  that  the  statutory  acknowledgment  would  not  be 
effectual  in  this  case,  as  the  documents  are  in  the  joint  custody  of  A.,  B., 
and  C,  and  the  Act  only  applies  where  the  acknowledgment  is  given  by  the 
person  or  persons  in  possession  of  the  documents  to  another  person,  see 
p.  442,  note  ;  and  that  even  the  addition  of  an  express  declaration  that  the 
acknowledgment  is  intended  to  operate  according  to  the  statute  in  the  same 
manner  as  if  the  deeds  were  in  the  possession  of  the  parties  giving  it.  might 
not  remove  the  objection,  as  it  is  doubtful  whether  it  would  be  binding  on 
third  parties,  to  whom  the  deeds  might  be  afterwards  delivered.  It  is 
better,  therefore,  in  this  case  to  insert  an  express  covenant. 
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XXXIV. 

CONVEYANCE  of  Freeholds  hy  a  Trustee  unitr  a  prwj. 
Power  op  Sale  in  a  Strict  Settlement  hy  Revo-  ^""'' 
CATION  and,  Appointment  of  the  use  (d),  with  the 
consent  of  the  Tenant  for  Life.  A  Jointress 
under  a  prior  Settlement^  and  the  Trustee  of  a 
Term  for  securing  the  Jointure  concur  for  the 
purpose  of  Releasing  the  Estate  and  Surrender- 
ing the  Term,  which  is  merged.  The  Tenant  for 
Life  covenants  to  Indemnify  the  Purchaser  from 
another  overriding  Charge  and  the  Succession 
Duty  payable  on  the  death  of  the  Jointress. 
Variations  where  the  Sale  is  made  free  from  In- 
cumbrances under  the  Conveyancing  Act,  1881, 
s.  5  (e),  and  where  the  concurrence  of  the  Trustee 
of  the  Term  is  dispensed  vnth, 

PASTiESy  A.,  survivg  tree  of  settlemt,  1 ;   B.,  tenant  for 

(d)  The  trustee  having  no  estate.  If  the  legal  estate  were  in  the  trustee,  he 
wonld  conyey  by  grant,  as  in  Precedent  xxxiii.  The  sale  would  now  usually 
be  made  by  the  tenant  for  life  under  the  statutory  power  conferred  by  the 
Settled  Land  Act,  1882  ;  see  note  on  the  Act,  p.  488,  and  Prec.  xyiii.,  p.  496  ; 
bat  this  precedent  may  be  used  with  some  adaptation  where  the  powers  of  the 
Act  are  not  available,  ^.y.,  where  they  are  suspended  by  an  overriding 
tmst  for  accumulation,  see  p.  488.  The  express  power  of  sale  is  kept  alive 
by  s.  56.  The  provisions  as  to  the  overriding  jointure  and  other  charges  are 
of  course  required  in  whichever  way  the  sale  is  eflEected. 

(e)  The  Con  v.  Act,  1881,  s.  5,  contains  provisions  for  freeing  land  sold  Sale  of 
either  by  the  Court  or  out  of  Court,  from  incumbrances,  whether  of  annual  land  free 
or  capital  sums  (see  the  definition  of  "  incumbrances  "  in  s.  2),  on  payment  ^™  '^^' 
into  Court  of  an  amount  which  the  Court  considers  sufficient  to  provide  for  ?*™' 
the  charge,  with  a  margin  for  expenses,  interest,  and  contingencies  (except  under 
depreciation  of  investments) ;  whereupon  the  Court  is  empowered,  either  Conv.  Act, 
after  or  without  any  notice  to  the  incumbrancer,  to  declare  the  land  to  be  1881. 
freed  from  the  incumbrance,  and  to  make  any  order  for  conveyance,  or 
Testing  order,  proper  for  giving  effect  to  the  sale,  and  to  give  directions  for 

the  retention  and  investment  of  the  money  in  Court.  See  Milford,  Jf-Cj  Co. 
T.  Matcatt,  28  Ch.  D.  402.  As  to  the  procedure  under  this  section,  see 
Wolstenholme  and  Turner  on  the  Act,  5th  ed.,  p.  23.    These  provisions  will 
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'»■«•      lifey  2 ;  C,  widow  ^  jointress,  8 ;  D.,  tree  of  jointure  term,  4  (a)  ; 

'    E.,  pchaser,  6  ;  Recital  of  strict  settlemt  of  the  "  hereds  first 

B«eitoli.     liinafter  described   and  intd  to  be  hby  appted  (togr  with 

But  tl^ttlMW^t 

DObMcncBfc  Q^jj^.j.  hereds),"  suhjt  to  a  jointure  rent-chge  of  £ limited 

to  C,  and  a  term  of yrsfor  securing  the  same,  vested  in 

D.,  and  to  a  ppal  sum  of  £ and  intt  chged  thron  by  an 

indre,  dated  d-c,  and  expd,  dec,  for  the  portions  of  the  younger 
chn  of  K.,  all  of  whom,  are  now  infants  under  the  age  of 

21  yrs,  and  to  another  ppal  sum  of  £ ,  dc,  "  wch  rent- 

chge  and  term  and  respive  ppal  sums  and  intt  override  and 
are  paramount  to  the  uses  and  powers  of  the  sd  settlemt," 
settg  forth  the  uses  of  the  settlemt  up  to  and  includg  the  este 
of  B.,  "  with  divers  remrs  over,"  and  the  power  of  sale  and 
ofrevocon  of  the  uses,  dc,  and  the  power  to  give  reets  {if  any), 
and  (as  pt  of  the  ppty  now  to  be  conveyed  was  pchased  with 
the  pceeds  of  a  sale  under  the  power)  also  referring  to  the 
trust  for  rC'investmt  of  the  sale-moys  in  the  pchase  of  other 
land  to  be  conveyed  to  the  uses  of  the  settlemt :  Death  ofL.,  one 

be  usefal,  in  cases  to  which  thej  apply,  where  a  release  of  or  sufficient 
indemnitj  against  an  incumbrance  cannot  be  obtained.  In  that  case  the 
convejance  will  contain  recitals  of  the  order  or  orders  for  payment  into 
Courtf  and  declaring  the  land  free  from  the  charge,  and  appointing  a  person 
to  convey,  or  vesting  order  (where  this  is  necessary,  which  it  would  only  be 
to  get  in  a  legal  estate) ;  and  the  payment  into  Court,  such  payment  being 
expressed  to  be  part  of  the  consideration  for  the  conveyance.  The  person 
(if  any)  appointed  to  convey,  would  join  in  the  conveyance,  and  would,  if  a 
covenant  against  incumbi-ances  by  him  is  to  be  implied,  be  expressed  to 
convey  "  under  the  said  order  of,  &c.,*'  see  p.  426,  note,  and  some  words 
expressing  that  the  property  is  free  from  the  chaige,  would  be  added  after 
the  habenduuL  A  vendor  will  not  be  compelled  to  make  use  of  this  section 
to  discharge  an  incumbrance  where  hardship  would  be  thereby  inflicted 
upon  him  :  Re  Great  Northern  Rail.  Ok  and  Sanderton^  25  Ch,  D.  788. 
Under  the  Settled  Land  Act.  1882,  ss.  5,  24,  the  incumbrance  may,  with  the 
consent  of  the  incumbrancer,  be  charged  on  another  part  of  the  estate  in 
exoneration  of  the  part  sold  ;  see  a  precedent  for  this  in  Vol.  II.,  Mortoages, 
Satisfied  W  ^^  ^^^  trustee  of  the  join  tare  term  has  never  acted  or  incurred  any 

term.  costs,  his   concurrence  would  be  unnecessary ;  as  on  the  release  of  the 

jointure,  the  term  would  cease  under  the  proviso  for  cesser  (if  any),  or  under 
8  &  9  Vic.  c.  112 ;  but  he  is  usually  made  a  party  to  obtain  his  admission 
that  he  has  no  claim  for  costs,  so  as  to  preclude  any  question  as  to  the  term 
being  satisfied.  As  to  what  is  a  satisfied  term  under  the  Act,  see  Anderson 
V.  Pignet,  L.  R.  8  Ch.  180. 
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FEia 


of  the  trees  of  the  settlemt :  And  whas  in  the  y r the  sd  A .,     ^^^^^ 

as  survivg  tree  of  the  sd  indre  of  settlemt,  and  with  the  con-     

sent  of  the  sd  B.,  applied  certn  moys  in  his  hands  arisg  ^£  ^^^ 
from  the  sale  of  pt  of  the  hereds  comprd  in  the  sd  settlemt  ^dor 
in  the  pchase   of  certn  hereds  situate  in  the   County  of 

,  including  the  hereds  secondly  hinafter  described  and 

intd  to  be  hby  appted.  Recital  of  eonvce  of  the  last- 
mentd  premes  to  the  uses  of  the  settlemt :  Contract  for  sale, 

p.  394,  form  iv. :  And  whas  the  sd  ppal  sum  of  £ whch  Payment 

was  a  chge  on  the  sd  premes  at  the  date  of  the  sd  settlemt  ^^,|jL. 

of,  &c.,  and  the  intt  thron  was  in  the  yr pd  oflF  out  of 

moys  arlsg  from  a  sale  of  pt  of  the  sd  settled  estes,  and  the 
only  chges,  estes,  or  intts  now  subsistg  upon  or  in  the  sd 
hereds  first  hinafter  described  and  appted,  wch  ai-e  prior 
and  paramount  to  the  uses  of  the  sd  settlemt,  and  wd  there- 
fore not  be  over-reached  by  an  exercise  of  the  power  of  sale 

thrin  contd  as  afsd,  are  the  sd  jointure  rent-chge  of  £ , 

limited  to  the  sd  C.  by  the  sd ,  prior  instrumt,  and  the 

sd  term  of yrs,  vested  in  the  sd  D.,  for  securg  the 

same,  and  the  sd  sum  of  £ chged  thron  for  portions  by 

the   sd,   &c. :  And  whas  the  sd  C.  has  [C.  and  D.  have  Agreement 
respl}']  agrd  to  concur   in  these  psnts,  for  the  ppose   of     ^^^^' 
releasg  the  sd  hereds  first  hinafter  described  and  appted 
from  the  sd  rent-chge  (wch  is  seed  on  other  ppty  of  ample 
value),  [and  the  sd  term  for  securg  the  same] :  [And  whas  jointme 
the  paymt  of  the  sd  jointm'e  rent-chge  is  intd  to  be  seed  by  «»*- 
a  chge  upon  the  sd  pchase-moy  and  the  investmts  to  be  be^wured 

made  thof  under  the  trusts  of  the  sd  indre  of  settlemt,  and  **"  P°^" 

chase- 

the  income  thof  in  substiton  for  the  sd  hereds  and  premes  hby  money, 
reled  thfrom,  wch  chge  is  to  be  eflfected  by  an  indre  already 
engrossed  and  intd  to  be  exted  immedly  after  these  psnts,  but 
so  that  the  exon  of  such  indre  shall  not  be  deemed  necy  to  the 
yalidity  of  the  rele  hby  made,  or  be  material  to  the  title  of  the 
premes  first  hinafter  described  and  appted  (6)] :  And  whas  the 

(6)  Care  should  be  taken  that  the  deed  giving  the  subetitnted  security  is 
not  made  a  title  deed. 


^ 
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'■■o-      sd  B.  has  agrd  to  enter  into  Bach  covt  as  is  hinafter  contd  for 

'    iodenmifying  the  sd.  E.  in  respt  of  the  ei  sum  of  £ 

^*"»»^  and  intt,  wch  is  seed  on  other  ppty  of  ample  value,  and  in 

■■[■■■iiw   respt  of  the  succession  duty  payable  upon  the  dece  of  the 

•*"'■         sd   C. :    Recital  at   to   tide  deed;   p.  898 :    NOW   THIS 

WM-  INDRE  WITNETH  that  in  pauance  of  the  sd  recited  con- 

■  '"         tract  and  for  effectg  the  sd  sale,  and  in  couson,  &.C.,  pckase- 

motf  pd  to  A.,  (the  rect,  &c.).  the  sd  A.  aa  survivg  trustee  of 

the  sd  indre  of  settlemt  (a),  in  exercise  of  the  power  for  this 

ppose  in  the  same  indre,  and  in  the  sd  iadre  of  &c.,  the 

convce  of  after-pchated  lands,  by  referee  to  the  sd  indre  of 

settlemt,  resply  contd  as  afsd,  and  of  every  other  power 

enablg  him  in  this  behalf,  by  the  diron  of  the  sd  B.  directg 

^•^•***      M  beneficial  oner  (a),  doth  hby  revoke  and  make  void  all 

the  uses,  trusts,   powers,   and  provons,  by  and  in  the  sd 

indre  of  settlemt,  and  by  and  in  the  sd  indre  of,  Sk.,  by 

reference    tbto,   resply,  limited,  decld,  and  contd   of  and 

concerning  the  respive  hereds  first  and  secondly  hinafter 

Appoimt-     described  and  intd  to  be  hby  appted,  and  doth  hby  appt 

"""*■        that,  pceU  in  tiro  pit,  p.  402,  shall  henceforth  go  and  remain 

To  THE  Dsa  of  the  sd  E.,  his  hrs,  and  assigns:  AND  THIS 

Futlm      INDUE  FURTHER  WITNETH  that  in  psnance  of  the 

witMvetk,  gj  agi-eenit  in  this  behalf  and  in  conson  of  the  premes  the 


I  (d)  This  implies  a  coTen&nt  agAiiiBt  incmnbrnDcei  b?  A.,  and  fall  core- 
unts  for  title  bj  B.,  see  p.  126,  note  ;  at  h>  tbe  mode  of  impljiog  the 
coienanU  for  title,  if  B.  hs«  onl;  power  to  consent  to  oi  to  request  the  sale, 
gee  p.  J37,  form  XL,  and  note  (fr).  The  implied  coTsnant  for  right  to 
convef  in  this  Precedent  is  inaccurate,  by  reason  of  C.  and  D.  joining-  in  the 
coareyance,  bot  not  by  the  direction  of  B.,  see  p.  437,  note  ;  and  it  might 
be  better  to  import  B.'s  covenanU  b;  ft  separate  clause,  see  p.  439.  The 
nsltal  form  of  eipress  corenant  for  right  to  convej  woold  be,  "  that  he, 
the  sd  B.,  now  has  power  to  give  such  diron,  or, '  consent,' 
or, '  to  make  such  request,'  as  afsd,  and  that  the  sd  A.  now 
hti'i  ]Hi« .  r  to  appt  the  sd  premes  hby  appted,  and  every  pt 
fhiif,  to  tlie  use  of  the  sd  E.,  his  hrs  and  assigns,  in  mner 
afsd."  If  B.'BOOTBnMJt«eipre«  or  BUtatory  extend  to  the  acts  of  a  prior 
owner,  the  proviso  restricting  them  (see  p.  *40,  Fona  II.,  and  note),  thoold 
be  inserted. 
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sd  C,  as  mortgagee  {b),  at  the  request  of  the  sd  B.,  doth     ^uo* 

hby  rele  [and  the  sd  D.  as  trustee  at  the  request  as  well  of     ' 

the  sd  B.,  as  of  the  sd  C,  doth  hbj  surrender  and  assign]  ^«"« 
unto  the  sd  £.,  All  and  singb  the  hereds  and  premes  first  jointure, 
hinbfe  described  and  expd  to  be  hby  appted,  to  the  intent 
that  the  same  maj  henceforth  be  dischged  from  the   sd 

jointure  rent-chge  of  £ per  annum  limited  or  seed  to 

the  sd  C.  by  the  sd,  &c.,  and  from  every  pt  thof,  and  from 
all  powers  and  remedies  for  securing  the  same,  and  all 
claims  and  demands  in  respt  thof,  [and  that  the  sd  term  of 

yrs  may  become  absolutely  merged  and  extinguished 

in  the  &eehd  and  inhance  of  the  same  premes]  [or,  if  D.  is 

not  a  pa/rty,  that  the  sd  term  of yrs  may  cease  as  a 

satisfied  term] ;  Govt  by  B.  with  E.,  that  he  the  sd  B.,  ^^^^  ^ 
his  hrs,  exs,  or  ads,  will  at  all  times  hrafter  keep  the  sd  by  tenant 
E.,  his  hrs,  exs,  ads,  and  assigns,  effectually  indemnified  j^Jenj^ify 
firom  and  agst  the  sd  ppal  sum  of  £ chged  on  the  sd  p«rpbMer 

uoiinst 

premes  firstly  hby  appted  under  or  by  virtue  of  the  sd  indre,  charge  and 
&c.,  and  from  and  agst  all  intt  due  or  to  accrue  due  in  ??^®'' 
respt  thof  or  any  pt  thof,  and  from  and  agst  all  succession 
duty  wch  may  become  payable  in  respt  of  the  sd  premes 
firstly  hby  appointed,  or  any  pt  thof,  upon  the  death  of 
the  sd  C,  and  from  and  agst  all  claims,  demands,  actions, 
pcdgs,  costs,  and  expses  whatsr,  for  or  in  respt  of  the  sd 
ppal  sum  and  intt  and  succession  duty,  or  any  pt  thof  resply. 
Acknowemt  and  undertakg  by  B.  as  to  title  deeds,  p.  446. 
In  witness,  &c. 

^b)  It  might  be  better  to  make  the  jointress  give  an  express  covenant 
against  incumbrances ;  or  the  statutory  covenant  might  be  incorporated 
expressly  as  at  p.  439. 

(c)  The  covenant  of  indemnity  against  the  succession  duty,  which  will  indemnity 
become  payable  on  the  death  of  the  jointress,  should  be  inserted  ;  but  it  as  to  snc- 
appears  to  be  unnecessary,  although  the  jointure  overrides  the  settlement ;  cession 
see  Iht^daU  v.  Meadows,  9  £q.  212  ;   6  Ch.  501  ;   Re   Warwr's  Settled  ^^^1* 
Ettatet,  50  L.  J.  N.  S.  (Ch.)  542  ;  Hanson,  3rd  ed.  232,  287,  330. 
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PBXO. 


Recitals. 

Familj 
arrange- 
ment. 


Wit- 
nesseth. 

Grant. 


CONVEYANCE    of   Freeholds   as  parts   of  a  Family 

Arrangement  (a). 

PAjtTiESy  A.,  1 ;  B.,  2.  Recite  seisin  of  A.  And  whas,  in 
order  to  make  pro  von  for  the  sd  B.,  and  as  pt  of  and  in 
conson  of  a  family  arrangemt  the  other  pt  whof  is  contd  in 
and  has  been  fully  carried  into  effect  by  an  indre  bearing 
even  date  with  and  exted  before  these  psnts  and  expd,  &c., 
the  sd  A.  is  desirous  and  has  agrd  to  convey  the  sd 
hereds  to  the  sd  B.  in  mner  hinafter  expd :  And  whas, 
although  the  sd  indre  of  even  date  herewith  is  hinbfe 
referred  to  as  forming  a  valuable  conson  for  the  convce 
intd  to  be  hby  made  it  is  nevs  the  intention  of  the  sd  A. 
(as  he  doth  hby  exply  declare)  that  these  psnts  shall  operate 
and  take  effect  independently  of  that  indre  and  so  that  the 
same  shall  in  no  wise  form  pt  of  the  title  to  the  sd  hereds 
intd  to  be  hby  conveyed  (b).  NOW  THIS  INDRE  WIT- 
NETH  that  in  psuance  of  the  sd  arrangemt  and  in  conson 
of  the  premes  the  sd  A.  as  beiieficial  owner  doth  hby  grant 
unto  the  sd  B.,  peels ;  Habendum,  unto  and  to  the  use 
of  the  sd  B.  his  hrs  and  assigns.     In  vhitness,  &c. 


{a)  This,  though  not,  strictly  speaking,  a  conyevance  on  sale,  may  con- 
veniently find  a  place  here.    As  to  family  arrangements,  see  p.  63,  note  (a). 

(J)  See  p.  637,  note.  In  spite  of  this  recital  the  other  deed  might 
posably  be  called  for  to  Terify  the  statement  that  it  created  a  valuable 
consideration,  so  as  to  prevent  this  deed  from  being  impeachable  as 
voluntary  ;  and  possibly  also  to  show  that  the  consideration  did  not 
make  this  deed  liable  to  ad  valorem  stamp  duty ;  but  this  might  be 
avoided  by  getting  the  stamp  adjudicated.  So  far  as  the  implication  of 
covenants  for  title  by  the  use  of  the  words  "  as  beneficial  owner  "  is  con- 
cerned, it  is  conceived  that  a  deed  expressed  to  be  for  valuable  considera- 
tion Qe.  g.  '*  for  divers  good  and  valuable  consons  ")  though  not 
so  in  fact,  would  be  effectual  against  the  grantor  by  estoppel ;  but  where 
there  is  any  doubt  as  to  the  deed  being  for  valuable  consideration  it  might 
be  better  expressly  to  incorporate  the  statutory  covenants,  see  p.  439,  form 
xiir. 
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XXXVI. 

SURRENDER  of  Freeholds  hy  Tenant  for  Life   to     pma 

Remainderman  in  fee  (c),  ^axn. 

Parties,  A.,  tenant  for  life,  1 ;  B.,  remrmany  2.     Recitals 
showing  the  titles  of  the  pties,  p.  886,  form  vin.  or  ix.    And  Contnct 
WHAS  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  and 
surrender  to  him  of  the  life  este  of  the  sd  A.,  in  the  hereds 
hby  assured  for  the  sum  of  £ .    NOW  THIS  INDRE,  Wit- 

noBseth. 

&;c.,  eonson,  red,  the  sd  A.  as  beneficial  owner,  both  hby 
grant  and  surrender  unto  the  sd  B.,  peels,  p.  402  :  To  hold  Haben- 
the  same  Unto  and  to  the  use  of  the  sd  B.  his  hrs  and  ^^^ 
assigns  for  and  during  the  life  of  the  sd  A.,  to  the  intent 
that  the  este  for  life  of  the  sd  A.  in  the  sd  premes,  may 
merge  and  be  extinguished  in  the  reversion  and  inhance 
thof,  and  that  the  sd  B.  may  become  seised  of,  or  entled  to 
the  same  premes  for  an  este  of  inhance  in  fee  simple  in 
possou.    In  witness,  &c. 


XXXVII. 

CONVEYANCE  of  Reversion  in  fee  of  Freeholds     p^,^ 
to  a  Purchaser.      Covenant  by  Purchaser  to    xxxrii. 
pay  Succession  Duty. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.    Short  recital  of  Recitals. 
title  of  A.  in  reversion  expectant  on  the  dece  of  X.,  the 

(f )  Although  a  tenant  for  life  cannot  divest  himself  of  his  powers  under 
the  Settled  Land  Act,  1882,  even  by  an  oat  and  out  conveyance  of  his  life 
estate  (see  s.  60  (1))  ;  it  seems  clear  that  in  the  case  in  the  text  the  powers 
must  be  gone,  as  the  settlement  is  at  an  end.  Bat  if  there  were  charges 
of  jointures  or  portions  still  subsisting  under  it,  the  case  would  be  otherwise. 
On  a  purchase  of  a  reversion  the  powers  of  sale  and  leasing  given  by 
the  Settled  Land  Act,  1882,  to  the  tenant  for  life  or  other  limited  owner, 
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PRia 
xxxni. 

Contnci. 


Wit- 
nesseth. 

Grant. 

To  pnr- 
cfaaiser  in 
fee. 


tenant  for  Kfe,  p.  885  :  And  whas  the  sd  A.  has  agrd  with 

the  sd  B.  for  the  sale  to  him  for  the  sum  of  £ of  the 

reversion  and  inhance  in  fee  simple  of  the  sd  A.,  expectant 
on  the  dece  of  the  sd  X.,  of  and  in  the  sd  hereds,  and  it  has 
been  farther  agrd  that  the  succession  duty  payable  in  respt 
of  the  sd  premes  upon  the  dece  of  the  sd  X.,  shall  be  pd  by 
the  sd  B.,  and  that  he  shall  enter  into  the  covt  in  relon 
thto  hinafter  contd :  NOW  THIS  INDRE  WITNETH 
that,  &c.,  conson  (the  rect,  &c,),  the  sd  A.  aa  beneficial  ownei 
doth  hby  grant  unto  the  sd  B.,  pcels^  p.  402  :  To  hold  the 
same  Unto  and  to  the  use  of  the  sd  B.^  his  hrs  and 
assigns,  subjt  to  the  este  for  life  of  the  sd  X.  in  the  same 
premes :  Covt  by  B.  to  pay  succession  duty  {d),  p.  450,  arid 
see  note  thto.    In  witness,  &c. 


PKBO. 
ZXXVIII. 


Wit- 
nesseth. 


xxxvni. 

RELEASE  of  Reversion  in  fee  of  Freeholds,  ex- 
pectant on  an  Estate  for  Life,  to  the  Tenant 
for  Life. 

Parties,  A.  remrman,  1 ;  B.,  tenant  for  life,  2.  Recitals 
as  in  the  last  Precedent,  mutatis  mutandis.  NOW  THIS 
INDRE  WITNETH,  &c.,  conson  (the  rect,  &c.),  the  sd  A., 
as  beneficial  owner,  doth  hby  grant  and  rele  unto  the  sd  B., 
peels,  p.  402 :   To   hold  the  same  premes  Unto  and  to 

which  he  cannot  assign  or  release  or  contract  not  to  exercise  (s.  50),  shoold 
be  borne  in  mind.  His  statatorj  power  of  sale  overrides  any  previous  sale 
by  the  reversioner ;  MTi^elwrtgkt  v.  Walker^  23  Ch.  D.  752.  As  to  whether 
it  can  be  restrained  or  interfered  with,  see  Thomas  v.  WUliamfij  24  Ch.  D. 
Sales  of  658.  As  to  sales  of  reversions,  see  31  &  32  Vic  c.  4,  and  cases  decided 
reversions,  thereunder,  enumerated  in  the  notes  to  Chesterfield  v.  Jansten,  1  W.  &  T., 
L.  C.  624,  6th  ed. ;  Fry  v.  Laiie,  40  Ch.  D.  312. 

(rf)  If  "  estate  "  duty  is  chargeable  under  the  Customs,  &c.  Act,  1889,  52 
Vic.  c.  7,  s.  6,  the  covenant  may  have  to  extend  to  that  duty ;  but  if  A.  is 
parting  with  only  part  of  his  reversion  it  will  have  to  be  considered  how  that 
duty  is  to  be  borne. 
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pKia 
xxzYin. 


THE  USE  of  the  sd  B.  his  hrs  and  assigns  subjt  to  the  este 

for  life  of  the  sd  B.  in  the  sd  premes,  to  the  intent  that  the      

same  may  merge  and  be  extinguished  in  the  reversion  and  H»ben- 
inhance  thof,  and  that  the  sd  B.  may  be  henceforth  seised 
of  or  entled  to  the  fee  simple  and  inhance  in  posson  thof ; 
Covt  by  B.  to  pay  succession  duty,  p.  450  {e).    In  witness,  &c. 


CONVEYANCE  of  Reversion  in  fee  of  Freeholds 
to  a  Lessee  for  years  (a).  Variations  where 
Restrictive  Covenants  contained  in  the  Lease 
are  kept  alive  (&). 

Parties,  A.,  reversioner,  1 ;  B.,  lessee,  2.    Recite  lease  of 
«*  the  messe,  &c.,  and  hereds  hinafter  mentd,"  from  A.  to 


PEia 

ZXXIX. 


Co)  A  purchase  of  the  reversion  in  fee  by  a  tenant  for  life  of  a  lease  re- 
newable by  contract  or  custom  enures  for  the  benefit  of  the  remaindermen  ; 
PhilUps  V.  PhUlijfS,  29  Ch.  D.  673 ;  but  there  does  not  appear  to  be  any 
authority  for  extending  this  doctrine  to  a  lease  not  renewable,  unless  the 
tenant  for  life  is  also  trustee  or  executor. 

(J)  If  the  conveyance  is  subject  to  restrictive  covenants  corresponding  Variations. 

^th  those  in  the  lease,  the  recital  of  the  contract  will  be,  "  subjt  to  the 

restrictive  covts  by  the  sd  B.  and  provons  hinafter  contd  ;  " 
and  the  habendum  will  be,  "  subjt  also  to  the  condons  and 
restrons  mentd  in  the  schdle  hto  as  obligons  bindg  in 
perpetuity  upon  the  hereds  hby  assured ;  "  and  the  following 
covenant  will  be  added:  "  And  the  sd  B.  hby  covts  with  the  sd 

A.,  as  owner  of  the este,  his  hrs  and  assigns,  that  the 

sdB.  and  all  psons  claimg  through  or  under  him  will  at  all 
times  hrafter  observe,  pform,  and  fulfil  with  referee  to  the 
hereds  hby  assured  all  the  condons  and  stipulons  contd  in 
the  schdle  hto,  And  further  that  if  the  sd  lease  and  the 
term  thby  created  be  not  efifectually  merged  and  extinguished 

(<•)  See  note  (^  last  page. 


544 


CONVEYANCES   ON   SALE. 


XZXIX. 

Wit. 

ll€MOtJl« 


Haben- 
dum. 


B.f  p.  880 ;  Contract  for  sale  of,  "  the  reversion  and  inhance 
in  fee  simple  expectant  on  the  hinbfe  recited  lease  of,  Sec, 
of   and    in    the  sd  messe,  &c.,"  p.  898:    NOW    THIS 
INDRE   WITNETH,  &c.,  conson  (the  rect,  &c.),  the  sd 
A.,  as  beneficial  owner,  doth  hby  grant  and  rele  unto  the 
sd  B.,  peels,  p.  402  :  To  hold  the  same  Unto  and  to  th£ 
USE  of  the  sd  B.,  his  hrs  and  assigns,  subjt  to  the  hinbfe 
recited  indre  of  lease  and  to  the  term  thby  created  bat  to 
the  intent  that  the  sd  term  may  be  henceforth  absolutely 
merged  in  and  consolidated  with  the  reversion  and  inhance 
in  fee  simple  of  the  sd  premes  expectant  on  the  determinon 
of  the  sd  term.    In  witness,  &c. 


XL. 

PBio.  XL  CONVEYANCE  of  Freeholds  by  equitable  Tenant 

for  Life  and  Remaindermen,  and  a  Trustee  in 
wliom  the  legal  estate  is  outstanding. 

Parties,  A,,  tenant  for  life,  and  B.,  C,  and  D.,  remrmen. 
Recitals.  1 ;  E.,  tree,  2 ;  F.,  pclmser,  8.  Recite  will  of  X.,  under 
wch  the  ppty  has  become  vested  in  E.,  in  trust  for  A.  for  life, 
with  remr  to  B.,  C,  and  D.,  as  tenants  in  common  in  fee ; 
Death  of  testor  and  probate,  p.  889 ;  Contract  for  sale,  p. 
895 ;  And  whas  it  has  been  agrd  that  the  sd  pchase-moy 
shall  be  pd  to  the  sd  pties  hto  of  the  first  pt,  jtly  and  upon 
their  jt  rect ;  Recital  as  to  munimts,  p.  898 ;  [And  whas  the 

by  virtue  of  these  psnts  then  and  in  such  case  the  sd  B. 
and  those  claimg  under  him  will  as  the  reversioner  or 
reversioners  expectant  on  the  sd  lease  enforce  at  all  times 
hrafter  so  long  as  the  sd  lease  shall  subsist  all  covts  and 
Condons  in  the  sd  lease  wch  correspond  with  any  of  the 
Condons  and  stipulons  contd  in  the  schdle  hto  or  the  breach 
or  non-pformce  of  wch  wd  be  contrary  to  any  of  such 
Condons  or  stipulons," 
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succession  duty  payable  upon  the  dece  of  the  sd  A,  in  respt  fbw^l. 
of  the  sd  premes  hby  assured,  has  been  compounded  for  Pkyment 
and  pd  and  satisfied  by  the  sd  B.,  C,  and  D.,  prior  to  the  ^^^^^' 
exon  of  these  psnts]  (a) :  NOW  THIS  INDRE  WITNETH  ^"1°.  "  ' 

that  in  psuance,  &c.,  and  in  conson  of  the  sum  of  £ ,  to  ic»seth. 

the  sd  pties  hto  of  the  first  pt  pd  by  the  sd  F.  (the  rect, 
Ac),  the  sd  E.,  as  tnutee,  by  the  diron  of  the  sd  pties  hto  ^ 
of  the  first  pt,  doth  hby  grant,  and  the  sd  A.  as  beneficial 
owner,  as  to  the  este  for  his  life,  and  all  other,  if  any,  his 
este  or  intt  in  the  hereds  hby  assured,  doth  hby  grant,  and 
the  sd  B.,  C,  and  D.,  each  of  them  conveying  as  beneficial 
owner  of  one  equal  third  pt  of  the  reversion  in  fee  simple 
[or,  if  they  are  enUd  unequally,  as  beneficial  owner  of  the  pt 
or  share  of  or  in  the  sd  premes  to  wch  he  or  she  is  entled 
as  hinbfe  appears  in  reversion]  expectant  on  the  life  este  of 
the  sd  A.  in  the  sd  premes,  and  all  other,  if  any,  their 
respive  estes  or  intts  thrin,  do  resply  hby(fc)  grant  and 
confirm  unto  the  sd  F.,  peels,  p.  402,  Habendum  to  F.  in 
fee ;  [Acknowemt  and  undertakg  by  A,  as  to  munimts  in  his 
posson  and  retained  by  him  relatg  to  the  fee,  or  to  his  life 
este  only,  and  by  B.,  C,  and  D.  resply  as  to  any  munimts  in 
the  posson  of  and  retained  by  them  resply  relatg  to  their 
reversionary  intts  only,  p.  447.]  (c).     In  witness,  &c. 

(a)  If  the  daty  is  not  paid  in  advance,  a  covenant  for  payment  should  be  Succession 
inserted  ;  see  p.  451.    As  to  the  commutation  of  duty  in  respect  of  a  rever-  duty, 
sion,  see  the  Succession  Duty  Act,  1853,  s.  41  ;  and  as  to  personalty,  see  43 
Vic.  c.  14,  8.  11  ;  see  also  as  to  "estate  duty,'^  the  Customs,  &c.  Act,  1889,  62 
Vic.  c.  7,  ss.  5 — 9. 

(^)  If  the  interests  of  the  parties  of  the  first  part  are  shown  by  the 
recitals,  they  may  convey  as  follows  (see  p.  435,  note)  : — 

"  And  they,  the  sd  pties  hto  of  the  first  pt,  each  of  them 
conveying  as  beneficial  owner  of  the  respive  este,  share,  or 
intt  in  the  hereds  hby  assured,  to  wch  he  or  she  is  entled, 
as  hinbfe  appears,  and  all  other  (if  any)  his  este  or  intt 
thrin,  do  resply  hby,  &c." 

(c)  See  p.  442,  note.  The  acknowledgment,  &c.,  of  the  tenant  for  life  as 
to  the  muniments  relating  to  the  fee  will  of  course  suffice,  without  the 
reversioners  joining  in  it,  and  their  doing  so  would  be,  in  fact,  inefficacious, 
88  the  deeds  are  not  in  their  possession  ;  see  p.  442,  note. 

K.E. — VOL.  I.  N  N 
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fAia  xu.  CONVEYANCE  of  freeholds  by  Tenants  in  common 

having  various  interests.    Variations  where  one  of 
the  vendors  is  an  Infant  (a). 

Parties,  A.,  owner  of  share,  1 ;  B.,  and  C,  his  wife,  owners 
of  share,  2 ;  D.  and  E.,  trees  for  sale  of  share,  3  ;  F,,  tenant 

\fiXQ  (a)  In  the  case  of  the  married  woman  C,  it  is  assumed  that  the  marriage 

mode  of  and  acquisition  of  the  share  were  both  prior  to  1883,80  that  the  law  previous 

conveyance  to  the  Married  Women's  Property  Act,  1882,  applies.    As  to  conveyances  by 

by  parties  jnarricd  women,  see  p.  518,  note.    As  to  the  case  of  the  sale  by  the  executor 

^*  .  G.  under  a  power  of  sale  to  imy  debts,  see  p.  469,  note.  As  to  the  share  of  H. 

various  «•'»«.» 

intensts.     ^^^  ^->  ^^  miR^^  ^  sold  by  H.  as  tenant  for  life  under  the  Settled  Land  Act, 
1882,  the  purchase-money  being  paid  to  the  trustees  of  the  settlement ;  but  the 
course  adopted  in  the  text  is  simpler,  as  it  enables  trustees  to  be  dispensed  with. 
*    .  If  one  of  the  vendors  is  an  infant,  his  share  may  be  conveyed  by  the 

infant.  **  trustees  of  the  settlement,"  if  any,  or  otherwise  by  a  person  appointed 
by  the  Court,  under  the  Settled  Land  Act,^  1882  (see  note,  p.  495 ;  and 
Precedent  xxi.,  p.  504)  ;  which  is  the  better  plan ;  or  (according  to  a  plan 
sometimes  adopted),  the  infant  might  be  made  a  party,  the  other  vendors  or 
some  of  them  covenanting  for  his  execution,  and  his  share  of  the  purchase- 
money  being  paid  to  them  or  retained  by  the  purchaser  in  the  meantime. 
The  following  additions  to  the  above  Precedent  are  applicable  to  that 
case : — 

Recital  as  *'  ^^^  WHAS  it  has  been  agrd  that  the  sd,  infant,  shall  be 
to  convey  made  a  pty  to  these  psnts  to  the  intent  that  he  shall  exte 
Oi^eot     ^^^  same  when  he  shall  have  attained  the  age  of  twentj-one 

infant.       yrs,  and  that  the  sd  other  pties  hto  of  the pts  shall 

enter  into  the  covt  hinafter  contd  to  procure  such  exon  by 
him  and  orwise  as  hinafter  mentd,  And  that  the  sam  of 

£ being  the  share  of  the  sd,  infant,  of  the  sd  pchase- 

moy  shall  in  the  meantime  be  retained  by  the  sd  N.  and 
shall  be  pd  to  the  sd,  infant,  his  hrs  or  assigns  with  intt  at 

the  rate  of  £ per  cent,  per  annum,  from  the  date  of 

these  psnts,  upon  these  psnts  being  duly  exted  or  confirmed 
by  and  made  bindg  on  the  sd,  infant,  his  hrs  or  assigns  as 
hinafter  mentd,  and  that  the  sd  N.  shall  be  entled  to  the 
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for  life  of  last-mentd  share,  4 ;  G.,  exor  with  power  of  sale  of  ^"^'  '"• 
share,  6;  H.  and  K.,  tenant  for  life  and  remrman  of  share, 
6 ;  L.  and  M.,  coparceners  of  share,  7 ;  N.,  pchaser,  8 ;  Recite 
will  of  X.,  devisg  premes  to  his  chn  at  21,  d:c.,  as  tenants  in  Recitals. 
common  in  fee ;  Death  and  probate,  p.  389 ;  That  X,  left 
issue  six  chn  all  of  whom  attained  21,  namely,  A.,  C,  the 
wife  ofB.y  F.,  P.,  Q,  and  R, ;  SettUmt  on  marre  of  F,  con^ 
veying  his  share  to  trees,  D.  and  E,,  in  trust  for  \pr  with  a 
power  of]  sale  with  his  consent;  Will  of  P.  containing  a 
chge  of  debts  implying  a  power  of  sale  in  the  exor,  G. ;  Death 
and  probate ;  Will  of  Q.  devisg  his  share  to  H.for  life,  remr 
to  K.  in  fee ;   Death  and  probate ;    Death  of  R.  intestate 
leavg  L.  and  M.,  his  iivo  daurs,  coheiresses  ;  [And  whas  by  How 
the  means  afsd  the  sd  pties  hto  of  the  first  seven  pts  are  ■***'*■  jj'* 
now  entled  to  or  have  power  to  dispose  of  the  sd  hereds  and 
premes  in  the  respive  shares  and  mner  following  (that  is  to 
say),  the  sd  A.  is  entled  to  one  equal  undivided  sixth  share 

posson  or  rents  and  profits  of  the  entirety  of  the  sd  premes 
from  the  date  of  these  psnts. 

**  And  each  of  them  the  sd  pties  hto  of  the  first  pt,  other  Covenant 
than  the  sd,  infant,  doth  hby  covt  with  the  sd  N.,  his  hrs  |[hla/^^"^ 
and  assigns,  that  the  sd,  infant,  upon  attaining  the  age  of  vey  when 
twenty-one  yrs,  or  in  the  event  of  his  death,  his  hrs  and  °  *^^ 
also  any  other  pson  or  psons  claiming  under  him  any  este 
or  intt  in  his  sd  share  of  the  sd  premes  hby  assured,  shall 
forthwith  or  at  any  time  thrafter  upon  the  request  of  the 
Bd  N.,  his  hrs  or  assigns,  but  at  the  cost  of  the  sd  pties  hto 
of  the  first  pt,  or  some  or  one  of  them,  and  upon  paymt  of 
the  share  of  the  sd,  infant,  in  the  sd  pchase-moy  with  intt 
as  afsd,  and  witht  any  further  sum  of  moy  or  conson  being 
pd  by  or  claimed  from  the  sd  N.,  his  hrs  or  assigns,  exte 
these  psnts,  or  such  other  assurce  or  instrumt  for  confirm- 
ing these  psnts  and  the  assurce  and  covts  hinbfe  contd,  and 
makg  the  same  bindg  on  the  sd,  infant,  and  his  hrs  and  all 
psons  claiming  under  him  as  afsd,  as  by  the  sd  N.,  his  hrs 
or  assigns,  may  be  reaably  required." 

H  N  2 
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>Bio.  xu,  in  his  own  right ;  the  sd  B.  and  C.  are  entled  to  one  other 
sixth  shate  in  right  of  the  sd  G. ;  one  other  sixth  share  is 
Tested  in  the  sd  D.  and  E.  as  trees  of  the  sd  settlemt  of, 
&€.,  in  trusty  with  the  consent  of  the  sd  F.  to  sell  the  same 
and  give  rects  for  the  pchase-moy  thof ;  the  sd  G.,  as  exor 
of  the  sd  P.,  deced,  and  by  virtue  of  the  chge  of  debts 
contd  in  his  sd  will  as  afsd,  has  power  to  sell  one  other  sixth 
share  and  to  give  rects  for  the  pchase-moj  thof;  one  other 
sixth  share  is  vested  in  the  sd  H.  during  his  life  with  remr 
to  the  sd  K.,  in  fee  simple  under  the  sd  will  of  the  sd  Q. 
deced ;  and  the  remaining  one  sixth  share  is  vested  in  the 
sd  L.  and  M.  in  coparcenary  as  coheiresses  of  the  sd  R. 
Agreement  deced  (6)] ;  And  whas  the  sd  pties  hto  of  the  first  seven  pts 
for  sale,     j^^  virtue  of  their  respive  estes,  powers,  and  intts,  and  as  to 
the  sd  D.  and  E.  in  exon  of  the  trust  for  sale  contd  in  the 
sd  indre  of  settlemt  of,  &c.,  with  the  consent  (hby  testified) 
of  the  sd  F.,  and  as  to  the  sd  G.,  in  exercise  of  the  power 
of  sale  vested  in  him  under  the  will  of  the  sd  P.  as  afsd, 
have  resply  contracted  with  the  sd  N.  for  the  absolute  sale 
to  him  of  the  entirety  of  the  sd  hereds  and  premes  hby 
assured  and  the  fee  simple  in  posson  thof,  for  the  sum  of 

Wit.         £ :    NOW    THIS     INDRE     WITNETH    that    in 

nesBoth.     psuance,  ic,  and  in  conson  of  the  sum  of  £ now  pd 

Coniiden-  ^J  *be  sd  N.  as  follows,  namely,  the  sum  of  £ being  one 

tion.  equal  sixth  pt  thof  to  the  sd  A.,  the  like  sum  of  £ to 

the  sd  B.  and  C,  the  like  sum  of  £ to  the  sd  D.  and 

E.,  the  like  sum  of  £ to  the  sd  G.,  the  like  sum  of 

£ to  the  sd  H.  and  K.,  and  the  sum  of  £ being 

one  equal  twelfth  pt  thof  to  each  of  them  the  sd  L.  and  M. 

(the  rect  of  wch  sd  sevl  sums  so  pd  to  them  resply  as  afsd 

the  sd  sevl  pties  hto  of  the  1st,  2nd,  8rd,  6th,  6th,  and  7th 

Convey-      pts  do  resply  hby  acknowe)  (c),  tlie  sd  A.  as  beneficial  owner 

ance  of        

sharos.  ^^)  '^^  recital  in  brackets  is  annccessary,  bat  where  the  previous  recitab 

are  complicated  it  is  sometimes  useful  to  sum  up  the  result  in  this  way ;  and 
this  recital  might  be  made  the  basis  of  a  short  recital  of  the  title,  so  as  to 
avoid  detailed  recitals  of  the  various  instruments  and  eventa 

(e)  If  the  vendors  are  all  beneficial  owners  the  purcbasc-money  need  not 
be  apportioned  by  the  deed  ;  see  p.  400,  note. 
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as  to  one  equal  sixth  pt  of  the  hereds  hiiiafter  described  ^*'^  "■*• 
and  intd  to  be  hby  assured  doth  hby  grant,  And  the  sd  C, 
as  beneficial  owner  as  to  one  other  equal  sixth  pt  of  the  same 
premes  with  the  concurrce  of  the  sd  B.,  her  husband,  doth 
hby  grant,  and  the  sd  B.,  as  beneficial  owner  as  to  the  same 
one  sixth  pt  doth  hby  grant  and  confirm,  And  the  sd  D. 
and  E.  as  trees  as  to  one  other  equal  sixth  pt  of  the  same 
premes  with  the  consent  (hby  testified)  of  the  sd  F.,  do  hby 
grant,  and  the  sd  F.  as  beneficial  owner  as  to  the  sd  last- 
in  en  td  one  sixth  pt  doth  hby  convey  and  confirm,  And  the 
sd  G.  as  personal  representative  of  the  sd  P.  deced  as  to  one 
other  equal  sixth  pt  of  the  sd  premes,  and  in  exercise  of  the 
power  of  sale  vested  in  him  the  sd  G.  by  virtue  of  the  sd 
will  of  the  sd  P.  and  of  every  or  any  other  power  enablg 
him  in  this  behalf  doth  hby  appt  and  convey.  And  the  sd 
H.  as  beneficial  owner  as  to  the  este  for  his  life  in  one  other 
equal  sixth  pt  of  the  sd  premes  doth  hby  grant,  and  the  sd 
K.  as  beneficial  owner  as  to  the  revei'sion  or  remr  in  fee 
simple  expectant  on  the  life  este  of  the  sd  H.  of  and  in  the 
same  one  sixth  pt  doth  hby  grant.  And  each  of  them  the  sd 
L.  and  M.  as  beneficial  owner  as  to  one  moiety  of  the 
remaining  one  equal  sixth  pt  (being  one  equal  twelfth  pt  of 
the  entirety)  of  the  sd  premes  doth  hby  grant  (d),  And  all  General 

QtT)  As  to  the  covenants  for  title,  &c.,  implied,  see  p.  425  et  seq.,  note  ;  Ck>Tenant8 
p.  435.  It  would  in  this  case  be  simpler  and  shorter  to  frame  the  convey-  for  title. 
ance  in  the  following  form,  the  implied  covenants  of  the  beneficial  owners 
being  qualified  by  a  proviso  at  the  end  of  the  deed,  as  follows  (see  p.  428, 
note  ;  p.  439)  ;  and  in  a  case  in  which  the  interests  of  the  parties  are  un- 
certain Qf-g,,  where  thej  depend  on  a  will  of  doabtfal  construction),  this 
mode  cf  conveyance  must  almost  necessarily  be  adopted.  Sec  the  next 
note : — 

"  The  sd  respive  pties  hto  of  the  1st,  2nd,  4th,  6th,  and  Form  of 
7th  pts  as  beneficial  owners,  as  and  accordg  to  their  respive  b°°^*raoiw 
shares,  estes,  intts  and  powers  in  or  over  the  hereds  hinafter  having 
described,  &c.,  do  resply  hby  grant,  appt,  and  convey,  and  the  i^ni^r^*5a 
sd  D.  and  E.  as  trustees  of  the  sd  indre  of  settlemt  of,  &c.,  as 
to  one  equal  sixth  pt  of  the  same   premes  and  with  the 
consent  (hby  testified)  of  the  sd  F.  do  hby  grant,  And  the 
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words  of 

conyey- 

anoe. 


Pile  xu.  the  8(1  pties  hto  of  the  first  seven  pts,  as  to  all  other  (if 
any)  the  shares,  estes,  or  intts  of  or  in  the  sd  premes,  or 
any  pt  thof,  wch  they  have  resply  power  to  convey  or  dispose 
of,  do  resply  hby  grant,  appt,  and  convey  (e),  unto  the  sd 
N. ;  peels,  p.  402;  Habendum  to  N.  in  fee,  l^Acknowemts 
and  tindertahgs  as  to  deeds  retmned,  see  p.  447  et  seq."}     In 

WITNESS,  &c. 


ProTiso 
restricting 
iiuplied 
coTonants 
for  title. 


Import- 
ance of 
inserting 
general 
words  of 
cooTey- 
ance. 


sd  G.  as  personal  representative  of  the  sd  P.  deced,  as  to 
one  equal  sixth  pt  of  the  sd  preines  and  in  exercise,  &c.,  doth 
hby  appt  and  convey  unto,  &c. 

**  Provd  always,  and  it  is  hby  agrd  and  decld  that  the 
covts  for  the  title  to  and  further  assurance  of  the  sd  premes 
hby  assured  wch  are  implied  by  the  assurance  hby  made  on 
the  pt  of  the  sd  respive  pties  hto  of  the  1st,  2nd,  4th,  6th, 
and  7th  pts  shall  be  limited  as  follows,  namely,  the  covts  of 
each  of  them  the  sd  respive  pties  of  the  Ist,  2nd,  and  4th  pts 
to  one  equal  6th  pt  of  the  sd  premes,  the  covts  of  the  sd  H. 
to  the  estc  for  his  life  in  one  equal  sixth  pt  thof,  the  covts 
of  the  sd  K.  to  the  reversion  or  remr  in  fee  simple  expectant 
on  the  dece  of  the  sd  H.  in  the  same  one  sixth  pt,  and  the 
covts  of  each  of  them  the  sd  L.  &  M.  to  one  equal  twelfth  pt 
of  the  sd  premes.' 


i> 


(e")  Where  the  particular  share  or  estate  which  each  party  is  intended  to 
oouYej  is  defined,  as  in  the  text,  in  order  to  limit  the  operation  of  the 
statutory  covenantSi  there  may  be  a  considerable  risk  of  miscarriage, 
through  the  interests  of  the  parties  being  misstated,  and  the  operation 
of  the  conveyance  being  thereby  restricted  ;  as  the  Conr.  Act,  1881,  s.  63, 
making  a  conveyance  pass  **  aU  the  estate  "  of  the  conveying  parties,  might 
be  held  to  be  excluded  by  the  expression  of  a  contrary  intention.  The 
above  general  words  of  conveyance,  which  imply  no  additional  covenant, 
are  therefore  added,  see  p.  433,  note  (d)  ;  and  compare  Precedent  xu 
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XUI. 

CONVEYANCE   of  Copyholds    hy    Executors   or  pww.  xui. 
Trustees  under  a  Will  containing  a  mere  Direc- 
TiON  for  Sale  of  the  Copyholds,  or  a  devise  of 
them  to  such  Uses  as  the  Trustees  shall  appoint^ 
and  subject  thereto  to  them  in  Trust /or  Sale  (a). 

Parties,  A.  and  B.,  exs  pree«],  1 ;  C,  pchaser,  2.  Recite  Recitals. 
will,  settg  out  fully  the  diron  to  the  exs  to  sell  the  copyhds  {or 
the  devise  to  such  uses  as  the  trees  shall  appt,  and  in  default 
to  them  in  trust  for  sale}  and  the  rect  clause  (if  any),  [and  the 
apptmt  of  exs"],  death  and  probate,  and  tester's  seisin,  p.  882. 
And  whas  the  sd  A.  and  B.,  psuant  to  the  direction  for  sale 
contd  in  the  sd  will  as  afsd,  have  agrd,  &c.,  contract  for  sale, 
p.  894,  "  of  the  copyhd  hereds  hby  assured  "  :  NOW  THIS  Wit- 
INDRE  WITNETH  that  in  psuance,  &c.,  and  in  conson,  ''^''*^- 
&c.  (the  rect,  &c.),  they  the  sd  A.  and  B.  as  such  psonal 
repyes  [trees]  as  aftd  and  in  psuance  of  the  diron  for  sale  in 
the  sd  will  contd  as  afsd,  and  of  ever}'  or  any  power  or 
authority  enablg  them  in  this  behalf,  do  resply  hby  bargain,  ConTej- 
sell,  appt,  and  assure  unto  the  sd  C,  peels,  p.  402,  To  hold  *"^* 


(0)  If  the  trustees  or  executors  sell  before  the  heir  or  devisees  in  trust  Admission 
are  compelled  by  the  lord  to  obtain  admittance,  the  purchaser  is  entitled  to  ^'  P^''* 
be  admitted  without  a  previous  admittance  of  the  heir  or  trustees,  thus  ^"^■®^' 
saving  a  fine,  whether  the  will  contains  a  mere  direction  to  the  executors 
and  trustees  to  sell  QThe  Queen  v.  Wilson,  3  B.  &  S.  201),  or  a  devise  to  such 
uses  as  the  trustees  should  appoint  {Glast  v.  RiehurdsoUy  9  Ha.  698, 2  De  G. 
M.  It  G.  658).    The  conveyance  is  therefore  effected  by  a  deed  operating  by 
way  of  bargain  and  sale  or  appointment,  perfected  by  admittance,  without 
any  surrender. 

As  the  sale  in  this  case  is  made  under  a  direction  or  trust  for  sale,  the 
case  is  within  the  Settled  Land  Act,  1882,  s.  63,  and  the  Amendment  Act  of 
1884, 68. 6  (1)  and  7,  and  the  consent  of  the  tenant  for  life  of  the  proceeds  of 
Bale  is  not  required,  see  p.  496,  note  ;  a  fortiori  if  the  sale  were  for  pay- 
ment of  debts. 

As  to  enfranchisement,  see  the  Copyhold  Act,  1887,  a.  1. 
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pREoxLiL  the  same  Unto  and  to  the  use  of  the  sd  C,  his  hrs  and 

Hftben-      assigns,  accordg  to  the  custom  of  the  sd  manor,  by  and 

"""•         under  the  rents,  fines,  heriots,  suits,  and  services,  due  and 

of  right  accustomed  for  the  same.     In  witness,  Jtc, 


RecitalB. 


zun. 

PRW3.  CONVEYANCE  of  Copyhold  Tenement  on  the  pur- 

chaae    thereof  by  the  Tenant  for  Life  of  the 

Manor  so  as  to  Merge  the  Tenure  (6). 

Parties,  A.,  copyholder,  1 ;  B.,  tenant  for  life  of  manor,  2 ; 
C.  and,  D.  trees  of  manor,  3 ;  Recite  will  devisg  a  manor  and 
estes  to  uses  under  wch  B.  is  tenant  for  life  in  posson  and  con- 
taining usual  powers  of  enfranchisemt  and  sale  and  exchange 
and  reinvestmt  uith  consent  of  tenant  for  life  :  Death  and 
probate.  And  whas  sales  of  portions  of  the  sd  estes  devised 
by  the  sd  will  and  enfranchisemts  of  copyhd  tenemts  held  of 
the  sd  manor  thby  devised  have  taken  place  under  the 
powers  of  the  sd  will,  or  of  the  Settled  Land  Act,  1882,  or 
oi'wise.  Recite  seisin  of  A,  of  a  copyhold  tenemt  held  of  the 
Agreement  manor,  And  WHAS  the  sd  B.  has  agrd  with  the  sd  A.  for 
cha^T.'  ^^®  pchase  of  the  customary  fee  simple  and  inhance  of  and 
in  the  bereds  intd  to  be  hbj  surrendered  and  reled  at  the 
price  of  £ ,  wch  is  intd  to  be  pd  by  the  sd  C.  and  D. 


Sales 
and  en- 
franchise 
ments. 


As  to 
convey- 
ance of 
copyhold 
tenement 
to  lord  of 
manor. 


(&)  On  the  purchase  of  a  copyhold  tenement  by  the  lord  of  the  manor,  the 
conveyance  is  properly  made  by  deed  of  surrender  or  release  asabore,  which 
should  be  entered  on  the  court  rolls.  If  the  manor  is  in  settlement,  the  con- 
veyance should  be  made  to  the  trustees,  if  they  have  the  legal  estate,  or 
otherwise  (as  in  this  case)  to  the  tenant  for  life.  Having  r^ard  to  the 
Settled  Land  Act,  1882,  the  purchase  should  be  treated  as  made  by  the 
tenant- for  life,  and  the  purchase  money  will  be  paid  by  the  trustees  by  his 
direction  ;  see  p.  607,  note.  The  trustees,  though  in  this  case  they  have  no 
concern  with  the  matter  except  to  see  that  the  deed  is  in  proper  form  (see 
p.  507,  note),  and  to  pay  the  purchase  money,  seem  proper  parties. 
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by  diron  of  the  sd  B.,  out  of  mojs  in  their  hands  arisg  from  '**<'• 
such  sales  or  enfranchisemts  as  afsd  :  NOW  THIS  INDRE  — .* 
WITNETH  that  in  psuance,  &c.,  and  in  eonson  of  the  sum  J^Jlcih 

of  £ now  pd  to  the  sd  A.  by  the  sd  trees  out  of  such 

moys  as  afsd  by  the  diron  of  the  sd  B.  (the  rect,  &c,),  the 
sd  A.  as  beneficial  owner  doth  hby  surrender  and  rele  unto 
the  sd  B.  as  tenant  for  life  and  lord  of  the  sd  manor  of , 

peels,  p.   402  :    To   hold  the   same  unto  and  to  the  use  Sairender 

to  tenant 

of  the  sd  B.  to  the  intent  that  the  customary  tenure  of  for  life  of 
the  same  premes  may  become  merged  and  extinguished  in  ™*'*®'' 
the  freehd  thof  wch  is  now  subjt  to  the  uses  of  the  sd  will  as 
afsd.     In  witness,  &c. 


PRIC. 


XLIV. 

CONVEYANCE  of  the  EQuriABLE  Estate  (c)  in  an 

Undivided  Moiety  of  Copyholds  by  a  Tenant     xuy! 
in  Common  to  his  Co-tenant. 

Parties,  A.,  vendor,  1 ;  'B.,pchaser,  2.  Recital  of  will,  devis-  Rccitala. 
ing  copyholds,  "  hinafter  mentd,"  to  trees  upon  trusts,  death  of 
tester,  probate  and  seisin,  p.  882  ;  Admittce  of  trees,  p.  872, 
"upon  the  trusts  by  the  sd  will  decld  concerning  the  same;  *' 
Subsequent  events,  showing  that  A.  and  B.  are  entled  to  the  Agree- 
equitable  intt  equally  as  tenants  in  common;  Contract  by  A,  for  ™®^*' 
the  sale  to  B.,  p.  898,  of,  "  the  undivided  moiety  of  the  sd 
copyhd  premes,  to  wch  he,  the  sd  A.,  is  entled  in  equity  under 
the  trusts  of  the  sd  will,  and  the  inhance  thof  in  posson 
accordg  to  the    custom  of  the  sd  manor."     NOW  THIS  ^;t 
INDRE  WITNETH  THAT  in  psuance,  «&c.,  and  in  eonson,  ^^'^ 
&c.  (the  rect,  &c.),  the  sd  A.,  as  beneficial  owner,  doth  hby 


(ey  No  fines  are  of  coarse  payable  in  respect  of  the  devolution  of  an 
equitable  interest  in  oopjholds ;  Sail  y.  Bromley^  35  Ch.  D.  642. 
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PRIO. 
ZLI7. 

Gnuit. 

Hftben- 
dttm. 


grant  (a)  unto  the  sd  B.,  All  that  one  undivided  moiety,  to 
wch  the  sd  A.  is  entled  in  equity  as  afsd,  of  and  in,  peels, 
p.  402  :  To  HOLD  the  sd  undivided  moiety  and  premes  hby 
granted  Unto  and  to  the  use  of  the  sd  B.  his  hrs  and 
assigns,  accordg  to  the  custom  of  the  sd  manor,  by  and  under 
the  rents,  &c.,  as  in  precedent  xlh.     In  witness,  &c. 


XLV. 


PBIO.   XLT. 


Recitals. 


DEED  of  Enfranchisement  of  Cops^holds  by  the 
Tenant  for  Life  of  the  Manor.  Variations 
where  the  Minerals  are  expressly  Conveyed  or 
Reserved,  where  the  Commonable  Rights  are 
Extinguished,  and  for  reservation  of  Sporting 
Eights  (b). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  tree,  2 ;  C,  copyhder, 
8.  Mecital  of  settlemt  of  manor  settg  forth  uses  as  far  as 
limon  to  A.  for  life,  and  showing  that  B,  is  the  tree  within 
the  Settled  Land  Act  and  that  a  sole  tree  is  empowered 
to  act  generally ;    Admission  of  C.   to  copyhds,  p.   872 ; 


As  to  en- 
fi-anchiae- 
ment  by 
deed. 


(a)  If  the  parties  were  joint  tenants,  the  conveyance  wonld  be  bj  release. 

(5)  It  is  the  practice  to  enrol  the  deed  on  the  court  rolls.  As  to  enfran- 
chiscmcntt  see  above,  p.  490,  note  ;  and  2  Da  v.  Prec.,  Pt  1.  p.  386,  note.  It 
is  generally  simpler  and  better,  where  the  manor  is  in  settlement,  for  the 
tenant  for  life  to  enfranchise  under  the  Settled  Land  Act,  1B82 ;  see  as.  3  (ii.>. 
4  (1,  6, 7),  and  above,  p.  490,  note  ;  the  circumstance  (as  in  this  case)  of  there 
being  only  one  trustee  not  creating  any  difficulty  where  (as  is  usual)  one 
trustee  is  authorised  to  act  generally,  see  lie  Oarnett  Ormr,  25  Ch.  D.  595, 
above,  p.  492,  note.  It  was  becoming  the  practice  before  the  Act  to  vest  the 
power  of  enfranchisement  in  the  tenant  for  life,  so  as  to  enable  him  both  to 
convey  and  give  a  discharge  for  the  consideration  money,  for  which  he  was 
accountable  to  the  trustees  ;  under  a  power  in  that  form,  the  procedure  would 
be  somewhat  simpler  than  under  the  Act,  as  the  concarrence  of  the  trustees 
would  be  unnecessary.  If  the  enfranchisement  is  efTocted  under  an  express 
power,  the  conveyance  would  be  by  revocation  and  appointment  of  the 
as  on  a  sale,  see  Precedent  zzxiv. 
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And  whas  the  sd  A.,  as  tenant  for  life  of  the  sd  manor  fmc-  xlt. 
under  the  sd  recited  indre  of  settlemt,  and  by  virtue  of  the  Agreement 
powers  of  the  Settled  Land  Act,  1882,  has  agrd  with  the  sd  '^"5^°^^^; 
C.  for  the  enfranchisemt  of  the  sd  copyhd  premes  in  mner 

binafter  mentd  in  conson  pf  the  sum  of  £ ,  and  it  has 

been  agrd  that  the  mines  and  minis  in  or  under  the  same 
shall  be   included   in   such   enfranchisemt,   or  ''  shall  be 
reserved  with  the  right  of  working  the  same  and  orwise," 
in  mner  hinafber  appearing,  and  that  the  commonable  rights 
existg  in  respt  of  the  sd  premes,  shall  be  preserved  [ex- 
tinguished] as  binafter  appears  [and  that  such  other  reser- 
vons  shall  be  made  as  are  binafter  expd].     NOW   THIS 
INDRE  WITNETH  that  in  psuance,  Ac,  and  in  conson,  Wit- 
&c.  (the  rect,  &c.),  the  sd  A.,  as  beneficial  owner,  by  virtue  "*"*  ' 
of  the  powers  of  the  sd  Act,  and  of  every  other  power 
enablg  him  in  that  behalf,  doth  hby  grant,  peels,  p.  402 
[Togr  with  the  mines  and  minis  in  or  under  the  same  Onnt. 
premes  and]  [Togr  with  all  rights  of  common  and  common- 
able rights  in,  over,  upon,  or  out  of  any  common  or  waste 
lands  of  the  sd  manor  to  wch  the  sd  C,  his  hrs  or  assigns 
now  is,  or  but  for  these  psnts  wd  have  been  henceforth 
entled  in  respt  of  the  sd  premes  intd  to  be  hby  enfran- 
chised, or  as  the  case  may  bej,  except  and  reservg  unto  the  Reaer^a- 
sd  A.  and  his  successors  in  title,  lords  of  the  sd  manor  [all  JJIinerals. 
mines,  minis  and  quarries  of  coal,  stone,  slate,  ironstone,  and 
other  ores,  mines  and  minis  whatsr  in  and  under  the  sd  lands 
and  premes  intd  to  be  hby  enfranchised  or  any  pt  thof,  togr 
with  all  such  powers  and  liberties  of  gettg  and  workg  the 
same  and  orwise  in  relon  thto  as  are  binafter  expd  to  be  hby 
granted]  [and  all  franchises,  escheats,  rights  and  royalties  ^™'*^^*^' 
and   all  ancient  fisheries  and  rights  of  fishg :    And  also  rights. 
all  such  liberties   of  chase  and  free  warren  and  kiUg  of 
game  (if  any)  as  have   been  htofore   anciently  used   and 
enjoyed  by  the  lords  of  the  sd  manor  or  to  wch  by  law, 
grant  or  custom  they  are  entled  (c)] :  To  hold  the  same 


(c)  The  reservation  sometimes  extends  to  "  the  rendering  of  snit  of  couit 
accordiog  to  the  custom  ;  '*  but  this  is  void  under  the  Statute  of  Quia 
Emptores,  see  Brad*hato  ▼.  Zatogony  4  T.  B.  443. 
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freed    and    for    ever    dischged    of    and    from    all    rents^ 
Haben-       fines,    duties,    services,    and    other     incidents    of   custo- 
mary  tenure   [other   than   and  except   such   as    are    hrin 
Further      excepted  and  reserved] :    [AND    THIS    INDRE    ALSO 
witaeneth.  WITNETH  that  in  conson  of  the  premes  and  by  virtue  of 
minenl^     the  powers  of  the  Copyhold  Acts,  and  of  every  or  any  other 
rights  (r).    power,  este,  or  intt  in  any  wise  enablg  him  in  this  behalf, 
he  the  sd  C,  as  beneficial  owner.  Doth  hby  grant  unto  the 
sd  A.,  and  his  successors  in  title,  lords  of  the  sd  manor,  full 
and  free   liberty  and   power,  &c.,  powers    of  gettg  minlsy 
ProTwo  M  p^  4J2  !  [if  such  he  the  intention,  add,  "  Provd  always,  and 
abl«  rights,  it  is  hby  agrd  and  decld  that  all  rights  of  common  and 
commonable    rights.   Sec,   as   above,   shall    henceforth    be 
extinguished  for  the  benefit  of  the  sd  A.  and  his  successors 
in  title  under  the  hinbfe  recited  indre  of  settlemt].     Clame 
restrictg  liability  of  A.  under  statutory  covtsfor  title,  p.  440 ; 
Acknowemt  and  undertakg  by  A.  as  to  court  rolls  and  title 
ProTiao  as  deeds  of  manor  {d),  p.  446 ;  [or,  if  so  intd,  "Peovd  ALWATs]that 

to  non* 

production  the  sd  A.  and  his  successors  in  title,  lords  of  the  sd  manor, 

roiu  &c     ^^*^^  ^^t  be  required  to  produce  any  of  the  deeds  or  documts 

of  title  relatg  to,  or  the  court  rolls  of  the  sd  manor  to  the 

sd  C,  his  hrs  or  assigns,  any  law  or  usage  to  the  contrary 

notwg.'*]    In  wrrNEss,  &c. 


(r)  See  4  &  5  Vic.  c.  35,  ss.  82,  84 ;  and  15  &  16  Vic.  c.  51,  s.  48  ;  and  as 
to  minerals  in  copyhold  lands,  see  2  Day.  Prec,  Pt.  1,  p.  490,  note. 

(<f)  It  is  doubtfal  whether  the  purchaser  is  entitled  to  an  acknowledg- 
ment at  all.  As  to  what  his  rights  are  in  this  respect,  see  Be  Agg- Gardner, 
25  Ch.  D.  600.  Bjthe  Copyhold  Act,  18S7,  s.  48,  the  lord  of  the  manor  is 
empowered,  when  all  the  lands  held  of  the  manor  have  been  enfrmncbised, 
to  hand  over  the  conrt  rolls  to  the  Master  of  the  Rolls,  persons  interested 
haying  a  right  of  inspection,  &c. 
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XLVI. 

ASSIGNMENT  of  Leajseholds  )itli  under  Several  prkc. 
Leases  hy  a  Trustee  for  Creditors  under  a  ^^^^' 
Liquidation  by  Arrangement,  with  the  Concur- 
rence of  the  Debtor  (a),  to  Tenants  in  Common  : 
a  Mortgage  to  a  Building  Society  being  paid  off 
out  of  the  Purchase-money,  Variations  where 
the  Mortgage  was  made  to  a  Society  formed  under 
the  repealed  Building  Societies  Act,  and  since 
Incorporated  under  the  Building  Societies  Act, 
1874. 

Parties,  A.,  tree  for  credors,  1 ;  B.,  debtor,  2  ;  C.  and  D.,  i^eoitaU. 
pchasers,  8.  Recite  leases,  p.  880 ;  Devolon  of  title  to  the 
debtor,  p.  882 ;  Mtge,  p.  878,  and  further  chge,  p.  876,  to 
[the  trees  of}  a  benefit  bldg  society :  Receiving  order  against 
B.,  and  resolution  for  admon  ofppty  of  B.  under  a  scheme  of 
arrangemt  and  apptmt  of  A.  as  tree  witht  a  committee  of 
inspection,  p.  891 :  And  whas  by  order  of  the  sd  A.,  the  Sale  by 
premes  demised  by  the  sd  respive  hinbfe  recited  leases,  *"^^*°'*" 

togr  with  other  ppty,  were,  on  the  day  of  ,  put 

up  for  sale  by  public  auction  at,  &c.,  in  sevl  lots,  whof  lots 

comprd  the  sd  respive  leasehd  premes,  and  at  such 

sale  the  sd  C.  was  the  highest  bidder  for  and  was  decld  the 

pchaser  of  lots ,  for  the  sum  of :  And  whas  the 

sd  C.  bid  at  the  sd  sale  on  behalf  of  himself  and  the  sd  D., 
and  the  sd  C.  and  D.  are  desirous  that  the  sd  premes  shall 
be  assigned  to  them  as  tenants  in  common  in  mner  hinafter 

appearing :  [And  whas  the  sd Bldg  Society  was  on  Payment 

the day  of incorporated  under  the  Bldg  Societies  1,^  ^°'*' 

baildiDg 

society. 
fa)  See  the  Bankruptcy  Act,  1883  (46  k  47  Vict.  c.  62),  sa.  9, 18,  and  note, 

ante,  p.  616.    See  also  the  Deeds  of  Arrangement  Act,  1887  (.50  k  61  Yict. 

c.  67),  and  the  Land  Charges,  &c.,  Act,  1888  (61  &  62  Vict.  c.  51),  ss.  7—9. 

The  debtor's  ooncorrence  is  of  course  not  necessary  ;  compare  Precedent 

XXVI. 
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Wit- 
nesaeth. 


Assign- 
nent 


Haben' 
dum. 


Act,  1874] ;  And  whas  the  sum  of  £ ,  being  the  amt 

due  to  the  sd  Bldg  Society  under  their  sd  respive  mtge 
sees  has,  at  the  request  of  the  sd  A.  and  B.,  been  pd  by  the 
sd  C.  and  D.  to  [the  trees  of]  the  sd  Society,  and  the  sd 
mtge  sees  have  been  vacated  by  a  statutory  rect  for  the  sd 

sum  of  £ ,  dated,  &c.,  endorsed  on  the  sd  indre  of  mtge 

of,  &c.,  and  signed  by  the  sd  trees,  or,  "  under  the  seal  of 
the  sd  Bldg  Society,  countersigned  by  the  secretary 
[manager]  "  (b) ;  Agreemt  of  B.  to  concur^  p.  516 :  NOW 
THIS  INDRE  AVITNETH  THAT  for  carrying  the  sd 
sale  into  effect,  and  in  psuance  of  the  sd  respive  agreemts, 

and  in  conson  of  the  sum  of  £ pd  by  the  sd  C.  and  D. 

in  mner  foUowg,  namely,  £ part  thof  to  the  [sd  trees  of 

the]  sd Bldg  Society  in  mner  afsd,  and  the  sum  of 

£ the  residue  thof  to  the  sd  A.,  (the  paymt  and  rect  in 

mner  afsd  of  wch  respive  sums  of  £ and  £ ,  makg 

togi*  the  sd  pchase-moy  of  £ ,  the  sd  A.  and  B.  do  resply 

hby  acknowe),  the  sd  A.  as  tree,  doth  hby  assign,  and  the 
sd  B.,  as  beneficial  owner,  at  the  request  of  the  sd  A.  doth 
hby  assign  and  confirm  unto  the  sd  C.  and  D.,  parcels  by 
reference  to  leases,  p.  405 :  To  hold,  &c.,  "  as  tenants  in 
common  in  equal  shares,"  «fec.,  see  i).  420  ;  Covts  by  C.  and 
D.,jtly  and  sevlly  with  A,,  if  he  is  under  any  liability,  and 
also  as  separate  covts  with  B.,  for  indemnity  agst  rent  and 
covts  of  leases,  p.  449,  fonn  n.  (c).     In  witness,  &c, 


Reconvey-  (*)  See  6  &  7  Wm.  IV.  c.  32,  s.  5  ;  37  &  38  Vic.  c.  42,  a.  42]:  and  38  k  39 
ance  of  Vic.  c.  9.  Owing  to  the  doubts  which  have  arisen  as  to  the  effect  of  the 
moi-tgage  statutory  receipt  on  redemption  (see  infra,  Mobtgagbs),  an  express  lecon- 
to  builihng  ygyance  is  sometimes  taken  to  ensure  getting  the  legal  estate.  As  to  the 
"^^^  ^'        vesting  of  property  held  in  tnist  for  a  society  incorporated  under  37  &,  38 

Vic.  c  42,  sec  that  Act,  s.  27,  and  40  &  41  Vict.  c.  63,  s.  4. 
(ff)  As  to  this  covenant,  see  Dart,  Y.  &  P.  629,  6th  ed. ;  above,  p.  44S, 

note. 
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XLvn- 

ASSIGNMENT  by  Husband  and  Wife  and  a  Mort-     »m. 

GAGEE    of   BeNEWABLE     LEASEHOLDS    tO    wJiich   the       .' 

Husband  is  entitled  in  Bight  of  his  Wife  (a) 
under  a  will,  the  Executor  concurring  to  Assent 
to  the  bequest. 

Parties,  A.,  husbd,  "and  B.  his  wife,"  1;  C,  mtgee,  2;  Recitals. 
D.,  exor,  8 ;  E.,  pchaser,  4.     Recite  lease  to  X.  :  Will  of  X. 
bequeathg  leasehds  to  B.  before  herniarre:  Death  and  probate, 
p.  889  ;  And  whas  it  has  been  the  custom  that  the  sd  lease  Castom 

shd  be  renewed  at  the  expiron  of  every yr  on  paymt  to  ^^*^ 

the  lessor  of  a  fine  and  usual  fees :  And  whas  the  sd  A. 

intermarried  with  the  sd  B.  on  the day  of :  Recite 

mtge  by  A,  and  B.  to  C,  p.  878  :  And  whas  the  sd  A.,  with  Contract, 
the  approbon  of  the  sd  B.,  has  contracted  with  the  sd  E. 
for  the  absolute  sale  to  him  of  the  sd  leashd  premes  for  the 
residue  of  the  sd  term,  and  all  other  the  este  and  intt  of  the 

sd  A.  and  B.,  or  either  of  them  thrin  for  the  sum  of  £ ; 

StcUe  of  mtge  debt  and  agreemt  of  C.  to  concur,  pp.  896,  897 ; 
Agreemt  of  D,  to  concur,  p.  897, /orm  xxi. :  NOW  THISwit- 
INDEE  WITNETH  that  in  psuance,  &c.,  and  in  conson,  ^^*^- 

&c.  (the  rect,  &c.),  (£ being  pd  to  C.  by  the  diron  of  A. 

and  B.  "  with  the  privity  of  the  sd  D.,"  and  £ being  pd 

to  A.  *'with  the  like  privity,'*)  the  sd  C.  as  mtgee  at  the 
request  of  the  sd  A.  and  B.  doth  hby  assign,  and  the  sd  D. 
as  psonal  repye  of  the  sd  X.  deced  at  the  like  request  doth 


(a)  The  concturence  of  the  wife  is  usaal  under  the  old  law  in  an  assign-  Goncnr- 
ment  of  her  leaseholds,  though  it  is  not  absolutely  necessary  except  where  rence  of 
her  interest  is  equitable  only,  in  which  case  she  must  concur  to  release  her  ^^®  ^^ 
equity  to  a  settlement  and  acknowledge  the  deed  ;  Dart,  V.  k  P.  10,  6th  ed.  •«^o»«nt 
In  cases  to  which  the  Married  Women's  Property  Act,  1882,  applies,  she  can  leaseholds 
conrey  as  a  feme  sole,  and  her  husband's  concurrence  is  not  necessary  (see 
p.  522,  note).    In  either  case  she  can  coYenant  as  a  feme  sole  under  the 
Act 
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hby  assign  and  confirm^  and  each  of  them  the  sd  A.  and  B. 
at  bensfldal  owner  doth  hby  assign  and  confirm  unto  the  sd 
£.,  peels,  p.  405,  with  the  benefit  of  all  such  right  or  claim 
to  the  renewal  of  the  sd  lease  as  may  be  subsistg ;  Habendum 
to  £.,  p.  423,/onii  xrv,,  free  from  mtge,form  vin.,  p.  421.  Govt 
by  E,  with  A,,  and  separately  with  D.,  to  pay  rent,  dtc,  and 
indemnify  "  the  sd  A.  and  B.,  and  each  of  them,  their  and 
each  of  their  hrs,  exs,  and  ads,  and  also  the  sd  D.,  his  hrs, 
exs  and  ads,  and  the  este  and  effects  of  the  sd  X.  deced," 
p.  448.  l^Acknowemt  and  undertakg  by  A.  and  B,  as  to  deeds, 
p.  446  (fc).]    In  witness,  &c. 


PBIO. 
XLVnL 


Recitalfl. 


Agree- 
ment. 


XLvni. 

ASSIGNMENT  of  Part  of  the  Property  comprised  in 
a  Lease  at  an  Apportioned  Rent.  Mutiud  Cove- 
nants and  Cross  Powers  of  Distress,  to  secure 
Payment  of  the  apportioned  parts  of  the  Rent  (c). 

Parties,  A.,  vendor,  1  ;    B.,  pchaser,  2.     Recite  lease, 
p.  380,    of  "the    hereds   hby   assigned,   togr   with    other 

hereds  ;  "  Agreemtfor  sale,  p.  893,  of,  *'  the and  hereds 

hby  assigned,  being  pt  of  the  premes  demised  by  the  sd 

indre  of  lease,  subjt  to  the  yrly  rent  of  £ ,  pt  of  the  sd 

jTly  rent  of  £ ,  and  to  the  covts  by  the  lessee  and 

Condons  contd  in  the  sd  indre  of  lease,  and  henceforth  to 
be  pformed  and  observed  in  respt  of  the  same  premes :  " 
And  it  has  been  agrd  that  the  rent  of  £ ,  being  the 


Qi)  See  p.  441,  note ;  p.  520,  note  (d)  ;  p.  521,  note  (0. 

(js)  As  to  the  apportionment  of  rent,  see  p.  58,  note.  It  seems  open  to 
considerable  doabt  whether  a  power  of  distress,  given  bj  way  of  indemnitj 
in  this  and  other  similar  cases,  is  not  affected  bj  the  Bills  of  Bale  Acta  ; 
see  Pulhrook  v.  Atthhy,  56  L.  J.  N.  S.  Q.  B.  D.  876  ;  but  even  if  invalid,  it  is 
clear  that  it  would  not  affect  the  validity  of  the  rest  of  the  deed. 
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residue  of  the  sd  rent  of  £ ,  shall  henceforth  be  pd  by      '*«'• 

the  sd  A.,  in  respt  of  the  demised  premes  retained  by  him,      ' 

and  that  these  psnts  shall  contain  the  covts  and  powers 
hinafler  expd :  NOW    THIS   INDRE,  &c.,  consort,  (the  Wit- 
rect,  &c.),  assignmt  by  A.  "as  beneficial  owner  "  to  B.,  peels  "*«^***- 
set  out  fully,  followg  as  nearly  as  may  be  the  description  in 
the  lease,  "  being  pt  of  the  hereds  and  premes  comprd  in 
and  demised  by  the  hinbfe  recited  indre  of  lease  " ;  Haben-  HAben- 
dum  Unto  the  sd  B.,  his  exs,  ads  and  assigns,  henceforth   ""^ 

for  the  residue  now  unexpired  of  the  sd  term  of yrs, 

subjt  to  the  paymt  as  from  the  day  of ,  of  the 

yrly  rent  of  £ ,  being  an  apportioned  pt  of  the  sd  rent 

of  £ reserved  by  the  sd  indre  of  lease,  and  to  the  covts 

by  the  lessee  and  condons  thrin  contd  and  henceforth  to  be 
pformed  and  observed  in  respt  of  the  premes  hby  assigned  ; 
Covt  by  A,  for  paymt  of  his  apportioned  pt  of  rent  and 
pformce  of  covts  in  the  lease  affectg  ppty  retained,  and  for  the 
indemnity  of  B.,  "  and  the  hereds  and  premes  hby  assigned," 
p.  448 :  Provd  always,  and  it  is  hby  agrd  and  decld,  that  Powen  of 

if  the  sd  apportioned  j^rly  rent  of  £ hinbfe  covted  to  be  ^^^^ 

pd  by  the  sd  A.  in  respt  of  the  premes  retained  by  him  as  ^^^  («)• 

afsd,  or  any  pt  thof,  shall  be  in  arrear  for days  after 

any  of  the  days  appted  in  the  sd  indre  of  lease  for  paymt  of 

the  sd  entire  rent  of  £ ,  or  if  and  so  often  as  the  sd  B., 

his  exs,  ads,  or  assigns,  shall  incur  any  costs,  damages,  or 
expses,  in  respt  of  any  non-pformce  or  breach  by  the  sd  A., 
his  exs,  ads,  or  assigns,  of  the  covts  or  condons  contd  in 
the  sd  indre  of  lease  and  affectg  the  premes  retained  by  him 
the  sd  A.,  then  it  shall  be  lawful  for  the  sd  B.,  his  exs,  ads, 
or  assigns,  into  the  sd  last-mentd  premes  or  any  pt  thof,  to 
enter  and  distrain  as  landlords  may  do  for  rent  reserved 
upon  leases,  and  also  (by  way  of  additional  remedy)  to  enter 
upon  and  retain  the  posson  or  rect  of  the  rents  and  profits 
of  the  same  premes  until  by  the  means  afsd  or  orwise  the 

(a)  It  is  very  doubtful  whether  the  power  of  distress  is  not  affected  by 
the  Bills  of  Sale  Acts,  see  p.  325,  note  ;  and  Pulbrook  r.  Athhy^  50  L.  J 
X.  8.  Q.  B.  D.  376. 

K.E. — VOL.  I.  0  0 
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Fftio.     scl  yrly  rent  of  £ so  in  arrear,  and  all  costs,  chges,  and 

expses  occasioned  to  the  sd  B.,  his  exs^  ads,  or  assigns,  by 

the  non-paymt  thof,  or  by  the  breach  or  non-pformce  by  the 
sd  A.y  his  exs,  ads,  or  assigns,  of  any  such  covts  or  condons 
as  afsd  (as  the  case  may  be)  shall  have  been  fully  pd  and 
satisfied.  Cort  by  B.  for  paymt  of  apportioned  rent  and 
pformce  of  covts  in  lease  affectg  "the  sd  premes  hby 
assigned/'  and  for  the  indemnity  of  A,,  "  and  the  premes 
retained  by  him  as  afsd/'  p.  448  ;  and  grant  by  B.  to  A.  of 
powers  of  distress  and  entry,  similar,  mutatis  mutandis,  to  the 
covts  and  powei's  entd  into  and  given  by  A.  l^Acknowemt  and 
undertakgbyA,  as  to  the  lease  and  munimts  retained,  p.  446.] 
In  witness,  &c. 


Recitals. 


xux. 

pRtc.  ASSIGNMENT  of  Part  of  the  Property  in  a  Lease 

*''"•  which  has  already  been  Assigned   at  an  Appor- 

tioned Rent. 


Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.  Recite  lease,  p. 
880 ;  Assignmt  to  K.  of  part  of  the  leasehds  at  an  apportioned 
rent,  p.  881,  form  xxxix, ;  Devolution  of  title,  p.  881,  to 
**  the  hereds  hby  assigned  "  to  A.,  "for  the  residue  of  the 

sd  term  of yrs,  subjt  to  the  apportioned  rent  of  £ 

chged  thron  by  the  sd  indre  of,  &c.,  and  to  the  covts  and 
condons  contd  in  the  sd  lease  so  far  as  the  same  relate  to 
the  same  hereds,  and  with  the  benefit  of  and  subjt  to  the 
covts  and  provons  contd  in  the  sd  indre  of  assignmt  of,  &€., 

as  to  the  apportionmt  of  the  sd  entire  rent  of  £ and 

orwise ; "  Agreemt  for  sale,  p.  898,  "  for  the  residue  of  the 

sd  term,  subjt  to  the  sd  appoilioned  rent  of  £ ,  and  with 

the  benefit  of  and  subjt  to  the  covts   and  provons  contd 

in   the   sd   indre   of   assignmt:      NOW    THIS    INDRE 

Wit-         WITNETH,  that  in  psuance,  &c.,  conson  (the  rect,  &c.), 

nesseth. 
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the  sd  A.,  as  beneficial  owner,  doth  hby  assign  unto  the  sd 
B.,  pcelsy  p.  405  :  Habendum,  p.  428,  fomi  xiv.,  with  varui- 
tion  in  note;  Covt  by  B,  with  A.  to  "pay  the  apportioned 

rent   of  £ ,  and   pform    and    observe    the    covts   and 

agreemts  on  the  pt  of  the  sd  K.,  and  condons  reserved  by 
and  contd  in  the  sd  indre  of  assignmt,  and  will  at  all  times 
keep  the  sd  A.,  &c.,"  p.  448,  form  i.  [Acknowemt  and  under- 
takg  as  to  munimts,  p.  446].     In  wrrNESS,  &c. 


PBIO. 
ZLIX. 


L. 

ASSIGNMENT  of  Leaseholds  sold  in  Lots  to  pur-   ^mo.  i. 
chaser  of  Largest  Lot  on  Trust  to  grant  Under- 
leases  to  other  purchasers. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.     Recite  lease,  p.  BeciUk. 
880;  l^Devolution  of  title  to  A.,  p.  881];  And  whas  the  sd  Sale  in 
A.  has  recently  sold  the  premes  comprd  in  the  sd  lease  to 
the  sevl  psons  in  the  respive  lots  for  the  respive  sums,  and 
subjt  to  the  apportioned  rents  specified  in  the  schdle  hto ; 
and  it  was  agrd  on  the  sd  sales  that  the  sd  A.  should  assign 
all  the  premes  comprd  in  the  sd  lease  to  the  sd  B.,  and  that 
he  should  exte  to  each  other  pchaser  such  underlease  of  his 
lot  as  hinafter  mentd :   NOW  THIS  INDRE,  &c.,  conson,  wit- 
(the  rect,  &c.),  the  sd  A.,  as  beneficial   owner,  doth  hby  ^^^^^ 
assign  unto  the  sd  B.,  his  exs,  ads,  and  assigns,  peels   by 
reference  to  lease,  p.  405,  To  hold  the  same,  subjt  to  entire  Haben- 
rent  and  covts,  dtc,  of  the  lease,  p.  423, /onw^  xiv.,  as  to  the   ""' 
premes  comprd  in  lot  1,  as  described  in  the  schdle  hto,  for 
the  absolute  use  and  benefit  of  the  sd  B.,  his  exs,  ads  and 
assigns.  And  as  to  each  of  the  other  lots  described  in  the 
sd  schdle  hto.  Upon  trust  at  any  time  at  the  request  of  the  Upon  trust 
sd  A.,  his  exs,  ads,  or  assigns,  to  exte  a  proper  underlease  J|^^i** 
thof,  unto  and  at  the  cost  of  the  pchaser  thof,  to  commence 
from  the  —  day  of ,  and  to  be  for  the  residue  of  the 

0  0  2 
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^^^'  ^    sd  term  of yrs,  except  the  last  day  of  sucli  term,  at  the 

jtIj  rent  mentd  in  the  schdle  hto  as  apportioned  on  such 
lot,  such  rent  to  commence  and  be  computed  from  the  sd 

day  of ,  and  such  underlease  shall  contain  the 

covts  and  provons  following,  that  is  to  say,  give  epitome  of 
covtSf  dtc,  see  next  Precedent y  or,  "  such  underlease  shall  be 
in  the  form  contd  in  the  2nd  schdle  hto,"  with  such  modifi- 
Beolan-  ^^ug  ^g  ^^  circes  of  each  case  may  require  :  And  it  is  hereby 
inut  AGREED  and  decld  that  until  each  such  underlease  shall 
be  granted,  the  sd  B.,  his  exs,  ads,  and  assigns,  shall  stand 
possessed  of  the  lot  to  be  comprd  thrin,  upon  trust  for  the 
sd  A.,  his  exs,  ads,  and  assigns,  subjt  in  equity  to  the  paymt, 
pformce,  and  observce  by  the  sd  A.,  his  exs,  ads,  and 
assigns,  of  the  rent  and  covts  by  the  lessee,  and  condons  to 
be  reserved  by  and  contd  in  such  underlease  as  hinbfe 
provd,  and  subjt  to  the  agreemt  for  the  sale  thof  hinbfe 
mentd  ;  Covts  by  B.  with  A.  to  pay  rent  and  pform  covts  in 
lease,  p.  448.    In  witness,  &c. 

l^Schdle  in  columns,  containing  a  short  description  of 
ea^h  lot,  pcJiasers*  names,  the  rents  apportioned  on,  and 
pchase-moy  for,  each  lot,"} 


PRXC.  LI. 


UNDERLEASE  to  a  Purchaser  of  Part  of  Lease- 

HOLDS  held  under  one  lease,  and   sold   in    Lots. 

The  Lease  having  been  Assigned  to  another  Pur- 
chaser at  the  same  sale.  To  accompany  Last 
Precedent. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser  of  one  lot,  assignee  of 

Recitals,     lease,  2 ;  C,  pchaser  of  another  lot,  3.     Recite  lease,  y.  880, 

of  **  the   hereds   hby   demised   togr  with  other  hereds ; " 

mS^"       Devolution  of  title,  if  any,  to  A,,  p.  881 ;  And  whas  the  sd 
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A.  has  agrd  with  the  sd  C.  for  the  sale  to  him  for  the  sum   '»»c.  ii. 

of  £ of  the  hereds  hby  demised,  weh  form  pt  of  the 

premes  comprd  in  the  sd  lease,  at  the  apportioned  rent  of 

£ :  And  whas  upon  the  treaty  for  the  sd  sale  it  was 

agrd  that  the  sd  A.  should  assign  the  whole  of  the  premes 
comprd  in  the  sd  lease  to  the  sd  B.,  for  all  the  residue  of  the 

sd  term  of jts  thby  granted,  and  subjt  to  the  sd  rent 

thby  reserved,  and  to  the  covts  and  condons  thrin  contd,  and 
that  the  sale  of  the  portion  of  the  premes  agrd  to  be  sold  to 
the  sd  C,  as  afsd,  shd  be  effectuated  by  the  sd  B.  extg 
an  underlease  thof  to  the  sd  C,  at  the  sd  appoii;ioned  rent 

of  £ for  the  term,  and  subjt  to  the  covts  and  provons 

and  orwise  as  hinafter  expd ;  And  whas  in  psuance  of  the  sd 
arrangemt,  the  sd  premes  comprd  in  the  sd  lease  have  been 
assigned  by  the  sd  A.  to  tlie  sd  B.,  by  an  indre  dated,  ic,  Assign- 
and  exprd.  Sec,  but  upon  trust  to  grant  such  underlease  to 
the   sd  C,  as  hinbfe  mentd  :  NOW  THIS  INDRE  WIT-  wit- 
NETH  that  in  psuance,  &c.,  conson,  pchase-moypd  to  A.  by  >»«««**»• 
C  (the  rect,  &c.),  the  sd  B.,  by  the  diron  of  the  sd  A.,  doth  Demise, 
hby  demise,  and  the  sd  A.  doth  hby  confirm  unto  the  sd  C, 
jpeeUy  p.  402,  "being  pt  of  the  premes  comprd  in  the  sd 
lease,"  (a).  To  hold  the  same  Unto  the  sd  C,  his  exs,  ads,  Haben- 
and  assigns  henceforth  for  all  the  residue  now  unexpired  of 

the  sd  term  of yrs  granted  by  the  sd  lease,  except  the 

last  day  thof;  Reservon  to  B.  of  rent  apportioned  on  CJ's  lot; 
Covts  by  C.  with  B.  to  pay  such  apportioned  rent,  and  to 
pform  covts  in  head  lease  {other  than  the  covt  for  paymt  of 
rent)  so  far  as  the  same  affect  the  ppty  demised  to  C,  and  to 
indemnify  B,  agst  breaches  of  such  covts,  and  not  to  forfeit 
the  head  lease ;  And  provofor  re-entry  on  non-payment  by  G. 
of  his  apportioned  rent,  or  breach  of  any  covt  by  him,  see 
Leases;  Covts  by  B.  with  C.  that  B.  "will  during  the 
sd  term  pay  the  rent  reserved  by    the   sd  lease    on    the 


(a)  The  claase  in  the  Conv.  Act,  1881,  s.  63,  making  a  convejanoe  pass 
<'  all  the  estate  "  of  the  grantor  is  of  course  excluded  in  the  case  of  a  lease 
by  the  expression  of  a  contrary  intention,  notwithstanding  the  definition  of 
'*  conTejance  **  in  s.  2. 
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ptioLi.  fii-igt  day  on  vrch  the  same  shall  be  payable,  and  will 
pform  and  observe  all  the  covts  and  agreemts  on  the  pt 
of  the  sd,  origl  lessee,  and  condons  contd  in  the  sd  lease 
so  far  as  the  same  affect  the  premes  comprd  in  the  sd 
lease  other  than  the  sd  premes  hby  demised ; "  Not  to 
do  anything  to  forfeit  the  head  lease.  Govt  by  B.  with  (7.  Jor 
quiet  enjoymt  (6),  see  Leases.  l^Acknowemt  and  undertakg 
by  B.  as  to  prodon,  <£c.,  of  lease,  p.  446.]    In  witness,  &c. 


pfiia  Lir. 


III. 


UNDERLEASE  for  effectuating  the  sale  to  a  Limited 
Company  of  Mining  Property  (c)  held  under  a 
Lease  containing  a  Covenant  against  Assigning 
or  Underletting  without  the  Lessor's  License, 
which  is  refused  as  to  an  Assignment.  The  Pur- 
chase-money being  payable  by  Instalments. 
Assignment  of  Fixed  Machinery,  dtc,  belonging 
to  the  Vendor. 


Parties,  A.,  vendor,  1 ;  The 


Co.,  Limd  (hinafter 


Recitald.  called  the  Co),  2.  Recite  lease  of  mining  ppty,  p.  880,  con- 
taing  a  power  to  the  lessee  to  detei'mine  it  on  notice,  and  a 

Agreement  covt  a^st  assigning  or  underlettg  witht  license  :  And  whas  the 
sd  A.  has  agrd  with  the  Co  for  the  sale  to  them  of  the  sd 
premes  comprd  in  the   sd   indre  of  lease,  and   the   fixed 


Coyenants  (J>)  As  this  is  a  "  demise  at  a  rent,"  covenants  for  title,  &c.,  cannot  be 
for  title.  implied  by  making  A.  and  B.  demise,  &c.,  as  '^  trustee  "  or  **  beneficial 
owner,"  see  the  Conv.  Act,  1881,  s.  7  (5) ;  but  as  the  purchaser,  although 
only  a  lessee,  would  have  the  benefit  of  the  vendor's  covenants  contained  in 
-  the  assignment  to  B.,  (see  the  Act,  s.  7  (6)),  no  further  covenants  on  the  part 
of  A.  are  required,  and  the  ordinary  lessor's  covenant  by  B.  for  quiet  enjoy- 
ment will  suffice. 

(e)  As  to  the  notice  necessary  on  change  of  ownership  of  a  mine,  see  the 
Coal  Mines  Regulation  Act,  1887  (60  &  61  Vict.  c.  58),  s.  36  (iv.),  s.  75. 
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machinery  thron  for  the  sum  of  £ and  of  the  movable  >mc-  '-"- 

machinery  and  plant  and  mining  stock  thron  wch  are  trans- 
ferable by  delivery  for  the  sum  of  £ :   And  whas  it 

has  been  agrd  that  the  sd  sum  of  £ ,  the  pcluue-moy  The  par- 

of  the  lease  and  fixtures,  shall  be  payable  as  follows  (that  is  ^©ncy  to 

to  say),  £ upon  the  exon  of  these  psnts,  and  the  residue  }^  p^d  ^J 

thof  by  four  annual  instalmts  of  £ each  on  the menti^ 

day  of ,  &c.,  with  intt  on  the  ppal  sum  for  the  time 

being  remaing  unpd  at  the  rate  of per  cent,  per  annum, 

to  commence  from  the  date  of  these  psnts,  and  to  be  payable 
annually  with  the  sd  instalmts  of  ppal :  And  whas  it  has  Security 
been  agrd  that  the  paymt  of  such  four  instalmts  of  pchase-  ment  of 
moy  and  intt  shall  be  seed  by  a  lien  or  chge  upon  the  sd  )^^^ 
leasehd  premes,  and  by  the  covt   of  the   Co  as  hinafter 
expd  (d)  IpVf  if  so  intd,  shall  be  seed  by  the  covt  of  the  Co, 
but  that  the  sd  A.  shall  not  retain  any  lien  or  chge  upon  the 
sd  leasehd  or  other  premes  for  the  same] :   And  whas  the  ^fawJ  ^y 
landlords  of  the  premes  demised  by  the  sd  hinbfe  recited  to  conaent 
indre  of  lease  have  refused  to  consent  to  an  assignmt  thof  ^  •»»«^- 

^  ment. 

but  have  given  their  consent  m  wntg  to  the  underlease  of 
the  same  premes  intd  to  be  hby  made,  and  it  has  been  agixl 
that  the  sale  thof  to  the  Co  shall  be  effectuated  by  the  grant 
of  such  underlease  and  orwise  in  mner  hinafter  expd  :  And 
WHAS  the  sd  movable  machinery'  and  plant  and  mining  stock  MoTabie 
are  intd  to  be  delivered  by  the  sd  A.  to  the  Co  on  paymt  by  to^be*"**^ 
them  to  him  of  the  sd  sum  of  £ for  the  pchase  thof  («) :  <*«ii^«»^- 


(d)  The  unpaid  purchase-money  would  usually  be  secured  by  a  mortgage.  As  to 

(e)  The  purchase-money  should  be  apportioned  and  the  movable  plant,  spportion- 
&c,  excluded  from  the  assignment,  to  save  stamp  duty.    The  mere  recital  ™«"*^<>r 
of  the  sale  and  payment  of  the  purchase-money  of  the  movable  plant  ^J^^^ 
"would  operate  as  a  transfer  on  sale  so  as  to  render  the  deed  liable  to  duty 

under  the  head  "  Conveyance"  in  the  Stamp  Act,  1870,  33  &  34  Vic.  c.  97, 
were  it  not  for  the  exception  under  the  head  "  Agreement "  of  ^*  any  memo- 
randum, Ac,  relating  to  the  sale  of  goods,"  Phillipi  v.  Oihhons,  5  W.  R. 
527  ;  HoT^faXl  v.  Hey^  2  Ex.  778.  Although  such  a  recital  would  not  in 
this  case  make  the  deed  chargeable,  it  is  better  to  recite  the  delivery  of  the 
movable  plant,  &c.,  and  the  payment  of  the  purchase-money  for  the  same  as 
intended  to  be  done,  so  as  to  avoid  any  question.    Where  different  parts  of 
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y>»o-m.  NOW  THIS  INDRE  WITNETH  that  in  psiiance  of  the 

^.^         sd  agreemt,  and  in  conson  of  the  sum  of  £ ,  pt  of  the  sd 

neMeth.      pchase-moj  of  jE ,  the  price  of  the  leasehds  and  fixtures^ 

now  pd  by  the  Co  to  the  sd  A.  (the  rect,  &c.),  and  of  the 

covt  by  the  Co  hinafter  contd  for  paymt  of  the  residue  of  the 

sd  last  mentd  pchase-moy,  and  intt  for  the  same,  the  sd  A. 

nomise.      doth  hby  demise  unto  the  Co  All  and  singr  the  hinds, 

Parcels,      messuages,  bldgs,  mines,  minerals,  liberties,  licenses,  powers, 

rights,  and  premes  comprd  in,  or  expd  to  be  granted  or  de* 

mised  by  the  sd  hinbfe  recited  indre  of  lease,  To  hold  the 

llaben-      Same  Unto  the  Co  and  their  assigns  for  the  residue  now  to 

^^^'         come  of  the  sd  term  of j^rs,  except  the  last  day  thof, 

determinable  nevless  as  hinafter  mentd,  Subjt  to  the  excep- 
tions and  resenrons  contd  in  the  sd  lease,  and  Subjt  also  to 
and  chged  with  the  paymt  to  the  sd  A.,  his  exs,  ads,  and 
assigns,  of  the  sd  four  unpd  instalmts  of  the  sd  pchase-moy 

of  £ ,  amtg  to  £ each  and  intt  psuant  to  the  covt  of 

the  Co  hinafter  contd  l^or,  if  so  intd,  free  and  dischged  from 
any  lien  or  chge  in  favour  of  the  sd  A.,  for  the  sd  four  unpd 
instalmts  of  the  sd  pchase-moy,  or  the  intt  for  the  same], 
Redden-  YiELDG  AND  FATING  therefor  unto  the  sd  A.,  his  exs,  ads, 
dnm.  i^Q^  assigns,  during  the  sd  term  hby  granted,  the  same  or 
the  like  rents  and  royalties  as  were  by  the  hinbfe  recited 
indre  of  lease  reserved  or  made  payable  in  respt  of  the  sd 
premes,  and  to  be  pd  or  rendered  upon  or  at  the  same  or 
the  like  days  or  times,  and  in  the  mner  thby  provd :  And 
SUBJT  to  the  observce  and  pformce  by  the  Co  and  their 
assigns  of  the  covts  on  tlie  pt  of  the  lessees  and  provons  in 
the  sd  lease  contd  (other  than  the  respive  covts  for  paymt  of 

the  property  comprised  in  the  same  contract  for  sale  are  c'onTejed  by 
separate  instruments,  the  purchase-money  may,  under  the  Stamp  Act,  1870, 
s.  74  (1),  be  apportioned  "  in  such  manner  as  the  parties  think  fit ;"  bnt 
iemhUy  this  cannot  apply  where  part  of  the  property  consists  of  chattels, 
the  conveyance  of  which  is  exempt  from  duty,  nor  to  a  case  where  the 
object  is  to  save  duty  as  to  part  of  the  property  (such  as  the  goodwill  of  a 
business)  by  dispensing  with  a  couTeyance.  In  such  cases,  therefore, 
separate  contracts  should  be  entered  into ;  but  as  to  goodwill  and  other 
property  not  requiring  to  be  conveyed  by  deed,  see  now  the  Revenue  Act, 
1889.  52  &  53  Vict.  c.  42,  s.  15. 
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the  sd  rents  and  royalties,  and  restrictive  of  the  right  of  the  »w.  ui. 
lessees  to  assign,  underlet,  or  pt  with  the  sd  premes) :  And 
THE  SD  A.  doth  hby,  so  far  as  he  is  authorised  to  do  so  Declara- 
witht  the  lessor's  consent,  declare  that  he,  his  exs,  ads,  and  JJ!J^°J 
assigns,  will  stand  possessed  of  the  sd  last  day  of  the  sd  rendor. 

term  of yrs  granted  by  the  sd  lease  In  trust  for  the 

Co  and  their  assigns :    And  the  Co  do  hby  for  themselves  CoyenantB 

and  their  assigns  covt  with  the  sd  A.,  his  exs,  ads,  and  J[^^™' 

assigns,  that  they,  the  Co  and  their  assigns  will,  duiing  the 

sd  term  hby  granted,  pay  or  render  to  the  sd  A.,  his  exs.  To  pay 

ads,  and  assigns,  the  sevl  rents  and  royalties  hinbfe  expd  to 

be  hby  reserved  on  or  at  the  respive  days  or  times,  and  in 

the  mner,  on  at  or  in  wch  the  same  are  or  ought  to  be  pd 

or  rendered  as  afsd  clear  of  all  deductions  :  And  also  will.  Perform 

during  the  sd  term  hby  granted,  pform  and  observe  all  the  ~^*""*»- 

covts  and  agreemts  by  the  lessee  and  provons  contd  in  the 

sd  lease  (except  as  hinbfe  mentd) :    And  will  at  all  times  Indemnifj 

keep  indemnified  the  sd  A.,  his  hrs,  exs,  ads,  and  assigns  ^^°  °^' 

agst  all  actions,  pcdgs,  costs,  damages,  claims,  demands,  and 

liability  for  or  in  respt  of  any  breach  of  any  of  the  sd  covts, 

agreemts,  and  provons  (except  as  afsd) :    And  the  sd  A.  CoTenants 

DOTH  hby  covt  with  the  Co  and  their  assigns,  that  he,  the  sd  -, 

A.,  his  exs,  ads,  or  assigns,  will,  during  the  sd  term  hby  rent. 

granted,  duly  pay  or  render  the  respive  rents  and  royalties 

reserved  by,  or  payable  under  the  sd  lease :    And  also  that  Endeayoar 

he,  the  sd  A.,  his  exs  or  ads  will,  at  any  time,  if  requested  ue^M  tT 

so  to  do  by  the  Co  or  their  assigns,  use  his  or  their  best  assign. 

endeavours  at  the  expse  of  the  Co  or  their  assigns  to  procure 

the  license  of  the  landlords  to  an  assignmt  to  or  in  trust  for 

the  Co  or  their  assigns  of  the  premes  hby  demised :  And  in  To  assign. 

THE  event  of  such  liccuse  being  obtained,  wiU  exte  such 

assignmts  or  instrumts  as  may  be  required  by  and  at  the 

expse  of  the  Co  or  their  assigns  for  assigning  or  assuring 

the  sd  premes  to  or  in  trust  for  the  Co  or  their  assigns : 

And  also  will  at  any  time,  if  requested  so  to  do  by  the  Co  ^^^^  »o*»co 

or  their  assigns,  and  at  their  expse,  for  the  ppose  of  deter- 1?  deta>* 

mining  the  sd  lease,  give  such  notice  to  the  landlords  thof  °^®' 
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ptBo.  MI,  as  is  in  that  behalf  provd  by  the  sd  lease,  but  except  upon 

such  request  of  the  Co  or  their  assigns,  will  not  give  any 

Not  to       such  notice  whby  the  sd  lease  may  be  determined :  And  also 

lowe         WILL  not  at  any  time  except  by  givg  such  notice  upon  request 

to  determine  the  same  as  afsd,  do  or  knowingly  suffer  any 

act  or  thing  whby  the  sd  lease  may  be  invalidated  or  become 

void  or  liable  to  forfeiture:    Covts  by  A.  for  title,  p.  428, 

Farther      substituting  "  demise  ^*for  "  assign  "  and  omitting  the  parts 

relating  only  to  freehds  and  copyhds  (/) :    AND   THIS 

INDRE  ALSO  WITNETH  that  in  further  psuance  of  the 

sd  agreemt  and  for  the  consons  afsd,  the  sd  A.,  as  beneficial 

Aaugn-      owner,  doth  hby  assign  unto  the  Co  All  such  (if  any)  of  the 

™®"  ■         bldgs,  erections,  furnaces,  forges,  foundries,  rails,   trams, 

machinery  turntables,  weighing  machines,  waggons,  steam,  and  other 

engines,  gins,  machinery,  and  fixtures,  in,  upon,  or  affixed 

to  the  sd  premes  comprd  in  the  sd  lease,  as  are  the  absolute 

ppty  of  the  sd  A.,  but  are  incapable  of  being  transferred  to 

Haben-      the  Co  by  delivery,  To  hold  the  same  Unto  the  Co  and 

T^t    *^^"  ^«/«°«  absolutely :  And  the  Co  do  hby  covt  with  the 

by  com-      sd  A.,  Ms  exs,  ads,  and  assigns,  that  the  Co  or  their  assigns 

w^ulTpaid  ^i"  P^y  ^  *he  sd  ^-  ^8  «^8'  ads,  or  assigns,  the  sd  sum  of 

purchase-    £ ,  being  the  balce  remaining  .unpd  of  the  sd  pchase- 

money.       moj,  with  intt  thron  at  the  rate  of per  cent,  per  annima, 

to  be  computed  from  the  date  of  these  psnts,  in  mner  follow- 
ing (that  is  to  say),  the  sum  of  £ ,  pt  of  the  sd  ppal 

sum,  on  the day  of •  next,  &c.,  and  the  intt  on  the 

ppal  sum  for  the  time  being  remaining  unpd  to  be  pd  with 
each  of  such  instalmts  of  ppal  l^Acknowemt  by  the  Co  to  A. 
as  to  prodon  of  lease,  p.  446].     In  witness,  &c. 

(/)  This  being  a  demise  at  a  rent,  is  not  within  the  Conv.  Act,  1881,  a.  7, 
see  sub-sec.  5,  and  p.  425,  note,  p.  566,  note ;  so  that  express  covenants  for 
title  must  be  inserted  ;  or  the  statutory  covenants  might  be  expressly  in- 
corporated by  making  A.  demise  "  as  beneficial  owner,  to  the  intent 

that  the  same  covts  by  the  sd  A.  for  the  title  to  and  further 
assurance  of  the  premes  thby  demised,  may  be  implied  as  if 
a  demise  at  a  rent  were  not  excepted  out  of  section  7  of  the 
Conveyancing  and  Law  of  Property  Act,  1881." 


PRBCBDBNTS.  571 


LUI. 

ASSIGNMENT  of  an  Agreement  for  Building  Leases.  »"<j.  lih. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.     Recite  agreemt  by  Recitals. 
K.  to  grant  a  lease  or  leases  to  A.  "of  certn. pieces  of  land  Building 

thrin  described,  situate  at,  &c.,  for  the  term  of yrs  *fif"*™*" 

from  the  day  of at  the  yrly  rent  or  rents  thnn 

mentd,  and  subjt  to  the  covts  by  the  sd  A.,  and  stipulons 
thrin  contd  for  the  erection  of  bldgs  and  executing  works  on 
the  sd  pieces  of  land  and  orwise  as  thrin  mentd : ''  And  com- 
WHAS  the  sd  A.  has  commenced  the  erection  of  bldgs  and  "i*?^'?^* 
other  works  on  the  sd  lands,  psuant  to  the  sd  agreemt.  ings 
And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  absolute  Agreement 

sale  to  him  for  the  sum  of  £ of  the  benefit  of  the  sd 

agreemt,  togr  with  the  materials  and  plant  hby  assigned  (a) : 
NOW  THIS  INDRE  WITNETH  that  in  psuance,  «tc.,  Wit- 
conson  (the  rect,  &c.),  the  sd  A.,  as  benefldal  owner,  doth 
hby  assign  and  transfer  unto  the  sd  B.  All  that  the  hinbfe  Assign- 
recited  agreemt  of,  &c.,.  and  all  benefit  thof ;   And  also  all  agreement, 
materials  and  plant  belonging  to  the  sd  A.,  and  now  being  Plant,  &c. 
on  the  land  comprd  in  the  sd  agreemt  and  used  or  intd  to  be 
used  for  the  pposes  of  the  bldgs  and  works  thrin  mentd, 
To  HOLD  the  same  Unto  the  sd  B.,  his  exs,  ads,  and  assigns  f^^*™^ 
absolutely  :  Apptvit  by  A.  of  B.,  "  his  exs,  ads,  and  assigns," 
the  attorney  and  attornies  of  A.,  p.  195,  "to  give  any  notices 
under  the  sd  agreemt,"  to  give  rects,  p.  197,  forin  v.,  for 
moys,  "  wch  shall  become  payable  to  the  sd  A.,  under  the 
sd  agreemt " ;   And  also  to  exte  and  do  all  such  deeds, 
instrumts,  and  acts  as  shall  be  or  appear  necy  or  proper  to 
enable  the  sd  B.,  his  exs,  ads,  and  assigns,  to  caiTy  out  and 


(a)  If  the  license  of  the  freeholder  is  required  to  the  assignment  the 
variations  in  the  recitals  will  be  similar  to  those  in  the  assignment  of  a 
lease,  p.  464,  note  {b). 
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»Ric.  LIU.  obtain  the  full  benefit  of  the  sd  agreemt,  and  of  the  lease  or 
leases  to  be  granted  psuant  thto  as  effectually  as  the  sd  A., 
his  exs  or  ads,  could  have  done,  and  genlly  to  act  in  the 

CoTenant    premes  as  to  him  or  them  shall  seem  proper :  Covt  by  B. 

cl^io    «tn//t  A.f  that  he,  the  sd  B.,  his  exs,  ads,  and  assigns,  will 

indemnify  pfoiTu  and  observe  the  agi'eemts  on  the  part  of  the  sd  A. 
contd  in  the  sd  agreemt  of,  &c.,  continue  covts  for  indemnity 
of  A,,  p.  448,  mutatis  mutandis.    In  witness,  &c.  (6). 


LIV. 

FBic.  LIT.  CONVEYANCE  of  Freeholds  to  Partners  an  a  Sale 

by  Auction  by  order  of  the  Chancery  Division  in 

an  administration  action  (c).  Variations  for  a 
sale  by  Private  Contract,  and  where  the  Legal 
Estate  is  outstanding  in  an  Infant.  Apportion- 
ment of  Rent  where  the  property  is  subject  with 
other  land  to  a  lease  at  an  entire  rent.  Apportion- 
ment also  of  Tithe  Eent  Charge. 

Parties,  A.,  pson  havg  legal  este  {or  appted  to  conveyJl,  1 ; 
B.  and  C,  pchasers,  "  carrj'ing  on  business  in  co-ptnp  togr 

Recitals,     as ,  under  the  firm  of ,  at ,"  2.     Recite  death 

and  intestacy  of  X.,  seised  of ''the and  hereds  hby 

granted,"  leavg  A.  {^N.,  the  infarit^,  his  hr-atlaw,  and  grant 


(J)  Notice  of  this  assignment  to  be  given  to  K. 

(c)  See  R.  S.  C.  1883,  Order  51,  rules  1,  lA  tt  teq.  As  to  what  is  "a 
cause  or  matter  relating  to  real  estate  "  within  the  meaning  of  rule  1,  see 
Be  Staineg,  33  Ch.  D.  172.  See  on  the  subject  of  sales  by  the  Court  gene- 
rally, Dart,  V.  &  P.  6th  ed.  chapters  19  &  20 ;  DanieH's  Chancery  Practice, 
6thed.  1071— 1110. 
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of  ddmoTiy  or,  recite  the  tcill  of  X.  devisg  the  hereds  to  A.  ^^^'  ^•^• 
[.v.]  171  fee  simple,  and  death  of  X.  and  probate,  p.  889 : 

And  whas  on  the day  of an  action  was  instituted  Action. 

in  the  Chancery  Divon  of  the  High  Court  of  Justice,  in 
Tvch  K.  was  pit,  and  L.,  M.,  and  the  sd  A.  [N.]  were  defbs, 
for  the  ppose  of  havg  the  este  of  the  sd  X.  administered 
under  the  diron  of  the  sd  Court :  And  whas  by  an  order  Order  for 
made  by,  judge,  on  the  further  conson  of  the  sd  action,  it 
was  amongst  other  things  ordered  that  the  real  este  of  the 
sd  intestate  [testor]  shd  be  sold,  and  that  the  pchase-moy 
shd  be  pd  into  Court  to  the  credit  of  the  sd  action,  the  acct 

of :  [And  whas,  in  psuance  of  the  sd  order,  recite  sale  Sale  by 

by  aiuition  to  B.  and  C,  p.  394,  and  the  sd  B.  and  C. 

thrupon  pd  the  sum  of  £ as  a  deposit,  and  in  pt  paymt 

of  the  pchase-moy  to  L.,  the  pson  appted  by  the  sd  judge 

to  rece  the  same  :  And  whas  the  result  of  the  sd  sale  was  Result  of 

duly  certified  on  the day  of ]  ;  [or,  And  whas,  in  ^**'^" ' 

psuance  of  the  sd  order,  by  an  agreemt  in  writg,  dated  the  sale  by 

day  of ,  and  expd  to  be  made  between  L.,  the  ^"^* 

pson  havg  the  conduct  of  the  sale  of  the  sd  real  este  of  the 
one  pt,  and  the  sd  B.  and  C.  of  the  other  pt,  the  sd  L. 
agrd,  subjt  to  the  approval  of  the  sd  judge,  for  the  sale  of 
the  hereds   hby  gi*anted   to   the  sd  B.  and  C,  subjt   as 

hinafter  mentd,  for  the  sum  of  £ ,  whof  the  sum  of 

£ was  pd  by  the  sd  B.  and  C.  to  the  sd  L.  as  a  deposit 

upon  the  exon  of  the  sd  agreemt :  And  whas  by  an  order  Confinna- 

made  in  the  sd  action  on  the day  of by  the  sd  coortT 

judge,  the  sd  condonal  contract  of  the  day  of , 

was  confirmed  and  ordered  to  be  carried  into  effect :]  And  rayment 

whas  the  sd  L.  pd  the  sd  sum  of  £ ,  the  deposit,  on  the  ^'^^  ^^^' 

day  of ,  into  Court,  to  the  credit  of  the  sd  action 

the  acct  afsd :  And  whas  it  was  stipulated  upon  the  sd  sale  Agreement 
that  the  rent  payable  by  the  tenant  of  the  sd  premes  under  J?*"  ^P^f" 
the  lease  hinafter  mentd  (wch  comprises  other  hereds),  shd  of  rent. 
be  apportioned  in  mner  hinafter  expd,  and  that  the  sd 
premes  shd  be  subjt  to  such  apportioned  tithe  rent  chge 
as  is  hinafter  mentd  :  And  whas  by  a  diron  signed  by  the 
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>Eiq.  LiY.  chief  clerk  and  made  in  the  sd  action  (d)  on  the day 

Direction    of it  was  directed  that  the  sd  B.  and  C.  shd  on  or 

xnen^of      ^^fore  the day  of pay  into  Court  to  the  credit  of 

balance      the  sd  action  the  acct,  &c.,  the  sum  of  £ ,  being  the 

balce  of  the  pchase-moy  for  the  sd  premes  after  deductg  the 

sd  sum  of  £ pd  as  a  deposit  [togr  with  £ for  intt 

thron  at  the  rate  of per  cent,  per  annum  from  the 

day  of to  the day  of ,  makg  togr  £ ],  and 

it  was  thby  further  ordered  that  on  such  paymt  being  made, 

all  proper  pties  shd  join  in  and  exte  a  proper  convce  of  the 

sd  premes  to  the  sd  B.  and  C,  or  as  they  shd  direct  (e)  : 

Payment     And  whas  in  psuancc  of  the  last  recited  order  the  sd  B.  and 

'  C,  on  the day  of ,  pd  the  sd  sum  of  £ into 

Court  to  the  credit  of  the  sd  action  the  acct  afsd  :  And 
WHAS  the  sd  B.  and  C.  are  desirous  that  the  sd  hereds  shd 
be  conveyed  to  them  in  mner  hinafter  appearing :  (/)  NOW 


Variation         (<0  See  R.  S.  C.  1883,  Order  51,  rule  3a,  and  Sapreme  Court  Funds  Rules 
where  legal  igge,  role  6.    Where  the  l^al  estate  is  in  N.,  the  infant,  add,  "  and  in 

in  infant,    the  matter  of  the  Trustee  Act,  1850,  and   the   Trustee 
Extension  Act,  1862." 

(e)  In  the  case  mentioned  in  the  preceding  note,  say,  "  Such  Convce 

to  be  settled  by  the  judge,  and  the  judge  being  of  opinion 
that  the  sd  N.  was  seised  of  or  entled  to  the  sd  hereds  and 
premes  upon  trust  within  the  meaning  of  the  sd  acts  or  one 
of  them,  and  it  appearing  that  the  sd  N.  was  an  infant,  the 
sd  judge  appted  the  sd  A-  to  convey  the  sd  premes  to  the 
sd  B.  and  C,  or  as  they  shd  direct  for  the  este  thrin  of  the 
sd  N." 

As  to  the  case  where  the  legal  estate  is  In  a  tenant  in  tail,  see  Dav.  Prec. 

Vol.  II.  pt.  2,  4th  cd.,  490,  note.     The  clause  in  the  Trustee  Extension  Act^ 

8. 1,  as  to  appointing  a  peison  to  convey,  is  not  confined  to  persons  under 

disability,  Beckett  v.  Sutton,  19  Ch.  D.  646. 

Viiriation         (/)  1^  the  case  mentioned  in  note  (<?),  say,  "  And  WHAS  these  psnts 

where  legal  jjayg  ^gen  Settled  and  approved  as  a  proper  convce  psuant 
in  infant,    to  the  sd  order  as  appears  by  the  signature  of  the  chief 
clerk  of  the  sd  judge  in  the  margin  hrof" 
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THIS  INDRE  WITNETH  that  in  obedience  to  the  sd  f»«^it. 
order,  and  for  effectuatg  the  sd  sale,  and  in  conson  of  the 

sum  of  £ ,  the  whole  pchase-moy  and  intt,  if  any,  so  pd 

by  the  sd  B.  and  C.  as  afsd,  and  of  the  premes,  the  sd  A. 
under  the  hereinbefore  recited  order  of,  &c.  (a)  doth  hby  grant 
unto  the  sd  B.  and  C,  pceUt,  p.  402 ;  Habendum  subjt  to  lease, 
with  apportionmt  of  rent  and  of  tithe  rent  chge,  p.  420,  to  B, 
and  C.  as  ptnp  ppiy,  p.  425  (&).  [Acknowemt  and  undertakg 
ai  to  munimts,  p.  446].     In  witness,  &c. 


LV. 

CONVEYANCE  of  a  Plot  of  Building  Land  with  pmo.  lv. 
Easements  to  two  Persons  as  Joint  Tenants. 
Restrictive  Covenants  by  the  purchasers  as  to 
Building  and  User  of  the  land.  Variations  where 
there  are  Mutual  Covenants  by  the  Vendor  and 
Purchasers,  and  where  the  restrictive  Stipulations 
are  comprised  in  Schedules  (c). 

Parties,  A.,  vendor,  1 ;  B.  &  C,  pchasers,  2.     Wiias  the  Recitals, 
sd  A.  has  contracted  with  the  sd  B.  and  C.  for  the  absolute  Contract 
sale  to  them  as  jt  tenants  of  the  hereds  hby  assured  (formg 
pt  of  an  este  laid  out  for  bldg)  and  the  inhance  thof  in  fee 
simple  subjt  to  the  [reservons  and]  restrons  hinafter  contd 

for  the  sum  of  £ :  And  whas  upon  the  agreemt  for  the  Agreement 

sd  sale  it  was  stipulated  that  the  same  shd  be  subjt  to  the  j^ri^i^e 
restrons  and  covts  by  the  sd  B.  &  C.  hinafter  contd  for  the  covenants, 
protection  and  benefit  of  the  sd  A.  his  hrs  and  assigns  and 

(a)  See  p.  426,  note.  In  sales  hj  trustees  ander  the  Court  the  persons 
beneficially  interested  cannot  be  required  to  enter  into  coTenants  for  title. 
See  QfUrell  y.  CottreU,  2  £q.  330. 

(&)  See  33  Sol.  J.  102. 

(c)  See  p.  302,  note,  as  to  restrictire  coTenants,  and  the  forms  at  pp.  304 
et  ieg. 


576  CONVEYANCES   ON   SALE. 

PEBo.  I.T.  the  respive  owners  for  the  time  being  of  the  other  pts  of  the 

este  (coloured on  the  plan  hto  annexed)  (d)  of  wch  the 

piece  of  land  intd  to  be  hbj  assured  forms  pt  [and  that  the 

sd  A.  shd  also   enter  into  the   restrictive  covts   hinafter 

contd]  ;  [or,  Recitals  as  ioformofconvce,  p.  397,  form  xxn.] ; 

Wit.         NOW  THIS  INDRE  WITNETH  that  in  psuance,  &c., 

°**^   *      consort,  (the  rect,  &c.,)  and  also  in  conson  of  the  covts 

hinafter  contd  on  the  pt  of  the  sd  B.  and  C,  the  sd  A.  as 

Gz»nt.       beneficial  owner  doth  hby  grant  unto  the  sd  B.  and  C,  peels 

referring  to  flan,  p.  404,  with  right  to  use  of  roads  and  drains, 

p.  409  (e) ;  [Resenons  of  easeints,  dtc,  to  vendor,  p.  411  et 

Haben-      seqJX  ',  To  HOLD  the  Same  premes  Unto  and  to  the  use  of  the 

^^™'  sd  B.  and  C,  their  hrs  and  assigns,  [Subjt  to  the  obligon 

contribu-    of  contributg  and  pa3'ing  a  due  proportion  [accordg  to  the 

tion  for      extent  of  their  frontage  towards  the  sd  respive  roads,  or 

mainUan-     .  .        .    7 

iog  roads,    intd  roads]  of  the  expse  of  makg,  maintaining,  repairing 
^^'  and  cleansg  the  sd  roads,  sewers  and  drains,  until  the  same 

shall  be  adopted  by  and  taken  into  the  chge  of  the  local 
authorit}',  such  proportion  in  case  of  dispute  to  be  decided 
by  the  surveyor  for  the  time  being  of  the  sd  A,  his  hrs  and 
assigns,  and  subjt  to  the  restrons  and  condons  hinafter  [in 
the  schdle  hto]  contd  and  imposed  on  the  sd  B.  &  C,  their 
hrs  and  assigns,  as  obligons  intd  to  be  binding  in  perpetuity 
on  the  hereds  hby  assured,  and  all  future  owners  thof  as 
far  as  the  law  will  permit  (/) :  Restrictive  covts  by  B.  and  C 


(rf)  See  RenaU  v.  Cowlishaw,  9  Oh.  D.  125  ;  11  Ch.  D.  866. 
(<;)  The  following,  if  so  intended,  may  be  added  here,  as  to  which  see 
p.  303,  note  ;  and  p.  409,  form  xxxiv.,  and  note  : 

Benefit  of  "  Togr  with  all  such  benefit  of  and  right  of  enforcing  any 
©roOier^    covts  entered  into  by  any  past  or  future  pchasers  of  any  other 

parchasera.  plots  of  land  forming  part  of  the este,  situate,  &c., 

restrictive  of  the  right  of  bldg  in  or  user  of  such  respive 
plots  as  the  sd  A.  may  be  able  to  convey  or  confer." 

Restrictive  (/)  The  following  may,  if  so  intended,  be  added  here  with  reference 
covenants  to  the  cases  of  Xeates  v.  Xy<m,  4  Ch.  218,  and  Jtenals  v.  Cottliihaw, 
to  be  en-      ^  qyi,  D.  125 ;  11  Ch.  D.  866,  and  the  other  cases  referred  to,  p.  303,  not«  : — 

by  other         "  And  to  the  intent  also  that  the  sd  restrons  and  condons 

purchasers. 
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7(^ith  A.  08  to  hldg,  o^c,  p.  453  et  seq.  (a),  referring,  if  need  be,  '*^J^^- 
to  a  plan,  and  the  stipulons,  if  convenient,  being  contd  in  a 
schdU:  [^Similar  restrictive  covts  by  A.  with  B,  and  C,  p. 
458  et  seq.,  mutatis  mutandis']  :  Covt  [or  mutual  covts"]  to  give 
notice  of  covts,  p.  454  (6) :  [^Provo  for  re-entry  by  A.  on 
breach  of  covts,  p.  454]  :  [^Acknowemt  and  undertakg  by  A.  as 
to  munimts,  p.  446].    In  witness. 

l^Schdle  or  Schdles  of  restrictive  stipulons.] 


LVI. 

DEED  q/"  Covenant  between  Vendors  and  Purchasers     pkw.  ltl 
of  Umd  laid  out  in  BuiLDiNa  Plots  (c). 

THIS  INDRE  made  the day  of ,  between  the  Parties 

sevl  psons  who  have  signed  their  names  and  affixed  their 
seals  to  these  psnts  (other  than  the  pties  hto  of  the  second 

shall  (as  far  as  the  law  will  permit)  enure  for  the  benefit  of 
and  be  enforceable  by  any  pson  for  the  time  being  claimg 
title  to  or  interested  in  any  hereds  now  or  lately  formg  pt 

of  the este,  situate,  &c.,  under  any  convce  by  way  of 

sale  made  by  the  sd  A.  since  the day  of or  hraf  ter 

to  be  made  by  him  or  his  successors  in  title  who  may  be 
aggrieved  or  whose  ppty  may  be  injured  by  the  breach  or 
neglect  of  any  of  the  sd  restrons  or  condons." 

(a)  See  also  Conbitionb  of  Sale,  p.  304 ;  as  to  the  wording  of  the 
covenant,  see  Re  Fatooett,  42  Ch.  D.  150. 

(()  It  woald  be  desirable  that  a  memoTandnm  of  the  deed  shoald  be 
endorsed  on  one  or  more  of  the  coTenantor's  title-deeds  to  ensure  that 
purchasers  from  him  shall  have  notice  of  the  corenants.  See  ante,  p.  802, 
note. 

(js)  Notice  of  this  deed  should  be  endorsed  on  the  conveyance  to  A.  and 
B.,  and  also  on  the  conveyance  of  each  lot.    See  ante,  p.  302,  note. 

As  to  laying  out  part  of  a  settled  estate  for  building  purposes,  see  Settled 
Land  Act,  1882,  s.  16. 

K.E. — ^VOTi.  I,  P  P 
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F»K.  ivi.  pt)  hinafter  called  the  pchasers  of  the  one  pt,  and  A.  of,  &c., 
and  B.  of,  &c.,  hinafter  called  the  vendors  of  the  other  pt : 
Whas  the  este  wch  is   delineated  on    the   plan  hrupon 


Conrey-      endorsed,  and  wch  is  situated  at in  the  parish  of 

rendon.     in  the  county  of ,  was  by  an  indre,  &c.,  assured  to  the 

B«ute  Uud  use  of  the  vendors,  their  hrs  and  assigns ;  And  whas  the 
vendors  have  appropriated  or  laid  out  as  bldg  sites  divers 
pts  of  the  sd  este  wch  are  hinafter  designated  as  "  The 
Lots,"  and  are  distinguished  on  the  sd  plan  by  the  numbei-s 

from  1  to inclusive,  and  by  the  colours  pink  and  blue, 

and  have  appropriated  or  laid  out  as  roads  other  pts  of  the 

sd  este  distinguished  on  the  sd  plan  by  the  colours  yellow 

and  brown  and  their  distinctive  names  and  have  dedicated 

to  the  public  the  roads  coloured  yellow  on  the  sd  plan,  and 

intend  to  dedicate  to  the  public  the  roads  coloured  brown 

on  the  sd  plan  as  soon  as  the  pper  local  authority  shall  be 

Parehaae    willing  to  adopt  the  same  :  And  whas  each  of  the  pchasera 

has  recently  pchased  from  the  vendors  one  or  more  lots,  and 

the  vendors  have  made  or  are  about  to  make  pper  convces 

How  each    of  the  same  to  the  respive  pchasers  thof  in  fee  simple ;  And 

frX"  ^^s  ^^  P^l^r  l^t  or  lots  so  pchased  as  afsd  by  each  of  the 

tinguiahed  sd  pchasers  will  appear  by  referee  to  the  number  or  numbei-s 

(]u]e.  '      entd  opposite  to  his  name  in  the  first  schdle  hto,  all  the 

numbers  so  entd  correspondg  with  those  by  wch  the  lots  are 

^^"^^^f    distinguished  as  afsd  in  the  plan;    And  whas,  upon  the 

ject  to        contracts  for  the  sd  sevl  pchases  hinbfe  referred  to  being 

tions^      entd  into,  it  was  agrd  that  each  of  the  sd  pchasers,  his  hrs 

and  assigns,  shd  observe  and  pform  such  of  the  stipulons 

contd  in  the  second  schdle  hto,  as  are  applicable  to  the  lot 

or  lots  pchased  by  him  as  afsd,  [and  that  the  vendors,  their 

hrs   and  assigns,  shd  observe,  &c.,  as  above,  saying,  '*  the 

unsold  lots  "]  [and  the  roads  coloured  brown  on  the   sd 

plan],  and  that  for  effectuatg  such  agreemt  these  psnts  shd 

Wit-  be  made  and  exted :   NOW  THIS  INDBE   WITNETH 

that  in  conson  of  the  premes  each  of  the  pchasers  doth  hby 

Covenants  for  himself,  his  hrs,  exs,  ads  and  assigns,  covt  with  every  two 

ohtueni      ^^^  more  and  each  one  of  the  other  pchasers  and  their  and 
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his  respive  hrs  and  assigns,  and  also  separately  with  the  nmo^j^ 
vendors,  their  hrs  and  assigns  (d),  That  he,  the  sd  covtor,  with  each 
his  hrs   and  assigns,  and  all  psons  derivg  title    through,  J^J^^, 
under,  or  in   trust  for   him   or   them    resply,  as  lessees,  to  perform 
mtgees,  or  orwise  howsr,  shall  and  will  at  all  times  for  ever  ^^^ 
hrafter  observe  and  pform  such  of  tiie  stipulons  contd  in  the  ■chodule. 
schdle  hto  as  are  applicable  to  the  lot  or  lots  pchased  by 
him ;    And  the  vendors  hby  for  themselves  and  their  hrs, 
exs,  ads  and  assigns  jtly  covt  with  each  of  the  pchasers,  his 
hrs  and  assigns,  that  the  vendors,  their  hrs  and  assigns,  will, 
&c.,   as   above,  saying,  ''the    unsold  lots   [and  the   roads 
coloured  brown  on  the  sd  plan]  ;  "  And  rr  is  hby  mutually  Covenant 
agrd  and  decld  between  and  by  the  sevl  psons  pties  hto  t^ ^om 
that,  in  the  constron  and  for  the  pposes  of  these  psnts  and  ■^p'*^- 
of  the  sd  schdle  hnmder  written,  the  following  terms  or  D^g^^^^ 
expressions   shall  have   or  bear  the    sevl  meanings   next  of  terms  in 
mentd,  that  is  to  say, ''  the  vendors  "  shall  mean  and  include 
the  sd  A.  and  B.,  and  their  assigns  and  the  survor  of  them, 
his  hrs  and  assigns  ;  ''  the  surveyor  "  shall  mean  and  include 
the  surveyor  for  the  time  being  of  or  employed  by  "the 
vendors  " ;  "  license  "  shall  mean  a  license  in  writg  by  and 
under  the  hands  of  "  the  vendors  "  or  their  duly  authorised 
agent;    ''the  plan"  shall   mean  the    sd  plan  hrupon  en- 
dorsed ;  "  the  lots  "  shall  mean  the  portion  of  the  sd  este 
appropriated  or  laid  out  as   afsd  for  bldg    pposes ;    the 
**  unsold  lots  "  shall  mean  the  lots  not  sold  to  the  respive 
pchasers ;  and  "  a  lot,"  or  "  the  lot,"  shall  mean  one  of  the 
*'  lots  '* ;    and  "  the  private  roads "  shall  mean  the  roads 
coloured  brown  on  the  plan ;  "  the  public  roads  "  shall  mean 
the  roads  coloured  yellow  on  the  plan;  a  "private  road" 
or  a  "  public  road  "  shall  mean  one  of  the  "  private  roads  " 
or  "  public  roads  *'  resply ;  and  "  owner  "  with  reference  to 
any  lot  or  lots,  shall  mean  and  include  the  pson  to  whom 


^d)  In  framing  a  deed  of  this  natnie  the  case  of  Jtenals  t.  Cowluhuw, 
11  C  h.  D.  866,  must  be  borne  in  mind. 

p  ?  3 
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PftlO.  LTI. 

Pitmio 
that  Any 
one  penon 
najmie 
uy  other. 


Teiitmo- 


the  same  lot  or  lots  has  or  have  been  or  is  or  are  about  to 
be  conveyed  as  afsd,  and  his  hrs  and  assigns  :  Provd  always 
and  it  is  hby  agrd  that  the  vendors  or  the  owner  of  any  lot 
may  at  any  time  enforce  the  observce  or  pformce  of  any  of 
the  sd  stipulons  by  any  action  or  pcdg  agst  any  other  or 
others  of  them  witht  makg  any  pson  a  deft  thto  other 
than  the  pson  committg  or  sufferg  the  breach  of  such 
stipulons  wch  is  complained  of  in  such  action  or  pcdg  and 
that  these  psnts  may  be  received  as  a  conclusive  answer  to 
any  objon  for  want  of  pties  in  that  respt  in  any  such  action 
or  pcdg ;  In  witness  whof  the  sevl  psons  pties  hto  of  the 
first  pt,  have  attached  and  affixed  their  respive  signatures 
and  seals  to  these  psnts,  on  the  days  mentd  before  and  agst 
their  signatures  resply,  and  the  sd  A.  and  B.  have  hmnto 
attached  and  affixed  their  respive  signatures  and  seals  the 
day  and  yr  first  above  written. 

The  first  schdle  referred  to  by  the  foregoing  indre. 


No.  of 
lot. 

ParchAser^B  Name. 

Date  of  Execution 
by  PurchaBer. 

Porchaser's  Signa- 
ture and  Seal. 

Witness. 

1 

• 

The  second  schdle  referred  to  by  the  foregoing  indre. 
{^Restrictive  stiptdons,  see  p.  453,  et  seqJ] 
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LVII. 

CONVEYANCE  in  Fee,  in  consideration  of  a  perpetual  pbwj.  ith. 
Rent-Charge  (a),  with  the  Benefit  of  Covenants 
and  a  Power  of  Distress  over  Adjoining  Land, 
existing  as  an  Indemnity  against  a  prior  overriding 
Rent-Charge.  Variations  where  the  Prior  Rent- 
charge  is  to  be  borne  by  the  Purchaser.  Pro- 
visions as  to  Redemption  of  rent-charge  (fc). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2 ;  Recite  convce  to  Redtals. 
A.,  "of  the  hereds  hby  granted  togr  with  other  hereds" 
suhjt  to  a  perpetual  rent-chge  of  £40  and  to  certn  covts  ;  Con- 
vey ce  by  A.  to  X,,  of  pt  of  the  land  subjt  to  the  rent-chge  and 
chging  the  whole  rent-chge  on  that  pt  in  exoneron  of  the  land 
retained  by  A.  and  contg  covts  by  X.  and  a  power  of  distress, 
and  other  provons  for  indemnifying  A,  and  the  land  retained; 
And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to  Contract, 
him  of  the  hereds  hby  granted  in  conson  of  the  yrly  rent- 
chge  of  £80  hinafter  limd  and  the  covts  by  the  sd  B.  hin- 
after  contd ;   NOW   THIS   INDRE   WITNETH  that  in  wit- 
psuance,  &c.,  and  in  conson  of  the  yrly  rent-chge  hinafter  »«»«**». 
limd  to  the  sd  A.,  and  of  the  covts  by  the  sd  B.  hinafter 
contd,  the  sd  A.,  as  beneficial  owner  doth  hby  grant  unto  the  Grant. 
8d  B.,  peels,  p.  402 :  Togr  with  the  full  benefit  of  all  the  covts  Together 
by  the  sd  X.  and  powers  and  remedies  in  the  sd  indre  of,  J^'^**"®- 

•^  *  ,  '  fit  of  cove- 

Ac,  contd  or  orwise  existg  for  securg  the  paymt  by  the  sd  nants. 

X.,  his  hrs  and  assigns,  and  indemnifying  the  sd  A.,  his  hrs 


(a)  As  to  sales  in  consideration  of  a  rent-charge  and  the  power  of  re-entry 
see  p.  324,  not«. 

(ft)  As  to  the  stamp  on  a  conveyance  in  consideration  of  a  rent- charge, 
see  the  Stamp  Act,  1870,  s.  72  (2).  This  deed  does  not  require  registration 
under  18  &  19  Vict  c.  15,  s.  12,  and  is  not  affected  by  the  Lands  Charges 
B^istration  and  Searches  Act,  1888,  which  relates  to  land  charges  created 
otherwise  than  by  deed  only ;  see  s.  4. 
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PBBo.  LTn.  and  assigns,  and  the  hereds  hby  granted  agst  the  paymt  of 
the  sd  yrly  rent-chge  of  £40  by  the  same  indre  chged 
exclusively  on  the  hereds  thby  assured  to  the  sd  X.,  To 
HOLD  the  same  Unto  the  sd  B.,  and  his  hrs,  To  the  use 
that  the  sd  A.,  his  hrs  and  assigns,  shall  receive  a  perpetual 
yrly  rent-chge  of  £90  to  commce  from  the  date  of  these 
psnts  and  to  be  chged  upon  and  issuing  out  of  all  the 
premes  hby  granted  and  to  be  pd  without  any  dedon  (c)  by 

equal  half-yrly  paymts  on  the day  of ,  and  the 

day  of in  every  yr,  the  first  paymt  thof  to  be 

made  on  the  day  of next  (rf),  And  subjt  and 


Haben* 
duin. 

Limitetaon 
of  rent- 


Stiitatoiy 
remediw 
for  rent- 
chargo. 


Power  of 
distrees. 


Power  of 
entry. 


(<?)  As  to  these  words,  see  p.  324,  note. 

(d)  The  Conv.  Act,  1881,  s.  44,  gives  to  the  owner  of  any  annual  sum 
charged  on  land  or  the  income  of  land,  not  being  rent  incident  to  a  rever^ 
sion,  the  following  remedies  for  recovering  the  same  and  jthe  costs  arising 
from  non-payment,  so  far  as  tkey  might  have  been  eonf erred  by  the  inttm- 
ment  creating  the  oharge,  but  subject  to  the  interests  haying  priority  over 
the  charge,  namely,  if  the  charge  is  in  arrear  for  twenty-one  days,  a  power 
of  distress,  if  the  charge  is  in  arrear  for  forty  days  a  power  to  enter  and 
take  the  rents  and  profits,  and  also  whether  he  enters  and  takes  possession 
or  not,  a  power  to  limit  a  term  of  years  to  a  trustee  upon  trusts  for  raising 
the  charge  and  costs.  Powers  of  distress  and  re-entry  may,  therefore,  be 
omitted  ;  the  following  are  the  usual  forms  of  such  powers  which  would,  if 
inserted,  come  in  at  this  point ;  it  seems  clear  that  the  power  of  distress  is 
not  affected  by  the  Bills  of  Sale  Acts,  see  p.  S25,  note. 

'*  And  to  the  further  use,  that  if  any  pt  of  the  sd  rent- 
chge  hby  limd  shall  at  any  time  be  unpd  for  twenty-one 
days  after  any  of  the  days  hinbfe  appointed  for  the  paymt 
thof,  then  and  so  often  it  shall  be  lawful  for  the  sd  A.,  his 
hrs  and  assigns,  to  enter  into  and  distrain  upon  the  sd 
premes  hby  granted  or  any  pt  thof,  to  the  intent  that  thby 
or  orwise  the  sd  rent-chge,  and  eveiy  pt  thof  so  unpd,  and 
all  costs  and  expses  occasioned  by  the  non-paymt  thof,  may 
be  pd  and  satisfied.  And  to  the  further  use,  that  if  any 
pt  of  the  sd  rent-chge  shall  at  any  time  be  unpd  for  forty 
days  after  any  of  the  days  hinbfe  appointed  for  the  paymt 
thof,  then  and  so  often,  although  there  shall  not  have  been 
any  legal  demand  made  thof,  it  shall  be  lawful  for  the 
sd  A.J  his  hrs  and  assigns,  to  enter  into  and  upon,  and  to 
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chged  as  afsd,  To  the  use  of  the  sd  B.,  his  hrs  and  assigns  ^^^-  '•^" 
for  ever;  And  the  sd  B.  doth  hby  covt  with  the  sd  A.,  Coveiuuit 
his  hrs  and  assigns,  that  he  the  sd  B.,  his  hrs  and  assigns,  ^™^'**' 
will  henceforth  pay  to  the  sd  A.,  his  hi*s  and  assigns,  the 
sd  yrly  rent-chge  of  £80  at  the  times  and  in  the  mner 
hinbfe  appointed  for  the  paymt  thof,  free  from  all  dedons  (a) : 
And  fubtheb,  &c.,  for  erectg  and  maintaining  bldgs,  dtc, 
and  restrictive  covts,  see  p.  453  et  seq. :  And  will  permit  the 
sd  A.,  his  hrs  and  assigns  and  his  or  their  agents,  once  in 
every  yr  in  the  daytime,  on  givg  to  the  tenant  or  occupier 
for  the  time  being  of  any  dwellg-house  or  bldg  upon  the 

sd  premes  hby  granted, days  previous  notice  in  writg 

to  enter  into  and  upon  the  same  to  view  the  state  of  repair 
and  Condon  thof  :  Power  of  re-entry ^  p.  464  (6) :  [Provd  Power  to 
ALWAYS  and  it  is  hby  agrd  and  decld  that  if  the  sd  B.,  his  to^t«m 
hrs  or  assigns,  shall  at  any  time  within  the  sd  period  of  'f^*" 
lives  in  being  and  twenty-one  yrs  thrafter  (c),  give   six 
calr  months'  notice  in  writg  expirg  within  the  last-mentd 
period  to  the  sd  A.,  his  hrs  or  assigns,  of  his  or  their  desire 
of  pchasing    the    sd  rent-chge,   the  sd  A.,  his  hrs  and 
assigns,  shall  after  the  expiration  of  the  sd  notice  on  paymt 
by  the  sd  B.,  his  hrs  or  assigns,  of  such  rent-chge  up  to 

hold  the  same  premes  or  any  pt  thof,  and  to  take  the  rents 
and  profits  thof,  imtil  he  or  they  shall  thby  or  orwise  be  pd 
the  sd  rent-chge,  and  the  arrears  thof  due  at  the  time  of 
entry  or  afterwards  to  become  due  during  such  posson,  togr 
with  all  costs  occasioned  by  the  non-paymt  thof,  such 
posson,  when  taken,  to  be  witht  impeachmt  of  waste." 

(a)  If  the  land  is  sold  Bubject  to  the  prior  rent- charge  instead  of  being  ^\^  ^\^, 
exonerated  from  it,  the  recital  of  the  contract  for  sale  and  the  habendam  ject  to 

wUl  be, "  subjt  to  the  sd  rent-chge  of  £ reserved  by  the  pJ*®'  '*'**" 

hinbfe  recited  indre  of,  ifec,"  and  a  covenant  by  the  purchaser 
to  pajr  and  keep  the  vendor  indemnified  agaiqst  the  rent-chaige  of  £40  will 
be  added.    See  p.  461,  form  vil. 

(h)  Compare  the  form  in  Precedent  LVIII,  infray  p.  587. 

{e)  This  refers  to  the  restriction  of  the  power  of  I'e-entry  to  lives  in 
being,  &c. ;  see  as  to  this,  p.  304,  note.    See  note,  p.  324. 
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»— g-  '-^P-  the  day  of  pchasing  the  same,  and  of  the  sum  of  £ , 

Power  to  convey  and  rele  the  same  rent-chge  to  the  sd  B.,  his  hrs 
'•■*^**  and  assigns,  or  as  he  or  they  shall  direct;  Pbovd  also 
domptioB.  that  if  the  sd  A.,  his  hrs  and  assigns,  shall  within,  &c., 
as  above,  give  six  cah*  months*  notice  in  writg,  espirg 
as  afsd,  to  the  sd  B.,  his  hrs  or  assigns,  of  his  or  their 
desire  of  requirg  the  redemption  of  the  sd  rent-chge  by 
the  sd  B.,  his  hrs  or  assigns,  then  the  sd  B.,  his  hrs  or 
assigns,  shall  upon  the  expiration  of  the  sd  notice  redeem 

the  same  for  the  sum  of  £ which  shall  be  thereupon 

pd  by  him  or  them  to  the  sd  A.,  his  hrs  or  assigns,  togr 
with  the  sd  rent-chge  up  to  the  day  of  redemption  and 
upon  such  paymt  being  made  the  sd  A.,  his  hrs  or  assigns, 
shall  convey  and  rele  the  sd  rent-chge  to  the  sd  B., 
his  hrs  or  assigns,  or  as  he  or  they  shall  direct]  (d).     In 

WITNESS,  &C. 


Lvm. 

pmicLrin.  CONVEYANCE   of  land  for   Building  purpotet  by 

'  Tenant /or  Life  of  one  undivided  Moiety  under  the 

Settled  Land  Act,  1882,  and  by  the  owner  in 
Fee  of  the  other  Moiety  in  consideration  of  Two 
Fee  Farm  Rents  ;  with  Covenants  and  power  of 
Retention  <w  Indemnity  against  an  Overriding 
rent-charge  («). 

Parties,  A.,  tenant  for  life  of  moiety,  1 ;  B.,  oicner  of 
RedtalB.     moiety,  2 ;  C,  pchaser,  8.     Whas  the  hereds  hby  assured 


(d)  The  clause  ia  the  Conv.  Act,  1881,  s.  45,  enabling  the  owner  of  land 
subject  to  a  perpetual  rent-charge  or  other  annual  sum  to  redeem  it  with 
the  aid  of  the  Laoid  Commissioners,  does  not  apply  to  a  rent  reserved  on  a 

sale,  see  sub-s.  5. 

(f)  See  the  last  Precedent  and  notes,  and  the  Settled  Land  Act,  1882, 
8. 10 ;  and  as  to  the  application  of  the  Act  to  land  held  in  undivided  shares, 
see  p.  489,  note. 
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are  subjt  to  a  perpetual  rent-chge  of  £ per  annum,  '**<'•  "•^™- 

created  by  an  indre^  &c.,  and  to  covts  and  provons  for  securg  Overriding 
the  paymt  thof :  And  whas  the  sd  A.  is  tenant  for  life  in  "*"*• 

Title  of 

posson  of  one  undivided  moiety  of  the  sd  hereds  under  an  gnmton. 

indre  of  settlemt,  &c.,  and  the  sd  B.  is  seised  in  fee  simple 

in  posson  of  the  remaing  undivided   moiety  thof :   Recite 

order  of  Court,  or  clause  in  settlemt,  authorisg  sale  by  A.  at 

fee  farm  rents  :  And  whas  the  sd  A.  as  to  one  undivided  Agnemoit 

moiety  of  the  hereds  hby  assured  by  virtue  of  the  powers  ®'      ' 

vested  in  him  under  the  Settled  Land  Act,  1882,  and  orwise 

as  afsd,  and  the  sd  B.  as  to  the  other  undivided  moiety  thof, 

have  resply  agreed  with  the  sd  C.  for  the  absolute  sale  to 

him  of  the  sd  hereds  and  the  inhance  thof  in  fee  simple  in 

posson  in  conson  of  the  two  sevl  perpetual  yrly  rent-chges 

of  £ and  £ resply  hinafter  limd,  and  of  the  covts 

on  the  pt  of  the  sd  C.  hinafter  contd :  NOW  THIS  INDRE 


A  doubt  has  been  sometimes  expressed  whether  a  rent-charge  can  be  As  to 
limited  on  its  original  creation  direct  to  the  uses  of  a  settlement ;  and  to  limiting 
avoid  question  it  is  sometimes  limited  to-  a  person  in  fee  to  be  regranted  by  *  /en*- 
him  by  a  separate  (or  the  same)  deed  to  the  intended  nses ;  see  Wolst.  k.  T.  ft*'^    ^ 
Settled  Land  Act,  2nd  ed.  p.  262  ;  Feame,  C.  R.  p.  628,  note  by  Butler ;  and  ^  settle- 
Butl.  n.  Co.  Litt.  271  b.,  vii.  371  ;  the  ground  of  the  doubtbeing  whether  ment. 
each  successive  limitation  might  not  be  held  to  be  of  a  distinct  rent,  so  as  to 
invalidate  the  ulterior  limitations  after  the  first  estate  tail  for  remoteness ; 
but  there  seems  no  valid  reason  why  one  and  the  same  rent  should  not  be 
reserved  direct  by  way  of  use  for  successive  estates  amounting  together  to 
the  fee ;  see  2  Byth.  &  J.  Conv.  3rd  cd.  p.  8  ;  and  it  is  believed  to  be  the 
usual  practice  so  to  reserve  it.    The  form  of  limitation  in  a  conveyance 
under  the  Settled  Land  Act  (as  in  the  text)  is  simpler  than  in  a  conveyance 
by  reYOcation  and  appointment  of  the  use  under  the  ordinary  express  power 
of  sale ;  since,  in  the  former  case,  the  conveyance  of  the  tenant  for  life 
passes  the  seisin  to  the  grantee  out  of  which  the  uses  are  served,  whereas  in 
the  latter  case,  they  have  to  be  served  out  of  the  seisin  of  the  original 
grantee  under  the  settlement ;  but  the  above  Precedent  may  be  adapted 
without  difficulty  to  that  case. 

There  seems  no  objection  to  charging  both  rents  on  the  entirety  of  the 
land,  although  one  of  the  grantors  is  a  limited  owner.  No  attempt  is  made 
to  reserve  a  power  of  re-entry  in  this  case,  as  there  are  two  rents,  and  it 
wonld  be  difficult  to  frame.  The  indemnity  against  the  overriding  rent 
ought,  perhaps,  to  be  severed  so  as  to  confine  the  remedy  against  each 
vendor  to  his  proportion. 
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Wit- 
nesMth. 

Grant. 


Haben- 
dum. 

Reserrft- 
tion  of 
rents. 


TMM0.LTU1.  WITNETH  that  in  psuance  of  the  sd  agreemt  and  for  the 
consons  afsd  the  sd  A.  as  beneficial  owner  as  to  the  undivided 
moiety  of  the  sd  hereds  of  wch  he  is  tenant  for  life  as  a&d 
by  virtue  of  the  powers  vested  in  him  under  the  Settled 
Land  Act,  1882,  and  the  hinbfe  recited  order  of  Court, 
or,  **the  sd  settlemt/'  and  of  every  or  any  other  power 
enablg  him  in  this  behalf,  doth  hby  grant  and  convey,  and 
the  sd  6.,  as  beneficial  owner,  as  to  the  remaing  undivided 
moiety  of  the  sd  hereds,  doth  hby  grant  and  convey  unto 
the  sd  C,  Peels,  To  hold  the  same  unto  the  sd  C.  and  his 
hrs  free   and   dischged  from   the   sd   ovenidg  yrly  rent- 

chge  of  £ ,  To  the  use  that  there  shall  issue  out  of  the 

entirety  of  all  the  sd  hereds  and  premes  hby  granted  two 

perpetual  yrly  rents  of  £ each,  and  that  one  of  such 

rents  shall  remain  and  be  to  such  uses  upon  such  trusts  and 
Bubjt  to  such  chges,  powers  and  provons  as  the  sd  first- 
mentd  moiety  of  the  sd  hereds  and  premes  hby  granted 
wd  have  stood  limd  and  subjt  to  by  virtue  of  the  sd  indre 
of  settlemt  if  these  psnts  had  not  been  made  and  exted,  and 
that  the  other  of  such  rents  shall  remain  and  be  to  the  use 
of  the  sd  B.,  his  hrs  and  assigns,  the  sd  two  sevl  rents  to 
rank  pari  passu  and  witht  any  priority  of  chge  as  betwn 
themselves,  and  to  commence  from  the  date  of  these  psnts, 
and  to  be  pd  to  the  pson  or  psons  entled  thto  resply  under 
the  limitons  hinbfe  contd  by  equal  half-yrly  paymts  witht 

any  dedon  on  the day  of and  the day  of 

in  every  yr.  And  subjt  to  and  chged  with  the  sd  respive  rents 
and  all  statutory  and  other  powers  and  remedies  for  recoverg 
and  compellg  paymt  of  the  same.  To  the  use  of  the  sd  C,  his 
hrs  and  assigns,  for  ever:  Provo  limitg  liabiUty  of  tenant  for 
life  under  implied  covts  for  title,  p.  440 :  And  the  sd  C,  doth 
hby  covt  with  the  sd  A.,  his  successors  in  title  and  assigns,  that 

pay  rents,   he  the  sd  C,  his  hrs  and  assigns,  will  henceforth  pay  to  the 

'  sd  A.,  his  successoi*s  and  assigns,  the  yrly  rent-chge  of  jE 

first  hby  limd,  and  with  the  sd  B.,  his  hrs  and  assigns,  that 
he  the  sd  C,  his  hrs  and  assigns  will  henceforth  pay  to  the 
sd  B.,  his  hrs  and  assigns,  the  yrly  rent-chge  of  £- 


Oovenant 
by  pur- 
chaser to 


PRECEDENTS.  587 

secondly  hby  Kmd  at  the  times  and  in  the  mner  hinbfe  '»*^  ^▼™- 

appted  for  the  paymt  of  the  sd  rent-chges  resply  free  from 

all  dedons :  Covts  by  C,  "  with  the  sd  A.,  his  successors  in 

title  and  assigns,  and  also  as  a  septe  covt  with  the  sd  B., 

his  hrs  and  assigns,  that,  &c.,"  as  to  bldg,  dc. :  And  the  sd 

A.  and  B.  do  hby  and  as  a  septe  covt  each  of  them  doth  hby  CoTenastof 

coyt  with  the  sd  C,  his  hrs  and  assigns,  that  the  sd  A.  and  ^^y^ndSa 

his  successors  in  title,  and  the  sd  B.,  his  hrs  and  assigns,  will  against 

duly  pay  the  ed  overridg  rent-chge  of  £ ,  and  perform  "^^ 

and  observe   the    covts  and  provons  for   securg  the  same 
contd  in  the  sd  indre  of,  &c.,  and  will  at  all  times  keep 
indemnified  the  sd  C,  his  hrs,  exs,  ads,  and  assigns,  agst  the 
sd  rent-chge,   covts   and  provons:    And  further,  that  if  Power  of 
default  shall  at  any  time  be  made  in  paymt  of  the  last-mentd  ^j^^" 
rent-chge  or  any  pt  thof,  or   in   the  performce   and   ob-  tre»  »nd 
servce  of  the  sd  covts  and  provons  or  any  of  them,  and  the  *° 
sd  C,  his  hrs,  exs,  ads  or  assigns,  or  his  or  their  tenants, 
shall  be  called  upon  to  and  shall  pay  the  same  rent  or  any 
pt  thof,  or  shall  be  put  to  any  costs,  damages,  or  expses  in 
consequence  of  any  such  default  as  afsd,  then  and  in  every 
such  case  it  shall  be  lawful  for  the  sd  C,  his  hrs  and  assigns, 

to  retain  the  sd  respive  rents  of  £ each  hb}*^  limd  or 

either  of  them  or  any  pt  thof  resply :  And  also  to  enter 
into  (/)   and   distrain    upon    so  much  of  the    land   upon 

wch  the  sd  rent  of  £ is  chged  as  is  not  hby  assured, 

and  to  enter  into  and  upon  and  to  hold  the  same  premes  or 
any  pt  thof,  and  to  take  the  rents  and  profits  thof  witht 
impeachmt  of  waste  until  he  or  they  shall  have  been  fully 
reimbursed  the  amt  so  pd,  and  all  such  costs,  damages,  or 
expses  as  afsd.     In  witness,  &c. 


(/)  There  may  be  Bome  doubt  whether  these  powers  of  distress  and  entry 
can  be  given  by  a  tenant  for  life  proceeding  under  the  Settled  Land  Acts  ; 
in  addition  to  the  doubt  as  to  whether  such  powers  can  be  conferred  in 
perpetuity  (see  Dunn  v.  Floods  25  Ch.  D.  629,  above,  p.  325,  note),  and  the 
further  doubt  (adverted  to  above,  p.  326,  note,  p.  561,  note)  whether 
the  power  of  distress  may  not  be  affected  by  the  Bills  of  Sale  Acts. 
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CONVEYANCE  of  freehold  land  by  Mortgagor  and 
Mortgagee  in  consideration  of  a  Rent-charge, 
which  is  svbstituted  as  security  (a). 

A.,    mtgor    (hinafter    called   the   vendor),    1 ;     B.    and 

G.  mtgees    (hinafter  called    the   mtgees),   2;    D.,  pchaser 

BeciuU.     (hinafter   called   the    pchaser),   3.     JRecite  mtge^  p.  878 ; 

State  of  mtge   debt,   p.  896  ;    Agreemt  for  sale,  p.  893  : 

Agreement  And  whas  it  has  been  agrd  that  the  sd  premes  shall  be 

sdtaUok     assured  in  mner  hinafter   expd,    and   that  such  pro  von  s 

of  rent-      shall  be  made  for  substituting  the    sd   rent-chge  for  the 

^'^'^       sd   premes   hby   assured  as    a   secy  to    the    mtgees  for 

the  moys   seed  by  the  sd  indre  of  mtge   as  are  hinafter 

Wii-  contd :   NOW  THIS  INDRE   WITNETH,  that  in  con- 

nesBetii.      g^j^  ^f  ^^^  j^^j  rent  of  £ ,  hinafter  limd,  and  of  the 

covts  and  provons  hinafter  contd,  and  on  the  pt  of  the 
pchaser,  his  hrs  and  assigns,  to  be  performed  and  observed, 
the  mtgees  as  mortgfagees  at  the  request  of  the  vendor,  do 

Gnmi.  ^^^  ^^^^  ^^  them  doth  hby  grant  and  rele,  and  the  vendor 
as  beneficial  owner  doth  hby  grant  and  confirm  unto  the 
pchaser  and  his  hrs,  peels,  p.  402 ;  Habendum  Unto  the 
pchaser  and  his  hrs  free  from  mtge,  p.  421,  To  the  use 
that  the  mtgees,  their  hrs  and  assigns,  shall  for  ever  hrafter 
receive,  &c.,  Reservon  of  rent-chge  in  fee,  p.  582,  and  subjt 

Haben-  thto  To  THE  USE  of  the  pchaser,  his  hrs  and  assigns ;  Covt 
by  pchaser,  ''with  the  mtgees,  their  hrs  and  assigns,  and 
also  as  a  septe  covt  with  the  vendor,  his  hrs  and  assigns/* 
for  paymt  of  rent-chge,  p.  583,  and  as  to  buildg,  dkc,  see 


(a)  This  saves  the  expense  of  a  new  mortgage  of  the  rent-charge ;  but 
the  ad  valorem  stamp  daty  \^'iIl,  as  it  seems,  be  the  same,  namelj,  the  con- 
yeyance  duty  and  6rf.  per  cent,  on  the  mortgage  debt  in  respect  of  the 
substitnted  security;  see  the  Stamp  Act,  1870,  schedule  Mobtgags;  26 
Sol.  Journ.  p.  403. 


dttm. 


I 
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p.  453 ;   ProviaOy  that  if    durg   the   lifetime   of   the   sevl  >»»o-  "^ 
piles  hto,  and  twenty-one  yrs  after  the  death  of  the  last  Power  for 
survor  of  them,  or  within  any  further  period  of  time  within  JJ^^J^J*^ 
wch  this  present  power  or  condon  may  lawfully  be  given  or  («). 

created,  the  sd  rent-chge  of  £ shall  be  in  arrear  for 

twelve  calr  months,  the  nitgees,  their  hrs  or  assigns,  may, 
at  any  time  thrafter  within  the  period  of  time  afsd  and 
notwg  any  actual  or  constructive  waiver  of  any  previous 
cause  or  right  of  re-entry,  enter  upon  the  sd  premes  hby 
assured  or  any  pt  thof  in  the  name  of  the  whole,  and  thrnpon 
the  same  premes  shall  remain  to  the  use  of  and  be  vested 
in  the  mtgees,  their  hrs  and  assigns,  in  all  respts  as  if 
these  psnts  had  not  been  made  or  exted:  Acknoivemt  by 
mtgees  to  pchaser  as  to  munimts  retained,  p.  446 :  And  it  ^^^ 
IS  HBY  DECLD  between  the  vendor  and  the  mtgees,  that  the  chan^nb- 

sd  rent-chge   of  £ hinbfe   limd  to  the  mtgees  is  soBecuritj. 

limd  to  the  intent  that  the  same  shall  be  substituted  for  the 
sd  premes  hby  assured  as  a  secy  to  the  mtgees,  their  exS| 
ads,  and  assigns,  for  the  ppal  moys  and  intt  seed  by  the  sd 
indre  of  mtge,  and  shall  be  subjt  to  the  like  equity  of  re- 
demptn,  and  the  like  power  of  sale,  and  other  powers  and 
provons  for  securg  the  paymt  of  the  sd  ppal  moys  and  intt, 
as  such  premes  were  subjt  to  immedly  before  the  exon  of 
these  psnts,  with  such  modifications  as  the  case  may  require : 
And  it  is  hbt  further  agrd,  that  until  notice  to  the  con-  Receipt  of 
trary  from  the  mtgees,  their  exs,  ads,  or  assigns,  to  the  r!**^.** 
pchaser,  his  hrs  or  assigns,  the  rect  of  the  vendor,  his  hrs  dent, 
and  assigns,  for   the   sd  rent-chge  hby  limd,  shall   be   a 
sufft  dischge   to  the  pson  or  psons  paying  the  same.     In 
WITNESS,  &c.  (6). 


(a)  See  p.  324,  note,  and  the  form  at  p.  454. 

(h)  It  would  be  desirable  to  endorse  notice  of  this  deed  on  the  mortgage 
deed  if  retained  by  the  mortgagee. 
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LX. 

pmio.  WL  CONVEYANCE  of  several  Perpetual  Rent-Charges 

(Subject  as  to  one  to  a  Prior  Rent-Charge)  and 

of  a  Plot  of  ground  let  on  a  Building  Lease. 
Concise  Form  tuithout  Recitals. 

^jj.  Parties,   A.,   vendor,  1 ;    B.,  pchaser,  2.     WITNETH, 

neBseth.      gcc,  conson,  ''  for  the  pchase,  subjt  as  hinaftcO'  appears,  of 

the  fee-simple  of  the  yrly  rent-cbges  and  plot  of  land  hby 

granted,"  (the  rect,  &c.,)  the  sd  A.,  as  beneficial  owner,  doth 

CoDTeyanoe  hby  grant  unto  the  sd  B.,  All  those  sevl  perpetual  jrly 

of^n*-      rent-chges,   amountg  togr   to   the  sum  of  £ ,  of  wch 

resply,  and  of  the  respive  lands  and  ppty  out  of  wch  the 
same  resplj  issue,  the  parlars  are  stated  in  the  first  pt  of 
the  schdle  hto,  and  wch  lands  are  resply  delineated  in  the 
plan  hrunto  annexed,  and  are  in  such  plan  resply  edged 
red,  and  each  of  wch  is  marked  with  the  amount  of  the  rent- 
chge  to  wch  the  same  is  subjt,  And  all  future  paymts  of 
the  sd  respive  rent-chges.  And  all  powers  and  remedies  for 
recoveiy  of  the  sd  rent-chges  and  the  benefit  of  all  covts, 
Condons,  and  provons  contd  in  the  respive  indres  mentd  in 
the  first  pt  of  the  sd  schdle  hto,  by  wch  the  sd  rent-chaes 
And  land,  ^ere  resply  created  (c) :  And  also  all  that  plot  of  freehd 


(c^  The  following  is  a  form  of  description  of  a  single  rent-chax^  in  the 
parcels  where  there  are  no  recitals  : — 

Description      "  ^^^  '™^'^  perpetual  yrly  rent-chge  of  £ ,  issuing 

of  rent-      and  payable  out  of  All  that  piece  of  ground,  &c.,  situate, 

^^'       &c,,  and  contg,   &c.,  and  bounded,   &c.,   and  the  messe, 

&c.,  thron  erected,   wch  sd  piece  of  ground,   messe,   and 

premes,  were  by  an  indre,  &c.,  conveyed  unto  the  sd  X.,  his 

hrs  and  assigns,  reservg  the  sd  perpetual  yrly  rent-chge  of 

£ thereout  unto  the  sd  Y.,  his  hrs  and  assigns,  and 

wch  rent-chge  was  made  payable  quarterly,  free  from  all 
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land,  situate,  &c.,  also  delineated  in  the  sd  plan,  and  thrin  raioLx. 

edged  blue,  and  wch  is  let  on  lease  for  the  term  of  yrs,  and 

at  the  jrly  rent,  the  parlars  whof  are  stated  in  the  second  pt 

of  the  sd  schdle  hto :  To  hold  all  the  premes  hby  granted  HAben- 

Unto  and  to  the  use  of  the  sd  B,,  his  hrs  and  assigns,   °f!' 

SuBjT  as  to  the  rent-chge  of  £ mentd  in  the  schdle  hto  oTeniding 

to  the  paymt  thereout  henceforth  of  the  yrly  sum  of  £10,  ^J^J" 
being  a  proportionate  but  unapportioned  pt  of  a  yrly  rent- 
chge  of  j£25,  wch  by  an  indre,  &c.,  was  made  issuing  and 
payable  out  of  a  plot  of  land  includg  the  sd  land  out  of  wch 

the  sd  rent-chge  of  £ issues.  But  with  the  benefit  of 

all  powers,  remedies,  and  coTts  existg  as  an  indemnity  against 
paymt  of  an  undue  proportion  of  the  sd  rent-chge  of  £25, 
or  of  any  expses  or  damages  on  acct  thof.  And  subjt  as  to  the  And  to 
sd  plot  of  land  hby  granted  to  the  residue  now  unexpired  of  i^'°*^ 
the  sd  lease  mentd  in  the  second  pt  of  the  schdle  hto :  Govt 
by  B.  to  pay  the  yrly  sum  of  £10  to  "  the  pson  or  psons  for 
the  time  being  entled  to  rece  the  same,"  and  to  indemnify 
A.  thfrom,  see  p.  583,  note.    In  witness,  &c.  (d). 


dedons  except  the  ppty-tax,  on  the  four  usual  quarter- 
days,  with  powers,  covts,  and  provons  for  securg  the  same, 
and  wch  sd  rent-chge  has  by  virtue  of  divers  mesne  as- 
surces  and  acts  in  the  law,  and  ultimately  by  an  indre 
dated,  &c,,  and  made,  &c.,  become  and  is  now  vested  in  the 
sd  A.  as  absolute  owner  thof  in  fee  simple,  And  all  future 
paymts  of  the  sd  rent-chge.  Together  with  the  full 
benefit  of  all  powers,  remedies  and  covts  subsistg  for  securg 
and  enforcg  paymt  of  the  sd  rent-chge." 

(d)  Notice  should  be  given  to  the  persons  by  whom  .the  rent-charges  are 
payable. 
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PKia  LX. 


The  SCHEDULE  above  refeiTed  to. 

Parti. 


Amounts 
of  Rent- 
charges. 

Dates  of  Deeds  Contents  and 

by  which  the     Situation  of 

Rcnt-chai^ges     Lands  oat  of 

were              which  the 

created.        Rent-charges 

issue. 

To  whom 
the  Rent- 

chaises 
were  made 

Payable. 

To  whom 
the  Lands 

were 
limited. 

Days  on  which 

the  R^nt- 

chaiiges  were 

made  Payable. 

• 

Part  2. 
Particulars  of  plot  of  building  land. 


PKBO.  LSI. 


CONVEYANCE  under  the  Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vic.  c.  18)  q/*  Freeholds 
and  Leaseholds  by  a  Tenant  for  Life  to  a  Rail- 
way Company  with  the  Concurrence  of  a  Trustee 
in  whom  the  legal  Estate  of  the  Leasehoij>s  is 
vested.  Variation  where  the  Purchase -Monet 
being  under  £200  is  Paid  to  Trustees  nominated 
under  the  list  section  (a).  Variations  where  the 
sale  is  in  consideration  of  a  Bent- Charge  (b). 

Parties,  A.,  tenant  for  life  (hinafter  called  the  vendor),  1  ; 
B.,  tree,  2;    [D.  any  E.  trees  nominated  under  the  71st 

(a)  The  sale  and  conveyance  should,  when  possible,  be  made  by    the 
tenant  for  life  under  the  Settled  Land  Act,  1882  (see  p.  350,  note,  and 

(/;)  For  note  (i),  see  next  page. 
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section,  3] ;  The Railway  Co.  incorporated  by  the pmio.  lxi. 

Railway  Act,  18 — ,  (hinafter  called  the  Co.),  8  [4].     Recite  jij^zMa. 
lease,  p.  880,  comprisg,  "  with  other  hereds,  the  hereds  hby 
assigned,"  statg  peels  shortly;  Devolon  of  leasehds  to  K., 
p.  881  ;  Will  of  K.,  devisg  **  the  hereds  hby  granted  with 
other  hereds  [by  the  description  of,  &c.]  "  to  the  use  of  A* 


Precedent  xviii.,  p.  496) ;  but  recourse  to  the  powers  of  the  L.  C.  C.  Act, 
8S.  7,  9,  may  still  occasionally  be  necessary  ;  and  where  the  sale  is  for  a 
Tent>cbaTge  the  powers  of  the  former  Act  would  not  be  available,  if  the  case 
is  not  within  s.  10. 

(h^  If  the  sale  is  in  consideration  of  a  rent-charge  (as  to  which  see  the  Variations 
L.  C.  C.  Act,  1845,  88.  10, 11,  and  the  Amendment  Act  of  1860,  23  &  24  Vic.  for  sale  for 
c.  106,  s.  2  ;  i:ytm  v.  Denbigh,  Sfc,  Ity,  Co.,  6  Eq.  14,  488  ;  7  Eq.  439),  the  »  ""*• 
"recital  of  the  contract  for  purchase  will  be,  "  In  conson  of  a   yrly  ^  *'^' 

rent-chge  of  £ payable  half-yrly  as  hinafter  mentd,  the 

amt  of  wch  rent-chge  has  been  determined  by  two  able 
practical  surveyors,  psuant  to  the  provons  of  the  statutes  in 
that  behalf,  and  wch  rent-chge  is  to  include  compenson,  &c.^ 

as  in  the  text;^^    and  the  conveyance  will  be,    '*  In  COnson  of  the 

rent-chge  hinafter  limd  and  of  the  covts  by  the  Co  hinafter 
contd  and  in  exercise  of  all  statutory  or  other  powers  enablg 
the  vendor  in  this  behalf: "  habendum  "  Unto  and  to  the  use 
of  the  Co  and  their  assigns  for  ever,  they  the  Co  or  their 
assigns  yieldg  and  pa34ng  henceforth  unto  the  vendor  or  his 
assigns  or  other  the  pson  or  psons  who  but  for  the  assurce 
hby  made  wd  hrafter  for  the  time  being  be  entled  to  the 
rect  of  the  rents  and  profits  of  the  sd  hereds  hby  assured 

one  clear  yrly  rent-chge  of  £ payable  half-yrty  on  the 

day  of and  the  day  of  free  from  all 

taxes  and  dedons,  except  ppty-tax,  the  first  half-yrly  paymt 

thof  to  be  made  on  the  day  of next,  and  the  sd 

rent-chge  to  be  a  first  chge  on  the  tolls  and  rates  authorised 
by  or  payable  under  the  special  Acts  of  the  Co."  Add  a  cove- 
nant by  the  Company,  "  that  the  Co  wUl  at  all  times  hrafter 
duly  pay  the  sd  rent-chge  hinbfe  limd  to  the  vendor  or  his 
assigns  or  the  pson  or  psons  afsd  at  the  times  and  in  the 
mner  at  and  in  wch  the  same  is  hinbfe  made  payable  witht 
auy  dedon  except  as  afsd." 

K.E. — ^VOL.  I.  Q    Q 
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PEBc.  Lxi.  foy  Hfp^  fl^j  bequeatliff  the  leasekds  to  B,  and  C.  upon  trusts 
correspond<f  with  uses  of  freehds,  and  apptg  B,  and  C.  exs : 
Death t  probate y  and  seisin  oftestor,  pp.  889  and  382  :  Death  of 
that  the      C, :  A\D  WHAS  the  hereds  hby  granted  and  assigned  resply 
nquired^    are  required  by  the  Co  for  the  pposes  of  their  railway  and 
for  the       uudertakg  authorised  by  the Act,  18 — ,  and  the  sub- 
sequent special  acts  of  parliamt  relatg  to  the  Co,  or  some  of 
them,  and  the  Co  are  under  those  acts  and  the  genl  acts 
incori)orated  tliwith,  or  some  of  them,  authorised  to  take  and 
Agivemcnt  use  the  sd  hereds  for  the  pposes  afsd  :  And  whas  by  virtue 
e»le.      ^f  ^jjg  powers  confeiTed  on  them  resply  by  the  sd  acts,  or 
some  of  them,  the  Co  have  agrd  with  the  vendor  for  the 
pc'hase  of  the  hereds  hby  granted  for  an  este  in  fee  simple  in 
posson,  and  the  hereds  hby  assigned  for  the  residue  of  the 

sd  term  of yrs  granted  by  the  sd  indre  of  lease  subjt  to 

the  annual  rent  of  £ ,  being  an  apportioned  pt  of  the  sd 

rent  of  £ ,  reserved  by  the  sd  lease,  and  subjt  to  the 

covts  by  the  lessee,  and  condons  in  the  sd  lease  contd  so  far 
as  they  relate  to  the  hereds  hby  assigned,  at  the  price  of 
£ ,  being  the  sum  determined  by  two  able  practical  sur- 
veyors nominated  one  by  the  vendor  and  one  by  the  Co 
accordg  to  .the  provons  of  the  Lands  Clauses  Consolidon 
Act,  1846,  wch  sum  it  was  agrd  shd  include  [the  (c)  value 
of  all  mines  and  minis  under  the  hereds  hby  granted,  and 
also]  compenson  for  severce  of  the  sd  hereds  hby  granted 
and  assigned  resply  from  other  ppty  of  the  vendor,  or  orwise 
injuriously  affectg  such  other  ppty  in  exercise  of  the  powei*s 
given  by  the  sd  acts  or  an}'  of  them,  [and  for  damage  of 
every  description,   whether  for  removal,  loss  of  trade  (rf), 


(r)  The  Company  arc  not  entitled  to  any  mines  of  coal,  ironstone,  slate, 
or  other  minerals,  unless  the  same  arc  expressly  purchased  by  them  ;  see  the 
references  in  p.  350,  note  (i).  Comett  Waterworks  v.  Bitsan  is  reported  on 
App.  22  Q.  B.  D.  702  ;  sec  also  as  to  the  vendor's  rights  of  workinfr,  if  the 
Company  do  not  purchase  the  minerals,  Pountney  v.  Clayton,  11  Q.  B.  1). 
820. 

(d)  Compensation  for  loss  of  trade  is  part  of  the  consideration  for  the  sale 
fur  the  purpose  of  stamp  duty:  QtmmwionerM  of  Inland  Revmwe  y,  Glat^ 
goWjJji*c.j  II y.  Co.,  12  App.  Csi,  315. 
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nessetb. 


goodwill,  incouvenience,  or  orwise,  and  shd  also  be  in  full 
satisfon  for  all  accommodon  and  other  works  and  things  wch 
might  orwise  be  required  to  be  made  or  done  under  the  sd 
acts  or  any  of  them  for  the  benefit  or  accommodon  of  the 
adjoining  ppty  of  the  vendor,  save  and  except  the  accommodon 
works  and  things  specified  in  the  schdle  hto] :  [And  whas  Payment 
it  has  been  agrd  that  these  psnts  shall  contain  the  covts  ^^^f 
hinafter  expd] :  And  whas  the  Co  on  the day  of purcbaae- 

-^  .  money  into 

duly  pd  the  sd  sum  of  £ into   Court,  to  an  account  court 

entied,   &c.  (e) ;   NOW   THIS  INDEE  WITNETH  that  Wit 
in  psuance  of  the  sd  agi-eemt,  and  in  conson  of  the  sum  of  ^ 

^  ,,  ^^  -,,1  A      1     n  '  Grant  of 

£ ,  SO  pd  by  the  Co  as  afsd  (the  paymt  whot  m  manner  frceholda. 

afsd  the  vendor  doth  hby  acknowe)  the  vendor  as  beneficial 
owner  by  virtue  of  the  powers  or  authorities  vested  in  him 
by  the  sd  acts,  or  some  of  them  or  orwise,  doth  hby  grant 
and  convey  unto  the  Co  (/)  All  those  pieces  or  peels  of  land, 

messes  or  tenemts  and  hereds  situate  in  the  parish  of 

and  coy  of ,  containing  in  the  whole  by  admeasuremt 

,  and  bounded,  &c.,  wch  sd  premes  were  late  in  the 

occupon  of ,  and  are  now  in  the  occupon  of  the  Co, 

referee  to  deposited  plans,  dec,  p.  405,/on7i  xui.  [togr  with,  or, 
"  except  and  reservg  out  of  the  assurce  hby  made,"  all  mines 
and  minis  under  the  sd  hereds  and  premes]  :  Habendum, 


(p)  Where  the  purchase-money  i»  under  £200  and  over  £20,  and  the  pay- 
ment is  to  be  made  to  trustees  nominated  under  8  &  9  Vic.  c.  18,  s.  71,  say, 

"  And  whas  the  vendor  is  desirous  of  nominatg  the  sd  D.  ^^^^® 
and  E.  to  be  the  trees  to  whom  the  sd  pchase-moy  shall  be  ^^^^^y  -^ 
pd,  and  it  has  been  agi'd  that  such   nominon   shall    bep^idto 
effected  by  these  psnts ;  NOW  THIS  INDRE  WITNETH  ^^uA 
that  in  psuance  of  the  sd  agreemt  the  vendor  doth  hby,  with  fo^t 
the  approbon  (hby  testified)  of  the  Co,  nominate  the  sd  D. 

and  E.  to  be  the  trees  to  whom  the  sd  pchase-moy  of  ^ 

shaU  be  pd :  AND  THIS  INDRE  ALSO  WITNETH  that 

for  effectuatg  the  sd  sale,  and  in  conson  of  the  sum  of  £ 

upon  the  exon  of  these  psnts  pd  by  the  Co  to  the  sd  D.  and 
E.,  the  rect  whof  is  hby  acknowed,  the  vendor,  &c." 

(/)  The  parcels  are  often  put  into  a  schedule. 

Q  Q  2 
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VTit- 
nesseih. 

Assign- 
ment of 
lea8ehoId& 

Haben* 
dum. 


Covenant 
by  com- 
pany tD 
execute 
accommo- 
dation 
vorks. 


Unto  and  to  the  use  of  the  Co  and  their  assigns  : 
AND  THIS  INDRE,  &c.,  that  the  sd  B,  as  tree  by 
diron  of  the  vendor  doth  hby  assign,  and  the  vendor 
as  beneficial  owner  by  virtue,  &c.,  as  above,  doth  hby 
assign  and  confirm  unto  the  Co,  leasehd  peels  in  the  same 
form  as  the  freekd  peels ;  Hahendinn,  to  the  Co  and  their 

assigns  for  the  residue  now  unexpired  of  the  sd  term  of 

yrs  granted  by  the  sd  lease,  subjt  to  the  paymt  of  the  }Tly 

rent  of  £ ,  being  an  apportioned  pt  of  the  rent  of  £ 

reserved  hy  the  sd  lease,  and  subjt  to  the  covts  by  the  lessee 
and  Condons  contd  in  the  sd  lease,  and  henceforth  to  be 
pformed  and  observed,  so  far  as  they  relate  to  the  premes  hby 
asF>igncd,  and  so  far  as  such  covts  and  condons  may  affect  the 
sd  i>remes  in  the  hands  of  the  Co  and  their  assigns  ;  Provo 
restrictg  liability  of  tenant  for  life  under  implied  covts  for 
title,  p.  440 ;  [Cott  by  vendor  to  pay  apportioned  pt  of  rent 
and  pfonn  covts,  dc,  of  lease  in  respt  of  ppty  retained  by 
him,  p.  448,  with  the  various  in  the  notes ;  Govt  by  Co  to  pay 
apportioned  pt  of  rent^  and  pform  covts,  dc,  of  lease,  so 
far  as  they  relate  to  the  premes  assigned,  "  and  may  affect  the 
sd  premes  in  the  hands  of  the  Co  and  their  assigns,"  a wd/t)r 
indemnity  of  the  vendor  and  the  rest  of  the  ppty  comprd  in  the 
lease,  p.  448,  with  thevarions  in  the  notes  {f}) :  And  the  Co  do 
hby  for  themselves  and  their  assigns  covt  with  the  vendor 
and  his  assigns,  to  the  intent  that  this  covt  may  enure  for 
the  benefit  of  all  psons  hrafter  havg  or  daimg  title  to  the 
adjoining  lands  and  hereds  of  the  vendor  that  they  the  Co  or 

their  assigns  will  within calr  months  from  the  date  of 

these  psnts  exte  do  and  make  [accord g  to  plans  and  specificons 
well  have  been  already  prepared  and  signed  on  behalf  of  the 
Co  by  K.  their  engineer,  and  wch  have  been  approved  of  and 
signed  by  the  vendor,  or,  *'  in  a  good  and  workmanlike  mner, 
and  witli  proper  materials"]  and  for  ever  hrafter  maintain  in 


(^)  As  it  may  be  assumed  tbat  the  company  will  parchase  the  reTeraon 
of  the  leaseholds,  unless  held  for  very  long  terms,  these  mutual  co?enants 
may  generally  be  omitted. 
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good  repair  and  condon  for  the  benefit  of  the  vendor  and  '»>w^^- 
his  assigns,  or  other  the    pson  or  psons  havg  or  claimg 
title  as  afsd^  the  accommodon  and  other  works  specified  in 
the    second    schdle    hto.      Acknowemt   and  undertakg    by 
vendor  as  to  munimtSy  p.  446.     In  witness,  &c. 

{^Schdies  of  Peels f  Accommodon  Works,  if  any,  and  of  Deeds.'} 


LXII. 

CONVEYANCE     of    Copyholds    under    the     Lands  p^^.  lxii. 

Clauses  Consolidation  Act  by  the  Guardian  of     

an  Infant  to  a  School  Board  (a). 

Parties,  A.,  gtuirdian,  1 ;  the  School  Board  for ,  in- 
corporated by  virtue  of  the  Elementary  Educon  Act,  1870 
(hinafter  called  the  Board),  2.  Recite  title  of  K.,  the 
infant ;  Apptmt  of  A,  as  his  guardian ;  Agreemt  for  pcliase 
and  sale  as  in  last  precedent,  saying,  "  for  a  customaiy  este 
in  fee  in  posson,"  and  omittg  reference  to  mines  and  minis ; 
Paymt  of  pcluise-moy  into  Court,  p.  498 :  NOW  THIS  Wit- 
INDRE  WITNETH  that  in  psuance,  &c.,  and  in  conson  """^^^ 
of  the  premes  the  sd  A.  doth  hby,  by  virtue  of  the  power 
or  authority  vested  in  him  by  the  sd  act  or  the  acts  incor- 
porated thwith,  convey  unto  the  Board,  peels,  p.  402 : 
Habendum,  Unto  the  Board  and  their  assigns,  nevs  until 


(a)  See  the  I^ands  Claaees  Consolidation  Act,  1845,  8  &  9  Vic.  c.  18,  s.  95, 
incorporated  with  the  Elementary  Education  Act,  1870,  33  &  34  Vic.  c.  75  ; 
see  s.  20.  As  to  the  powers  of  a  School  Board  under  that  Act,  see  Rolls  v. 
School  Board  for  London j  27  Ch.  D.  639.  As  to  the  redemption  of  tithe, 
see  Tithe  Commutation  Act  (41  &  42  Vic.  c.  42),  s.  1.  The  conveyance  must 
be  entered  on  the  Bolls  of  the  Manor.  As  to  enfranchisement,  see  the 
Copyhold  Act,  1887,  s.  1.  As  to  the  bar  of  the  entail  of  copyholds  by  enfran- 
chisement, see  Ex  parte  School  Board  for  London,  41  Ch.  D.  547.  The  sale 
and  conveyance  might  now  generally,  in  the  case  of  an  infant,  be  effected 
onder  the  Settled  Land  Act,  1882  ;  as  to  which  see  p.  495,  note,  and  form 
XXT.,  p.  604. 
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PKKo.  Lxii]  the  premes  shall  have  been  enfranchised  subjt  to  the  same 
fines,  rents,  heriots,  suits  and  services  as  have  htofore  been 
payable  and  of  right  accustomed  in  respt  thof.  Covt  by  A. 
agst  incunibces,  p.  438  (a).     In  wftness,  &c. 


Lxni. 

pRuc.  GRANT   by   Separate   Deed  of  Perpetual    Rent- 

'•*"'*  Charge  on  purchase  of  land  by  Railway  Company 

to  uses  of  Strict  Settlement.  Grant  of 
Further  rent-charge  as  Indemnity  against  Land- 
Tax,  &c. 

Parties,  Co.,  1;  B.,  tree,  2.  Recite  vendor's  settlemt : 
Recitals.  And  whas  the  sd  B.,  as  the  survivg  tree  of  the  hinbfe  re- 
Sale  for  cited  indre  of  settlemt,  and  b}'  virtue  of  the  provons  of  the 
^JIJjv        Lands  Clauses  Consolidon   Act,  1845,  and  the  Amendmt 

Act,  1860,  has  sold  certain  lands  in  the  parish  of , 

contg,  &c.,  or  thereabouts,  comprd  in  the  sd  settle  lit  to 

the  sd  Co  in  conson  of  a  perpetual  yv\y  rent  of  £ wch 

has  been  settled  and  determined  in  mner  required  by  the 

sd  Acts,  and  is  to  be  granted  by  the  sd  Co  accordg  thto. 

Agreement  A  NO  it  was  also  agrd  that  the  sd  Co  shd  grant  a  further 

"  ^  ?°"      perpetual  yrly  rent-chge  of  £ so  long  as  the  lands  so 

rent-  sold  shd  be  exonerated  as  hinafter  decld  from  all  land  tax 

chai^ge.       ^^^  Wihe  rent-chge  to  become  due  in  respt  thof:  And  whas 

Convey-  ,  . 

anceto       by  an  indre  bearg,  or  intd  to  bear  even  date  with  these 

company,    pguts,  and  made  between  the  sd  B.  of  the  one  pt  and  the 

sd  Co  of  the  other  pt,  the  sd  lands  have,  in  conson  of  the 

^j^.  grant  hby  made,  been  conveyed  to  the  sd  Co:  NOW  THIS 

neeaeth. ____^ — ^___ 

{a)  The  insertion  of  an  express  covenant  is  considered  preferable  to 
making  A,  convey  "as  trustee  ; "  see  p.  425,  note. 
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INDRE   WITNETH  that  in  conson  of  the  premes,  the     '«<^ 


LXIIL 


Grant 


sd  Co  Do  hhy  grant  unto  the  sd  B.  and  his  hrs,  as  survivg 

tree  of  the  sd  recited  indre  of  settlemt,  one  clear  yrly  rent-  ^^^^ 

chge  of  £ sterling,  to  be  payable  henceforth  by  equal  charge. 

half  yrly  portions  on,  &c.,  clear  of  all  taxes  and  dedons,  wch 
annual  rent-chge  it  is  hby  decld  and  agrd  shall  be  chged 
not  only  upon  the  tolls  and  rates  payable  under  the  Act  of 
Parliamt  incorporatg  the  sd  Co,  but  also  upon  the  lands, 
works,  and  undertakg  of  the  sd  Co,  and  have  priority  and 
preferce  over  the  debentures  of  the  Co,  and  over  the  divds  on 
the  ordinary  and  preferce  capital  of  the  Co,  To  have  and  Haben- 
rece  the  sd  yrly  rent-chge  expd  to  be  hby  granted  as  from  J* 

the day  of unto  the  sd  B.  and  his  hrs.  To,  upon,  settlement. 

and  for  the  same  uses,  trusts,  and  pposes,  as  those  to,  upon, 
and  for  wch  the  rents  and  profits  of  the  lands  so  sold  and 
conveyed  to  the  sd  Co  as  afsd  stood  settled  or  assured  at 
or  immedly  before  the  convce  thof  to  the  sd  Co :  And  it 
IS  HBY  DECLD  that  thesc  psnts  are  intd  to  operate  and  take 
effect  as  near  to  the  form  in  Schdle  B.  to  the  Lands  Clauses 
Consolidon  Act,  1845,  as  the  circes  of  the  case  will  admit : 
Provd  always  and  it  is  hby  decld  and  affrd  that  as  to  the  Proviso  as 

yrly  sum  of  £ ,  pt  of  the  sd  yrly  rent-chge  hby  granted,  nity°reS- 

the  same  shall  be  payable  only  so  long  as  the  sd  lands  and  ^^^^ 
the  sd  Co  and  their  assigns  shall  be  exonerated  and 
indemnified  by  the  pson  or  psons  for  the  time  being  entled 
to  the  other  lands  comprd  in  the  sd  iudre  of  settlemt  from 
and  agst  all  claims  and  demands,  costs,  damages,  distresses, 
and  expses  in  respt  of  all  land  tax  and  tithe  rent-chge  due 
and  to  grow  due  from  or  in  respt  of  the  sd  lands  so  sold  to 
the  Co.     In  witness,  &c. 
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LXIV. 

PB10.LXIT.    CONVEYANCE  6y  a  Railway  Company  o/ superfluous 

land  NOT  in  a  T0^7N  (a). 

Parties,  Railway  Co  (hinafter  referred  to  as  the  Co),  1 ; 
Recitals.     ^'9  tenant  for  life,  2 ;  B.  and  C,  trees,  8.    Whas  the  Co 

is  seised  in  fee  simple  free  from  incombces  of  the  piece 
Compmny  of  land  hinafter  mentd,  and  intd  to  be  hby  conveyed,  wch 
"*'*rf^'  is  superfluous  land  of  the  Co,  not  required  for  the  pposes 
lancL  of  their  undertakg,  and  the  same  adjoins  land  wch  forms 

pt  of  the  settled  estes  of  the  sd  A.,  of  wch  he  is  tenant  for 

life  under  an  indre,  &c.,  whof  the  sd  B.  and  C*  are  the 
Notice  to  psnt  trees :  And  whas  the  Co  have,  by  a  notice  in  writg 
r^^dor       under  the  hand  of  their  secretary,  offered  to  sell  the  sd 

piece  of  land  to ,  the  vendor  thof  to  the  Co,  but  he 

HiB  refusal  ^^^^  declined  to  pchase  the  same :  And  whas  the  sd  A.,  as 
to  buy.  tenant  for  life  under  the  sd  indre  of,  &c.,  has  agrd  with  the 
Aipreement  q^  f^^  ^jj^  pchase  of  the  inhance  in  fee  simple  in  posson 

for  pur-  ^  .  r 

chase  by  free  from  incumbces,  of  the  sd  piece  of  land  for  the  sum  of 
trustees,     j^ ^  ^^j^  j^  j^^^^  ^^  ^^  p^  ^^^  ^£  j^j^yg  jjj  jjjj^  hands  of 

the  sd  trees  arisg  from  a  sale  or  sales  of  lands  subjt  to  the 
Wit-  trusts   of  the  sd  indre  of,   &c. :    NOW    THIS    INDRE 

netiseth.        

Sale  of  ^^^  ^®®  ^^®  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vic  c.  18), 

superfluous  ^*  ^^^  ^^  '^^-    ^^  ^^^  ^^  ^^  ^^  ^^^^  ^^^  ^^  ^  town,  and  not  to  an  adjoining 

land  by        owner,  the  recital  will  be  that  notice  has  been  given  to  all  the  adjoining 

railway        landowners  in  succession  offering  to  sell  to  them,  and  that  thej  have  all 

companies,  declined.    As  to  what  is  superfluous  land,  see  Beauchamp  v.  O,  W.  By,  r«»., 

3  Ch.  745  ;  Hohbs  v.  Midland  Ry.  Co,,  20  Ch.  D.  418  ;  O.  W.  By.  Co.  v. 

May,  7  E.  &  Ir.  Ap.  283  ;   Londmi  ^-  S.  W.  By.  v.  Gomm,  20  Ch.  D.  562 ; 

Hooper  V.  Bourne,  5  App.  Cas.  \\  In  re  Thaekwray  and  Young,  40  Ch.  D. 

34  ;  and  as  to  what  is  "  land  in  a  town,"  see  Carrington  v.  Wycombe  Ry.Co.^ 

3  Ch.  377  ;  O.  W.  By.  Co.  v.  Blaekwore,  4  E.  &  Ir.  Ap.  610.    For  a  form 

where  the  land  is  over  a  tunnel  reserving  the  necessary  easement  and  rights 

to  the  Company,  see  2  Dav.  pt.  1,  4th  ed.  595,  note.    The  Company  usually 

stipulate  that  their  title  shall  be  accepted  without  investigation,  and  there 

will  be  no  deeds  to  be  covenanted  to  be  produced.    Although  the  sale 

must  be  without  reservation  (see  the  Act^  s.  127),  the  Company  may  impoee 
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WITNETH  that  in  conson  of  the  sum  of  £ ,  pd  by  the  pw-  ™^- 

sd  B.  and  C.  out  of  such  moys  as  afsd  by  the  diron  of  the  sd 
A.  to  the  Co.  (the  rect,  &c.),  the  Co,  by  the  diron  of  the  sd  A., 
do  hby  grant  (6)  unto  the  sd  B.  and  C,  pceh  referrg  to  plan,  Qrant. 
the  numbers  on  wch  refer  to  the  correspondg  numbers  on 
the  Parliamentary  deposited  plans  and  book  of  referee  thto 
of  the  Co  relative  to  land  in  the  sd  parish  of :  Haben- 
dum to  B.  and  C.  and  their  hrs  to  the  uses  of  the  settlemt, 
p.  422.     In  witness,  &c. 


LXV. 

CONVEYANCE    by  the   Committee    oJ    a  Lunatic  pww.  lxv. 
under  the  Lands   Clauses   Consolidation   Act, 
1845,  of  Lands  Purchased  by  the  Managers  of 
a  Public  Elementary   School  under  the  Ele- 
mentary Education  Act,  1870  (a). 

Parties,  A.,  "  the  committee  of  the  este  of  B.,  a  lunatic," 
1 ;  C,  D.,  E.,  &c.,  the  managers  of  the  school,  or  proposed 
school  (hinafter  called  the  managers),  2.     Recite  title  of  B,  Recitals. 
in  fee,  p.  885  :  And  whas  by  an  inquison  taken  before  K.,  inquiBition 

Esq.,  one  of  the  masters  in  lunacy,  on  the day  of , 

under  a  commission  of  lunacy,  duly  issued  for  that  ppose, 

restrictions  as  to  the  user  of  the  land,  Be  IUgglns,  21  Ch.  D.  95.  A 
prohibition  against  building,  &c.,  which  woald  not  avail  against  the  Com- 
pany's rights,  revives  on  the  sale  of  the  land  as  superfluous  land :  Bird 
Y,  Kggleton^  29  Cb.  D.  1012.  As  to  the  rights  of  the  Company's  assigns  oi 
sar&M%  lands  as  superfluous,  where  the  Company  has  not  purchased  the 
mines,  and  subsidence  has  be^n  caused,  see  PouiUney  v.  Clayton^  11  Q.  B.  D. 
820. 

(^b'y  In  a  conveyance  under  the  Lands  Clauses  Consolidation  Act  the  word  CovenaDts 
**  grant "  implies  covenants  for  title  (s.  132),  which  are  substantially  the  implied 
same  as  those  which  would  be  implied  by  a  conveyance  by  the  Company  as  ^^  word^^ 
beneficial  owners  under  the  Conv.  Act,  1881,  s.  7  ;  see  as  to  implied  cove-     f^^^ 
nants,  Elph.  N.  &  C.  Interp.  of  deeds,  p.  423. 

(a')  See  the  L.  C.  C.  Act,  1845,  8  &  9  Vic.  c.  18,  s.  7 ;  the  Lunacy  Regu- 
lation Act,  1853,  16  &  17  Vic.  c.  70,  s.  116,  and  the  amending  Acts  of  1862 
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rwK.  Lxv.  th^  g^  jj^  ^ag  found  to  be  a  pson  of  unsound  mind  :  And 

Appoint-     WHABy  by  an  order  of  the  Lords  Justices  of  the  Court  of 

rommrMee  -^PP^^^*   intrusted   by   the   Sign   Manual  of  Her  Majesty 

with   the   care   and   commitmt   of  the   custody   of  idiots, 

lunatics,  and  psons  of  unsound  'mind,  and  their  estes  (6), 

made  on  the day  of ,   "  in  the  matter  of  B.,  a 

pson  of  unsound  mind,"  it  was  ordered  that  tlie  sd  A. 

shd  be  the  committee  of  the  pson  and  este  of  the  sd  B.  : 

Themana-  \jifjy    VTHAS  the   managers  are  the  managers   of  a  public 

elementary  school,  known  as  the School,  at ,  in 

the  parish  of ,  and  coy  of [or,  if  the  school  is  not 

founded,  say:    And   whas   the   managers   are   desirous   of 
establishg  a  public  elementary  school,  to  be  known  as  the 

School,  at,  &c. ;  and  thej^  have  obtained  the  approval 

of  the  Educon  Departmt  to  the  establishmt  of  such  school] : 
Conditional  And  whas  by  virtue  of  the  powers  vested  in  them  resply 
by  the  Elementary  Educon  Act,  1870,  the  sd  A,  has  agrd 
to  sell  condonally  upon  the  pper  consent  in  that  behalf 
being  obtained,  and  the  managers  have  agrd  to  pchase  as  a 
site  for  a  [an  addonal]  school-house  for  such  school,  tlie 
piece  of  land  [with  tlie  messes  and  bldgs  thron]  hinafter 

expd  to  be  hby  conveyed  at  the  price  of  £ ,  being  a  sum 

determined,  &c.,  which  it  was  agrd  should  be  taken  in  full 
Order  con-  compenson,  &c.,  &€€  Precedent  lxl,  p.  594:     And  whas,  by 

contact      ^^  order  made  on  the  day  of ,  by ,  in  the 

matter  of  the  sd  lunacy,  on  the  peton  of  the  sd  A.,  it  was 
ordered  that  the  sd  A.  shd  be  at  liberty'  to  cany  the  sd 
condonal  contract  into  effect,  and  that  it  slid  be  referred 
to  the  masters  in  lunacy  to  settle  and  approve  of  a  pper 
convce  of  the  sd  piece  of  land  and  premes  to  the  managers 
accdly,  and  that  the  sd  A.,  as  committee  of  the  sd  B.,  shd 


and  1882  ;  and  the  Elementary  Education  Act,  1870,  33  &  34  Vic.  c.  75,8.  21. 
Mode  of  ^^^  note,  ante,  p.  697.  Under  the  L.  G.  C.  Act  the  conveyance  appears  to 
convey-  ^  properly  made  by  the  committee  in  his  own  name,  and  not,  as  under  the 
ance  by  Lnnacy  Acts  (see  Lunacy  Orders,  1883,  r.  96)  in  the  name  of  the  lunatic  ; 
committee  gee  the  next  Precedent, 
of  lunatic.       (jj  See  the  Judicature  Act,  1876,  38  &  39  Vic.  c.  77,  s.  7. 
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exte  and  join  with  all  necy  pties  in  extg  such  convce  when  ***«'•  "▼• 

approved  by  the  sd  masters :  And  whas  ,  one  of  the  ^    ^   , 

masters  in  lunacy ,  has  settled  and  approved  of  these  psnts  of  draft 
as  a  pper  convce  of  the  sd  piece  of  land  and  premes,  psuant  ^!J^Yy 

to  the  sd  order  of  the day  of ;  and  in  testimony  >n»«t«r  in 

of  such  his  approval  has  signed  his  name  in  the  margin  of 
the  first  skin,  and  his  name  and  allowce  on  the  second  skin 
hrof ;  Recital  that  the  pchase-moy  has  been  pd  into  Courts  as 
in  Precedent  lxi.,  p.  595  (c) :  NOW  THIS  INDRE  WIT-  Wit- 
NETH  that  for  eflfectuatg  the  sd  sale,  and  for  the  conson  "*^***- 

afsd,  and  under  and  psuant  to  the  sd  order  of  the day 

of ,  and  the  powers  and  provons  of  the  Elementary 

Edncon  Act,  1870,  and  the  Acts  incorporated  thwith,  the 
sd  A.,  as  committee  of  the  sd  B.  {d),  doth  hby  grant  andcjnmt. 
convey  unto  the  managers,  peels,  p.  402 :  Habendum^  Unto 
AND  TO  THE  USE  of  the  managers,  their  hrs  and  assigns. 
Upon  trust  for  the  pposes  of  a  public  elementary  school, 
within  the  meaning  of  the  Elementary  Educon  Act,  1870, 
and  for  no  other  ppose  whatever  (e).     In  witness,  &c. 

(r)  See  Re  Milnet,  1  Ch.  D.  28  ;  Re  BuckingJtam,  2  Ch.  D.  690. 

(if)  The  covenant  against  incumbrances  implied  by  the  committee  con-  As  to  cove- 
veyiDg  in  that  character  under  the  Gonv.  Act,  1881,  s.  7  (see  p.  426)  is  a  nants  for 
covenant  binding  the  committee  personally  and  not  the  estate  of  the  ^^^^  ^ 
lanatic.    The  powers  of  a  committee  to  convey  both  under  the  L.  C.  C.  Act,  <»n^reyanM 
1845,  8.  7,  and  the  Lunacy  Acts,  or  (in  the  case  of  a  lunatic  tenant  for  life)  ^*^** 
under  the  Settled  Land  Act,  1882,  s.  62,  are  wide  enough  (as  is  conceived) 
to  enable  the  committee  to  give  the  usual  covenants  for  title  so  as  to  bind 
the  estate  of  the  lunatic  ;  it  seems  doubtful,  however,  whether  the  Court 
will  authorise  the  committee  to  enter  into  any  covenants  on  behalf  of  the 
lanatic ;  Re  Fox^  33  Ch.  D.  37,  where  the  opinion  of  the  Court  appears  to 
have  been  against  giving  any  such  authority  and  to  exclude  covenants  for 
title  ;  but  the  decision  only  related  to  a  covenant  for  payment  in  a  mort- 
gage deed  ;  see  p.  39. 

(/)  The  Act  requires  (s.  21)  *'  that  the  conveyance  shall  express  that  the 
land  shall  be  held  upon  trust  for  the  purposes  of  a  public  elementary  school 
within  the  meaning  of  this  Act,  or  some  one  of  such  purposes  which  may  be 
specified,  and  for  no  other  purpose  whatever." 
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Recitals. 


Wit- 
nesseth. 


Grant. 


LXVI. 

Conveyance  o/ Freeholds  belonging  to  a  Lunatic 
by  his  Committee,  subject  to  Reservations  of 
Minerals  and  Surface  Bights  and  Easements, 
and  Restrictive  Covenants,  contained  in  the 
Conveyance  to  the  Lunatic  (a). 

Parties,  A.,  lunatic,  "  a  pson  of  unsound  mind,  actg  by 
B.,  of,  &c.,  as  committee  of  his  este,"  1 ;  the  sd  B.,  2 ;.  C, 
pchaser,  3.  Recite  convce  to  A.,  containing  reservons  to  the 
vendors  X,  and  F.,  4heir  hrs  and  assigns,  of  minis,  with 
rights  of  uorkg  them  by  surface  or  underground  works,  and 
rights  of  way,  and  tvater,  and  other  easemts,  and  containing 
also  restrictive  covts,  entd  into  by  A,  with  the  vendors  as  to 
bldg  on,  and  user  of  the  land,  the  reservons  and  covts  being 
noticed  shortly ;  The  pcdgs  in  lunacy ;  The  condonal  con- 
tract for  sale,  "  subjt  to  the  reservons  and  restrons  contd 
in  the  sd  indre,  of,  &c.,"  atid  the  order  confirmg  the 
same,  containing  a  clause  autJiori^g  the  committee  to  rece  the 
pchasc-moy,  and  the  approval  of  the  convce  by  the  master,  as 
in  Precedent  lxv.  :  NOW  THIS  INDRE  WITNETH  that 
in  psuance  of  the  sd  contract  for  sale,  and  in  conson  of  the 

sum  of  £ now  pd  by  the  sd  C.  to  the  sd  B.,  as  such 

committee  as  afsd  (the  rect,  &c.),  the  sd  A.,  actg  by  the  sd 
B.  as  such  committee,  and  in  obedience  to  the  sd  order, 
doth  hby  grant,  and  the  sd  B.,  as  committee  of  the  sd 
A.  (b),   doth   hby  confirm    unto   the  sd   C,  peels,   p.  402 : 


Mode  of  (**)  S®^  *^®  Lunacy  Regnlation  Act,  1863,  16  &  17  Vic.  c.  70,  s.  116,  and 

convey-  the  amending  Acts  of  1862  and  1882.  The  committee  conveys  in  the  name 
ance  by  and  on  behalf  of  the  lunatic  ;  Lunacy  Orders,  1883,  r.  96.  As  to  a  sale  on 
committee  behalf  of  a  lunatic  under  the  Settled  Land  Act,  1882,  see  s.  62  of  the  Act, 
and  above,  p.  -195,  note.  An  undivided  share  cannot  be  sold  under  the 
Lunacy  Regulations  Act  without  the  concurrence  of  the  co-owners,  Re  Weld, 
28  Ch.  D.  514  ;  as  to  the  power  to  sell  under  the  Settled  Land  Act,  1882,  iu 
that  case  see  Re  OarUskell,  40  Ch.  D.  416 ;  above,  p.  495,  note. 
(6)  As  to  covenants  binding  the  lunatic,  see  above,  p.  425,  note. 


of  lunatic 
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Habendum  to  C.  in  fee  atibjt  to  reservons  and  restrons  informer 
eanvce,  p.  421,  form  vii. :  Covt  by  C.  with  A.  to  indemnify 
A.  agst  restrictive  covts,  p.  451,  form  vi. :  [And  the  sd  A., 
actg  by  the  sd  B.,  as  such  committee  as  afsd,  doth  hby,  &c., 
acimowerrU  and  wndertakg  as  to  munimts,  p.  446  (c)}.  In 
WITNESS,  &c.  (d). 


FBSO. 

LXTI, 


Lxvn. 

CONVEYANCE    of    Freeholds    by    official     and    other     J-**"- 

Trustees  of  a  Charity  (a),  — . 

Parties,  A.,  of  Whitehall,  in  the  City  of  Westminster,  the 
official  tree  of  Charity  lands  for  the  time  being,  (hinafter 
referred  to  as  the  official  tree)  of  the  1st  part ;  B.,  C,  and 
D.,  &c.,  being  the  trees  of  the,  name  of  Charity,  (hinafter 
referred  to  as  the  trees)  of  the  2nd  part ;  and  E.,  pchaser,  Recitals. 

(«)  The  possession  of  the  deeds  hj  the  committee  or  other  custodians  on  Aeknow* 
bebalf  of  the  lunatic  would,  it  is  presumed,  be  deemed  in  law  the  possession  ledgment 
of  the  latter,  so  that  the  acknowledgment,  &c.,  is  properly  given  in  his  *"  ***  deeds 
name ;  see  p.  442,  note.  ^  ^^b^^' 

(rf)  The  signature  will  be,  "A.  by  B.  committee  of  his  este."  the  com- 
The  attestation  will  be,  "  Signed,  &c.,  by  the  above-named  B.  as  ™j****  ®^ 
the  committee,  and  in  the  name  and  on  behalf  of  the  above-  ponn  of 
named  A.,  &c.,  and  by  the  sd  B.  in  his  own  name  and  as  execution 

his  own  act  and  deed."      A  testimonium  and  attestation  in  the  ordi-  attesta* 
nary  form  would  suffice  ;  see  Lawrie  v.  LeeSy  14  Ch.  D.  249.  tion  to  a 

Co)  See  the  Charitable  Trusts  Act,  1853  (16  &  17  Vic.  c.  137),  ss.  24  &  26,  conveyance 
anthorising  sales  of  charity  estates  with  the  sanction  of  the  Board,  and  see  ^      .  . 
also  the  Amendment  Act  of  1865  (18  &  19  Vic.  c.  124),  ss.  29,  36,  and  36.  ^™™^"^ 
By  the  Act  of  1866,  s.  37,  the  official  trustee  of  charity  lands  may  be  autho-  lanatic. 
rised  by  the  Board  to  convey  lands  including  those  vested  in  him  by  the  Act 
of  1853,  8.  48,  and  the  Act  of  1866,  s.  16.     See  also  s.  12  of  the  Act  of  1869 
(32  &  33  Vic.  c.  110,  substituted  for  s.  16  of  the  Act  of  1860,  23  &  24  Vic. 
c.  136),  enabling  a  majority  of  the  trustees  to  convey  on  behalf  of  all  the 
trustees  and  the  official  trustee.    As  to  official  trustees,  see  the  Charitable 
Trosts  Act,  1887  (50  &  51  Vic.  c.  49),  ss.  4,  5,  and  6. 

The  Allotments  Extension  Act,  1882  (45  &  46  Vic.  c.  80),  has  not  taken 
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of  the  3ixl  part.  Whas  the  pties  hto  of  the  2nd  part  are  the 
duly  constitated  trees  of  the  sd,  charity y  (hinafter  refeiTed  to 
as  the  Charity) :  And  whas  the  lands  hinafter  described 
and  intd  to  be  hby  conveyed  form  pt  of  th«  eeteft  of  the  sd 
Charity  :  And  whas  by  an  order  made  by  the  Board  of 
Charity  Commissioners  for  England  and  Wales  on,  &c.  piv 
a  scheme  made  under  the  Endowed  Schools  Act,  and 
approved  by  Her  Majesty  in  Council  on,  &c.],  the  legal  este 
in  the  land  intd  to  be  hby  conveyed  was  vested  in  the  official 
Authority  tree  in  trust  for  the  sd  charity :  And  whas  by  an  order  of 
to  sell.  the  sd  Board  made  on,  Jcc,  the  trees  were  authorised  within 
months  from  the  date  thof  to  sell  the  lands  described 


in  the  schdle  thto  [being  the  lands  hinafter  described  and  intd 

to  be  hby  conveyed]  for  not  less  than  the  sum  of  M ,  and  to 

do  and  exte  all  pper  acts  and  assurces  for  cariying  the  sd  sale 
into  effect,  and  to  give  a  conclusive  dischge  to  the  pchaser 
Authority  for  the  pchase  mov  to  arise  from  such  sale :  And  by  the 
trtutM  to  same  order  the  official  tree  was  authorised  and  directed  to  con- 
concur,  cur  in  the  convce  of  the  sd  land  to  the  pchaser  if  he  shd  require 
Wit-  such  concurrence :  NOW  THIS  INDRE  WITNETH  that 

inconson  of  the  sum  of  £ pd  to  the  trees  by  the  sd  E. 

for  the  pchase  of  the  fee  simple  of  the  sd  lands  (the  rect 

Grant.        whof  the  trees  hby  acknowe)  the  sd  A.  as  such  official  tree 

as  afsd,  pursuant  to  the  authority  given  to  him  by  the  sd 

recited  order,  and  at  the  request  of  the  trees  (testified  b}" 

their  exon  hrof,  but  not  so  as  to  imply  any  covt)  (fc),  hby 

conveys,  and  the  trees   as  trees   hby  convey  and  confirm 

Habendum  to  the  sd  E.  All,  &c.,  pcels,  to  hold  the  same  unto  and  to 

chaser  in     the  use  of  the  sd  E.,  his  hrs  and  assigns :  {^Acknowemt  by  trees 

'**•  as  to  munimts  retained,  p.  446].     In  wfiness,  &c. 


away  from  the  Charity  Commissioners  the  power  of  authorising  a  sale  of 
charity  lands  vested  in  them  under  the  Charitable  Trusts  Acts  :  Parish  tf 
Sutton  to  Church,  26  Ch.  D.  173. 

(ft)  The  official  trustee  does  not  euter  into  any  covenants ;  ami  the 
statutory  covenant  which  would  be  implial  by  his  conveying  as  trustee  and 
under  the  Order  is  therefore  excluded. 
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Lxvin. 

CONVEYANCE  under  a  Joint  Power  q/"  Appointment  '»«>. 

of  Surface  Lands,  and  of  Minekai.s  under  other      ' 

Lands  which  were  Reserved  to  the  Vendors  on 
Previous  Sales  of  the  Surface. 

Parties,  A.   and  B.,  vendors,  1 ;  C,  pchaser,  2  :  Wuas  Recitals.  , 
under  or  by  virtue  of  an  indre,  &c.,  or  by  other  assiirees,  Title  to 
instrumts,  or  means  subsequent  tlito,  divers  messes,  lands,  " 
niid  hereds,  situate  in  the  parishes  of,   &c.,   in    the    co}^ 

of ,  and  commonly  known  as  the este  (of  wch  the 

messes  and  land  described  in  the  first  pt  of  the  first  sehdle  r 

lito  form  pt),  stand  limd  to  such  uses  as  the  sd  A.  and  B* 
shall  by  deed  jtly  appt,  and  in  default  of  such  apptmt  to  the 
use  of  the  sd  A.  for  his  life  witht  impeachmt  of  waste,  with 
remr  to  the  use  of  the  sd  B.,  his  hrs  and  assigns :  And  whas  Title  to 

divers  lands  formg  pt  of  the  sd  este,  situate  in  the  """**    "' 

respive  parishes  of,  &c.,  in  the  sd  coy  of ,  have  from 

time  to  time  been  disposed  of  by  the  sd  A.  and  B.,  by  way 
of  sale,  exchange,  or  orwise,  with  an  exception  or  reservon 
of  the  coal  and  ironstone  and  other  mines  or  minis  in  or 
under  the  same,  with  rights  of  workg  and  gettg  such  reserved 
mines  or  minis  by  means  of  underground  or  surface  workgs, 
or  by  underground  workgs  only,  and  such  reserved  mines, 
minis,  and  rights    remain   subjt  to   the  uses   to  wch   the 

sd este  is  subjt  as  hinbfe  recited  ;  And  whas  the  lands  Kefereuce 

and  hereds  so  sold  or  disposed  of  with  a  reservon  or  excep-  ***  schedule 
tion  of  minis,  are  described  in  the  second  pt  of  the  sd  first 
sehdle  hto,  in  wch  the  names  of  the  respive  psons  to  whom 
the  same  resply  were  conveyed  or  disposed  of,  and  the 
dates  and  parlars  of  .the  respive  convces  or  assurces  thof 
containing  such  reservons  or  exceptions  of  minis  are  speci- 
fied :  Akd  WHA6  the  lands  described  in  the  sd  first  sehdle  and  pUn. 
hto  are  delineated  in  the  map  or  plan  hrunto  annexed,  in 
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CoDtnct 
for  Mtle. 


Porchue- 
money  to 
be' paid  to 
▼endon 
jointly. 

As  to  sue- 

cearion 

duty. 

Wit- 
neaseth. 

Appoint- 
ment. 


Grant 

Surface 
parcek. 


Minerals. 


wch  the  lands  comprd   in  the  first  pt  of  such  schdle  are 

coloured ,  and  the  lands  comprd  in  the  second  pt  thof 

are  coloured :  And  wha3  the  sd  A.  and  B.  have  agrd 

with  the  sd  C.  for  the  absolute  sale  to  him  of  the  fee  simple 
and  inhance  of  the  lands  described  in  the  first  pt  of  the  sd 
first  schdle  hto,  and  of  the  mines  of  coal  and  ironstone  and 
other  mines  and  minis,  so  reserved  as  afsd  in  or  under  the 
lands  described  in  the  second  pt  of  such  schdle  for  the  sum 

of  £ :  And  whas  it  has  been  agrd  that  the  whole  of 

the  sd  pchase-moy  shall  be  pd  to  the  sd  A.  and  B.  jtly,  and 
upon  their  jt  rect :  Recital  as  to  munimta,  p.  898 :  And  whas 
the  sd  B.  has  agrd  to  enter  into  such  covt  for  pa3^mt  of  the 
succession  duty,  wch  will  become  payable  on  the  death  of 
the  sd  A.  in  respt  of  the  premes  intd  to  be  hby  assured,  as 
is  hinafter  contd  :  NOW  THIS  INDRE  WITNETH,  that 

in  psuance,  <fcc.,  and  in  conson  of  the  sum  of  £ now  pd 

by  the  sd  C.  to  the  sd  A.  and  B,  (the  rect,  &c.),  they  the  sd 
A.  and  B.  as  beneficial  owners,  in  exercise  of  eveiy  power  or 
authority  enablg  them  in  this  behalf  under  or  by  virtue  of 
the  sd  indre  of,  &c.,  or  any  other  convce  or  assurce  subsequent 
thto,  or  any  exception  or  reservon  contd  in  an^-  such  covce 
or  assurce  or  by  any  other  means  whatsr,  do  and  each  of 
them  doth  hb}'  appt,  and  as  and  accordg  to  their  sevl  estes 
and  intts,  and  by  way  of  further  assurce  do  and  each  of  them 
doth  hby  grant  and  confirm  unto  the  sd  C,  First,  all 
THOSE  closes  or  peels  of  land,  messes,  tenemts  and  hereds 
situate,    &c.,   parlarly    described    in    the    first   pt   of  the 

first    schdle    hto,    and   coloured   in    the    plan     hto 

annexed,  includg  all  mines  and  minis  in,  upon,  or  under  the 
same  lands  and  premes.  And  Secondly,  all  the  coal  and 
ironstone,  and  other  mines  and  minis  what&r,  whether 
opened  and  in  workg  or  not,  wch  under  or  by  virtue  of  the 
exceptions  or  reservons  contd  in  the  respive  convces  or 
assurces  mentd  in  the  second  pt  of  the  first  schdle  hto  or 
orwise  the  sd  A.  and  B.  or  either  of  them  are  or  is  entld  to 
or  have  or  has  power  to  appt  or  dispose  of,  lying  or  being  in 
or  under  the   lai)ds   and   hereds   situate,   &e.,   which   are 
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parlarl}^  described  in  such  second  pt  of  the  sd  first  schdle,      '**^ 

and  are  coloured in  the  sd  map  or  plan,  Togr  with  all      ' 

such  liberties,  powers,  and  authorities  of  entering  upon  the  ^^^j^  °^ 
sd  lands  described  in  the  second  pt  of  the  sd  first  schdle,  and 

coloured in  the  sd  map  or  plan,  and  searchg  for,  workg, 

gettg,  dressg,  and  carrying  away  the  sd  coal,  ironstone,  and 
other  mines   and   minis,   and    makg    pits   or  shafts,    and 
excavatg  and  drivg  underground  levels,  passages,  adits,  and 
headways,  laying  down  tramways  and  other  ways  and  roads 
underground,  and  erectg  bldgs,  engines,  pumps,  machinery, 
and  works,  and  stackg  or  laying  up  the  minis  or  refuse 
raised  out  of  the  sd  premes,  and  makg  roads  or  tramways 
oyer  the  surface  of  the  sd  lands  or  any  other  lands  for  workg, 
gettg,  and  carrying  away  the  sd  minis  or  orwise  in  relon 
thto,  as  under  or  by  virtue  of  the   sd  respive  convces  or 
assurces  mentd  in  the  second  pt  of  the  sd  first  schdle  hto  or 
orwise,  the  sd  A.  and  B.  or  either  of  them  are  or  is  entld  to 
or  have  or  has  power  to  dispose  of.  But  subjt  to  such  Subject  to 
liability  as  the  sd  A.  and  B.  or  either  of  them  are  oris  subjt  i^tinJ 
to  of  makg  compenson  to  the  surface  owners  or  occupiers  of  co»npeD- 
the  sd  lands  and  premes  described  in  the  second  pt  of  the  sd  ^ 
first  schdle,  for  any  damage  or  injury  done  or  caused  by  the 
exercise  or  use  of  any  of  the  liberties  and  authorities  afsd, 
Togr  with  all  way-leaves,  water-courses,  rights,  easemts,  General 
and  appurts,  held,  used,  occupied,  or  enjoyed  in  connection  ^^^^^ 
with  any  of  the  mines  and  minis  intd  to  be  hby  assured,  or 
for  workg,  obtaining,  gettg,  or  carrying  away  such  mines  and 
minis  or  the  produce  thof  or  orwise  in  relon  thto  :  Habendum 
to  C.  in  fee,  subjt  to  the  leases  or  agreemts  for  leases  mentd 
in  the  sd  first  schdle  hto,  p.  420  :    Provo  restrictg  liability  of 
A.  and  B.  under  implied  covts  for  title,  p.  439  ;  Covt  by  B, 
for  paymt  of  stutcession  {or  "  estate  '*)  duty  on  death  of  A.,  p. 
450,  and  see  p.  548,  note  (e) ;  Acknowemt  and  undertakg  by 
A.  as  to  munimts,  p.  446,  see  p.  545,  note.    In  witness,  &c» 
[Schdle  of  peels  in  two  pts,  the  composon  ofwch 
is  indicated  by  the  recitals,] 
[Schdle  of  Munimts.] 

K.E. — VOL.  I.  R  R 
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PRSO.LZIX. 


GRANT  of  Right  of  Way. 


Agree 
ment. 


Rociuds,  Parties,  A.,  grantor,  1 ;  B.  and  C,  grantees,  2.  Recite 
the  closg  of  a  lane  passg  through  lands  of  A.,  by  order  of 
justices  at  Quarter  Sessions  under  the  Highway  Act,  5  d:  6 
Will.  IV.  c.  50,  ss.  84  to  92,  on  the  applicon  of  A.,  the  land 
being  bounded  as  to  pt  by  a  farm  and  lands  vested  in  J5.  and 
C.  as  det'isees  tn  trust  under  the  unll  of  X. :  And  whas 
previously  to  the  applicon  for  the  sd  order  it  was  agrd  by 
and  between  the  pties  hto  that  the  sd  A.,  in  conson  of  tbe 
sd  B.  and  C.  consentg  to  and  not  opposg  such  applicon, 
shd  exte  and  enter  into  such  grant  and  covt  to  and  with 
them  as  trees  of  the  will  of  the  sd  X.,  for  securing  a 
substituted  right  of  way  over  the  lands  of  the  sd  A.,  and 
orwise,  as  are  hinafter  contd  :  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  such  agreemt,  and  for  the 
conson  afsd,  the  sd  A.,  as  beneficial  owner,  doth  hby  grant 
unto  the  sd  B.  and  C,  Full  and  free  right  and  liberty  at 
all  times  hrafter,  contiriue  as  at  p.  407,  along,  over,  and 
upon  a  new  road  or  lane  made  through  the  lands  of  the  sd 
A.,  situate,  &c.,  between  the  points  marked,  &c.,  in  the 
plan  drawn  in  the  margin  hrof,  and  the  bridge  over  the 
watercourse  as  shown  in  the  sd  plan,  and  being feet  in 

Corenant    length,  and feet  in  width.  And  the  sd  A.  doth  hby, 

y  gran  r.  |.^^  ^j^^  intent  SO  far  as  the  law  will  permit  to  bind  the  sd 
lands,  and  the  pson  or  psons  from  time  to  time  entled  to  or 
interested  in  the  same,  but  not  so  as  to  incur  any  psonal 
liability  except  for  his  own  acts,  see  form  xiv.,  p.  458],  covt 
with  the  sd  B.  and  C,  their  hrs  and  assigns,  that  he  the 
sd  A.,  his  hrs  and  assigns,  or  the  pson  or  psons  entled  or 
interested  as  afsd,  will  at  his  or  their  own  cost  at  all  times 
hrafter,  keep  and  maintain  the  sd  new  lane  or  road  over 
well  a  right  of  way  is  hinbfe  granted,  includg  the  sd  bridge 


Wit- 

nesseth. 
Grant. 

Right  of 
way. 
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over  the  watercourse,  in  a  pper  state  of  repair  and  condon  :  '"^ 


LZIZ. 


Pbovd  always  that  it  shall  be  lawful  for  the  sd  A.,  his  hrs  Proviso, 
and  assigns,  to  place  and  keep  gates  at  the  points  marked, 
&c.,  on  the  sd  plan,  he  and  they  maintaining  such  gates  in 
good  repair  and  condon.    In  witness,  &c. 


CONVEYANCE   of  an  Advowson.    Variations  Jor  pbw.  lxx, 
conveyance  of  a  Next   Presentaiion   only,   and 
where  the  Vendor  thereof  is  a  Tenant  for  Life  (a). 

Parties^  A.,  vendor,  1 ;  B.,  pchaser,  2.     Whas  the  sd  A.  Recitals. 
is  seised  of  the  advowson  and  perpetual  right  of  presenton  ^*'*  ®^ 

of  and  to  the  rectory  and  parish  church  of ,  in  the  coy 

of ,  for  an  este  in  fee  simple  in  posson  [for  the  term  of 

his  life  under  the  limons  of  an  indre  of  settlemt  dated,  &c., 
and  expd,  &c.]  ;  And  whas  the  sd  A.  has  agrd  with  the  sd  Agreement 
B.  for  the  sale  to  him  of  the  sd  advowson,  or  perpetual 
right  of  presenton  [the  first  or  next  turn  or  right  of  pre- 
senton, if  A.  be  tenant  for  life,  add  ''  if  the  same  shall 
become  vacant  during  the  life  of  the  sd  A."]  for  the  sum  of 

£ ;  NOW    THIS    INDRE    WITNETH,  conson  (the  Wit- 

rect,  &c.),  the  sd  A.,  as  beneficial  owner  (b),  doth  hby  grant  ^®"^*^- 

Grant. 

(a)  As  to  sales  of  advowsons  and  next  presentations,  see  2  Day.  Prec. 
pt.  1,  30,  37  ;  Dart,  V.  &  P. ;  and  the  "  Incumbents*  Resignation  Act,  1871," 
2  Day.  Prec.  pt.  1,  356.  As  to  adyowsons  belonging  to  municipal  corpora- 
tions, see  the  Municipal  Corporations  Act,  1882  (45  &  46  Vic.  c.  50),  ss.  121, 
122. 

(h')  The  express  coyenants  for  title  if  inserted  would  be  as  follows  : 

For  right  to  convey,  p.  429,  "  the  sd  premes  hby  granted : "  ^j^reaa 
And  that  the  sd  B.,  his  hrs,  {or,  exs,  ads,]  and  assigns,  coyenants 

may  present  to  the  sd  rectory  and  parish  church  of ,  ' 

at  all  times  hrafter  whenever  the  same  shall  become  vacant, 

II    R    2 
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puc.  uQCQnto  the  sd  B.,  pceh,  advoicson,  or  next  presenton,  p.  407  : 

AdTowBon.  If  the  latter,  and  A,  be  tenant  for  life,  add,  well  during  the 

Next  pre-    life  of  the  sd  A.,  shall  first  or  next  liappen  after  the  date  of 

■entauon.    ^^gg  pg^^s ;  Habendum,  for  advowson,  **  UsTO  A>iD  to  thk 

USE  of  the  sd  B.,  his  hrs  and  assigns,"  ybr  next  presenton, 

"  Unto  the  sd  B.,  his  exs,  ads,  and  assigns."     In  witness, 

iiC.  (c). 


[when  and  if  the  same  shall  first  or  next  become  vacant,  if 
A.  be  tenant  for  life,  add,  "  during  the  life  of  the  sd  A."] 
except  in  the  case  of  the  incumbent  being  appted  to  a 
bishopric,  and  that  the  pson  so  presented  may  quietly 
and  peaceably  be  inducted  and  enter  into  and  upon  and 
hold  and  enjoy  the  sd  rectory  and  parish  church  and  Uie 
parsonage  house,  glebe  lands,  tithe  rent-chge,  emolumts, 
rights,  and  appuils  thto  belonging,  witht  any  interruption 
by  the  sd  A.,  or  any  pson  claimg  through  or  in  trust  for 
him,  free  Jrom  incumbces,  and  for  further  assurce,  p.  430, 
*'  to  the  use  of  the  sd  B.,  his  hrs  and  assigns  [unto  the  sd 
B.,  his  exs,  ads,  and  assigns],  and  for  enablg  him  and  them 
to  present  to  the  sd  rectory  and  parish  church  whenever 
the  same  shall  become  vacant  [when  and  if  the  same  shall 
next  become  vacant  [during  the  life  of  the  sd  A.]],  except 
as  afsd." 

As  to  pay-  CO  I**  ^  sometimes  agreed  that  the  vendor  shall  pay  interest  to  the 
ment  of  purchaser  till  a  vacancy.  See  Sweet  v.  Meredith^  3  Giff.  610.  This  payment 
interest  till  may  be  secured  by  a  bond  of  the  vendor,  or  by  the  vendor's  covenant, 

vacancy.  <<  ^j^^^  j^^^  ^^le  sd  A.,  his  hrs,  exs,  or  ads,  will,  from  the  date 
of  these  psnts,  and  in  the  meantime,  until  the  sd  rector}-- 
and  parish  church  shall  next  become  vacant  {add,  if  thought 
necy,  or  if  the  present  incumbent  of  the  sd  rectory  and 
parish  church  shall  be  appted  to  a  bishopric  and  the  Crown 
shall  thereupon  present  to  the  sd  rectory  and  parish  church, 
then  until  the  sd  rectory  and  parish  chxu*ch  shall  become 
vacant  for  the  second  time  after  the  date  of  these  psnts,] 
pay,  &c." 

Sometimes  the  purchase-money  is  invested  in  the  names  of  trustees  upon 
trusts  for  investment  and  payment  of  the  income  to  the  purchaser  until  the 
occurrence  of  a  vacancy  and  subject  thereto  in  trust  for  the  vendor. 
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CONVEYANCE  of  Glebe  hmdL  hy  a  Rector,  with  i-rbo.  lxxi. 
Consent  of  the  Patron  and  the  Ecclesiastical 
Commissioners  (a).     Grant  and  Reservation  of 
Rights  of  Way. 

Parties,  A.,  **  rector  of  the  rectory  and  parish  church  of 
in   the   coy   of  ,"    1;  B.,    "patron   of  the   sd 


rectory,"  2 ;  the  Ecclesiastical  Commrs  for  England,  8 ; 

C,  pchaser,  4.     Recite  seisin  of  rector:  And  whas  it  has  Agreement 

been  made  to  appear  to  the  satisfon  of  the  sd  Commra,  that  °^ 

the  sd  hereds  may  to  the  permanent  advantage  of  the  este 

or  endowmts  belonging  to  the  sd  rectory,  be  sold  for  the 

sam  and  in  mner  hinafter  mentd :  And  whas  the  sd  A.,  with 

(a)  The  conveyance  in  this  case  is  made  nndcr  the  Acts  which  have  the  As  to  sales 
misleading  short  title  of  The  Ecclesiastical  Leasing  Acts,  namely,  5  &  6  of  glehe 
Vic.  c.  108  (1842)  ;  21  &  22  Vic.  c.  57  (1858)  ;  and  28  &  29  Vic.  c.  67  ^***\ 
(the  latter  relating  only  to  sales  for  perpetaal  chief  rents).    The  authority  Bccl^ias- 
to  sell  is  given  by  the  Act  of  1858,  s.  1.    As  to  the  consents  necessary,  see  -^^  a7?** 
the  Act  of  1842,  s.  20  ^  »eq,,  and  the  Act  of  1858,  s.  1.    As  to  the  payment 
of  the  parchase-money,  see  the  Act  of  1858,  s.  2.    The  execution  of  the 
conveyance  by  the  necessary  consenting  parties  is-  conclusive  that  the  Acts 
have  been  complied  with  ;  see  the  Act  of  1842,  s.  7.   By  the  Act  of  1858,  s.  1, 
three  months'  notice  was  to  be  given  to  the  bishop,  but  the  Glebe  Lands  Act, 
1888,  8.  11,  substitutes  for  this  the  notice  prescribed  by  the  rules  under 
that  Act ;   see  the  rules  x)f  December,  1888.    The  Act  of  1858,  by  s.  6 
excepted  out  of  its  operation  lands  capable  of  being  sold'  under  14  &  15 
Vic  c.  104  (extended  by  24  &  25  Vic.  c.  105,  s.  3,  to  rectors  and  vicars)  i.e., 
lands  subject  to  leases  renewable  under  the  old  practice,  but  as  that  Act 
must  be  almost  spent  the  exception  is  unimportant.     See  also  the  provisions 
in  s.  3  of  24  &  25  Vic.  c.  105,  giving  to  incumbents  all  the  powers  of  sale,  &c., 
possessed  by  any  Ecclesiastical  Corporation  under  any  Act  in  force. 

The  Glebe  Lands  Act,  1888  (51  &  52  Vic.  c.  20),  has  created  a  new  mode  Glebo 
of  procedure  for  the  sale  of  glebe  lands  under  the  sanction  of  the  Land  Lands 
Commif»ioners  (now  the  Board  of  Agriculture)  in  lieu  of  the  Ecclesiastiqal  Act,  1883. 
Commissioners,  and  with  an  enlarged  range  of  investment  for  the  purchase- 
money  ;  but  by  8.  11  the  powers  of  sale  under  the  Ecclesiastical  Leasing 
Acts  are  kept  alive  ;  and  by  s.  5,  the  Act  is  not  to  apply  to  land  subject  to 
a  lease  for  originally  more  than  21  years,  or  where  the  rent  is  le^s  thnn  two- 
thirds  the  full  value. 


dam. 
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PEKo.  Lxxi.  the  consent  of  the  sd  B.,  as  patron  of  the  sd  rectory,  and  with 
the  approval  of  the  sd  Commits,  has  agrd  with  the  sd  C. 
for  the  sale  to  him  of  the  fee  simple  in  posson  of  the  lands 
hby  granted,  togr  with  the  right  of  way  hby  granted  over 
other  pts  of  the  glebe  lands  of  the  sd  rectory,  free  from  all 
chges   and  incumbces,  but    subjt  to  such  reservon   as  is 

Notice        hinafter  contd,  at  the  price  of  £ :  And  whas  due  notice 

Bishop.  of  ^c  sd  proposed  sale  was  given  to  the  Right  Revd.  — : — 
Lord    Bishop    of  ,   on   the  day   of last : 

Wit-  NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the 

ncsseth.      ^^  agreemt,  and  in  conson  of  the  sum  of  £ now  pd  by 

the  sd  C.  to  the  acct  of  the  Ecclesiastical  Commrs  at  the 
Bank  of  England,  as  dii*ected  by  the  sd  Ecclesiastical 
Commrs  in  that  behalf  (the  paymt  of  wch  sd  sum  is  intd  to 
be  acknowed  by  a  memdum  indorsed  on  these  psnts  (a), 
and  the  paymt  whof  the  sd  Commrs  do  hby  acknowe),  the 
sd  A.,  with  the  consent  (hby  testified)   of  the  sd  B.,  as 

patron  of  the  sd  rectory  of ,  and  also  with  the  approval 

(hby  testified)  of  the  sd  Ecclesiastical  Commrs,  doth  hby, 
in  psuance  of  the  power  or  authority  in  that  behalf  given 
to  him  by  the  Ecclesiastical  Leasg  Acts,  and  of  every  other 

Grant.  power  or  authority  enablg  him  in  this  behalf,  grant  unto 
the  sd  C,  peels,  p.  402,  Togr  with,  right  of  way,  p.  408: 
Reservon  to  'Hhe  sd  A.,  his  successors   and   assigns,"  of 

Haben.  right  of  way,  p.  415  :  To  hold  the  same  premes  Unto  the 
sd  C,  his  hrs  and  assigns,  Subjt  to  the  reservon  hinbfe 
contd,  and  also  subjt  to  the  tithe  commuton  rent-chge  (if 
any),  and  to  all  other  (if  any),  duties,  paymts,  and  obligons, 
ecclesiastical  and  civil,  chged  upon  or  payable  out  of  the 
sd  premes  hby  granted,  and  to  all  rights  of  way  and  easemts 
(if  any)  afifectg  the  same,  To  the  use  of  the  sd  C,  his  hrs 
and  assigns:  Govt  by  A.  against  incumbces,  p.  480  (b).  In 
witness,  &c. 

(a)  See  p.  399,  note. 

(^3  Sec  p.  425,  note.    Incumbents  selling  under  the  above  Acts  do  not 
usually  give  coYcnants  for  title. 
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CONVEYANCE  by  the  Ecclesiastical  Commissioners  prkc. 
of  the  Reversion  o/^Lands  and  Tithe  Rent-charge  ^j^* 
an  other  lands  Expectant  071  a  Lease /ar  Lives  (a). 

Parties,  The  Ecclesiastical  Commrs  for  England,  1 ;  A. 
and  B.,  the  holders  of  the  lease  for  liveSy  2 ;  C,  pchaser,  3. 
Whas  the   pieces  of  land,  tithe  rent-chge   or  rent-chges,  Recitals. 
and  hereds  hinafter  mentd  were  formerly  pt  of  the  possons  Title  to  re- 

of  the  Archbishop  [Bishop]  of in  right  of  his  See  ;  .^  * 

Recite  lease  for  lives  of  lands  and  tithes  on  other  lands ;  lives. 
And  whas  by  virtue  of  the  sevl  Acts  of  Parliamt  relatg  to  Reversion 

vcstecL  in 

the  sd  Ecclesiastical    Commrs,  and   of  an  Order  of  Her  Ecclesiaa- 
Majesty  in  Council,  dated,  &c.,  and  duly  published  in  the  ^^^ja^.^om- 

London  Gazette  on  the day  of ,  ratifying  a  scheme 

of  the  sd  Ecclesiastical  Commrs  thriu  recited  or  referred 
to,  the  reversion  of  the  sd  pieces  of  land,  tithe  rent-chge, 
and  premes,  comprd  in  the  sd  lease  of,  &c.,  and  the  rent 
reserved  by  the  same  lease  became  vested  in  the  sd  Eccle- 
siastical Commrs  for  the  pposes  of  their   sd  Acts :    And  Scheme. 
WHAS  the  sd  Commrs,  in  psuance  of  the  sd  Acts  of  Pai-liamt, 
prepared  and  laid  before  Her  Majesty  in  Council  a  scheme 
dated,  &c.,  and  thby  recommended  and  proposed,  &c.,  recite 
scheme  authorisg  the  Commrs  to  dispose  of  the  estes  of  the  See 
tcith  the  consent  of  the  respire  holders ;  And  whas   the   sd  Confima- 
last  mentd   scheme  was   by  an  Order  of  Her   Majesty  in  scheme. 
Council  dated,  &c.,  and  published  in  the  London  Gazette 
of,  &c.,  duly  ratified  and  made  effectual  in  law  ;  And  whas  Contract 
the  sd  Ecclesiastical  Commrs,  in  psuance  of  their  sd  Acts, 
and  the  sd  recited   scheme   and   Order  in   Council,  dated 
resply,  &c.,  have,  with  the  consent  (hby  testified)  of  the  sd 

(a)  See  the  Acts  referred  to,  2  Dav.  Prec,  pt.  1,  p.  460,  note;   and 
Phllllmorc  on  Ecclesiastical  Law,  pp.  1G92  and  2094  et  seq. 
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FRBc.      ^,  and  B    agrd  ^th  the  sd  C.  for  the  sale  to  him  of  the 

liXXII 

'     reversion,  este,  and  intt  of  the  sd  Commrs  in  the  sd  lands, 

tithe  rent-chge,   and   premes    comprd   in   or   subjt  to  the 

sd  lease,  subjt  as  hinafter  mentd,  for  the  sum  of  £ , 

being  the  conson  wch  upon  due  calculation  and  enquiry 
has  appeared  to  the  sd  Commrs  to  be  just  and  reasble  : 

Wit-  NOW  THIS    INDRE   WITNETH  that   in   psuance   of 

the    sd    agreemt,  and    in   conson   of  the    sum   of  £ , 

now  pd  by  the  sd  C.  to  the  acct  of  the  Ecclesiastical 
Commrs  at  the  Bank  of  England,  as  directed  by  the  sd 
Commrs  in  that  behalf  (the  rect  of  wch  sd  sum  is  intd  to  be 
acknowed  by  a  memdum  endorsed  on  these  psnts  (b),  and 

Grant.  the  paymt  whof  the  sd  Commrs  do  also  hby  acknowe).  The}-, 
the  sd  Ecclesiastical  Commrs  for  England,  in  psuance  of 

the  sd  Order  in  Council  of  the day  of ,  and  of 

every  or  any  other  power  or  authority  enablg  them  in  this 
behalf,  and  as  and  accdg  to  their  reversion,  este,  and  intt, 
and  with  the  consent  (hby  testified)  of  the  sd  A.  and  B.  as 
the  psons  in  whom  the  sd  lease  is  now  legally  vested,  do 

ParcelB.  hby  grant  unto  the  sd  C,  All  that  the  reversion  in  fee 
simple  expectant  upon  the  determinon  of  the  hinbfe  recited 
lease  and  all  other  the  este  and  intt  (if  any)  of  the  sd 
Ecclesiastical  Commrs  of  and  in,  1st,  All  those  pieces  or 
peels  of  land,  &c.,  and,  2ndl3%  All  that  or  those  the  sd 

tithe  commutation  rent-chge  or  rent-chges,  amtg  to  £ 

per  annum,  arisg  or  payable  in  respt  of  the  lands  in  the  parisli 

of ,  in  the  count}'  of ,  which  are  parlarly  mentd  or 

described  in  the  schdle  hto,  but  variable  accordg  to  the 
provons  of  the  Acts  for  the  commutation  of  tithes,  togr  witli 
all  powers,  rights,  and  remedies,  for  the  recover}^  of  such 

Haben-  rent-chge  or  rent-chges :  Habendum  to  C.  in  fee,  p.  419, 
Subjt  to  all  rights  of  way  and  other  easemts,  and  subjt  to 
and  chged  with  all  tithes  or  rent-chges  payable  in  lieu  thof, 
and  all  rates,  taxes,  chges,  and  outgoings  whatsr  by  law 
aflfectg  the  -  same  resply  :  Govt  by  Ecclesiastical  Commrs 
agst  incumbces,  see  p.  598,  note,  (b).     In  witness,  &c. 

(ft)  See  p.  399,  note. 
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ASSIGNMENT  of  the    Goodwill  and    Plant  of  a     ^'''" 


Business  by  Partners,  and  of  Leaseholds  vested 
in  one  Partner  in  Trust  for  the  Firm.  Cove- 
nants by  Vendors  Not  to  Carry  on  Business  (a), 
and  by  the  Purchaser  to  pay  a  Share  of  the  Gross 
Receipts  danng  a  limited  time  to  the  Vendors. 

Parties,  A,  and  B.,  vendors,   1 ;  C,  pchaser,  2.      Recite  Recitals. 
lease  to  A.,  p.  380 :  And  whas  the  sd  A.  and  B.  have  for 

some  time  past  carried  on  the  business  of in  the  sd  BannesB. 

messe  and  premes  comprd  in  the  sd  lease  as  coptners  and 
the  sd  messe  and  premes  are  ptnp  ppty,  although  no  formal 
assignmt  or  declon  of  trust  thof  has  been  exted  by  the  sd 
A.:  And  whas  the  sd  A.  and  B.  are  also  entled  to  certn  Title  to 
fixed  and  movable  machinery  and  plant,  utensils,  materials  ^  *°*'  ^^' 
for  manufacture,  manufactured  goods,  stock-in-trade,  chat- 
tels, and  fixtures,  used  in  their  sd  business  [wch  are  specified 
in  the  first  schdle  hto]  and  are  also  entled  to  certn  book 
debts  [the  parlars  ivhof  are  specified  in  the  second  schdle  hto, 
or,  **  in  the  books  of  acct  of  the  sd  business  "]  and  have  also 
entd  into  or  are  entled  to  the  benefit  of  certn  contracts  and 
orders  [wch  are  mentd  in  the  third  schdle  hto,  or,  "appear 
in  the  books  of  the  sd  business  "]  for  the  supply  of  goods 
manufactured  or  sold  by  them ;  [And  whas  the  sd  A.  and  Shares  in 
B.  are  entled  to  the  sd  business  and  ptnp  ppty  in  the  shares   ""^"^^ 
following,  namely,  the  sd  A.  to  three  equal  fourth  pts  thof, 
and  the  sd  B.  to  the  remaining  fom-th  pt  thof] :  And  whas  Contract. 
the  sd  A.  and  B.  have  agrd  with  the  sd  C.  for  the  sale  to 
him  of  the  (6)  goodwill  of  the  sd  business,  togr  with  the  sd 


(a)  As  to  covenaDts  of  this  nature,  see  p.  240,  note,  and  Lindley  on  Part- 
nership,  5th  ed.,  p.  440  et  »eq.^  and  casefl  there  referred  to. 
(A)  Ab  to  goodwill,  see  p.  356,  note  (ft). 
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PKIO. 

Lxxin. 


Wit- 
nesseih. 

Assign- 
ment of 
IcaaeholdB. 


Farther 
witnesseth. 


Assign- 
ment of 
goodwill, 


messe,  macbiucry,  plants  utensils,  materials  for  manufacture, 
manufactured  goods,  stock-in-trade,  chattels,  fixtures,  and 
book  debts,  and  the  benefit  of  the  sd  contracts  and  orders, 

for  the  sum  of  £ ,  and  such  share  of  the  gross  earnings 

and  rects  in  respt  of  the  sd  business  as  is  hinafter  covted 
to  be  pd  by  the  sd  C. :  And  whas  it  has  been  also  agrd  that 
the  assignmt  to  be  exted  for  the  ppose  of  carrying  out  the 
sd  sale  shall  contain  the  covts  and  provons  hinafter  expd : 
NOW  THIS  INDRE  WITNETH,  that  in  psuance,  &c., 
conson,  (the  rect,  &c.),  and  of  the  covt  by  the  sd  C.  hinafter 
contd,  the  sd  A.  and  B.  as  beneficial  owners,  accordg  to  the 
respive  estes  and  intts,  legal  or  equitable,  to  wch  they  are 
resply  entled  in  the  sd  leasehd  premes  as  hinbfe  recited, 
and  all  other,  if  any,  their  respive  estes  or  intts  thrin,  do 
resply  hby  assign  unto  the  sd  C,  complete  the  assignmt  of 
the  leasehds,  **  and  the  fixed  machinery  and  fixtures  in  and 
upon  the  sd  premes,"  and  habendum  as  in  Precedent  vn. : 
AND  THIS  INDRE  ALSO  WITNETH,  &c.,  they,  the 
sd  A.  and  B.,  as  beneficial  owners,  accordg  to  the  respive  estes 
and  intts  to  wch  they  are  resply  entled  as  hinbfe  appears,  and 
all  other,  if  any,  their  respive  estes  or  intts  thrin,  do  resply 
hby  assign  unto  the  sd  C,  All  that  the  goodwill,  intt,  and 
connection  of  them,  the  sd  A.  and  B.,  and  each  of  them,  of, 


As  to  (^^  Goodwill  is  "  property "  within  the  Stamp  Act  (Potter  v.  Commig' 

stamp  duty  9i^^*i  4'^-y  10  Exch.  147  j  17  &  18  Vic.  c.  83,  s.  19),  and  not  being  "goods  ** 
on  sale  of  within  the  exception  in  the  Stamp  Act,  1870,  referred  to  above,  p.  358.  note 
goodwill.  (^Sottth  V.  FincJi,  3  Bing.  N.  C.  506),  the  assignment  thereof  (if  there  is  no 
preliminary  contract)  is  chargeable  with  ad  valorem  duty  as  a  conTcyance  ; 
and  if  the  purchaser  takes  upon  himself  and  indemnifies  the  vendor  against 
the  debts,  additional  duty  would  be  payable  on  the  amount  of  the  debts  as 
part  of  the  consideration  under  s.  73  of  the  Act  of  1870.  A  mere  contract 
for  the  sale  of  a  goodwill  on  certain  conditions  precedent  being  fulfilled  was 
not  chargeable  as  a  transfer  (^Cammis^ionert,  ^-e.  v.  Anguif  23  Q.  B.  D. 
679)  ;  but  now,  if  there  is  a  preliminary  contract,  the  ad  ralorevi  duty 
is,  under  the  Revenue  Act,  1889,  52  &  53  Vic.  c.  42,  s.  15  (passed  since  the 
preceding  part  of  this  volume  was  in  print),  imposed  on  the  contract. 
As  the  important  matter  as  regards  the  goodwill  consists  of  the  vendor  s 
covenants,  it  was  the  practice  before  the  last-mentioned  enactment  to 
save  the  duty  on  the  value  of  the  goodwill  (where  material)  by  omitting 
it  from  the  assignment  and  apportioning  the  purchase  money,  leaving  the 
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in,  and  concemg  the  sd  business  of ,  and  also  all  the  sd     ^mo« 

movable  machinery,  plant,  utensils,  materials  for  manufac-      

ture,  manufactured  goods,  stock-in-trade,  chattels,  and  book 
debts,  and  also  their  respive  intts  in  and  under  the  sd 
contracts  and  orders,  Power  of  attorney,  p.  455  (a) :  To 
HOLD  the  same  Unto  the  sd  C,  his  exs,  ads,  and  assigns, 
absolutely :  Covt  by  C.  with  A.  and  B.,  their  exs,  ads,  and  Covenant 
assigns,  and  separately  with  each  of  them,  his  exs,  ads,  and  ^j  share 
assigns,  that  he,  the  sd  C,  will  carry  on  (i)  the  business  of  f^^^ 

in  the  sd  messe  and  premes  first  hinbfe  assigned  for 

and  during  the  term  of yrs  from  the  date  of  these 

psnts,  if  he  the  sd  C,  and  either  of  them,  the  sd  A.  and 
B.,  shall  so  long  live,  and  further  will  pay  to  the  sd  A.  and 
B.,  or  the  survor  of  them,  for  and  in  respt  of  each  of  the 

successive  yrs  endg  on,  the day  of ,  of  the  sd  term 

of yrs,  if  the  sd  C,  and  also  the  sd  A.  and  B.,  or  one 

of  them,  shall  be  livg  at  the  end  of  each  respive  yr,  one 

equal pt  of  the  gross  earnings  and  rects  in  respt  of 

the  sd  business,  witht  any  dedon  whatsr  except  the  rent 

payable  under  the  sd  indre  of  lease,  such  one  equal pt 

to  be  pd  on  or  before  the day  of next  after  the 

end  of  the  yr  in  respt  of  wch  it  shall  become  due  as  afsd  : 
Provd  always,  and  it  is  hby  agrd  and  decld  that  in  case  ProYiao  in 
the  sd  gross  earnings  and  rects  in  respt  of  the  sd  business,  ^^® 
witht  any  dedon  save  as  afsd,  in  any  yr  of  the  sd  last  mentd  receipts 

falling  oflf. 


matter  to  lest  on  the  preliminary  contract  and  the  covenants  (if  any)  in 
the  assignment.  This  expedient,  however,  cannot  now  be  had  recourse  to, 
and  the  only  way  of  escaping  payment  of  this  duty  is  to  dispense  with  the 
contract,  the  purchaser  taking  merely  a  receipt  for  the  purchase-money  and 
a  deed  of  covenants  (if  required) ;  care  being  taken  that  the  receipt  and 
accompanying  deed  do  not  contain  any  recitals  or  statement  which  might 
operate  in  law  as  a  transfer  or  contract  so  as  to  be  chargeable.  See  p.  567, 
note.  Qnery,  however,  whether,  if  the  goodwill  attaches  to  the  land,  the 
increase  in  the  value  of  the  land  which  is  attributable  to  the  goodwill,  can 
be  severed  for  the  purpose  of  the  conveyance  ;  see  per  Lindley,  L.J.,  23 
Q.  B.  D.  594,  697. 

(tf)  As  to  making  this  power  irrevocable,  see  p.  196,  note. 

(ft)  See  Melntyre  v.  Belcher ^  14  C.  B.  N.  S.  054. 
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revoke 
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Not  to 
carry  on 
trade. 


To  intro- 
duce pur- 
chaser to 
customers. 


term,  shall  be  less  than  the  sum  of  £ ,  then  the  sd  C. 

shall  not  be  required  to  make  any  paymt  in  respt  of  such 
yr  :  Jt  and  sevl  covts  by  A.  and  B.  that  they,  the  sd  A.  and 
B.,  will  not,  nor  will  either  of  them,  or  the  exs  or  ads  of 
either  of  them,  revoke  any  of  the  powers  or  authorities 
hinbfe  given  to  the  sd  C,  his  exs,  ads,  or  assigns,  or  rece 
or  rele  any  of  the  debts  hby  assigned,  or  rece  any  moy  or 
goods  wch  may  become  receivable  under  any  of  the  contracts 
or  orders,  the  benefit  whof  is  hinbfe  assigned,  or  rele  any 
of  such  contracts  or  orders :  And  further,  that  (c)  they, 
the  sd  A.  and  B.,  will  not,  nor  will  either  of  them,  at 

any  time   or  times  hrafter  [during  the   term  of yrs 

from  the  date  of  these  psnts],  either  alone  or  jtly,  or  in 
ptnp  with  any  other  pson  or  psons  whomsr,  directly  or 
indirectly,  either  by  themselves  or  himself,  or  as  agents  or 
agent  or  orwise,  carry  on,  manage,  or  be  concerned,  engaged, 

or  interested  in  the  business  of ,  within  miles 

[measured  along  the  highway]  from afsd  [in  any  pt  of 

the  United  Kingdom]  [and  will  not  authorise  their  or  his 

name,  or  the  name  of  the  sd  firm  of ,  to  be  used  in  any 

way  for  the  ppose  of  any  such  business  in  any  pt  of  the 
United  Kingdom  by  any  pson  or  psons  other  than  the  sd  C, 
his  exs,  ads,  and  assigns  (d)  ]  :  [And  further,  that  the  sd 

B.  will,  at  all  reasble  times  during  the  space  of months 

from  the  date  of  these  psnts,  in  case  he  shall  so  longUve,  at 
the  request  and  at  the  expse  of  the  sd  C.  [accompany  him 
and]  introduce  him  to  the  customers,  agents,  principals,  and 
correspondents  of  the  sd  A.  and  B.  in  their  sd  business,  and 
use  his  utmost  reasble  endeavours  to  secure  to  the  sd  C.  the 
full  benefit  and  advantage  of  the  connection  of  them,  the  sd 

A.  and  B.,  in  the  sd  business]  :  [Provd  always  that  the  sd 

B.  shall  not  be  bound  to  go  more  than miles  from 

afsd,  or  to  attend  psonally  at  the  offices  of  the  sd  business 


(c)  Compare  bond  for  this  purpose,  p.  240. 

(rf)  As  to  the  right  of  the  purchaser  to  use  the  vendor's  name,  see  Levy  t. 
Walher,  10  Ch.  D.  436. 
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for  the  pposes  last  afsd] :  [7/*  the  outstandg  book  dells  are     '**'• 

retained  by  the  vendors  the  following  clause  may  be  inserted,      

Provd  always  that  the  sd  A.  and  B.  their  exs  or  ads,  shall  Vendore  to 

be  entled  to  use  the  offices  of  the  business,  and  to  have  ^  ^^^i^g, 

access    thto,    and    to    the     books     and     accts    thof,    so 

long  and    to    such   extent   as  may  be   necy  for  gettg  in 

the   outstandg  book  debts   due  and  owing   to  them,  and 

for   windg  up  their  business   genlly ; "]   Covt   by   C.  with  Pttfchaeer 

A.  and  B.  and  with  each  of  them,  for  indemnity  agst  rent  demnify 
and  covts  of  lease,  p.  448 ;  And  that  the  sd  C.  his  hrs,  exs,  ][!^^g" 
or  ads,  will  at  all  times  keep  the  sd  A.  and  B.  and  each  of  rent,  kc, 
them,  and  their  respive  hrs,  exs,  and  ads,  indemnified  in  bJUches 
respt  of  the  sd  contracts  or  orders,  the  benefit  whof  is  hby  ©^  contract, 
assigned,    and   agst    all    pcdgs,    costs,    damages,    claims, 
demands,    and    liability    by    reason    of    the    non-pformce 

or   non-exon  of  the   sd    sevl   contracts   or  orders :   [And  Coyenant 
THE   said   C.  doth    hby  bind   himself  to    the   sd   A.   and^^^"^ 

B.  resply  and   their  respive   exs  and   ads  in  the  sum  of  ▼e«»tlo"- 

£ as    ascertained   and   liquidated    damages   that,    in 

carrying  on  the  sd  business,  the  sd  C.  his  exs  or  ads,  or  his 

firm  or  his  or  their  assigns,  will  not  trade  in  or  make  use  of 
the  names  of  the  sd  A.  and  B.  or  either  of  them,  or  the 
name  of  their  sd  firm,  or  let  any  of  such  names  appear  on 
any  invoice,  labels,  or  trade-marks,  or  in  any  other  way  con- 
nected with  the  sd  business  :  Provd  always  that  the  sd  C. 
his  exs  or  ads,  &c.,  shall  be  at  liberty  at  all  times  hrafter 
and  for  all  pposes  connected  with  the  sd  business,  to  use 
and  employ  after  his  or  their  own  name  or  names  the  words 

"  successors  to  ,"  and  for  the  period  of  twelve  calr 

months  from  the  date  of  these  psnts  to  retain  the  name  of 

the  sd  firm  of on  the  labels  as  the  same  now  appears.] 

In  witnbss,  &c.  (a). 

iThe  Schdles,'] 

(fl)  For  the  protection  of  the  purchaser,  notice  of  the  transfer  should  be 
giyen  to  the  parties  to  the  contracts  and  orders,  and  to  the  debtors  whose 
debts  are  assigned. 
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LXXIV. 

FRia  CONVEYANCE  by  a  Surviving  Partner  and  Execu- 

^^^'  TORS  and  Devisees  in  Trust  of  a  deceased  partner 

of  Freehold  and  Leasehold  Butldings, 
Machinery,  and  fixed  Plant,  in  connection  rcith 
the  sale  of  a  Business  including  Trade  Mares  (b), 
as  a  Going  Concern  to  a  Limited  Company  who 
assume  the  Debts  and  Liabilities.  The  Legal 
Estate  in  Part  of  the  Property  being  in  One  of 
the  Partners. 

Parties,  A.,  continuing  ptner,  1 ;  B.  and  C,  exars  and 

devisees  in  trust  of  deced  ptner,  2 ;  The  Co  (hinafter 

Recitals,     called  the  Co),  8.     Whas  X.  late  of deced,  for  some 

Busmess     time  prior  to  his  dece  carried  on  the  business  of at 

Titl  to       ^"  P^'^P  ^^^  ^®  ®^  '^•'  under  the  firm  of ;  Recite 

bosineM  wiU  of  X.  death  and  probate,  p.  389 ;  And  whas  the  sd  busi- 
and^aarots.  ^^^B  has  been  carried  on  upon  certn  messes,  bldgs  and  land 
ptly  of  freehd  and  ptly  of  leasehd  tenure,  the  parlars  whof 
appear  from  the  recitals  next  hinafber  contd,  and  the  sd 
ptnp  was  also  entled  to  certn  fixed  and  movable  machinery, 
plant  and  effects  employed  in  or  for  the  pposes  of  the  sd 
business  and  to  certn  trade-marks  the  registered  numbers 

whof  are ;  Recitals  as  to  title  to  freehds  and  leasehd*  ; 

Formation  And  WHAS  the  Co  was  formed  and  registered  as  a  Co  limd 

\^^'       by  shares  in  the  month  of for  the  ppose  (among  other 

things)  of  acquiring  and  carrying  on  and  workg  the  sd  busi- 
Agreement  ness ;  And  whas  the  sd  A.  with  the  concurrce  of  the  sd  B. 
for  sale.      ^^^  q  ^^  g^g  ^j^j  trees  of  the  will  of  the  sd  X.  lately  agrd 

with  the  Co  for  the  sale  to  them  of  the  sd  business  and  the 
goodwill  and  connection  thof  as  from  the  1st  day  of  January, 
18 — ,  and  the  sd  freehd  and  leasehd  ppties  and  fixed  and 


(i)  As  to  trade-marks,  see  p.  356,  note. 
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movable   machinery  and  plant  and   trade-marks,  and  the     ^^^ 

stock-in-trade,  book  debts  and  effects  of  the  sd  business  as      ' 

the  same  stood  on  the  1st  day  of  January,  18 — ,  subjt  to 
the  debts  and  liabilities  of  the  sd  business  as  the  same  stood 

at  the  same  date,  for  the  sum  of  £ ,  being  the  estimated 

value  thof  as  appearing  from  the  balce-sheet  of  the  sd  busi- 
ness made  up  to  the day  of :  And  whas  it  was  Apportion- 

agrd  that  for  the  ppose  of  these  psnts  and  the  ad  valorem  ^^)^. 
stamp  duty  payable  in  respt  of  the  convce  and  assignmt  hby  money  for 
made  or  wch  may  be  payable  in  respt  of  any  further  convce  («). 
or  transfer  to  be  made  for  effectuatg  the  sale  of  the  sd  busi- 
ness and  premes,  the  sd  total  pchase-moy  and  conson  for  the 
sd  sale  shall  be  apportioned  as  follows  (that  is  to  say),  the 

sum  of  £ ,  being  the  estimated  value  of  the  sd  freehd 

and  leasehd  ppties  and  such  pt  of  the  sd  machinery  and 
plant  as  is  affixed  to  the  freehd  thof  resply,  and  is  not 
capable  of  passg  by  delivery,  shall  be  taken  and  treated  as 
the  value   of  such   freehd   and  leasehd  ppties   and    fixed 

machinery  and  plant,  the  sum  of  £ shall  be  treated  as 

the  value  of  the  sd  trade-marks,  and  the  sum  of  £ ,  being 


(a)  If  there  is  a  preliminary  contract  the  ad  valorem  duty  is  now  charge-  As  to  form 
able  on  the  contract  qnoad  the  goodwill,  though  not  as  to  the  land,  which  of  conrey- 
must  be  conveyed  by  deed,  and  the  price  of  the  chattels  passing  by  delivery  *'^®®' 
is  not  chargeable  (see  52  &  53  Vic.  c.  42,  s.  15,  and  above,  p.  618,  note); 
but  the   recital  as  to  the  apportionment  of  the  purchase-money  is  not 
inappropriate  in  that  case,  since  if  the  goodwill  is  assigned  by  deed,  the 
ad  valorem  stamp  on  thjQ  contract  may,  by  the  last-mentioned  enactment, 
be  transferred  to  the  conveyance.    A  separate  consideration  should  be  stated 
for  the  trade-marks,  as  there  must  be  a  registered  stamped  assignment.    If 
there  is  no  preliminary  contract,  and  it  is  desired  to  save  the  stamp  duty  on 
the  value  of  the  goodwill,  it  may  be  better  to  omit  the  recital  of  the 
contract,  lest  it  should  be  held  to  amount  to  a  contract ;  a  simple  receipt 
(without  more)  being  taken  for  the  value  of  the  goodwill  and  chattels  ;  and 

a  recital  being  substituted  that  *' As  pt  of  an  arrangemt  for  the 
sale  to  the  Co  of  the  sd  business  and  the  assets  thof,  the  sd 
A.,  &c.,  has  agrd  with  the  Co  for  the  sale  to  them  of  the  sd 
freehd  and  leasehd  ppties  and  fixed  machinery  and  plant 
for  the  sum   of  £ ,  being  the  estimated  value,  &c.*' 

Any  covenants  between  the  parties  connected  with  the  sale  of  the  goodwill, 
fee,  may  be  contained  in  the  same,  or  perhaps  better  in  a  separate  deed. 
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Wit- 
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Grant. 


pRBc.     the  residue  of  the  sd  sum  of  £ ,  togr  with  the  adoption 

*     and  paymt  by  the  Co  of  the  debts  and  liabilities  of  the  sd 

business,  shall  be  taken  and  treated  as  the  conson  for  the 
transfer  to  the  Co  of  the  goodwill  and  all  the  remaining 
Agreement  ^ssets  of  the  sd  business ;  [And  whas  it  has  been  agrd  that 
such  covts  and  agreemts  shall  be  made  and  entd  into  in  relon 
to  the  premes  as  are  hinafter  expd  :]  NOW  THIS  INDRE 
WITNETH  that  in  psuance,  &c.,  conson,  &c.,  the  apportioned 
conson  for  the  freehds  and  leasehds  and  Jixed  machinery  and' 
plant  (the  rect,  &c.)i  the  sd  A.  conveying  as  beneficial  owner 
in  respt  of  his  beneficial  este  and  intt  in  the  sd  freehd  premes 
hby  assured  and  conveying  as  tree  in  respt  of  the  legal  este 
in    certn  portions  thof  wch  is  vested  in   him  as   hinbfe 
appears,  doth  hby  grant  and  assign,  and  the  sd  B.  and  C, 
as  trees  as  well  in  respt  of  the  beneficial  este  and  intt  in  the 
same  premes  wch  is  vested  in  them  as  exs  or  devisees  in 
trust  of  the  will  of  the  sd  X.  as  in  respt  of  the  legal  este  in 
certn  portions  thof  wch  is  vested  in  them  as  such  exs  or 
devisees  in  trust  do  resply  hby  grant  and  assign  unto  the  Co 
Freehd  and  leasehd  peels,  p.  402,  and  all  other  if  any  the 

hereds  of  freehd  or  leasehd   tenure  situate  in afsd, 

belonging  to  or  used  for  the  pposes  of  the  sd  business,  Togr 
with  all  machinery,  erections,  fixtures  and  plant,  affixed  to 
the  freehd  of  the  same  respive  freehd  and  leasehd  premes 
hby  granted  and  assigned  resply  and  not  capable  of  passing 
by  delivery,  and  wch  are  the  ppty  of  the  sd  respive  pties  hto 
of  the  first  and  second  j^ts  or  any  of  them,  Habendum  to  the 
Co  as  to  the  freehds  in  fee  and  as  to  the  leasehds  for  the 
residue  of  the  term  or  terms  and  subjt  to  rents  and  covts  of 
leases,  p.  419,  et  seq, ;  Govt  by  the  Co  tcith  A.  and  also 
separately  with  B,  and  C,  for  paymt  of  rents  and  pformce  of 
covts  of  leases,  p.  448,     In  witness,  &c. 
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LXXV. 

ASSIGNMENT  of  Bond  debt.  paiwjxrT. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.     Recite  bond  to  Recitals. 

secure  paymt  of  £ and  intt  to  A.,  p,  383 ;  And  whas  That  debt 

the  sd  ppal  sum  of  £ ,  togr  with  intt  thron  as  from  the  *  ^^^^^' 

day  of now  last  past  remains  due  to  the  sd  A. 

on  the  secy  of  the  sd  bond ;  And  whas  the  sd  A.  has  agrd  Agreement. 

with  the  sd  B.  to  sell  to  him  for  the  sum  £ the  sd 

bond  and  the  sd  ppal  sum  of  £ ,  and  the  intt  now  due 

and  all  intt  henceforth  to  become  due  on  the  same :  NOW  Wit- 
THIS  INDRE  WITNETH,  conson  (the  rect,  &c.),  the  sd  ^T**"* 

Assign* 

A.  as  beneficial  owner  doth  hby  assign  unto  the  sd  B.,  All  mentof 
THAT,  bond  debt,  see  p.  410  (a),  To  hold  the  same  Unto  ^^^' 
the  sd  B.,  his  exs,  ads,  and  assigns  absolutely.     In  wit-  j  ^m," 

NESS,  &C. 


LXXVI. 

ASSIGNMENT  of  a  Policy  of  Life  Assurance.  preo. 


LXXVI 


Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2  :  WITNETH  that      — 

in  conson  of  the  sum  of  £ ,  now  pd  by  the  sd  B.  to  the 

sd  A.  for  the  pchase  of  the  policy  and  moys  hby  assigned 
(the  rect,  &c.),  the  sd  A.  as  beneficial  owner  doth  hby  assign  Assign^ 
unto  the  sd  B.,  peels,  p.  410,  To  hold  the  same  Unto  the  ™®'^*' 
sd  B.,  his  exs,  ads,  and  assigns  absolutely ;  ICovts  by  A* 


(d)  As  to  the  omission  of  the  power  of  attorneji  see  p.  123,  note.    Notice 
of  the  assignment  mnst  be  given  to  the  debtor. 

K.E. — ^VOL.  I.  S  S 
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uith  B.  not  to  vitiate  policy ^  to  pay  increased  premiums  if 
required,  and  to  give  certn  notices^  p.  453]  (a).     In  witness, 


PRIO. 
LXXYII. 


BeciUls. 


Interest 
paid. 


Siampa. 


LXXVII. 

ASSIGNMENT  of  Legacy  Chakged  on  Real  Estate 
on  the  Purchase  thereof  by  the  Tenant  for  Life, 
80  as  to  Keep  the  Charge  Ajlive  for  his  beneft, 
One  of  the  Legatees  being  a  Married  Woman  (6). 

Parties,  A.  "and  B.,  his  wife,  formerly  C,  spinster,"  and 
D.,  legatees,  1 ;  E.,  tenant  for  life,  2.     Recital  oftciU  chging 

real  este  with  legacy  of  £ and  intt  to  be  raised  by  sale 

or  vitge,  and,  svbjt  thto,  devisg  este  to  E.  for  life  with  remrs 
over ;  Death  of  testor  and  probate,  p.  889  ;  and  showing  that 
the  legacy  had  become  raisable,  and  was  vested  in  B.  and  D. 
in  equal  shares :  Paymt  of  legacy  or  succession  duty  {c) ;  And 


(a)  The  insertion  of  these  covenants  depends  on  the  arrangement  between 
the  parties.  In  practice,  the  two  first  of  snch  coTenants,  or  some  modifica- 
tion thereof,  are  generally  inserted.  A  Mrritten  notice  of  the  assignment 
must  be  given  to  the  Assurance  Company,  at  their  principal  place  of 
business,  pursuant  to  the  '*  Policies  of  Assurance  Act,  1867,"  30  &  31  Tic. 
c  144.  As  to  the  necessity  for  stamping  the  assignment,  see  the  Customs, 
&c..  Act,  1888,  s.  19,  which  makes  it  expedient  to  stamp  the  deed  imme- 
diately, see  33  Sol.  J.  3. 

(d)  If  the  married  woman  was  married  or  her  title  accrued  since  1882  (as 
to  which  see  p.  522,  note),  the  concurrence  of  her  husband  and  her  acknow- 
ledgment of  the  deed  will  be  unnecessary ;  otherwise  it  must  be  acknow- 
ledged, see  FranJu  v.  Bollans,  3  Gh.  717  ;  Michelmore  v.  Mudge,  2  Qit  183 ; 
WilluifM  V.  Cooke,  4  Gif.  343,  distinguished  in  lie  NewUm,  23  Ch.  D.  181. 
In  any  case  her  implied  covenants  bind  her  separate  estate — existing  or 
future,  to  a  limited  extent,  see  pp.  524-5,  note. 

{c)  If  the  testator  died  before  1st  July,  1888,  legacy  duty  will  be  payable; 
if  on  or  after  that  day,  succession  duty  ;  see  the  Customs,  &c.,  Act,  1888,  51 
&  62  Vict.  c.  8,  s.  21  (2).  **  Estat-e  duty  "  may  also  be  chargeable  under  the 
Customs,  &c..  Act,  1889,  52  Vict.  c.  7,  s.  6. 


neflseth. 
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WHAS  all  intt  wch  has  accrued  due  upon  the  sd  legacy  of     '**'• 
^  *  cp    •i'  Lxxni. 

* up  to  the  date   of  these  psnts  has  been  pd   and     

satisfied ;  And  whas  the  sd  pties  hto  of  the  first  pt  are  Oontnct 
desirous   of  havg  the   sd  legacy  raised  for   their  benefit 
accordg  to  the  provons  of  the  sd  wiU^  and  the  sd  £.  has 
agrd  with  them  for  the  pchase  of  the  sd  legacy,  and  of  the 

intt  henceforth  to  become  due  thron,  for  the  sum  of  £ , 

to  the  intent  that  the  sd  legacy  may  become  pt  of  his 
psonal  este,  and  exist  as  a  distinct  chge  on  the  sd  hereds 
chged  thwith :  NOW  THIS  INDRE  WITNETH  that  in  Wit- 
psuance  of  the  sd  agi*eemt  and  in  conson  of  the  sum  of 

£ ,  now  pd  by  the  sd  E.  to  the  sd  A.  and  B.,  his  wife, 

and  of  the  like  sum  of  £ pd  by  the  sd  E.  to  the  sd  D. 

(the  rect,  &c.),  the  sd  A.  and  B.  aa  beneficial  owners  of  one 
moiety  of  the  ppty  hby  assigned  do  resply  hby  assign,  and 
the  sd  D.  aa  beneficial  owner  of  the  other  moiety  thof,  doth 
hby  assign  unto  the  sd  E.,  All  that  the  sd  legacy  or  sum  Aasign- 

of  £ by  the  sd  will  of  the  sd chged  on  the  sd  este  ™'*^*- 

and  hereds  situate  at,  &c.,  as  afsd,  and  all  intt  henceforth 
to  become  due  for  the  same,  and  the  full  benefit  of  the  sd 
trust  for  the  raisg  and  paymt  thof,  and  of  all  powers  and 
remedies  for  the  recovery  thof;  To  hold  the  same  Unto  Haben- 
the  sd  E.,  his  exs,  ads,  and  assigns  absolutely ;  And  the  sd  ^'*™' 

E.  doth  hby  declare  that  the  sd  legacy  or  sum  of  £ tion  that 

shall  not  merge  in  the  freehd  or  inhance  of  the  sd  hereds  legacy  «haU 

,  i»  t    t  111'  1  <•!      ^^^  inorge. 

chged  thwith  as  afsd,  but  shall  exist  separately  as  pt  of  the 
psonal  este  of  the  sd  E.,  for  the  benefit  of  him,  his  exs,  ads, 
and  assigns.    In  witness,  &c.  (d). 

(<{)  Notice  should  be  given  to  the  trostees  of  the  will. 


s  s  2 
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CONVEYANCES  OX  SALE. 


PEBO. 
LXZTin. 


Becitali. 


Title. 


Contract. 


Lxxvni. 

ASSIGNMENT  of  the  Contingent  Ren-ersion  of  a 
Stock  Legacy  to  a  Purcliaser  {a).  Covenants  as  to 
Assurance  on  Vendor's  Lip'e,  and  by  Purchaser 
to  pay  Legacy  or  Succession  Duty.  Variations 
ivhere  the  Fund  is  in  Court. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.  Whas  under  the 
will  of  X.,  deced^  dated,  &c.,  and  proved,  &c.,  the  sd  A.  is 
ended,  contingently  on  his  survivg  M.,  of,  &e.,  and  subjt  to 

the  life  intt  of  the  sd  M.  thrin,  to  the  sum  of  £ 2f  per 

cent  Consolidated  Stock,  now  standg  in  the  names  of  P. 
and  Q.,  the  trees  of  the  sd  will,  wch  has  been  appropriated 

to  answer  a  legac}'^  of  £ thby  bequed  [if  the  fund  is  in 

court  say,  "  now  standg  in  the  name  of  the  Paymaster- 
General  of  the  Chancery  Division  to  the  credit  of,  stat£  the 
acct,  representg  a  legacy,"  &c.]  (b) ;  And  whas  the  sd  B. 
has  contracted  with  the  sd  A.  for  the  absolute  pchase  of  the 

reversion  of  the  sd  sum  of  £ Stock  to  wch  the  sd  A.  is 

entled,  subjt  to  the  life  intt  of  the  sd  M.  thrin,  and  contingently 
on  his  survivg  her  as  afsd,  and  subjt  to  the  legacy  (<?)  [suc- 
cession] duty  wch  will  become  payable  thron  in  that  event, 

for  the  sum  of  £ ;  And  whas  upon  the  treaty  for  the  sd 

pchase  it  was  agrd  that  these  psuts  shd  contn  such  covts 
and  provons  as  are  hinafter  expd  :   NOW  THIS  INDRE 


(a)  As  to  sales  of  reversions,  see  p.  542,  note. 

(6)  If  there  has  been  a  previous  assignment,  and  a  stop  order  has  been 
obtained,  as  to  which  see  Seton  on  Decrees,  300  ;  2  Da  v.  Prec,  pt.  2,  add, 

"  And  whas  by  an  order  made  in  the  sd  action,  or  *  matter,* 

on    the   applon  of  on  the  day  of ,  it  was 

ordered  that  no  pt  of  the  sd  sum  of  £ stock  shd  be 


>f 


sold,  transferred  or  dealt  with  witht  notice  to  the  sd  — 

(r)  If  the  legacy  was  chai*ged  on  land  it  will  be  subject  to  legacy  or  suc- 
cession duty  according  to  circumstances,  and  possibly  also  to  **  estate  duty :" 
see  p.  626,  note  (r). 
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WITNETH  that  in  psuance  of  the  sd  agreemt,  conson  (the      >**"o- 

rect,  &c.)>  the  sd  A.,  as  beneficial  owner  doth  hby  assign     ' 

unto  the  sd  B.,  All  that  the  sd  sum  of  £ Stock,  to^**"  , 

wch  under  the  sd  will  of  the  sd  Y.  the  sd  A.  is  entled  in  Assign- 
reversion  expectant  upon  the  dece  of  the  sd  M.,  and  con-  ™®"'* 
tingently  on  his  survivg  her,  as  hinbfe  mentd ;  And  all 
and  every  the  stock,  funds,  and  sees,  moys  and  ppty  wch  by 
means  of  any  sale  or  change  of  investmt  or  orwise  may 

from  time  to  time  represent  the  sd  sum  of  £ Stock,  or 

any  pt  thof ;  And  all  the  divds,  intt  and  income  of  the 
sd  premes  subjt  to  the  life  intt  of  the  sd  M.  thrin,  and  the 
full  benefit  of  the  sd  respive  premes,  and  of  all  powers  and 
remedies  for  the  recovery  and  obtaining  paymt  and  transfer 
thof;  To  HOLD  the  same  Unto  the  sd  B.,  his  exs,  ads,  and  Haben- 
assigns  absolutely,  Subjt  to  the  legacy  [succession]  duty^""; 
to  become  payable  upon  the  dece  of  the  sd  M.  in  respt  of  i«jgacy 
the  sd  reversionary  intt  of  the  sd  A.  in  the  event  of  his  ^^^^' 
survivg  her;  Govts  hy  A.  with  B,,  that  the  sd  A.,  his  exs,  Co^cDants 
or  ads  will  as  often  as  the  sd  M.  shall  remove  or  change  Jy^^  notice 
her  place  of  abode,  or  in  case  of  the  death  of  the  sd  M.,  ^^  ^^}\r 
forthwith  give  notice  thof  in  writg  to  the  sd  B.,  his  exs, 
ads,  or  assigns  :  to  enable  B.  to  assure  A.*s  life,  p.  452  :  to 
give  certn  noticeSy  p.  458  :  If  the  fund  is  in  court,  add.  And  Power  to 
THE  sd  A.  doth  hby  empower  the  sd  B.,  his  exs,  ads,  or  ^^»*^p 
assigns,  at  his  or  their  own  cost,  to  apply  for  and  obtain 
an  order  in  the  sd  cause,  or,  matter,"  [dischging  the  recited 

order  of  the day  of ,  the  existg  stop  order,  if  any, 

and  in  lieu  thof  to  apply  for  and  obtain  an  order]  that  no  pt 

of  the  sd  sum  of  £ Stock  shall  be  sold,  transferred,  or 

dealt  with  witht  notice  to  the  sd  B.,  and  upon  such  applon 
to  use  the  name  of  the  sd  A.  as  coucun*ing  in  or  consentg  to 
the  same :  Govt  hy  B.  to  pay  legacy  {succession'\  duty,  p. 
450,     In  WITNESS,  &c. 
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CONVEYAKCES   ON   SALE. 


PKIO. 
LZXIX. 


ReciUls. 


Wit- 
nesseth. 


LXXIX. 

DEED  of  Statutory  Acknowledgment  by  a  Vendor 
for  Production  of  Deeds  and  Muniments  of 
Title  to  a  Purchaser.  Variations  for  several 
Vendors  and  for  Trustees  or  Mortgagees. 

Pahti&<,  Vendor  or  vendors,  1 ;  Pchaser  or  jTchasers,  2. 
Whas  by  an  indre  bearing  even  date  with  and  exted  before 
these  psnts^  and  expd  to  be  made  between,  &c.,  in  psuance 

of  an  agreemt  for  sale  thrin  mentd,  certn and  hereds 

situate  in  the  parish  of and  county  of ,  have  been 

conveyed  to  the  use  of  the  sd,  pchaser  orpchasers,  in  fee 
simple  [unto  the  sd,  pchaser  or  pchasers,  for  the  residue  of  a 

term  of yrs  created  by  an  indre  of  lease  dated,  &a,  and 

expd  to  be  made,  &c.] ;  Recital  introdiLctory  to  covt  for  pro- 
don,  p.  898;  NOW  THIS  INDRE  WITNETH  that  in 
psuance  of  the  sd  agreemt,  and  in  conson  of  the  premes, 
statutory  acknowemt  and  undertakg,  p.  446,  form  in. ;  \Jor 
trees,  or  mtgees,  statutory  acknowemt  omittg  or  qualifying  the 
undertakg,  p.  447,  form  rv.]  (a).     In  witness,  &c. 

Schedule. 


As  to 

taking 
covenant 
for  prodaC' 
tion  by  a 
separate 
deed. 


Acknow- 
ledgment 
not  under 


(a)  See  p.  441,  note  (a).  The  covenant  for  production  was  often  taken 
by  a  separate  deed,  especially  where  it  comprised  documents  which  it  mig:ht 
be  desirable  to  keep  off  the  title  ;  see  1  Dav.  Free.  But  as  requisitions  as  to 
documents  prior  to  the  commencement  of  the  title  arc  now  precluded  in 
almost  eyery  case  by  the  contract  or  the  Conv.  Act,  1881,  s.  3  (3),  there  can 
seldom  be  any  advantage  in  taking  the  covenant  by  a  separate  instrument, 
except  where  it  is  to  be  entered  into  by  third  parties  who  cannot  be  made 
parties  to  the  conveyance  without  extra  expense,  or  where  the  insertion  of 
the  covenant  in  the  conveyance  would  delay  the  completion  of  the  sale,  r^., 
where  the  deeds  are  delivered  to  the  purchaser  of  another  lot  who  is  to  give 
the  covenant.  The  statutory  acknowledgment  and  undertaking  may  be  by 
writing  not  under  seal,  requiring  only  a  6d,  agreement  stamp  (see  p.  441, 
note)  ;  in  that  case  the  document  may  be  as  follows  : — 

"  Memdum.  Recitals  as  in  text.  Now  in  conson  of  the 
premes,  acknowemt,  dc,  as  in  text.  As  witness  the  hands  of 
the  pties  hto  this day  of .'* 
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STATUTORY  ACKNOWLEDGMENT  f(yr  Produc-     pmc. 

TiON,  where  there  are  Several  Sets  of  Covenant-     ' 

iNG  Parties,  %<yme  of  whom  are  Trustees. 

Parties,  A.,  one  covtg  party,  1 ;  B.  and  C,  trees,  other 
covtg  pties,  2 ;  D.,  pchaser,  3.     Recite  convce  of  even  date  to  Recitals. 
D.,  see  last  precedent ;  Recital  introductory  to  covt,  p.  398 ; 
NOW  THIS  INDEE  WITNETH  that,  in  psuance  of  the  wit- 
sd  agreemt  and  in  conson  of  the   premes,  &c.,  stofuto?^  "®"^*^- 
acknowemt  and  undertakg  by  A.  as  to  documts  in  first  schdle, 
and  acknowemt  [and  undertakg]  by  B.  and  G,  as  to  documts 
in  second  schdle,  see  p.  447,  form  iv.     In  witness,  &c. 

Two  Schedules. 


LXXXI. 

COVENANT   by  Purchaser  to  Produce  Deeds   to     prwj. 


LXXXI. 


Vendor,  and  Indemnify  him  against  Liability 
under  Covenants  for  production  entered  into  by  his 
Testator  (6). 

Pasties,  A.,  pchaser,  1 ;  B.,  vendor,  2.     Recite  convce  q/'Reciuls. 
even  date  by  B,  to  A.  **  oi  certn  hereds,  &c.,  wch  formed  pt  ConYey- 
of  the  trust  este  vested  in  the  sd  B.  as  the  tree  of  the  will  of  *°^®' 
C.  of,  &c.,  deeed,"  see  Precedent  lxxix.  ;   And  whas  the  Deeds  de- 
deeds  and  munimts  specified  in  the  schdle  hto,  wch  relate  Iju^^^ 
to  the  hereds  comprd  in  the  hinbfe  recited  indre,  and  wch 

(V)  See  p.  441,  note. 
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Fftia 

LZZXI. 

Vendor 
liable 

under  core- 
nanta  to 
produce. 


CerUm 
deeds 
relate  to 
other  pro- 
perty of 
vendor. 


Wit. 
nesseth. 


Covenant 
to  indem- 
nify. 


were  in  the  possoii  of  the  sd  B.  as  tree  or  exor  of  the  will 
of  the  sd  C,  have  been  delivered  by  the  sd  B.  to  the  sd  A. 
as  he  doth  hbj  acknowe ;  And  whas  the  sd  B.,  as  tree  or 
exor  of  the  sd  C,  may  be  under  liability  in  respt  of  divers 
deeds  of  covt  entd  into  by  the  sd  C.  for  the  prodon  and  fur- 
nishg  copies  of^  or  orwise  in  relon  to  the  sd  deeds  and 
munimts  or  some  of  them,  and  the  sd  A.  has  agrd  to  enter 
into  such  covt  as  is  hinafter  contd  for  indemnifjring  tlie  sd 
B.  in  respt  of  such  liabilities ;  And  wbas  the  deeds  and 
munimts  specified  in  the  first  pt  of  the  schdle  hto  relate 
as  well  to  the  hereds  assured  by  the  hinbfe  recited  indre 
as  to  other  hereds  formg  pt  of  the  trust  este  under  the  sd 
will  of  the  sd  C,  and  the  sd  A.  has  agrd  to  give  such 
acknowemt  and  undertakg  [covt]  as  to  the  prodon  and  safe 
custody  thof  as  is  hinafter  contd :  NOW  THIS  INDRE 
WITNETH  that,  in  psuance  of  the  sd  agreemt  in  this 
behalf  and  in  conson  of  the  premes,  the  sd  A.  doth  hby  for 
himself,  his  hrs,  exs,  ads,  and  assigns,  covt  with  the  sd  B., 
his  hrs,  exs,  ads,  and  assigns,  that  he  the  sd  A.,  his  hrs,  exs, 
ads,  or  assigns,  will  at  all  times  duly  observe  and  pform  all 
the  covts  at  any  time  entd  into  by  the  sd  C.  with  any  pson  or 
psons  for  the  prodon  and  furnishg  copies  of,  or  orwise  in 
relon  to,  any  of  the  deeds  and  munimts  specified  in  the  sd 
schdle  hto,  and  will  indemnify  and  keep  indemnified  the  sd 
B.,  his  hrs,  exs,  and  ads,  and  the  este  of  the  sd  testor  from 
all  pcdgs,  claims,  demands,  costs,  damages,  expses,  and 
liability  whatsr,  by  reason  or  in  respt  of  any  such  covts ; 
Acknowemt  and  undertakg  by  A.  as  to  prodon  to  B.  of  the 
munimts  in  first  pt  of  schdle,  p.  446.    In  witness,  &c. 


Schedule  in  two  parts. 
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SUBSTITUTED  deed  of  Covenant  for  Productiofi.  fbic 

LZXZII. 


Parties,  A.,  B.,  and  C,  1 ;  D.,  2. ;  E.,  3.     Whas  by  an  Bodtala. 
indre  dated,  &c.,  and  expd  to  be  made  between  the  sd  D. 
of  the  one  pt  and  the  sd  E.  of  the  other  pt,  for  the  consons 
thrill  mentd,  a  certn  messe  or  tenemt  and  hereds  situate  at  ConTcy- 

in  the  coy  of were  conveyed  by  the  sd  D.  to  the  sd 

E.,  his  hrs  and  assigns  :  And  whas  by  the  sd  indre  the  sdD.  Co^eiuuit 
covted  with  the  sd  E.  to  pduce  and  furnish  copies  of  a  certn  ^^  ^^^ot 

•^  .  -^  .to  prodnce. 

deed  of  convce,  dated,  Sec,  and  expd,  &c.,in  support  of  the  title 
of  the  sd  E.  :  And  whas  the  sd  D.  has  recently  sold  the  re-  Sale  of  re- 
maining portion  of  the  hereds  and  premes  comprd  in  the  sd  ™"^* 
deed  of  convce  of,  &c.,  to  the  sd  A.,  B.,  and  C,  and  the  same  and  agn4- 
deed  of  convce  has  been  delivered  over  to  the  sd  A.,  B.,  and  C,  JJ|b«tUuted 
upon  the  terms  of  their  givg  such  acknowemt  and  undertakg  covenant, 
as  is  hinafter  contd  to  the  sd  E.,  in  substitution  for  and  in 
exoneron  of  the  liability  existg  under  the  sd  covt  of  the  sd 
D.  contd  in   the  hinbfe  recited  indre  for  the  prodon  and 
fumishg  copies  and  safe  custody  of  the  sd  deed  of  convce : 
NOW  THIS  INDRE  WITNETH  that  in  conson  of  the  wit- 
premes,  acknowemt  and  undertakg  by  A.,  B,,  and  C.  to  E.,  "^«*«*^ 
p.   441 :    AND  THIS  INDRE  ALSO  WITNETH   that,  Further 
in  conson  of  the  premes,  the  sd  E  doth  hby  rele  the  sd  D.,  ^^^^^^ 
his  hrs,  exs,  and  ads,  from  the  sd  covt  contd  in  the  sd  indre  vendor. 
of,  &c.,  and  from  all  liability  thrunder,  so  far  as  relates  to 
the  sd  deed  of  convce  wch  has  been  delivered  to  the  sd  A., 
B.,  and  C,  as  afsd,  but  not  further   or   orwise.     In  wit- 
ness, &c.  (a). 


(a)  Such  a  deed  as  this  woald  be  unnecessary  where  the  former  covenants 
were  in  the  form  of  the  statutory  acknowledgment  and  undertaking  instead 
of  the  old  form  of  express  covenant,  as  the  liability  under  the  statutory 
form  ceases  ip90  facto  on  the  deeds  being  parted  with  ;  see  p.  441,  note. 


COVENANTS,  FOKMAL  PAETS  OF. 


CoTenant  I.  Th£  sd  A.  doth  hby  [for  himself,  his  hrs,  exs,  ads,  and 
nithona.    *^signs  (a)],  covt  with  the  sd  B.  [his,  if  relatg  to  real  eite^ 

hrs  and  assigns,  or  if  relatg  to  leaaehds  or  psonalty,  exs,  ads, 

and  assigns,  {h)2  that,  &c. 
OoveDant        H.  The  sd  A.  and  B.  do  hby  [for  themselves  and  their 
1*^.  *J[°    ,  respive  hrs,  exs,  ads,  and  assigns  (a)],  and  as  a  septe  covt, 
wrenUy     each  of  them  doth  hby  [for  himself,  his  hrs,  exs,  ads,  and 
^^^'  assigns  (a)]  covt  with,  &c. 

CoTenant  HI.  Th£  sd  A.,  B.,  C,  and  D.,  do  hby  [for  themselves 
th  ™tw  *^^  their  respive  hrs,  exs,  ads,  and  assigns  (a)],  jtly,  and 
jointly  liud  every  three  and  two  of  them  do  hby  [for  themselves  and 
^7      ^     their  respive  hrs,  exs,  ads,  and  assigns  (a)],  jtly,  and  every 

one  of  them  doth  hby  [for  himself,  his  hrs,  exs,  ads,  and 

assigns  (a)],  septely  covt  with,  &c. 
The  same.       IV.  The  sd  A.,  B.,  C,  and  D.,  do  hby  [for  themselves 
Short  foniL  resply,  and  their  respive  hrs,  exs,  ads,  and  assigns  (a)],  jtly 

and  sevUy  covt  with,  &c. 
Corenant        v.  Each  of  them,  the  sd  A.,  B.,  and  C,  doth  hby  so  far 
where  each  ^^  relates  to  the  acts  and  defaults  of  himself  and  his  own 


(a)  The  words  in  this  bracket  will  be  inserted  if  the  burden  of  the 
covenant  is  intended  to  bind  real  or  personal  estate,  or  the  title  deeds 
thereof,  in  the  hands  of  the  assigns  of  the  covenantor ;  otherwise  they  may 
be  entirely  omitted.    See  p.  2,  note. 

(ft)  As  to  the  omission  of  the  words  in  this  bracket,  see  p.  2,  note. 

(<r)  Form  iv.  would  probably  suffice  in  all  cases  in  place  of  this.  See  the 
Rules  of  the  Supreme  Court,  1883,  Order  XVI.,  rules  4  and  6.  As  to  what 
amounts  to  a  joint  and  what  to  a  several  covenant,  see  White  v.  TjfiuUiU, 
13  App.  Ca.  26.3  ;  and  see  Piatt  on  Covenants. 
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hrs,  exs,  and  ads  only,  and  not  fiirther  or  oiivise,  covt  with,  coTenanti 

for  his  own 
&C.  acts  only. 

VI.  Each  of  them  the  sd  A.  and  B.  doth  hby,  &c.,  and  as  Ooveiuuit 

to  the  sd  B.  to  the  intent  to  chge  and  bind  the  sd and  womaato 

premes,  or,  "the  share  and  intt,"  or,  "the  este  and  intt^"id» 

for  her  life  in  the  sd  and  premes,**  to  wch  she  ispartofber 

entled,  or  wch  she  has  power  to  appt  or  dispose  of,  as  afsd,  '^?^%^ 
covt  with,  &c. 

vn.  The  sd  A.  doth  hby,  &c.,  tQ  the  intent  to  chge  and  CoTenuii 
bind  her  septe  este,  or,  " all  the  real  and  psonal  este  to  wch ^omaato 
she   is   now  or  may  hrafter  become   entled  for  her  septe  Wnd  her 
use,  or  wch  she  has  or  may  hrafter  have  power  to  appt,  estate  g«ne- 
chge,  or  dispose  of  for  any  este  or  intt,  or  in  any  mner  ^^^  (*^^ 
whatever,**  covt,  &c. 

vni.  The  sd  A.  and  Co  do  hby  for  themselves  and  the  CoTcnant 
sevl  ptners  in  their  firm,  jtly  and  sevlly  covt  with,  &c. 

IX.  The  sd  A.  doth  hby,  &c.,  covt  with  the  sd  B.  and  C.  Covenant 
[their  hrs,  or,  "  exs,  ads,"  and  assigns  (e)],  and  also  as  a  jointly  and 
septe  covt  with  each  of  them  [his  hrs,  or,  "  exs,  ads,"  and  wveraUy. 
assigns  (a)],  that,  &c. 

x.  The  sd  A.  doth  hby,  &c.,  covt  with  the  sd  B.,  C,  Corenant 
D.,  and  E.,  and  also  septely  with  every  three  and  two  of  ^^j^j^"^® 
them  [their  hrs,  or,  "  exs,  ads,*'  and  assigns  (e)],  and  also  jointly  and 
septely  with  every  one  of  them,  [his  hrs,  or,  **  exs,  ads,*'  and 
assigns  (e)],  that,  &c. 

XI.  The  sd  A.  doth  hby,  &c.,  covt  with  the  sd  B.,  C,  D.,  The  same, 
and  E.,  and  every  of  them,  [their  and  every  of  their  hrs,  Sbortfonn. 
or,  **  exs,  ads,"  and  assigns  (c)],  jtly  and  sevlly,  that,  &c. 

XII.  The  sd  A.  doth  hby.  Sec,  covt  with  the  sd  B.  and  Co,  Corenant 
and  with  the  sevl  ptners  in  their  firm,  jtly  and   sevU}^,  ^**^*^""* 
that,  &c. 


(<f)  As  to  the  ooTenants  and  contracts  of  married  women,  see  p.  2,  note, 
p.  524,  note.  It  woald  now  usually  suffice  to  express  a  married  woman*s 
covenant  in  the  same  form  as  that  of  a  man,  in  reliance  on  the  Married 
W^omen's  Property  Act,  1882. 

(<•)  .^ee  note  (*)  on  last  page. 
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Mutual  xui.  TiiE  sd  A.,  pty  of  the  one  pt,  doth  hby  [for  himself, 

by  two  acta  his  hrs,  exs,  ads,  and  assigns  (a)],  so  far  as  the  covts, 
of  parties,  agreemts  and  provons  hinafter  contd  are  or  ought  to  be 
pformed  or  observed  by  him  and  psons  claimg  under  him, 
covt  with  the  sd  B.  and  C,  ptiea  of  the  other  pt,  [their  and 
each  of  their  [hrs]  exs,  ads,  and  assigns  (6)],  jtly  and  sevUy, 
and  the  sd  B.  and  C.  do  hby  [for  themselves  resply  and 
their  respive  hrs,  exs,  ads,  and  assigns  (a)],  jtly  and  sevUy, 
so  far  as  the  covts,  agreemts,  and  provons  hinafter  contd 
are  or  ought  to  be  pformed  or  observed  by  them  and  psons 
claimg  under  them  resply,  covt  with  the  sd  A.,  [his  [hrs] 
exs,  ads,  and  assigns  (6)],  in  mner  foUowg  (that  is  to 
say) : — 

XIV.  Each  and  eveiy  of  them  the  sd  pties  hto  of  the  1st, 
2nd,  and  Srd  pts  doth  hby  [for  himself,  his  hrs,  exs,  ads, 
and  assigns  (a)],  so  far,  &c.,  cis  above,  covt  with  the  other 
pties  hto  [and  their  respive  [hrs],  exs,  ads,  and  assigns  (6)], 
jtly  and  sevlly,  and  the  sd  pties  hto  of  the  4th  pt  do 
hby  [for  themselves  resply  and  their  respive  hrs,  exs, 
ads,  and  assigns  (a)],  jtly  and  sevUj-,  so  far,  <fec.,  covt  with 
the  otlier  pties  hto  and  every  of  them,  [their  and  every  of 
their  [hrs],  exs,  ads,  and  assigns  (6)],  jtly  and  sevlly,  in 
mner  foUowg  (that  is  to  saj') : — 
The  same.  XV.  It  is  hby  mutually  covted  and  agrd  by  and  between 
^^  °""*  the  sd  sevl  pties  hto,  as  follows  : — 

XVI.  The  sd Co  do  hby  [for  themselves  and  their 

assigns  (a)]  covt  with  the  sd Co  [and  their  assigns  (6)]. 

xvn.  The  sd  A.,  B.,  and  C.  do  hby  jtly  and  sevlly  covt 

with  the  sd  D.,  [his  exs,  ads,  and  assigns  (b),]  that  they  the 

coTenants    gj  ^^^  g^^  ^jjj  Q^^  ^j,  their  respive  hrs,  exs,  or  ads,  or  some 


The  same 
by  more 
than  two 
setB  of 
parties. 


Covenant 
between 
two  com- 
panies. 

Joint  and 

eeveial 

coTonants 


to  pay  a 
6um  of 
money. 


or  one  of  them,  will  on  or  before  the 


day  of 


pay 


to  the  sd  D.,  his  exs,  ads,  or  assigns,  the  sum  of  £- 


(a)  See  note  (a),  p.  63  i. 


(^)  See  note  (ft),  p.  634. 
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I. 

DECLARATION  by  Attesting  Witness  authentica- 
ting the  Execution  of  a  Power  of  Attorney  or 
Deed  to  operate  in  the  Colonies  or  elsewhere 
Abroad  (b). 

I,  L.,  of,  «&c.,  one  of  the  attestg  witnesses,  do  solemnly 
and  sincerely  declare  that  I  and  also  M.,  of,  &c.,  the  other 

witness^  were  present  togr  on  tlie  day  of and  did 

see   K.,  of,  &c.,  the  constituent  named  in  the  j)ower  of 

attorney  [pty  of  the pt  to  the  deed]  hrunto  annexed, 

bearing  date  the  day  of and  marked  with  the 

letter  A.,  duly  sign,  seal,  and  as  his  act  and  deed  deliver  the 
sd  power  of  attorney  [deed],  and  that  the  name  or  signature 
K.  set  and  subscribed  to  the  sd  power  of  attorney  [deed]  as 
the  name  of  the  pty  extg  the  same  is  of  the  pper  handwritg 
of  the  sd  K.,  and  that  the  name  or  signature  L.  set  and 
subscribed  to  the  sd  power  of  attorney  [deed]  as  the  name 
of  one  of  the  witnesses  attestg  the  exon  thof  by  the  sd  K. 
is  the  name  or  signature  of  me  the  declarant,  and  that  the 
name  or  signature  M.  set  and  subscribed  to  the  same  power 
[deed]  as  the  name  of  the  other  witnesses  attestg  the  exon 
thof  by  the  sd  K.  is  of  the  pper  handwritg  of  the  sd  M. 

(a)  See  the  Act  5  &  6  Wm.  IV.  c.  62  ;  and  the  Conv.  Act,  1881,  s.  68, 
sapplying  a  short  title.  As  to  the  stamp,  see  the  Stamp  Act,  1 870,  Schedale, 
tit.  Affidavit. 

(&)  See  aboTe,  p.  206,  note. 
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oflSce],  to  be  hrunto  put,  and  to  be  affixed  to  the  power  of 
attorney  [deed]  mentd  in  the  sd  declon  hninto  annexed. 

Dated  in the day  of 

X,,  Mayor  of ,  or,  "  Notary  Public."  (Seal). 
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m. 

VERIFICATION  by  a  Notary  Public  in  a  British 
Dependency  of  Signature  of  Magistrate  or  other 
Official  to  Jurat  of  Affidavit. 

^> 9  Notary  Public,  by  royal  authority  duly  admitted 

and  sworn,  residg  and  practisg  in  the  town  of in , 

do  hby  certify  and  attest  that ,  whose  name  and  signa- 
ture appears  set  and  subscribed  to  the  jurat  at  the  foot  of 

the  foregoing  affidavit  of ,  is  the  chief  magistrate  and 

one  of  her  Majesty's  Justices  of  the  Peace  in  and  for  the  sd 

town  of ,  or  as  the  case  may  be,  before  whom  the  affidavit 

was  duly  sworn.    All  wch  I  attest. 

In  faith  and  testimony  whof  I,  the  sd 
,       Notary,  have  hrunto   set  my  hand  and 

Notary  PubUc.       affixed  my  notarial  seal  of  office  at 

^ afsd  this day  of . 


IV, 


DECLARATION  as  to  Identity  o/ Parcels. 

I,  A.,   of,  &c.,   do  solemnly  and  sincerely   declare   as 
loUows : — 


1.  I  am 


yrs  of  age,  and  have  for  a  period  of 
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JTB  last  past  resided  in  the  neighbourhood  of ,  and  have 

for  upwards  of yrs  past  [acted  as  surveyor  and  agent 

to,  and]  been  well  acquainted  with  a  freehd  and  copyhd  este 

known  as ,  situate  in  the  parish  of afsd,  a  portion 

whof,  comprisgsevl  closes  of  land,  &c.  [delineated  in  the  plan 
now   pduced   and   shown    to    me   marked    A.,    and    thrin 

coloured ,  or,  **  described  in  the  schdle  hto  "],  has  been 

lately  contracted  to  be  sold  to  X.,  of,  &c. 

2.  I  verily  believe,  and  have  no  doubt,  that  the  sevl  closes 
of  land  so  contracted  to  be  sold  to  the  sd  X.  are  pt  of  the 
lands  wch  were  comprd  in,  and  convej'ed  to  Y.,  of,  &c.,  by, 
an  indre  dated,  jcc,  the  description  in  w^ch  indre  I  liave 
carefully  read  previously  to  makg  tliis  declon. 

8.  The  close  or  peel  of  land  numbered in  the  plan 

or  tracing  hrunto  annexed,  wch  is  a  tine  and  correct  copy  of 
a  portion  of  the  map  annexed  to  a  certn  indre  dated,  &c.,  of 
land  in  the  township  of,  &c.,  is  the  same  plot  or  peel  of  land 
as  is  described  in  the  schdle  to  an  indre  dated,  &c.,  as 
follows,  &c. 

4.  During  the  time  I  have  known  the  sd  este  as  afsd  the 
sd  sevl  closes  of  land  so  contracted  to  be  sold  have  been  the 
ppty  of  or  been  in  the  posson  of  L.,  M.,  and  N.,  successively, 

namely  of  the  sd  L.,  from  the  yr to  the  yr ,  <tc. 

And  such  respive  psons  have,  during  such  respive  periods, 
as  I  verily  believe,  [from  my  knowledge  of  the  ppty  and 
from  havg  acted  as  receiver  of  the  rents  thof,  and  from 
an  examinon  wch  I  have  lately  made  of  the  rental  books  thof 
and  from  havg  lately  gone  over  the  ppty  carefully  and 
verified  the  description  contd  in  the  sd  schdle  and  plan], 
been  in  the  full,  free  and  undisturbed  posson  and  enjoymt  or 
rect  of  the  rents  and  profits  of  such  sevl  closes  of  land  and 
premes,  with  the  appurts  thof.     And  I  make,  &c. 
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DECLARATION  as  to  Pedigree. 

I,  Lt,,  of  &c.,  do  solemnly  and  sincerely  declare  as 
follows : — 

1.  I  AM yrs  of  age,  and  am  one  of  the  chn  of  the  late 

A.  of ,  by  B.  his  wife,  formerly  K.  spinster,  who,  as  I 

have  been  informed  and  believe,  were  married  in  the  parish 

church  of on  the day  of •   The  sd  A.  and  B.  are 

the  psons  of  those  respive  names  in  the  marre  certfe  pduced 
and  shown  to  me  at  the  time  of  makg  this  declon  and  marked 
with  the  letter . 

2.  I  HAVE  always  understood  and  believed  that  the  sd  A. 
had  three  chn  and  no  more  by  the  sd  B.,  namely,  two  sons, 
named  resply  D.  and  E.,  and  one  daur,  being  myself. 

3.  The  sd  D.  was,  as  I  have  always  understood,  born  at 

in  the  kingdom  of  Italy  on  the day  of .     In 

the  yr  18 —  he  sailed  for  Australia  in  the  ship  — =-  from 
Liverpool,  since  wch  time  no  tidings  of  him  have  ever  been 
reced  by  any  of  his  family,  and  I  verily  believe  him  to  be 
dead,  and  that  he  died  a  bachelor  and  intestate. 

4.  I  have  been  informed  and  believe  that  the  sd  E.  was 

bom  at on  the day  of .     He  was  married 

only  once,  namely,  to  F.,  formerly  L.  spinster,  with  whom 

he  intermarried  on  the day  of at  the  parish  church 

of ,  as  I  know  from  havg  been  psnt  at  the  marre.     The 

sd  E.  died  on  the day  of .     He  is  the  pson  of  that 

name  mentd  in  the  three  sevl  certfes  of  baptism,  marre,  and 
burial,  now  pduced  and  shown  to  me,  and  marked  with  the 
letters  — ,  — ,  and  — ,  resply.  The  sd  F.  is  still  livg  and 
resides  at . 

5.  There  was  issue  of  the  marre  of  the  sd  E.  and  F.  one 

child  only,  named  G.  who  was  bom  on  the day  of , 

and  died  on  the day  of ,  at  the  age  of yrs, 

K.E. ^VOL.  I.  T  T 
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and  witht  havg  been  married.  The  sd  O.  is  the  pson  of  that 
name  mentd  in  the  certfes  of  baptism  and  banal  now  pduced 
and  shown  to  me,  and  marked  with  the  letters  —  and  — 
resply. 

6.  I  KNEW  and  was  well  acquainted  with  H.,  one  of  the 
trees  of  the  settlemt  made  on  the  marre  of  the  sd  E.  and  F., 

who  resided  and  died  in  the  month  of ,  at .    The 

paper  writg  now  pduced  and  shown  to  me  marked  with  the 
letter is  a  certfe  of  his  burial. 

?•  I  DEPOSE  the  above  facts  from  my  own  knowledge  or 
family  repute.     And  I  make,  &c.  (a). 


(a)  As  to  the  desirability  of  a  declaration  as  to  pedigree  being  made  bj 
a  member  of  the  family,  see  Habback  on  Succession,  pt.  3,  chap.  10  ;  Taylor 
on  Evidence,  8th  ed.  p.  564  et  geq. 
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I. 

DEED  of  Declaration  of  Trust  of  Undivided  Shares  of 

purchased  Lands  (&). 

THIS   INDEE,  <fec.     Ptiesy  A.y  pchaser  and   tree,   1 ;  PartieB. 
B.,  cestui  qwe  trust,  •  2.     Recite^  deed  of  convce  in  fee  to  A.,  ^^^^itaU. 

referring  shortly  to  the  peels ;  And  whas  the  sum  of  £ p^^^  of 

pt  of  the  sum  of  £ ,  expd  to  have  been  pd  by  the  sd  A.  purchaae- 

for  the  pchase  of  the  sd  hereds  and  premes  as  afsd,  was  in  fact  longs  to 
moy  belonging  to  £he  sd  B.,  and  the  sd  pchase  was  made  by  ^^*  ^^^ 

the  sd  A.  as  to equal  undivided  -— —  pts  of  the  sd  hereds 

and  premes  (being  such  a  proportion  of  the  whole  of  the 

sd  hereds  and  premes  as  the  sd  sum  of  £ bears  to  the 

sd  sum  of  £ ),  as  a  tree  for  and  on  behalf  of  the  sd  B., 

as  the  sd  A.  doth  hby  admit  and  declare :  NOW  THIS  Wit- 
INDRE  WITNETH  that  in  conson  of  the  premes  it  is  hby  °'^*^- 
agrd  and  decld  between  and  by  the  sd  pties  hto  that  the  sd  Declaration 
A.,  his  hrs  and  assigns,  shall  stand  and  be  seised  of,  and 

entled  to  All  those  equal   undivided   pts  or  Parcels. 

shares  of  and  in  all  the  sd  hereds  and  premes  comprd  in  or 
expd  to  be  conveyed  by  the  hinbfe  recited  indre,  And  of  and 
in  the  appurts  thof,  Upon  trust  for  the  sd  B.,  his  hrs  and  Upon  trust 


(a)  See  also  Settlements.    As  to  the  stamp,  see  the  Stamp  Act,  1870, 
Schedule,  tit.  Declaration  and  Settlement. 

(ft)  A  deed,  though  not  essential,  is  usual  in  the  case  of  a  formal  declara- 
tion of  trust. 

T  T  2 
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'^  T*S!rf    ^sigiis,  and  to  convey,  lease,  assure  and  dispose  of  the  same 

equal pts  or  shares  and  premes  in  such  mner  as 

he  or  they  shall  direct.     In  witness,  &€. 


n. 


Recitak. 

Agreement 
for  decla- 
ration of 
trust  on 
repayment 
out  of 
wife's 
separate 
estate. 


Repayment 
accord- 
ingly. 

Wit- 
nossetli. 


DECLARATION  of  Trust  of  Leaseholds  &y  a 
Husband  in  favour  of  his  Wife,  to  be  endorsed  an 
the  assignment  to  the  Husband  (a). 

THIS  INDRE,  &c.     Pties,  A.,  1 ;  B.,  wife  of  the  sd  A., 

2.     Whas  the  sum  of  £ ,  in  the  within- written  indre 

expd  to  be  pd  by  the  sd  A.  for  the  pchase  of  the  hereds  and 
premes  thby  assigned  to  the  sd  A.,  was  so  pd  under  an 
arrangemt  between  the  sd  A.  and  his  wife  the  sd  B.,  that  tiie 

sd  sum  of  £ shd  be  repaid  to  him  by  his  sd  wife  out  of 

moys  belonging  to  her  for  her  septe  use,  the  intention  being 
that  the  sd  pchase  shd  be  made  for  the  benefit  of  the  sd  B. 
and  that  upon  the  sd  pchase  moy  being  so  repaid  by  her  to 
the  sd  A.,  he  shd  exte  such  declon  of  trust  of  the  premes  in 
her  favour  as  is  hinafter  contd  :  And  whas  the  sd  sum  of 

£ has  accdly  been  repaid  to  the  sd  A.  by  the  sd  B.  out 

of  her  separate  moys  and  este  as  he  doth  hby  acknowe  and 
declare:  NOW  THIS  INDRE  WITNETH  that  in  conson 
of  such  paymt,  and  in  psuance  of  such  arrangemt  as  a&d,  it 
is  hby  agrd  and  decld  that  the   sd  A.,  his  exs,  ads,   and 


Power  of  00  ^  hnsband  can  now  convey  to  his  wile  freehold  land  or  a  thing  in 
hushand  to  action,  (Cony.  Act,  1881,  s.  50  (1),)  and  probably  also  leaseholds,  (Manied 
convey  to  Women's  Property  Act,  1882,  s.  1  (1)) ;  but  a  declaration  of  trust  may  be 
wife.  preferable  in  the  latter  case,  for  the  rule  that  husband  and  wife  are  one 

person  in  law  still  exists  for  some  purposes  :  Butler  v.  Butler,  14  Q.  B.  D. 

831  ;  Re  Jupp^  89  Ch.  D.  148.    Where  the  lessor's  consent  is  necessary  to 

the  assignment  of  the  lease,  this  may  be  an  additional  reason  for  effecting 

the  object  by  declaration  of  trust. 
The  deed  would  not,  it  is  thought,  be  liable  to  (id  valorem  duty. 
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assigns  shall  stand  possed  of  the  sd  hereds  and  premes  ^^^^jj^®"* 
comprd  in  and  assigned  by  the  within-written  indre  for  all  wife  aImo. 
the  tenn,  este,  and  intt  thrin  for  wch  the  same  premes  are  ^^^^* 
held  under  the  within  recited  indre  of  lease  subjt  to  the  rent, 
covts,  and  condons  thrin  reserved  and  contd  in  trust  for 
the  sd  B.,  her  exs,  ads,  and  assigns  absolutely  as  her  septe 
ppty  and  este,  and  to  be  conveyed  and  disposed  of  as  she 
or  they  shall  direct     In  wriNEss,  &c. 


in. 

DECLARATION  of  Trust,  by  deed  poll,  of  Moiix- 
GAG£  Debt,  where  the  Mortgage  does  not  disclose 
the  trust  (b). 

TO  ALL  TO  WHOM  THESE  PSNTS  shall  come,  A., 
of  &c.,  B.,  of  &c.,  and  C,  of  &c.,  send  greetg.  Recite 
mtge  of  even  date  from  X.  to  A,,  JB.,  and  C,  on  a  jt  acct  : 
NOWTHESE  PSNTS  WITNESS  that  the  sd  A.,  B.,  and  wit- 

C.  do  hby  declare  that  the  sd  sum  of  £ mentd  in  the  sd  '*««^^- 

recited  indre  of  even  date  hwith  to  be  lent  by  them  to  the  sd  X.  m^^.^ 
as  afsd  was  not  their  own  pper  moy,  but  was  realised  by  them 

by  the  sale  of  the  sum  of  £ stock,  pt  of  the  sum  of 

£ like  stock,  wch  was  standg  in  the  names  of  the  sd  A., 

B.,  and  C,  as  trees  and  exs  under  the  will  dated,  &c.,  and 

proved  on  &c.,  of  G.  of  &c  ,  deced,  the  sd  sum  of  £ , 

stock,  being  pt  of  the  psonal  este  of  the  sd  G. :  And  the  sd  Deckration 
A.,  B.,  and  C,  do  hby  resply  declare  that  they  and  their  exs,     ^^^^ 

ads,  and  assigns,  shall  stand  possed  of  the  sd  sum  of  £ , 

seed  by  the  sd  iudi*e  of  even  date  hwith  as  afsd,  and  the  intt 


(¥)  A  declaration  of  trnst,  though  usoallj  dispensed  with  in  this  case,  is 
sometimes  desirable. 
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thof  and  the  sees  for  the  same,  and  all  benefit  thof.  Upon 
the  trusts  upon  wch  the  same  ought  to  be  held  in  conseqce 

of  the  sum  of  £ so  lent  by  them  as  afsd,  havg  been  pt 

of  the  psonal  este  of  the  sd  G.,  deced.     In  witness,  &c. 


BcdtalB. 


Title  to 

money 

advanced. 


IV. 

DECLARATION  of  Trust  o/ Money  secured  by  Con- 
tributory Mortgage  taken  in  the  names  of 
Trustees  where  the  money  is  advanced  by  the 
lenders  in  Unequal  Sliares  (a). 

Parties,  A.,  B.,  and  C,  trees,  1 ;  D.,  one  lender,  2;  E. 
and  F.,  other  lenders,  3.  Recital  of  mtge  for  £3,000  to  A., 
jB.,  and  C.  on   a  jt  acct,  referring  to   the  peels  as,  "  certn 

and  hereds  situate  in  the  parish  of ,  and  coy  of 

,  thrin  parlarly  described :  "   And  whas  the  sum   of 

£3,000  in   the  hinbfe  recited   indre   stated  to  have   been 

advced  by  the  sd  A.,  B.,  and  C,  was  in  reality  advced  as  to 

£1000,  pt  thof,  by  the  sd  D.,  and  as  to  £2,000,  the  other  pt 

thof,  by  the  sd  E.  and  F.,  out  of  moys  belonging  to  them  as 

Agreement,  trees  of  an  indre  of  settlemt,  dated,  &c. :  And  whas  the  sd 

A.,  B.,  and  C,  have  at  the  request  of  the  sd  other  pties  hto 

Wit-  2^^  to  exte  such  declon  of  trust  as  is  hinafter  contd :  NOW 

neaseth.      THIS  INDRE  WITNETH  that   in   psuance   of  the  sd 

J^^j^J^^^  agreemt,  and  in  conson  of  the  premes,  it  is  hby  decld  that  the 

sd  A.,  B.,  and  C.^  their  exs,  ads,  and  assigns  shall  stand  possed 

of  the  ppal  simi  of  £3,000,  seed  by  the  hinbfe  recited  indre, 

and  the  intt  thron,  In  trust  as  to  the  sum  of  £1,000,  pt  of 

the  sd  ppal  sum  of  £8,000,  and  the  intt   on  such  sum   of 

£1,000  for  the  sd  D.,  his  exs,  ads,  and  assigns,  and  as  to 


(a)  See  Vol,  II.,  Mortoaqes. 
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the  sum  of  £2,000  other  pt  of  the  sd  ppal  Bum  of  £3,000, 
and  the  intt  on  such  sum  of  £2,000,  for  the  sd  E.  and  F., 
their  exs,  ads,  and  assigns  or  other  the  trees  or  tree  for  the 
time  being  of  the  sd  indre  of  settlemt :  And  further,  that  Sams  to  Ih> 
the  sd  sums  of  £1,000  and  £2,000,  and  the  intt  thron  resply  rateaWy. 
shall  have  no  prefce  or  priority  the  one  over  the  other,  but 
shall  be  payable  rateably  and  equally  out  of  any  moys  wch 
shall  be  reced  or  realised  by  the  sd  A.,  B.,  and  C,  their  exs, 
adsy  or  assigns,  under  or  by  virtue  of  the  sd  indre  of  mtge. 
In  witness^  &c. 
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Commence- 
ment  of  in- 
denture  of 
two  parte 
without 
recitaU. 

The  same 
of  aeveral 
parte  with 
recitals. 


Commence- 
ment of 
deed  poll 
without 
recitak. 

The  lame 
with  re- 
citals. 


Endorsed 
deed  (c). 


I.  This  Indre,  made  the day  of ,  Between 

A.  (6)  of,  &c.,  of  the  one  pt,  and  B.  of,  &c.,  and  C,  of,  &c., 
of  the  other  pt,  Witneth  that,  &c.  [And  this  Indbe  also, 
or.  Further  Witneth,  &c.] 

II.  This  Indre,  made  the day  of ,  Between  A. 

of,  &c.,  of  the  first  pt,  B.  of,  &c.,  of  the  second  pt,  and  C. 
of,  &c.,  and  D.  of,  &c.,  of  the  third  pt.  Whas,  &c.  Now 
This  Indre  Witneth  that,  &c.  [And  This  Indre  also,  or, 
"  Further  "  Witneth,  &c.] 

in.  Know  All  Men  By  These  Psnts  that  I,  A.  of, 
&c.,  [We,  A.  of,  &c.,  and  B.  of,  &c.],  do,  &c.,  using  com- 
monly  the  first  pson  throughout. 

IV.  To  All  to  Whom  These  Psnts  shall  come,  A.  of, 
&c.,  sends  [A.  of,  &c.,  and  B.  of,  &c.,  send]  gi'eetg.  Whas, 
&c.  Now  These  Psnts  Witness  that,  &c.,  using  more 
commonly  the  third  pson. 

V.  This  Indre,  made  the  day  of ,  Between 

the  within-named  A.  of  the  one  pt,  and  B.  of^  ^c.^  of  the 
other  pt. 


As  to 

endorsed 
deeds. 


(a)  As  to  tho  form  and  execution  of  deeds,  see  30  Sol.  J.  636,  651,  667. 

(h)  As  to  the  Tarioos  methods  of  describing  the  parties,  see  Elph.  Introd. 
ConT.,  3rd  ed.,  pp.  81-85.  As  to  the  notarial  or  other  authentication  of 
deeds  to  be  acted  on  abroad,  see  Taylor  on  Evidence ;  above,  p.  206  note 
and  Dbclarations  Statutokt. 

(r)  The  principal  deed  will  be  referred  to  as  the  **  within  written  " 
indenture,  matters  recited  in  it  as  ''  within  recited,"  and  persons  or 

matters  mentioned  in  it  as  "  within  named  "  or  "  mentd,"  the  first 
time  they  are  mentioned.  If  the  reference  is  to  a  prior  endorsed  deed,  the 
word  "  ahove  "  will  be  substituted  for  "  within.** 
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VI.  This  Indre,  made  the day  of ,  Between  Commenc©. 

A.  of,  &c.,  of  the  first  pt,  B.  of,  &c.,  of  the  second  pt,  and  deed  sup- 
C.  of,  &c.,  of  the  third  pt,  supplemtal  [intd  to  be  read  as  J^®^®^' 
annexed]  to  an  indre  dated,   &c.,   and  expd  to  be  made  read  as 
between,  &c.,  [being  a  settlemt,  &c.],  and  hinafter  called  ||^j^^^ 
the  ppal  deed  and  anor  indre  dated,  &c.,  and  expd,  &c.,  •trament 
[being  a  mtge,  &c.],  and  hinafter  called,  &c. 

VII.  This  Indre,  made,  &c.,  as  in  last  fomi,  supplemtal  The  same 
[intd  to  be  read  as  annexed]  to  the  sevl  indres,  deeds  poll,  pnorin-* 
and  instrumts,  the  parlars  and  natures  whof,  togr  with  the  «*niment8 

are  de* 

names  or  descriptions  by  wch  the  same  are  hinafter  referred  scribed  in 
to,  are  specified  in  the  schdle  hto.  a  schedule 

vni.  In  witness  whof  the  sd  pties  hto  have  hrunto  set  their  Testimo- 
respive  hands  and  seals  the  day  and  yr  first  above  written.    ?i™  o^  ** 

IX.  In  witness  whof  the  sd ,  Co  or  Corporon,  have  rrogtimo- 

caused  their  common  seal  to  be  hrunto  affixed,  and  the  sd  ninm  of  an 
other  pties  hto  have,  &c.,  as  in  precedg  form.  where  a^ 

X.  In  witness  whof  the  sd  pties  hto  of  the  first,  second,  company  or 
and  third  pts  have  hrunto  set  their  respive  hands  and  seals,  is  a  party. 

and  the  sd ,  Co  or  Corporon,  have,  &c.,  the  day  and  yr  The  same. 

first  above  written.  ^^*f^^ 

XI.  In  witness  whof,  K.  of,  &c.,  attorney,  by  virtue  of  a  Testi- 
power  of  attorney  under  the  hand  and  seal  of  the  above-  HJ^eloJ^^ 

named  A.  dated  the day  of hath  hininto  set  the  executed  by 

hand  and  seal  of  the  sd  A.  [or,  K.  of,  &c.,  as  attorney  for  (/)™^ 
the  above-named  A.  by  virtue,  &c.,  hath  hrunto  set  his 

hand  and  seal  (e)]  and  the  sd  other  pties,  &c. 


(d)  For  recitals  making  a  deed  supplemental,  &c.,  see  p.  388.     As  to  Jjb  to 
supplemental  deeds,  see  the  Conv.  Act;  1881,  s.  53  ;  above,  pp.  79,  83,  making 
notes.    It  is  sometimes  conyenient,  and  makes  the  new  deed  more  intelli-  deeds  sup- 
gible,  if  the  nature  of  the  original  deed  or  deeds  is  very  shortly  stated.  P»«™®^^ 
Where  the  new  deed  has  to  be  approved  by  other  solicitors  who  are  not 
acquainted  with    the  prior  deeds,  the  form  of   a  supplemental  deed  is 
generaUy  inconvenient. 

(O  See  the  Conv.  Act,  1881,  s.  46. 

(/)  The  testimonium  in  this  case  is  usually  in  the  ordinary  form,  which  As  to 

is  not  incorrect,  as  the  act  of  the  attorney  is  in  law  that  of  the  principal,  execution 

The  attorney  may  sign  the  name  of  the  principal,  adding  under  the  signa-  ^^  ***or- 

ney. 
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Testimo-         xii.  In  WITNESS  whof  the  sd  A.  [I  the  sd  A.,  or^  we,  the 
dUd  poll,    sd  A.  and  B.]  hath  [have]  hruiito  set  his  [my]  hand  and 
seal  [our  respive  hands  and  seals]  the day  of . 


The  ■*"*•        xni.  In  witness  whof  the  sd ,  Corporon^  have  caused 

bjacor-     their    common    seal  to  be  hrunto  affixed  this day 

of . 

The  Hune.       XIV.  GiVEN  under  the  common  seal  of  the  sd ,  Cor- 

Short  form,  p^^^yj^  Of,  "  OUT  common  seal,"  this day  of . 

Atteftation      XV.  SiGNED,   SEALED,    and    DELIVERED    by    the    within- 
of  a  deed,   umjiied  (a)  A.,  in  the  presce  of  B.  of,  &c. 

C,  clerk  to  Messrs.  K.  and  L.,  of,  &c.. 
Solicitors. 

Attesta-         XVI.  SiGNED,    SEALED,    and    DELIVERED  by  the  within- 

theVare*  named  A.,  the  words [to  both  inclusive]  havg 

ensares  or  been  previously  erased  in  [written  on  an  erasure  in]  [inter- 
tions.         lined  between]  the  tenth  and  eleventh  Unes  of  the  first  skin, 

[page]  and  the  words havg  been  previously  erased  in 

the  third  line  of  the  second  skin  [page],  in  the  presce,  &c. 
SabBeqaent     xvn.  SiGNED,   SEALED,   and  DELIVERED   by  the   within- 
where  the    Damcd  B.,  the  erasures  and  interlineations  noticed  in  the 
*"*J^      atteston  of  the  exon  by  the  within-named  A.,  havg  been 
enwoTos.     previously  made,  in  the  presce,  &c. 

Attestation     xviii.    SiGNED    by  Setting   his   mark,   and    sealed    and 
to^hj'    deUvered  by  the  within-named  A.,  he  being  unable  to  write, 

marksmaxL  \^  the  presce,  &C. 

Attestation       XIX.    SiGNED,    SEALED,    and     DELIVERED     by    the    within- 

Wind*o/    Darned  A.,  the  same  havg  been  first  read  over  to  him,  he 

iUiterate.    being  blind  [unable  to  read  the  same]  oVy  "  the  purport 

and  efiect  of  the  same  havg  been  previously  explained  by  me 

to  him,  and  he  appeared  perfectly  to  understand  the  same/* 

in  the  presce,  &c. 

ture,  "  by  power  of  attorney  to  B.  (the  attorney) ; "  or  he  may 
sign  "  B.  as  attorney  for  A.  by  power  of  attorney,  dated,  «tc.'* 

See  the  Cony.  Act,  1881,  s.  46. 

(a)  For  a  deed  engrossed  book-wise,  in  this  and  the  foUowing  fonns  of 
attestation  clauses,  say,  ^'  above-named." 
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XX.  Signed,  sealed,  and  delivered  by  K.,  attorney ^  as  ^**^^jf^'' 
the  attorney  of  the  within-named  A.,  in  the  presce,  &c.  executed  by 

XXI.  The  Common  Seal  of  the  within-named ,  Co  or  ***omey. 

Corporon,  was  affixed  to  the  within- written   indre  in  the  fo,  ^^.  ^" 

presce  of  us,  panyorcor- 

A.  and  B.,  [Dirors.      ^™  ^^ 
C.  Secretary]. 

xxn.  Signed,   sealed,   and  delivered  by  the  respive  Attesution 

pties  whose  names  are  subscribed  in  the  column  of  rigMAt^*^ 

this  schdle  in  the  presce  of  the  respive  psons  whose  names  inschednle. 
are  subscribed  in  this  column  opposite  to  the  names  of  such 
respive  pties. 

xxni.  Signed,  &c.,  by  the  within-named  ,  on  the  Attestation 

day  of (he   havg  attained  his  majority  on  the  coming  of 

day  of ),  in  the  presce  of,  &c.  a«o- 


XXIV.  Ebceivbd  of  the  within-  [above]  named  A.  the  sum  Receipt 

end( 


of  £ ,  being  the  conson  money  within-  [above]  expd  to  ®°  ®"® 


have  been  pd  by  him  to  me.     Dated  the day  of 


Witness,  Signed  B. 


(J)  This  is  now  seldom  required.    See  the  Conv.  Act,  1881,  s.  54  ;  above, 
p.  399,  note. 
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Consent  to      i.  To  A.,  B.,  and  C,  the  trees  of  an  indre  dated,  &c., 
settlement  ^^^S  ^^^  settlemt  made  on  our  marre. 

inTesting 
in  funds. 


We  lib}'  consent  to  your  investg  the  sum  of  jE ,  now 


Bequest  to 
trnstees 
of  will  to 
change  in- 
Testment, 


in  your  hands  as  trees  of  the  sd  settlemt,  in  the  pchase  of 
£2  15s.  per  Cent.  Consolidated  Stock.     As  witness  our 

hands  this day  of . 

Sigiuitures  qfhusbd  and  wife. 
Witness. 


11.  To  A.  and  B.,  the  trees  of  the  will  of  the  late 
I  do  hby  request  you  to  sell  the  sum  of  jE 


per 

Cent.  Stock  now  standg  in  your  names  as  such  trees,  and 
representg,  or,  "  formg  pt  of,"  the  share,  to  the  income 
whof  I  am  entled  for  life,  of  the  residuary  este  of  the  sd 
testor,  and  to  invest  the  net  pceeds  of  such  sale  (after 
paymt  of  the  expses  of  the  sale  and  reinvestmt)  in   the 

pchase  of  £ per  cent.  Debenture  Stock  of  the 

Railway  Co  [or  in  case  such  investmt  shall,  owing  to 

the  state  of  the  market,  or  for  any  other  reason  he  deemed 
inexpedient,  then  in  the  pchase  of,  &c.,  or  in  any  other 
investmt  authorised  by  the  sd  will,  or  by  law].  As  wit- 
ness, &c. 

Signature  of  tenant  for  life. 
Witness. 

Direction        HI.  To  A.  and  B.,  the  trees  of  a  settlemt,  dated,  &c., 
to  trostees  made  on  our  marre. 

to  call  in 

mortgage        We  do  hby  request  you  to  call  in  the  sum  of  £- 


chaae^Mid.  (f^rmg  pt  of  the  funds  subjt  to  the  trusts  of  the  sd  settlemt) 
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seed  upon  a  mtge  of  the este  belonging  to  Mr. , 


and  to  invest  the  same  or  a  sufft  portion  thof  in  the  pehase 
of  the  freehd  este  or  ppty  known  as,  &c.,  and  to  invest  any 
surplus  of  the  sd  moys  wch  may  remain  after  completg  the 
sd  pehase  and  paymt  of  the  incidental  expses  in  the  pehase 
of  India per  cent.  Stock.    As  witness,  &c. 

Signatures  ofhusbd  and  wife. 
Witness. 

rv.  To  A.  and  B.,  the  trees  of  an  indre  of  settlemt,  Request  to 

dated,  &C.  tnutces  to 

>Ve  request  you  to  put  up  for  sale  by  auction  the  este  or 

ppty  known  as  the este  formg  pt  of  the  ppty  subjt  to 

the  uses  or  trusts  of  the  sd  settlemt  [and  we  undertake  to 
concur  in  any  assurces  to  the  pchasers].     As  wftness,  &c. 

Signatures  of  husbd  and  wife. 
Witness. 

V.  To  A.  and  B.,  the  trees  of  a  settlemt,  dated,  &e.,  made 

Beqaest 

on  my  marre.  by^^e  to 

Whas  the  sd  settlemt  contns  a  covt  by  my  husbd  for*™«*J*? 

paymt  to  the  trees  thof  of  the  sum  of  £ ,  and  intt  thron  money 

in  the  meantime  as  thrin  mentd,  but  with  a  declon  that  the  '^^^^J 

coTeoant  of 

trees  shd  not  call  in  or  compel  paymt  of  the  sd  sum  of  Hasband. 

£ during  the  jt  lives  of  myself  and  my  sd  husbd,  unless 

directed  so  to  do  by  me  in  writg  under  my  hand :  Now  I 

do  hby  direct  you  forthwith  to  call  in  and  compel  paymt  of 

the  sd  sum  of  £ togr  with  any  intt  wch  may  be  due 

thron.     As  wriNEss,  &c. 

Signature  of  wife. 
Witness. 

VI.  To  A.  and  B.,  trees  of  an  indre,  &c. 

We  do  hby  give  our  consent  to  your  raisg  the  sum  ofConaentto 

£ ,  pt  of  the  expectant  or  presumptive  share  of  our  son  advancing 

[daur]  D.,  under  the  trusts  of  the  above-mentd  indre,  by  the  *  ^^^^ 
sale  of  a  sufift  pt  of  the  sum  of  jE debenture  stock 
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of  the Railway  Co,  now  subjt  to  the  trusts  thof  and 

standg  in  your  names,  and  to  your  applying  the  same  in  or 

towards  paymt  of  the  premium  payable  to for  takg  the 

sd  D.  to  learn  the  trade  or  business  of [in  or  towards 

providg  an  outfit  for  the  sd  D.  on  the  occasion  of  her  intd 

marre  with '],  psuant  to  the  power  of  advancemt  contd 

in  the  sd  indre.    As  witness,  &c. 

Signatures  of  husbd  and  tvife. 
Witness. 

Deed  of  ^°*  -P^^r^^-s,  A.  and  B.,  htisbd  and  vnfe,  1 ;  C.  and  D., 

direction  trecs,  2;  E.,  daur^  3;  Recite  that  E.  is  one  of  the  chn  of  A. 
of  a  settle-  <^^  B-»  "w*^  ^«  attaitied  twenty-one ;  Intd  marre  q/"E.  with 
mentto      f.,  of,  dc.    NOW  THIS   INDRE  WITNETH  that  the 

advance  *  .-^ 

daughter  sd  A.  and  B.  do  hby  in  exercise  of  the  power  for  this  ppose 

marriaije  given  to  them  by  the  within-written  indre  of  settlemt,  and 

Endorsed  of  every  or  any  other  power  enablg  them  in  this  behalf,  and 

on  the  ijj  contemplon  of  the  sd  intd  marre,  direct  and  appt  that 

settlement  '  jtit 

(a).  the  sd  C.  and  D.  or  other  the  trees  or  tree  for  the  time 

being  of  the  sd  settlemt  do  and  shall,  under  or  in  exercise 
of  the  power  of  advcemt  thrin  contd,  forthwith  after  the  sd 
intd  marre  shall  be  solenmised,  appropriate  for  the  benefit 
of  the  sd  E.,  and  for  or  towards  her  advcemt,  the  sum  of 

£ Bank  Stock  pt  of  the  funds  subjt  to  the  trusts  of  the 

sd  settlemt  [being  at  the  prices  of  the  day  the  equivalent  of 

one pt  of  such  trust  funds  and  being  therefore  the 

amt  of  a  moiety  of  the   portion  of  the  sd  E.  thrunder], 

(a)  This  form  is  intended  for  a  case  where  the  danghtcr  is  of  age,  and  it 
is  intended  to  settle  the  sum  advanced  for  her  benefit  on  her  marriage.  It 
is  assumed  that  the  advancement  clause  extends  to  vetted  shares,  and  that 
the  object  cannot  be  attained  by  means  of  an  appointment  and  release  of 
the  life  Interests  of  the  husband  and  wife,  on  account  of  the  wife  being 
restrained  from  anticipation  (see  Appointments,  p.  82).  The  formality 
of  a  deed  may  be  desirable  in  a  case  of  this  nature,  but  would  rarely  be 
necessary.  The  fund  advanced  will  be  subject  to  succession  duty  equally 
with  the  remainder  of  the  funds  on  the  death  of  the  parents:  Ex  parte 
Sitmdlj  21  Q.  B.  D.  466  ;  see  above,  p.  82  ;  and  there  may  be  a  possibility 
of  its  becoming  liable  to  "  estate  duty  "  in  addition  under  the  Customs,  &c., 
Act,  1889,  s.  6. 
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and  do  and  shall  stand  possed  of  the  same  sum  and  the 
divds  and  income  thof  in  trust  for  the  sd  E.,  her  exs,  ads, 
and  assigns,  as  her  and  their  absolute  ppty :  AND  THIS 
INDEE  ALSO  WITNETH  that  they  the  sd  C.  and  D.  do 
consent  to  the  advcemt  hinbfe  mentd,  and  do  declare  that 
they  will  forthwith  after  the  sd  intd  marre  appropriate  the 

sd  sum  of  £ Bank  Stock  for  the  ppose  of  such  advcemt, 

and  will  stand  possed  of  such  sum,  and  the  divds  and  in- 
come thof,  In  trust  for  the  sd  E.,  her  exs,  ads,  and 
assigns,  as  her  and  their  absolute  ppty;  And  the  sd  E. 
doth  hby  request  and  direct  that  the  sd  C.  and  D.  or  other 
the  trees  or  tree  for  the  time  being  of  the  within-written 
indre,  do  and  shall  fortliwith  after  the  sd  marre  sell  the  sd 

sum  of  £ Bank  Stock  and  pay  the  moys  pduced  thby 

to  G.,  of,  &c.,  and  H.,  of  &c.,  the  trees  of  the  daufs  aettlemt, 
or  the  survor  of  them,  to  the  intent  that  they  or  he  may 
stand  possed  thof  in  trust  for  her  the  sd  E.,  her  exs,  ads, 
and  assigns.     In  witness,  &c, 

vin.  To  Mr. 

I   hby   authorise   and  request   you    to   pay  the  sum  ofReqnestto 

£ ,  wch  is  payable  to  me  under  a  deed  of,  &c.,  being  J^^™citor 

a  convce  of,  &c.,  or  as  the  case  may  be,  and  any  intt  due  (*). 

or  to  become  due  in  respt  thof,  to  my  solor,  Mr. whose 

rect  shall  be  an  effectual  dischge  to  you  for  the  same. 
Dated,  &c. 

FOEMS  UNDER    SETTLED    LAND    ACT,  1882  (c). 

IX.  To  A.  and  B.,  the  trees  of  an  indre  of  settlemt,  dated,  Direction 
&c.,  and  expd,  &c.,  or,  "  the  will  of  X.,  deced."  I  do  hby  fXt 
by  virtue  of  the  powers  vested  in  me  under  the  Settled  Land  trustees  to 

m&Ice  iii~ 

Act,  1882,  as  tenant  for  life  in  posson  under  the  sd  settlemt  vestment. 


(5)  An  express  authority  of  this  kind  is  now  seldom  needed,  having 
r^ard  to  the  Conv.  Act,  1881,  s.  56,  and  the  Trustee  Act,  1888,  s.  2  (see 
above,  p.  399,  note) ;  but  may  occasionally  be  required. 

(<?)  See  note  on  the  Act,  pp.  488,  et  srq. 
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[will]  direct  you  to  invest  the  [sum  of  £ ,  pt  of  the] 

capital  moys  now  in  your  hands  as  such  trees  as  afsd  in 
the  pchase  of,  &c.     Dated,  &c. 

Signature  of  tenant  for  life  or  limited  owner. 
Witness. 


Direction        x.  Commcemt  as  in  last  form.    I  do  hbj^  by  virtue,  &c., 

for  life  to    direct  you  to  sell  out  a  sufFt  portion  of  the  sum  of  £ 

tnutees      £2  15s.  per  cent,  consolidated  stock,  now  invested  in  your 

parohase-    names  as  trees  of  the  above-mentd  settlemt  [will],  and  to 

nooney  and  apply  the  pceeds,  or,  "  to  apply  a  sufft  portion  of  the  capital 

moy  in  your  hands,  subjt  to  the  trusts  of  the  sd  settlemt 

[will],"  in  paymt  of  the  pchase-moy,  amtg  to  £ ,  of  an 

este  situate,  &c.,  wch  I  have  lately  contracted  to  pchase 

from  X.  upon  the  exon  of  the  convce  thof  on  the day 

of next,  or  such  later  day  as  may  be  appted  for  the 

complon  of  such  pchase,  And  in  paymt  of  the  bill  of  costs 

[amtg  to  £ ]  of  my  solors,  Messrs. [and  of  your 

solors,  Messrs. ]  in  relon  to  such  pchase.    Dated,  &c. 

Signature  of  tenant  for  life  or  limited  owner. 
Witness. 


Direction        xi.  Commcemt  as  ill  form  vni. 

for  life  to  We  hby  by  virtue,  &c.,  authorise  and  request  you  as 
*""*!S*°  the  trees  of  the  above-mentd  settlemt  [will],  to  apply 
of  sales.      capital    moy  in   your  hands   subjt  to   tlie   trusts  thof  in 

or  towards  paymt   of  the   bill  of  costs   of  Messrs.  , 

as  solors  for  the  mtgees  of  the  sd  estes,  in  respt  of  sales 

of  portions  of  the  estes,  and  also  in  paymt  of  the 

bill  of  costs   of  Messrs. as   solors   for  yourselves, 

the    sd    trees,    and    in    pajTut    of  the    bill    of    costs    of 

Messrs. ,  as  solors  for  ourselves,  the  tenants  for  life 

of  the  sd  estes,  in  respt  of  such  sales.     Dated,  &c. 

Signatures  of  tenants  for  life  or  limited  owners. 
Witness. 
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J 

XII.  To  A.,  tenant  for  life  [limd  owner]  of  the  Y.  este,  Consent  by 
under  an  indre  of  settlemt,  dated,  &c.,  and  expd,  &c.,  or,  tenant  for 
"  the  will  of  X.,  deced/'     We,  the  trees  of  the  above-mentd  ^5  ^"|;*^ 

'  '  and  selling 

settlemt  [will],  do  hby,  psuant  to  the  Settled  Land  Act,  timber  (a). 
1882,  give  our  consent  to  your  cuttg  and  sellg  the  timber 
wch  is  ripe  and  fit  for  cuttg  on  the  lands  described  in  the 
schdle  hto  (6).    Dated,  &c. 

l^Short  schdle  ofpcels.l 

Signatures  of  trees. 
Witness, 

xin.  Commcemt  as  in  last  form.  We  the  trees  under  the  Consent  by 
above-mentd  settlemt  [will]  do  hby,  psuant  to  the  Settled  |^e  w-Teaae 
Land  Act,  1882,  give  our  consent  to  vour  sellg  Peasg]  the  of  mansion 

.  •^  tF  house  &c. 

mansion  house  and  lands  described  in  the  schdle  hto,  or  (c).  ' 
any  pt  or  pts  thof,  in  such  mner  and  subjt  to  such  [parlars] 
Condons  and  provons  and  upon  such  terms  as  you  may 
think  fit.  And  we  hby  undertake  and  agree  to  sign  and  exte 
such  deeds  or  instrumts  for  further  testifying  our  consent 
to  any  such  sale  [lease]  as  may  be  deemed  pper.    Dated,  &c. 

\^Short  schdle  of  peels.'} 

Signatures  of  trees. 
Witness, 

XIV.  To  Mr.  A.,  pchaser. 

I,  B.,  of,  &c.,  tenant  for  life  [limd  owner]  of  the  ppty  Direction 

known  as ,  comprd  in  a  contract  dated,  &c.,  and  made  ^^^  ^^^^ 

between  myself  of  the  one  pt  and  you  of  the  other  pt,  do  purchaaer 
hby,  by  virtue  of  the  powers  vested  in  me  under  the  Settled  money  to 
Land  Act,  1882,  direct  you  to  pay  the  pchase-moy  [amtg  to  *™f*^ 

£ ]  payable  by  you  under  the  sd  contract  to  C,  of,  &c..  Court. 

and  D.,  of,  &c.,  the  trees  of  an  indre  of  settlemt  dated,  &c.. 


(a)  See  the  Act,  s.  35. 

(6)  Three-fourths  of  the  net  proceeds  of  the  sale  will  be  applicable  as 
capital  money,  s.  35  (2). 

(<?)  See  the  Act  s.  15  ;  and  see  forms  VI.  and  VII.  in  the  Rules  of  Court 
of  December,  1882,  under  the  Act. 

K.E. — ^VOL.  I.  U    U 
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or^  "  the  will  of  X,,  deced,"  {pr^  into  Court,  psnant  to  the 
order  dated,  &C.9  wch  has  been  obtained  for  that  ppose]. 
Dated,  &c. 

Signature  of  tenant  for  life  or  other  Umd  owner. 
Witness, 

XV.  Commcemt  as  inform  ix, 

Conaent  by     I,  A.,  as  tenant  for  life,  or^  "  being  beneficially  entled  or 

life  to  a      intted  for  my  life,"  under  the  above-mentd  settlemt  [wiUJ 

ttie  or  lease  ^Q  j^j^y^  psuant  to  the  provons  of  the  Settled  Land  Act, 

teeaander  1882,   give   my   consent  to  your   sellg  Oeasg]    the    ppty 

TOw^^in"  described  in  the   schdle   hto,   &c.,   give   sliort  parlars   of 

the  settle-   the  material  terms  as  to  price  or  rent,  dc,  and  orwise, 

™*"  ^  '*    and  I  undertake  and  agree  to  sign  and  exte  such  deeds 

or  instrumts   for  further  testifying   my   consent  to   such 

sale   [lease]    at  the   cost  of   the  trust  este    as    may  be 

deemed  proper.     Dated,  &c. 

l^Schdle  ofpcelsJ] 

Signature  of  tenant  for  life. 
Witness, 


Keg^Q.  (d)  The  reetrictlons  in  s.  50  of  the  Act  against  the  assignment  by  the 

iioDs  on       tenant  for  life  of  bis  statutory  powers,  and  the  provision  In  s.  53  that  in 

assignment  exercising  such  powers  be  is  to  have  regard  to  the  interests  of  aU  parties 

K      entitled,  must  be  taken  to  apply  to  bis  power,  under  s.  66,  of  consenting  to 

£?r!!it!tfnr    ^^7  ^^®  ^'  leBse  by  the  trustees  under  an  express  power  or  trust  as  well  as 

l^f^^  to  the  other  powers  of  the  tenant  for  life  under  the  Act ;  so  that  it  is 

conceived  he  cannot  delegate  bis  power  of  consenting,  or  give  a  general 

consent,  to  any  future  exercise  of  the  express  powers  of  the  trustees  ;  and 

that  the  consent  must  be  a  specific  one  to  each  transaction  involTing  an 

exercise  of  discretion  by  the  tenant  for  life.    These  considerations  render  It 

desirable  that  the  tenant  for  life  should  give  bis  consent  by  joining  in  the 

conveyance  or  lease ;  but  this  may  be  sometimes  inconvenient,  and  the 

consent  may  have  to  be  given  separately,  as  in  this  form.    The  consent 

might  bear  even  date  with  and  refer  to  the  conveyance  or  lease,  but  shoold 

not  refer  to  the  contract,  as  this  would  make  the  contract  part  of  the  title. 

Where  several  persons  togetlier  constitute  the  tenant  for  life,  the  consent  of 

one  only  is  necessary ;  Settled  Land  Act,  1884,  s.  6  (2). 


DISCLAIMEE(a). 


I. 

DISCLAIMER  hy  Trustee  under  a  Will.     Reservation 

of  Beneficial  Ini'erest. 

TO  ALL  TO  WHOM  THESE  PSNTS  shall  come, 
A.,  of,  &c.,  sends  greetg.  Whas  X.,  late  of,  &c.,  duly  made  R«citol8. 
and  exted  his  will  dated,  &c.,  and  thby  devised  all  his  ^^ 
real  este,  and  beqaed  all  his  psonal  este  not  thinbfe  specifi- 
cally devised  and  bequed,  to  the  sd  A.  and  B.  of,  &c.,  their 
hrs,  ex,  ads,  and  assigns,  upon  certn  trusts  thrin  mentd,  and 
the  sd  testor  thby  appted  the  sd  A.  and  B.  exs  of  his  sd  will 
[and  guardians  of  his  infant  chn  :]  Recite  codl  altering  trusts : 
And  whas  the  sd  A.  declined  to  act  as  tree  and  exor  under.  Refusal  to 

act. 

(a)  See  Elph.  Introd.  Cony.,  3rd  ed.,  431.  A  deed  is  generally  desirable  DiflcUdmer 
as  evidence  of  the  disclaimer  of  a  tmsteesbip,  but  is,  of  coarse,  not  neces-  ^7  deed, 
saiy  ;  thus  the  renunciation  of  probate  is  enough,  where  the  trustee  is  also 
appointed  executor,  and  the  two  offices  are  iuseparable  ;  H^  Gordon,  6  Oh. 
D.  531.  It  was  at  one  time  supposed  that  a  deed  of  disclaimer  was  neces- 
sary as  to  the  legal  estate  in  land,  but  this  is  exploded  ;  see  lie  Gordon,  vbi 
sup, ;  Be  Birchall,  40  Ch.  D.  436. 

As  to  disclaimers  by  married  women,  see  8  &  9  Vic.  c.  106,  s.  7.    Whether  As  to 
or  not  the  Married  Women's  Property  Act,  1882,  applies  to  property  vested  married 
in  a  married  woman  as  trustee  (as  to  which  see  p.  523,  note),  a  disclaimer  ^^men. 
by  her  of  real  or  leasehold  property  is  not  affected  by  that  Act,  and  should 
in  all  cases  be  by  deed  acknowledged  with  the  husband's  concurrence  ;  but 
on  the  retirement  of  a  married  woman  from  a  trusteeship  Ihe  trust  estate 
may  undoubtedly  be  vested  under  the  Con  v.  Act,  1881,  s.  32,  in  the  co-trustees 
by  declaration  without  acknowledgment.    As  to  disclaimer  of  powers,  see 
the  Conv.  Act,  1882,  s.  6. 

u  u  2 
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Wit- 
neaseth. 


DiadftUner. 


Reser  ra- 
tion of 
beneficial 
iiitereBt(6). 


or  to  accept  the  devises  and  bequests  made  to  [or  the  office 
of  guardian  vested  in]  him  jtly  with  the  sd  6.  in  trust  as 
afsd,  in  and  by  the  sd  will  and  codl,  and  has  renounced  pro- 
bate Ihof :  NOW  THESE  PSNTS  WITNESS  that  the  sd 
A.  dotli  hby  wholly  and  absolutely  renounce  and  disclaim 
All  the  real  and  psoual  este,  hereds,  and  premcs  whatsr  by 
the  sd  will  and  codi,  or  either  of  them  devised  and  bequed 
to  him  the  sd  A.  whether  jtly  with  the  sd  B.  or  orwise  in 
trust  as  afsd,  and  all  real  and  psonal  este  wch  at  the  dece  of 
the  sd  testor  was  vested  in  him  as  a  tree  or  mtgee  (a),  and 
all  trusts,  powers,  and  authorities  by  the  sd  will  and  codl  or 
either  of  them  reposed  or  vested  in  him  the  sd  A.,  his  hrs, 
exs,  ads,  or  assigns,  whether  jtly  with  the  sd  B.,  his  hrs,  exs, 
ads,  or  assigns,  or  orwise,  and  the  offices  of  tree  and  exor 
[and  guardian]  under  the  sd  will  and  codl :  [Provd  always 
that  nothing  hrin  contd  shall  operate  as  a  disclaimer  or  rele  of 
any  beneficial  intt,  whether  vested  or  contingent,  to  wch  the  sd 
A.  is  now,  or  he,  his  hrs,  exs,  or  ads,  may  or  might  hrafter 
become  ended  under  the  ti'usts,  powers,  or  provons  of  the  sd 
will  or  codl,  or  any  legacy  or  bequest  thby  given  to  the  sd  A. 
for  his  own  benefit.]    In  w^itness,  &c. 


(a)  This  disclaimer  of  trast  and  mortgage  estates  is  required  only  as  to 
copyholds,  which,  by  the  Copyhold  Act,  1887,  s.  45,  are  excepted  out  of  the 
Conv.  Act,  1881,  s.  30  ;  all  others  would  go  with  the  executorship. 

(ft*)  As  to  the  right  of  a  legatee  to  accept  a  beneficial  gift  and  disclaim  an 
onerous  one,  see  1  Jarman  on  Wills,  4th  ed.,  -149  ;  Guthrie  v.  Walrtmd^  22 
Ch.  D.  573. 
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n. 

DISCLAIMER  by  Indorsement  of  Tbusteeship  of  Deed. 

TO  ALL  TO  WHOM  THESE  PSNTS  shaU  come,  the  Recital 
within -named  A.  sends  greetg.  Whas  the  sd  A,  has  never 
exted  the  within-written  indre,  and  has  never  accepted  or 
acted  in  the  trusts  thof  and  is  desirous  of  renouncg  and 
disclaiming  such  trusts :  NOW  THESE  PSNTS  WIT-  Wit- 
NESS  that  the  sd  A*  doth  hby  wholly  and  absolutely 
renounce  and  disclaim  All  and  sixgr  the  real  and  psonal  Disclaimer, 
este,  hereds,  and  preraes  whatsr  by  the  within-written  indre 
expd  to  be  granted  and  assigned  to  the  sd  A.,  his  hrs,  exs,  ads, 
and  assigns,  jtly  with  the  within-named  B.  and  C,  their  hrs, 
exs,  ads,  and  assigns,  in  trust  as  within-mentd  or  orwise 
howsr,  and  the  treeship  of  the  within -written  indre,  and  all 
trusts,  powers,  and  authorities  expd  to  be  thby  vested  or 
reposed  in,  or  given  to  him,  the  sd  A.,  his  hrs,  exs,  ads,  or 
assigns,  whether  jtly  with  the  sd  B.  and  C,  or  any  other 
psons  or  pson,  or  orwise  howsr.     In  witness,  &c. 


in. 

DISCLAIMER  and  Appointment  o/New  Trustees  by 
the  Disclaiming  Trustee  under  a  Will,  the  Heir 
and  Personal  Representative  of  the  Testator 
joining  for  the  purpose  of  vesting  the  trust  estate  in 
the  New  Trustees.  Variation  where  it  is  Vested 
by  the  Declaration  of  the  Appointor  under  the 
Conveyancing  Act,  1881  (c). 

Parties,  A.,  surviving  tree,  1;  B.,  hr-at-law  oftestor,  2;  C, 
legal  psonal  repve  of  testor,  3 ;  D.  and  E.,  new  trees,  4. 

(e")  See  JSob  parte  Hadley^  5  De  Q.  dc  S.  67.    Under  the  ordinary  express 
power,  which  is  given  to  suryiving  or  continuing  trostees,  or  under  the 
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J^^**^     Recite  will  ofX.,  p.  882,  stating  the  gifts  of  real  andpsonal 

este  to  A.  and  K.  "  upon  certn  tinists  thrin  mentd,"  \tJie 

power,  if  any,  to  appt  new  trees,  exercisable  by  refusg  or 

declining  trees,  ifwillg,  to  be  recited  fuHyl,  and  the  apptmt 

of  exor ;  Death  of  testor,  and  grant  of  probate  or  Ires   of 

admon  with  will  annexed  to  C.  [and  hrship  of  B.,]  see  pp.  889, 

Disclaimer  890 ;  And  whas  by  a  deed  poll,  dated,  &c.,  under  his  hand 

trns^.      c^^  s^^»  the  sd  K.  has  renounced  and  disclaimed  all  the  real 

and  psonal  este  and  premes  by  the  sd  will   devised  and 

bequed  to  him  jtly  with  the  sd  A.,  and  all  trusts,  powers, 

and  authorities  vested  in  him,  the  sd  K.,  whether  jUy  with 

the  sd  A.  or  orwise,  and  the  office  of  tree  under  the  sd  will 

{or  recite  death  of  K.  in  testor's  lifetime,  as  the  case  may 

Sefaaal  of  be  (rf)]  :  And  whas  the  sd  A.  has  declined  to  accept  the 

act  devises  and  bequests  made  to  him  jtly  with  the  sd  K.  in  and 

by  the  sd  will,  or  to  act  as  tree  thrunder,  except  for  the 

ppose  of  exercisg  the  power  of  apptg  new  trees  thof  in  the 

place  of  the  sd  K,  and  of  him  the  sd  A.,  wch  he  has  agrd 

to  do  by  apptg  the  sd  D.  and  E.  to  be  such  trees  in  mner 

Wii-  hinafter  mentd  :  {Existg  state  of  trust  ppty,  p.  188,  mutaUs 

""^^      mutandis^:    NOW    THIS     INDRE     WITNETH,     &c., 

disclaimer  by  A.  as  in  precedent  1,  p,  660,  save  and  except 


Power  of     repealed  enactment,  23  &  24  Vic.  c.  145,  s.  27,  a  disclaiming  trostee  could 

disclaiming  not  appoint  new  trustees,  see  Travis  y.  lllingworth^  2  Dr.  &  Sm.  344  ;  bat 

trustee  to    a  disclaiming  trustee  is  a  refasing  trustee  within  the  Conv.  Act,  1881, 

appoint        g^  31  ^j^^  ^g^^  jggg  above,  p.  112,  note),  and  can  exercise  the  powers.    As  to 

?®]^^^^      the  effect  of  the  repeal  of  the  former  enactment  on  instruments  prior  to 

1882,  see  p.  Ill,  note.    Both  the  disclaiming  trustees  might,  of  course, 

concur  in  the  appointment,  but  it  is  here  assumed  that  the  one  first  dis« 

claiming  objects  to  do  so.    The  disclaiming  trustee  cannot  convey  the  trust 

property,  which  would  be  repugnant  to  his  disclaimer ;  it  must  be  convejed 

to  the  new  trustees  by  the  heir  or  legal  personal  representative  of  the 

testator  as  the  case  may  require ;  unless  it  can  be  vested  in  them  by  the 

declaration  of  the  appointor  under  the  Conv.  Act,  1881,  s.  34  (see  p.  115 

note).    In  the  former  case  it  may  be  better  to  make  the  conveyance  by  a 

separate  deed,  as  the  disclaiming  trustee  is  not  concerned  with  it ;  in  the 

latter  case  it  must  be  by  the  same  deed  (see  p.  116,  note). 

(d')  If  K.  survived  the  testator  and  acted,  his  executors  or  administrators, 
and  not  A.,  would  be  the  proper  persons  to  appoint  the  new  trustees  under 
the  usual  power. 
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the  power  of  apptg  new  trees  of  the  sd  will  wch  is  hinafter 
exercised  by  him  the  sd  A. :  AND  THIS  INDKE  ALSO 
"WITNETH,  &c.,  apptmt  by  A.  ofI>,  and  E.  to  be  new  trees 
in  the  place  of  K.  and  A.,  pp.  117,  118.  [AND  THIS 
INDUE  ALSO  WITNETH,  dr.,  convce  and  assnmt  of  real 
and  pgonal  tmst  este  by  testor's  hr  **  as  tree,"  and  legal  psonal 
repve  ''as  psonal  repye  of  the  sd  X./'  resply,  to  D.  and  E., 
p.  139 ;  ory  declon  by  A.  vestg  the  trust  este  in  D.  and  E., 
under  the  Convce  Act,  1881,  p.  148.]    In  witness,  &c. 
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DISENTAILING  Deed  of  Freeholds  by  Tenant  in 

Tail  in  Possession  (6). 

Reeitalfl.         Parties,  A.,  tenant  in  tail,  1 ;  B.,  grantee  to  uses,  2  :  Whas 

Settlement  under  an  indre,  dated,  Ac,  being  the  settlemt  made  in  Con- 
or will.  , 

son  of  the  marre,  afterwards  solemnised,  of  X.  and  Y.  resply 
deced,  the  late  father  and  mother  of  the  sd  A.,  or,  "  under 
the  will,  dated,  &g.,  and  a  codi  thto,  dated,  &c.,  and  proved, 
&c.,  of  X.,  late  of,  &c.,  deced,"  the  sd  A.  is  tenant  in  tail 
[male]  in  posson  of  the  hereds  hby  granted,  or,  recite  settlemt 
or  will  and  codl,  and  subsequent  events,  showing  the  title  of 
A. :  And  whas  the  sd  A.  is  desirous  of  barrg  the  entail  of 
the  sd  hereds  and  of  all  other,  if  any,  hereds  of  wch  he  is 
tenant  in  tail  [male  or  in  tail]  as  hinafter  mentd,  and  of  vestg 
the  same  in  himself  in  fee  simple  in  posson,  in  mner  hinafler 
appearg  :  NOW  THIS  INDRE  WITNETH  that  the  sd 
A.  doth  hby  grant  unto  the  sd  B.,  All  and  singb  the  freehd 
messes,  farms,  lands,  tenemts,  tithes,  tithe  rent-chges  and 


Desire  to 
bar. 


Wit- 
nesseth. 

Gnmt. 


(a)  See  3  Day.  Prec,  pt.  2,  p.  1284  et  scg. ;  and  as  to  the  insertion  of 
recitals,  see  Dart,  V.  &  P.,  vol.  I.,  6th  ed.,  590 ;  Elph.  Introd.  Conv.,  3rd  ed., 
446. 

(b)  See  3  &  4  Wm.  IV.  c.  74,  ss.  15—21,  and  as.  40—49.  To  be  enrolled 
within  six  months  onder  s.  41.  As  to  what  is  a  "disposition"  within  the 
Act,  see  Green  t.  Paterson^  32  Ch.  D.  95.  Having  regard  to  Peacock  v. 
Eoitland,  10  £q.  18,  in  which  a  disentailing  deed  was  held  to  be  defeated 
by  the  disclaimer  of  the  grantee  to  uses,  it  is  desirable  that  the  grantee 
should  execute  the  deed.  As  to  the  power  of  the  Court  to  rectify  a  diseu* 
tailing  deed,  see  Hall  Dare  v.  Hall  Dare,  29  Ch.  D.  133  ;  31  Ch.  D.  251. 


DLSENTAILIJS'G   ASSURANCES.  665 

hereds,   situate  or  arisg  (c)  in   the  sevl  polishes   of PMccli(cl). 

and ,  or  elsewhere  in  the  coy  of ,  comprd  in  or 

assured  by  the  sd  indre  of  settlemt  of,  &c.,  or,  "  devised  by 

the  sd  will  and  codl  of  the  sd  deced,  or  either  of 

them,"  or  weh  are  now  by  any  means  subjt  to  the  subsistg 
uses  or  trusts  of  the  sd  indre  of  settlemt,  or,  "  will  and  codl," 
and  all  other  (if  any)  freehd  hereds  of  wch  the  sd  A.  is  now  by 
an}'  means  tenant  in  tail  [male  or  in  tail]  at  law  or  in  equity 
under  or  by  virtue  of  the  sd  indre  of  settlemt,  or,  "  will  and 
codl,  or  either  of  them,"  or  orwise  (e).  To  hold  the  same  Haben- 
premes  Unto  the  sd  B.  and  his  hrs,  dischged  from  all  estes  ^^  '    ^^ 
in  tail  [male  or  in  tail]  of  the  sd  A.  at  law  or  in  equity,  and  diacharged 
all  estes,  rights,  intts,  and  powers  to  take  effect  after  the  ^^  ^' 
determinon  or  in  defeasce  of  such  estes  in  .tail  [male  or  in  to  oae  of 
tail].  To  THE  USB  of  the  sd  A.,  his  hrs  and  assigns  for  ever.  «""*<*'  "* 
In  witness,  &c. 


n. 

DISENTAILING  Deed  of  Freeholds  by  Tenant 
IN  Tail  in  Possession.  Short  form  tcithout 
recitals. 


Pahties,  a.,   tenant  in  tail,  1 ;   B.,  grantee  to  uses,  2 :  Wit- 

nessei 
Gnmt. 


WITNETH  that  the  sd  A.  doth  hby  grant  unto  the  sd  B.,  '''^^• 


(e')  The  word  "arising**  has  reference  to  incorporeal  hereditaments,  sach 
as  tithes,  rents,  and  advowsons,  to  which  the  word  '^  situate  "  is  not  appro- 
priate ;  see  Crompton  t.  Jarratt^  30  Oh.  D.  298. 

(<Q  The  parcels  in  a  disentailing  deed  are  nsually  described  by  a  short 
general  description,  which,  besides  saving  expense  on  enrolment,  is  for 
every  reason  the  better  course.  For  the  mode  of  describing  the  parcels 
where  there  have  been  sales,  &c.,  under  the  powers  of  the  settlement  or  will, 
or  indosures,  &c.,  see  p.  133. 

(e)  It  is  often  desirable  to  add  words  barring  the  entail  in  any  moneys 
arising  from  pales,  &c. ;  see  MilU  y.  Fox,  37  Ch.  D.  153,  and  Precedents  iv* 
and  VII.    This  might  be  included  in  the  same  operative  clause. 
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Parcela.      All  AND    siNQR   the   freehd    messes,   lands,  tenemts,   and 

hereds  situate  or  arisg  in  the  sevl  parishes  of and 

in  the  x5oy  of or  elsewhere,  of  or  to  wch  he,  the  sd  A., 

is  seised  or  entled  at  law  or  in  equity  for  any  este  in  tail 
[male  or  in  tail],  under  an  indre,  dated,  &c.,  and  expd  to  be 
made,  &c.,  or,  "  the  will,  dated,  &c.,  and  proved,  &c.,  of  X., 

Habendum  i^^q  q{  &c.,"  or  orwise  howsr,  To  hold  the  same  Unto  the 

to  gnuitoo. 

To  vw  of    ^^  ^'  *^^  ^^^  ^^  dischged,  &c.,  as  in  last  Precedent^  To  the 
gnmior  in  usE  of  the  sd  A.,  his  hrs  and  assigns,  for  ever.     In  wrr- 
NESSi  &c.  (a). 


ni. 

DISENTAILING  Deed  0/ Freeholds  by  Tenant  in 
Tail,  with  Consent  of  Protector  (6). 

Parties f  A.,  tenant  in  tail,  1 ;  B.,  protectory  2;  C,  grantee 

to  uses,  8.    Recite  wiU  or  settlemt  by  wch  the  estes  for  life 

and  in  tail  are  limd,  down  to  and  includg  the  limon  to  A.,  and 

subsequent  events,  showg  that  A.  is  tenant  in  tail  and  B.pro* 

Wit-  tector :    NOW  THIS  INDRE   WITNETH  that  for  the 

neaseih.      ppose,  &c.,  o^  in  Precedent  I.,  the  sd  A.,  with  the  consent 

[hby  testified]  of  the  sd  B.,  as  protector  of  the  settlemt,  doth 

Orani.       hby  grant  unto  the  sd  G.  peels,  as  in  Precedent  I.,  To  hoij> 

Haben-      the  same  premes  Unto  the  sd  G.  and  his  hrs,  subjt  and 

""•         witht  prejudice  to  the  uses  and  estes  Umd  or  created  by  the 

subj^Tto   sd  will  [indre  of  settlemt],  wch  are  prior  to  the  este  in  tail 

estate       Qf  i]^Q  g^  ^    and  to  the  powers  annexed  to  such  prior  estes 

prior  to  /.  t  1  . 

estate  tail  SO  far  as  such  uses,  estes,  and  powers  are  now  subsistg,  or 

capable  of  takg  effect,  but  dischged,  &c.,  as  in  Precedent  I., 

To  use  of    To  THE  USE  of  the  sd  A.,  his  hrs  and  assigns  for  ever  (c), 

tenant  in     «  o 

taU  in  fee.   In  WITNESS,  &C. 

(a)  To  be  enrolled  under  3  &  4  Wm.  IV.  c.  74,  s.  41. 

(J)  See  3  &  4  Wm.  IV.  c.  74,  s.  34.    To  be  enrolled  under  s.  41. 

(c)  If  it  ia  intended  that  the  tenant  in  tail  shall  not  be  independent  of 
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IV. 

DISENTAILING  Deed  of  Freeholds  and  Entailed 
Money  hy  Tenant  in  Tail  with  Concurrence  of 
Protector  limiting  the  estate  to  their  Joint 
Appointment  (a). 

Pasties,  A.,  tenant  for  life,  1 ;  B.,  tenant  in  tail,  2 ;  C. 
and  D.,  trustees,  8.    Recital  of  settlemt  on  the  maire  of  A,,  Beoitals. 
and  Bvbsequent  events  showg  that  the  este  stands  limd  to  the 
use  of  A.  for  life  mth  remr  to  B,  in  tail  male,  subjt  to 
incumhces  and  to  a  jointure  and  portions  and  terms  of  yrs 

for  securg  them,  and  that  a  sum  of  £ arisg  from  sales, 

dec,,  under  the  powers  of  the  settlemt  or  orwise,  stands  in  the 
names  of  K.  and  L.  the  present  trees  of  the  settlemt  on  trusts 
to  he  re-invested  in  the  pchase  of  land  to  he  settled  to  the  same 
uses :  And  whas  the  sd  A.  and  B.  are  desirous  of  barrg  the  Desire  to 
este  in  tail  male  and  all  other  estes  in  tail  of  the  sd  B.  in 
the  sd  hereds,  moys,  and  premes,  and  all  estes,  intts,  and 
powers  to  take  effect  after  the  determinon,  or  in  defeasce 
thofy  and  of  assurg  and  Umitg  the  same  in  mner  hinafter    ' 
expd :  NOW  THIS  INDEE  WITNETH  that  in  psuance  Wit- 
of  such  desire  and  in  conson  of  the  premes,  the  sd  A.,  and  °®'^***- 
the  sd  B.  with  the  consent  of  the  sd  A.  as  protector  of  the 
sd  settlemt,  accordg  to  their  respive  estes  and  intts  in  the 
premes,  do  resply  hby  grant  unto  the  sd  C.  and  D.,  peels  Grant. 
as  in  Precedent  I. :  To  hold  the  same  Unto  the  sd  C.  and  Habendum 
D.  and  their  hrs,  Subjt  to  the  chges  and  incumhces  hinhfe  ^^1^*^' 
mentd  so  far  as  the  same  affect  the  same  premes  resply,  inc«™- 

brances. 

the  tenant  for  life,  the  reversion  should  be  limited  to  their  joint  appoint- 
ment, and  in  default  as  the  tenant  in  remainder  appoints  if  he  survives  the 
tenant  for  life  (not  to  him  in  fee),  and  in  default  of  appointment  to  the  old 
uses  (sec  the  next  Precedent).  If  the  entail  is  barred  preparatory  to  a 
ie£ettlcment,  it  is  best  to  make  the  tcnaut  for  life  convey  his  life  estate,  so 
that  the  joint  power  of  appointment  affects  the  fee  in  possession,  as  in  the 
next  Precedent, 
(fl)  See  Elph.  Introd.  Conv.,  3rd  cd.,  454,  and  the  last  note. 
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and  to  the  uses  and  estes  limd  or  created  by  the  sd  indre 

of  settlemt  wch  precede  the  este  in  tail  male  of  the  sd  B. 

(other  than  the  este  thby  limd  to  the  sd  A.  and  his  assigns 

for  his  life)  and  to  the  powers  annexed  to  or  exercisable 

during  the  continuance  of  such  precedg  uses  or  estes  resply 

(other  than  as  last  afsd),  and  to  the  uses  and  estes  limd 

or  created,  or  to  be  limd  or  created,  in  exercise  of  such 

To  such      powers,  But  discuged,  rfc,  as  in  Precedent  I. :  To  such 

A*«ndR    ^SBS,   upou   such   trusts,  and   subjt  to   such  powers   and 

appoint.      proYons,  as  the  sd  A.  and  B.  shall  at  any  time  or  times 

hrafter  by  any  deed  or  deeds,  revocable  or  irrevocable,  }tly 

In  default,  appt,  And  IN  DEFAULT  of  and  subjt  to  any  such  jt  apptmt. 

To  A.  for    to  the  use  of  the  sd  A.  and  his  assigns  during  his  life  witht 

^  impeachmt  of  waste  in  restoration  and  confirmon  of  the  este 

for  his  life  limd  to   him  by  the  hinbfe  recited  indre  of 

settlemt  with  the  powers  annexed  to  such  life  este  {b)  with 

Remainder  ^^^ir,  To  SUCH  USES,  upon  such  trusts,  and  subjt  to  such 

to  sach       powers  and  provons,  as  the  sd  B.,  in  case  he  shall  survive 

appoints,    the  sd  A.,  shall  at  any  time  or  times  after  the  death  of  the 

sd  A.,  by  any  deed  or  deeds,  revocable  or  irrevocable,  or  by 

will  or  codl  [in  any  case  exply  referrg  to  this  present  power 

In  default  or  the  ppty  subjt  thto  (c)]  appt,  And  in  default  of  and 

Effect  of  ^^)  -^^^^  restoration  of  the  life  estate  wiU  be  effectual  according  to  its 

deed  on       tenor,  so  that  A.  will  retain  his  powers  as  tenant  for  life  under  the  original 

powers  of     settlement  for  the  purposes  of  the  Settled  Land  Act,  1882  (see  s.  50),  and 

tenant  for    also  as  regards  the  express  powers  (see  S  Day.  Prec.  596),  althoogh  his 

*  estate  is  altered  from  an  absolute  life  estate  to  an  estate  defeasible  by  an 

exercise  of  the  overriding  joint  power ;  a  case  coming  under  s.  58,  sab-a. 

1,  (vi.)  of  the  Act. 

.  -  ((?)  This  requirement,  the  object  of  which  is  to  prevent  a  general  deTise 

of  general    ^7  ^"^^  ^™  operating  contrary  to  the  intention  as  an  exerdae  of  the  power 

devise  was  held  in  He  MarsJij  38  Ch.  D.  630,  to  be  ineffectual  for  the  purpose,  on 

where  the  ground  that  the  intention  of  the  donor  of  the  power  is  overridden  by 

power  re-     g,  27  of  the  Wills  Act,  making  a  general  devise  or  bequest  operate  as  an 

2^"f  *^  exercise  of  all  general  powers  unless  an  intention  to  the  contrary  is  expressed 

^       ^^      or  implied  on  the  face  of  the  will  itself.    But  this  reason  would  apply 

equally  to  a  power  of  revocation  and  new  appointment,  and  the  ease  is 

inconsistent  with  Pom/ret  v.  Perringy  5  D.  M.  &  G.  775,  and  Palmwr  t. 

Newell,  20  Beav.  82  (where  the  power  was  of  that  nature),  and  is  opposed 

to  several  later  cases  in  which  the  power  was  substantially  similar :  Ch^irUm 

v.  Burhe,  W.  N.  1889,  244  ;  Be  PhlUips,  41  Ch.  D.  417 ;  Me  TarrajU^  W.  N. 
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subjt  to  any  such  apptmt,  To  the  uses,  upon  the  trusts,  To  original 
and  subjt  to  the  powers  and  provons  to,  upon,  and  subjt  to 
wch,  under  or  by  virtue  of  the   hinbfe   recited   indre  of 
settlemt,  the  same  premes  resply  stood  limd  and  settled 
immedly  before  the  exon  of  these  psnts,  or  such  of  the 
same  uses,  trusts,  powers,  and  provons  as  shall  be  then 
sabsistg  or  capable  of  takg  effect,  and  so  as  to  restore  and 
confirm  the  same  uses,  trusts,  powers,  and  provons :  AND  Further 
THIS  INDRE  ALSO  WITNETH  that  in  further  psuance,  '^''^^^^' 
&c.,  and  in  conson,  &c.,  the  sd  A.,  and  the  sd  B.,  with  the 
consent  of  the  sd  A.,  &c.,  as  above,  accordg  to  their  respive 
iiitts  in  the  premes,  do  resply  hby  gi*ant  and  assign  unto  the  A»ign- 

sd  C.  and  D.,  All  that  the  sura  of  £ ,  &c.,  now  standg 

in  the  names  of  the  sd  K.  and  L.  as  afsd,  and  the  hereds  to  Money, 
be  pchased  thwith.  To  hold  Unto  the  sd  C.  and  D.,  their  hrs  Habendum 
and  assigns,  subjt  to  the  uses  and  estes  created  by  the  sd  indre  ^  8™"*®*- 
of  settlemt  wch  precede  the  este  in  tail  male  of  the  sd  B.  in 
the  same  premes  (other  than  the  este  of  the  sd  A.  during 
his  life)  and  to  the  powers  annexed  to  or  exercisable  during 
the  continuance  of  such  precedg  uses  or  estes  resply  and  to 
the  uses  and  estes  created  or  to  be  created  in  exercise  of 
such  powers,  But  dischgd,  Jtc,  as  in  Precedent  I. :  Upon  Upon 
the  like  trusts  and  subjt  to  the  like  powers  and  provons  as  if  gale 
the  same  were  capital  moy  arisg  from  a  sale  made  after  the  ^oi^^y*- 
date  of  these  psnts  of  pt  of  the  hereds  comprd  in  the  sd 


1889, 146  ;  and  mast  be  taken  to  be  overruled  by  the  decision  of  the  Court 
of  Appeal  in  Phillips  v.  Cayley,  W.  N.  1889,  227.  The  correct  view  seems 
to  be  that  in  order  to  decide  the  question  the  will  must  be  read  in  connection 
with  the  power,  and  so  reading  it  the  absence  of  any  reference  to  either  the 
power  or  the  property  does  show  a  contrary  intention  on  its  face ;  see  1 
Jarm.  WiUs,  4th  ed.,  685.  The  case  may  be  compared  to  that  which  would 
have  arisen  if  s.  10  of  the  Wills  Act,  dispensing  with  the  necessity  for  con- 
formity to  the  power  as  regards  attestation,  &c.,  had  been  omitted,  and  the 
power  had  required  three  witnesses ;  could  it  in  that  cjise  have  been  con- 
tended that  a  will  with  only  two  witnesses  would  by  force  only  of  s.  27 
have  been  a  valid  exercise  of  the  power?  The  point  is  important,  as 
restrictive  words  of  this  nature  have  been  frequently  inserted  by  con- 
T^anoeiB  without  any  doubt  as  to  their  efficacy,  and  many  titles  depend 
on  it ;  see  3  Dav.  Prec.,  698, 1048,  note. 
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settlemt  of,  &c.,  And  it  is  hby  agrd  and  decld  that  the  ad 
C.  and  D.  shall  be  the  trees  of  the  settlemt  hby  made  for 
the  pposes  of  the  Settled  Land  Act,  1882,  and  any  act  or 
acts  amendg  or  extendg  the  same  (i).    In  witness,  &c.  (e). 


M6iiior&ii* 
dam  of 
rarrender. 


SURRENDER  out  of  Court  of  Copyholds  by  Legal 
Tenant  in  Tail  in  Possession  for  barring  the 
entail  (without  recitaU)  (a).  Variations  where 
there  is  a  Protector  who  Consents,  and  for  eate 
of  Equitable  Tenant  in  Tail  (6). 


The  manor  of 
in  the  coy  of 


:} 


The 


day  of 


BE  IT  REMEMBERED  that  on  the  day  above  mentd, 
A.,  tenant  in  tail,  of,  &c.,  one  of  the  customary  tenants  of 
the  sd  manor,  came  before  me,  [deputy]  steward  of  the  sd 
manor,  and  for  the  ppose  of  defeatg  and  barrg  all  estes  in 
tail  [male  or  in  tail]  (c)  of  the  sd  A.  in  the  hereds  hinafter 
mentd,  and  all  estes,  rights,  intts,  and  powers  to  take  effect 
after  the  determinon  or  in  defeasce  of  such  estes  in  tail 
[male  or  in  tail]  (rf)  did  out  of  Court  surrender  into  the 

(d)  This  clause  should  be  inserted,  as  the  deed  operates  as  a  new  settle- 
ment. 
(«)  To  be  enrolled  under  3  &  4  Wm.  IV.  c,  74,  s.  41. 
(fl)  Where  recitals  are  used  they  should  take  the  following  form : — 

Whas,  &c.,  recite  settlemt  or  will,  dc.,  admittce,  and  fa<:is 

showg  that  A.  is  {equitable']  tenant  in  tail  {and  B.  protector"}. 
(J)  See  3  &  4  Wm.  IV.  c  74,  ss.  60— ^54.    To  be  entered  on  the  Goort 
Bolls.    As  to  the  bar  of  the  entail  of  copyholds  by  enfranchisement,  see 
Ex  parte  School  Board  for  London^  41  Ch.  D.  647. 

(c)  In  the  case  of  an  equitable  tenant  in  tail,  add,  '*  in  eqtuty  or 

orwise." 

(d)  Where  there  is  a  protector  who  consents,  add  here,  '^  and  with  the 
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hands  of  the  lord  of  the  sd  manor  by  the  hands  and  acceptce 
of  the  sd  [deputy]  steward  by  the  rod  accordg  to  the 
custom  of  the  sd  manor,  peels,  see  Precedent  1.  p.  664,  to 
wch  sd  hereds  and  premes  the  sd  A.  was  admitted  at  a  geni 

court  held  for  the  sd  manor  on  the day  of ,  to 

HOLD  to  him,  the  sd  A.,  and  the  hrs  of  his  body  accordg  to 

a  deyise  of  the  sd  premes  contd  in  the  will  of  L.,  late  of, 

&c.,  deced,  thriu  mentd  or  referred  to,  To  the  use  of  the  To  ase  of 

sd  A.,  his  hrs  and  assigns,  forever,  accordg  to  the  custom  of  ?^™^**®™' 

the  sd  manor,  by  and  under  the  rents,  fines,  heriots,  suits, 

and  services  due  and  of  right  accustomed  fot  the  same. 

Signature  of  A. 

Taken  arid  acknowed  the  day  )       X.,  [deputy]  steward 
and  yr  above  written         J       of  the  sd  manor. 


consent  of  the  sd  B.  as  protector  of  the  settlemt  of  the  sd 
hereds,  testified  by  his  signature  hrunder  written,"  and  at  the 

foot  of  the  surrender  the  following  memorandum  of  consent : — 

**  I,  the  above-named  B.,  as  protector  of  the  settlemt  Variation 
above-mentd,   do   hby   declare   my   consent  to   the   above  ^j.  c^^" 
surrender  :  As  witness  my  hand  the  day  and  yr  first  above  seating, 
written. 

"Witness,  C.  Signature  ofB.'^ 
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Bedials. 


Deeire  to 
bar  entail. 


VI. 

DISENTAILING  Deed  hy  Tenants  in  Common  in 
tail  extending  to  a  'possible  Accruing  share  under 
cross  remainders^  one  tenant  in  tail  being  a 
Married  Woman.  Variations  where  her  share  is 
limited  to  her  Husband  (a). 

Parties,  A.  and  B.,  tenants  in  taU,  and  C,  hiLsbd  of  6., 
1 ;  X.,  protector^  2 ;  Y.,  grantee  to  uses,  8.  Recite  settlemt 
offreehds  to  use  of  X.  for  life,  with  remr,  subjt  to  intermediate 
estes  wch  have  failed  or  are  not  likely  to  take  effect,  to  the 
daurs  ofX.  as  tenants  in  common  in  tail  with  cross  remrs  in  tail 
with  remrs  over:  That  X.  has  had  three  daurs,  namely,  A.  and 
B,  and  D.,  marre  of  B.,  death  of  D.  leavg  issue:  And  whas 
the  pties  hto  of  the  first  pt,  with  the  concurrce  of  the  sd  X.  as 
protector  of  the  settlemt,  are  desirous  of  barrg  all  the  estes 
tail  of  the  sd  A.  and  B.  in  the  hereds  and  premes  comprd 
in  or  wch  are  now  subjt  to  the  uses  of  the  sd  setUemty 
includg  their  estes  tail  in  the  share  thrin  of  the  sd  D.  deced, 
in  remr  expectant  upon  the  failure  of  her  issue^  and  all 
estes  to  take  effect  after  the  determinon  or  in  defeasce  of  such 
respive  estes  tail,  and  of  assurg  their  respive  shares  in  the 
same  hereds  and  premes,  includg  the  shares  to  wch  they 
are  entled  in  remr  as  last  afsd  in  mner  hinafber  expd  [it 


Disentail- 
ing assor- 
ances  by 
manied 
women. 


(a)  See  3  &  4  Wm.  IV.  c.  74,  s.  40 ;  and  as  to  enrolment,  a.  41.  If  either 
the  settlement  or  the  marriage  was  after  1882,  the  case  would  be  within  the 
Married  Women's  Property  Act,  1882,  and  the  husband's  concurrence  would 
be  unnecessary,  assuming  this  to  be  a  "  disposition  "  within  that  Act.  In 
case,  however,  the  effect  of  that  Act  should  be  thought  open  to  any  doubt,  it 
would  be  better  to  make  it  by  deed  acknowledged  in  the  old  form.  The 
acknowledgment  should,  of  course,  precede  the  enrolment,  though  it  need 
not :  Ex  parte  Tavernevy  7  De  G.  M.  &  G.  627.  If  the  fee  is  to  be  limited 
to  the  husband,  the  grantee  to  uses  may  be  dispensed  with,  as  by  the  Conr. 
Act,  1881,  8.  60,  a  wife  may  convey  freeholds  direct  to  her  husband.  The 
deed  must  be  acknowledged  by  the  wife  and  enrolled  under  3  &  4  Wm.  IV. 
c.  74,  ss.  79  and  41. 
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being  the  desire  of  the  sd  B.  that  her  share  thrin  shall  be 
Hmd  to  and  vested  in  her  sd  husbd  (6)] :    NOW    THIS  ^^ 
INDRE  WITNETH  that  the  sd  respive  pties  hto  of  the  """^  ' 
first  pt,  with  the  consent  (hby  testified)  of  the  sd  X.  as 
protector  of  the  settlemt  (the  sd  B.  actg  hrin  with  the 
conciuTce  of  her  sd  husbd)  do  resply,  accordg  to  their  sevl 
estes  and  intts  in  the  premes,  hby  grant  unto  the  sd  Y,  <*»»*• 
AUi  those  the  two  equal  undivided  third  pts  or  shares  of  UndiTided 
them  the  sd  A,  and  B.,  And  also  all  that  the  remaining  ■**'^ 
equal  undivided  third  pt  or  share  to  wch  they  are  resply 
entled  in  remr  expectant  on  the  fiedlure  of  issue  of  the  sd  D. 
deced  as  afsd  of  and  in,  pceh,  see  Precedent  I.,  And  all  other, 
if  any,  hereds  and  premes  whatsr  and  wheresr  situate,  wch 
are  now  by  any  means  subjt  to  the  subsistg  uses  of  the  sd 
settlemt,  or  of  wch,  or  of  any  undivided  share  or  shares 
whof  the  sd  A.  and  B.  resply  are  now  by  any  means  tenant 
in  tail  at  law  or  in  equity,  under  or  by  virtue  of  the  sd 
settlemt.  To  hold  the  same  Unto  the  sd  Y.  and  his  hrs,  Haben- 
subjt  to  the  subsistg  uses  of  the  sd  settlemt  wch  precede  ^^' 
the  respive  estes  tail  of  the  sd  A.  and  B.  resply  at  law  or 
in  equity,  and  all  estes,  powers,  and  intts  to  take  effect  after 
the  determinon  or  in  defeasce  of  such  respive  estes  tail, 
nevs  as  to  the  share  or  shares  of  and  in  the  sd  hereds  and 
premes  of  wch  the  sd  A.  was,  previously  to  the  exon  of  these 
psnts,  tenant  in  tail  to  the  use  of  the  sd  A.,  her  hrs  and 
assigns.  And  as  to  the  share  or  shares  of  and  in  the  sd 
hereds  and  premes  of  wch  the  sd  B.  was,  previously  to  such 
exon,  tenant  in  tail  to  the  use  of  the  sd  B.,  her  hrs  and 
assigns,  for  her  septe  use,  independently  of  the  sd  C,  her 
hasbd,  or,  "  to  the  use  of  the  sd  C,  his  hrs  and  assigns." 
In  witness,  &c. 


(})  It  is  desirable  to  recite  expressly  the  intention  in  this  respect. 


K.E. — ^VOL.  I.  XX 
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vn. 


Wit- 
nesaeth. 

arant. 

Entailed 
parcels. 


Habendum 
to  grantee. 

To  use  of 
grantor  in 
fee. 


DEED  by  Tenant  in  Possession  for  barring  Estates 
Tail  in  Freeholds  and  Monet^  and  Equitable 
Estates  Tail  in  Copyholds,  and  enlarging  Base 
Fees  in  Freeholds  and  Equitable  Base  Fees 
in  Copyholds.  Variations /or  Tenant  in  Tail 
in  remainder,  the  consent  of  the  Protector  being 
given  by  a  Separate  Deed  (a).  A  short  fonn 
without  recitals. 

Parties,  A.,  tenant  in  tail,  1;  B.,  grantee  to  uses,  2. 
WITNETH  that  the  sd  A.  doih  hby  gi-ant  unto  the  sd  B. 
All  and  singr  the  hereds  of  freehd  tenure  whatsr  and  wheresr 
situate  or  arisg,  of  or  to  which  he,  the  sd  A.,  is  seised  or 
entled  for  any  este  in  tail  male  or  in  tail  [or  quasi  in  tail 
male  or  in  tail  (b)  ],  at  law  or  in  equity  :  And  also  all  and 
singr  the  hereds  of  copyhd  or  customary  tenure  whatsr 
and  wheresr  situate  of  or  to  wch  he,  the  sd  A.,  is  seised  or 
entled  for  any  este  in  tail  male  or  in  tail  [or  quasi  in  tail  male 
or  in  tail],  in  equity  only :  And  also  aU  hereds  wch  are  or 
may  be  subjt  to  be  sold  and  the  moys  arisg  from  the  sale 
whof  are  or  m&y  be  subjt  to  be  invested  in  the  pchase  of  hereds 
to  be  settled  so  that  the  sd  A.  wd  have  thrin  any  este  in  tail 
male  or  in  tail  at  law  or  in  equity,  To  hold  the  same  Unto 
the  sd  B.  and  his  hrs,  (c)  To  the  use  of  and  in  trust  for  the 

(a)  See  3  &  4  Will.  4,  c.  74,  88.  41—47.  To  be  enrolled  under  s.  41,  and 
entered  on  the  Court  Rolls  of  the  manor8  under  s.  53,  within  six  calendar 
months  after  execution  :  Haywood  v.  Ibster^  30  Beay.  1 ;  Gibbons  r.  Snape, 
1  De  G.  J.  &  S.  621 ;  Green  v.  Paterton,  32  Cb.  D.  95.  It  may  be  mentioned 
that  a  deed  disentailing  customary  freeholds  not  held  bj  copy  does  not 
require  entry  on  the  Rolls  ;  see  Shelford  R.  P.  Stats.,  note  to  3  &  4  Wm.  IV. 
c.  74,  8.  53. 

(&)  As  to  the  bar  of  quasi-entails  in  estates  pur  autre  rify  see  Vaizey  on 
Settlements,  vol  2,  p.  1310 ;  and  see  as  to  quasi-entails,  1  Steph.  Comm., 
9th  ed.,  p.  45. 

(e")  If  A.  is  tenant  in  tail  in  remainder  of  the  whole  or  part,  insert 
here,  and  in  the  corresponding  places  in  the  subsequent  witnessing  })arts. 
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sd  A.,  his  hrs  and  assigns,  for  ever,  dischged,  &c.,  as  in  Pre- 
cedent I.,  but  as  to  the  sd  hereds  of  copyhd  or  customary 
tenure  accordg  to  the  custom  of  the  sevl  manors  of  wch  the 
same   are    resply  holden :    AND    THIS    INDRE   ALSO  Farther 
WITNETH  that  the  sd  A.  doth  hby  grant  unto  the  sd  B.  ^^^^^ 
All  and  singr  (if  any)  the  hereds  of  freehd  tenure  whatsr  ^^^  ^^ 
and  wheresr  situate  or  arisg,  in  wch  an  este  in  tail  male,  parods. 
or  in  tail,  at  law  or  in  equity  (of  wch  the  sd  A.,  if  such  este 
had  not  been  barred,  wd  have  been  actual  tenant),  has  been 
barred  and  converted  into  a  base  fee  :  And  also  all  and  singr 
(if  any)  the  hereds  of  coj^yhd  or  customary  tenure  whatsr  and 
wheresr  situate,  in  wch  an  este  in  tail  male  or  in  tail  in 
equity  only  (of  w^ch    the  sd  A.,  if  such  este  had  not  been 
barred,  wd  have  been  actual  tenant),  has  been  barred  and 
converted  into  a  base  fee.  To  hold  the  same  Unto  the  sd  Habcn- 

dam. 

B.,  and  his  hrs.  To  the  use  of  and  in  trust  for  the  sd  A.,  ^^  frnxifee 
his  hrs  and  assigns,  for  ever,  so  as  to  enlarge  the  base  fee  r^^  j^^  of 
now  vested  in  him  as  afsd  into  a  fee  simple  absolute,  but  as  8"^ tor 

111  fee. 

to  the  sd  hereds  of  copyhd  or  customary  tenure  accordg  to 
the  custom  of  the  sevl  manors  of  wch  the  same  are  resply 
holden  :  AND  THIS  INDRE  ALSO  WITNETH  that  the  Wit- 
sd  A.  doth  hby  grant  and  assign  unto  the  sd  B.  All  that  '^®""* 
the  sum  of,  &c.,  in  the  Chancery  Division  of  the  High  Court  assignment 
of  Justice,  standg  to  the  credit  of  the  cause  of  X.  v.  Y.,  of  money. 
referee  to  record,  the  acct  of,  &c.  (a).  And  the  hereds  to  be 
pchased  thwith :    And    all    other  moys,    stocks,    funds, 
and  sees  (if  any),  whether  in  Court  or  not,  wch,  or  the 
pceeds  of  the  sale  of  wch,  are  subjt  to  be  invested  in  the 
pchase  of  hereds  of  which  the  sd  A.  wd  be  tenant  in  tail 
male  or  in  tail :  And  the  hereds  to  be  pchased  thwith.  To 

**  subjt  [as  to  such  of  the  sd  premes  as  are  subjt  thto]  to  the 
uses  and  trusts  wch  precede  such  estes  in  tail  male  or  in  tail 
respively." 

(d)  As  to  the  necessity  for  a  disentailing  deed,  where  the  money  is  in 
Court,  see  3  Dav.  Prec.  p.  1302 ;  He  Butler's  Will,  L.  E.  16  Bq.  479 ;  Be 
Mow,  L.  R.  17  Eq.  300 ;  Be  Wood's  Settled  Estates,  L.  R.  20  Eq.  872  ; 
Re  Broadwood's  Settled  Estate,  1  Ch.  D.  438  ;  Be  Beynolds,  3  Ch.  D.  61. 

X  X  2 
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aiben-  HOLD  the  Same  Unto  the  sd  B.  and  his  hrs,  dischged,  ic. 
To  grantee.  ^*  *^  Precedent  I.,  In  trust  for  the  sd  A.,  liis  exs,  ads,  and 
In  trust  or  assigns,  as  psonal  este  (a).     In  witness,  Jce. 

grantor. 


VIII. 

PROTECTOR'S  Consent  to  the  barring  of  an  estate 

tail  (b). 

TO  ALL  TO  WHOM,  &c.,  A.,  protector,  of,  &c.,  sends 
greetg :  Mecite  settlemt  shortly,  showing  that  A.  is  protector 
and  B.  tenant  in  tail:  NOW  THESE  PSNTS  WITNESS 
that  the  sd  A.,  as  protector  of  the  said  settlemt,  doth  hby 
give  his  consent  to  every  or  any  disposon  wch  the  sd  B.  shall 
make  of  the  hereds,  and  premcs  comprd  in  or  wch  are  now 
by  any  means  subjt  at  law  or  iH  equity  to  the  subaistg  uses 
or  trusts  of  the  sd  settlemt  or  any  of  such  premes  or  any  pt 
thof.     In  witness,  &c. 

(fl)  If  A.  is  tenant  in  tail  in  remainder,  say  :  "  In  TRUST  for  the  sd 

A.,  his  hrs  and  assigns.'' 

(A)  See  3  &  4  Will.  4,  c.  74,  s.  '84.    To  be  enrolled  in  Chancery  nndcr 
B.  46,  or  for  copyholds  on  the  Court  llolls  of  the  manor  under  s.  51. 


EXCHANGES. 


I. 

AGREEMENT  for  an  Exchange  of  Freeholds /or 
Freeholds,  Copyholds  (c),  or  Leaseholds,  and 
for  payment  of  an  agreed  Sum  for  Equality. 
Variation  where  such  stim  is  to  be  fixed  by  Arbi- 
tration (d). 

AGREEMT  made  this day  of ,  18 — ,  Between  Parties 

A.,  of,  &c.,  of  the  one  pt,  and  B.,  of,  (^c,  of  the  other  pt. 

Recite  title  of  A.  to  freehds  described  in  1st  schdle  in  fee  T^eciia\n  oi 

[subjt  as  hinafter  mentd].     Similar  recital  of  title  of  B.  to  ***  *' 

freehds  or  copyhds  in  2nd  schdle,  [07%  if  leasehd,  And  whas 

the  sd  B.  is  entled  to  the  leasehd  hereds  described  in  the 

2nd  schdle  hto  for  the  residue  now  unexpired  of  a  term  of 

(c")  As  to  the  enfranchisement  of  copyholds,  see  the  Copyhold  Act,  1887, 
8.  1. 

(d)  As  to  exchanges,  see  2  Dav.  Prec,  pt.  1.  Reference  may  be  made  to  As  to  ex- 
the  enactment  in  8  &  9  Vic.  c.  106,  s.  4,  doing  away  with  the  mutual  implied  changes, 
condition  of  re-entry,  which  was  productiye  of  great  inconvenience  in  ex- 
changes at  common  law  ;  see  as  to  this  Hood  &  Challis,  S.  L.  Act,  3rd  ed. 
195  ;  Byth.  Con  v.,  vol.  IV.  3rd  ed.,  pp.  3,  4.  As  to  exchanges  by  the  Board 
of  Ag^caltnre  under  the  General  Enclosure  Acts,  which  are  extensively  made 
nse  of,  not  only  in  cases  where  the  parties  are  unable  otherwise  to  effect  a 
valid  exchange,  but  also  where  they  are  so  able  but  are  desirous  of  saving 
the  expense  of  the  double  investigation  of  title,  see  p.  684,  note.  Recourse 
cannot,  however,  be  had  to  the  Acts  where  the  inequality  in  value  exceeds 
one-eighth. 

A  conveyance  on  exchange  is  chargeable  with  ad  valorem  sale  duty  on  Stamp, 
the  sum,  if  any,  paid  for  equality.  Stamp  Act,  1870,  scheduled  "  Exchange," 
and  8.  94.  The  case  is  not  within  the  Revenue  Act,  1889,  52  &  53  Vic.  c.  42 
s.  15,  imposing  the  ad  valorem  duty  in  certain  cases  on  the  contracts  for 
sale,  unless  the  transaction  operates  by  way  of  mutual  sale  for  money.  In 
the  latter  case  the  contract  or  conveyance  (as  the  case  may  be)  will  be 
chargeable  with  duty  on  the  full  amount  of  the  consideration  money  in 
respect  of  each  sale. 
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yrs  from  the day  of ,  under  an  indre  of  lease 


dated,  &c.,  and  expd  to  be  made,  &c.,  subjt  to  the  yrly  rent 

of ,  and  to  the  covts  and  condons  in  the  same  indre 

Agreement,  contd  :  ]  And  whas  the  sd  A,  and  B.  have  agrd  to  make  an 
exchange  by  way  of  mutual  sale  and  convce  (a),  of  the  sd 
respve  hereds  described  in  the  1st  and  2nd  schdles  hto,  and 
for  the  paymt  of  a  sum  of  moy  for  equality  of  value  as 
hnafter  mntd ;  NOW  IT  IS  HBY  AGRD  as  follows : 
Agreement  1-  The  sd  A.  shall,  in  consou  of  the  hereds  hby  ngrd  to 
for  convey-  be  conveyed  bv  the  sd  B.  to  the  sd  A.  rand  of  the  sum  of 

anoo  by  A.  j  .  i. 

moy  to  be  pd  b}'  the  sd  B.  to  the  sd  A.  as  hinafter  mentdj, 
sell  and  convey  to  the  sd  B.  the  hereds  described  in  the  1st 
schdle  hto,  with  the  appurts  thof  and  the  inhance  thof  in  fee 
simple  in  posson  free  from  incumbrces  [except  as  hinafter 
mentd]. 
Agreement  2.  Similar  agreemt  for  sale  and  convce  hy  B.  to  A.  of  the 
^cbhjh'  ^^^^^  described  in  2fid  schdle  ;  orif  copyhd,  The  sdB.  shall, 
in  conson,  &c.,  sell  and  convey  to  the  sd  A.  the  hereds 
described  in  the  2nd  schdle  hto,  with  the  appurts  and  the 
inhance  thof  in  posson  accordg  to  the  custom  of  the  sd 
manor,  subjt  to  the  manorial  rights,  but  free  from  incumbrces 
[except  as  hinafter  mentd]  :  or,  if  leasehd,  The  sd  B.  shall, 
in  conson,  &c.,  sell  and  assign  to  the  sd  A.  the  hereds 
described  in  the  2nd  schdle  hto  for  the  residue  now  to  come 

of  the  sd  term  of yrs,  subjt  to  the  sd  yrly  rent  of  £ , 

and  the  covts  and  condons  in  the  sd  indre  of  lease  contd,  bat 
free  from  incumbces  [except  as  hinafter  mentd]. 

8.  [Proton  as  to  outgoings,  easemts,  dc,  subjt  to  tech  tlte 
respire  premes  are  conveyed,  see  Condons  of  Sale.] 
Payment  of      4.  The  sd  hereds  belonging  to  the  sd  A.  being  considered 
eqwSty^   to  be  of  greater  value  than  the  sd  hereds  belonging  to  the  sd 

B.  [by  the  sum  of  £ ],  the  sd  B.  shall,  upon  the  exon  of 

the  convce  or  assurce  to  him  of  the  sd  hereds  of  the  sd  A., 
pay  to  the  sd  A.  the  sum  of  £ for  equality  of  value,  or, 

(a)  The  contract  should  be  expressed  to  be  bj  way  of  mntixal  sale  to 
preTcnt  any  doubt  whether  the  statutory  provisions  as  to  contracts  for  sale 
(as  to  which  see  p.  246)  are  applicable ;  or  these  proyisions  may  be  expressly 
incorporated  by  the  clause  at  the  end. 
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'*  a  sum  of  moy  for  equality  of  value  to  be  fixed,  at  the  jt 
expse  of  the  pties,  by  C,  of,  &c.,  and  D.,  of,  &c.,  or  in  case 
of  diffce  by  an  umpire,  to  be  appted  by  such  referees  in  writg 
before  entering  on  the  referee ;  and  the  decision  of  the  sd 
referees  or  their  umpire  shall  be  final,"  or,  "  the  diflferce  in 
value  of  the  sd  premes  shall  be  made  good  by  a  paymt  in 
moy,  to  be  made  by  the  sd  A.  to  the  sd  B.,  or  by  the  sd  B, 
to  the  sd  A.  (as  the  case  may  be),  and  the  amt  and  time  of 
paymt  thof,  and  the  mode  in  wch  the  sd  sum  shall  be  pd, 
namely,  whether  by  a  sum  in  gross  or  by  instalmts  or  by 
way  of  rent-chge,  and  the  mode  in  which  the  paymt,  if  post- 
poned, shall  be  seed,  shall  be  fixed,  &c.,  as  before,  and  the 
sd  moy  shall  be  pd  or  seed  accdly." 

5.  Each  of  them,  the  sd  A.  and  B.  shall  deliver  to  the  Title. 

other  of  them  or  his  solor,  within weeks  firom  the  date 

liTof,  an  abstract  of  his  title  to  ihe  sd  respive  premes.  Add 
provons  as  to  title ,  dkc,  as  on  a  sale,  see  Condons  of  Sale  and 
Contracts  for  Sale  [or,  each  of  the  sd  pties  shall  accept 
the  title  of  the  other  witht  investigon,  and  witht  requirg  any 
abstract  of  such  title,  or  the  prodon  of  any  deeds  or  other 
evidce  thof]. 

6.  The  sd  exchange  shall  be  completed  on  the day  Completion 

of at  the  oflSce  of  Messrs. ,  at ,  when  each  of  ^Jy^^" 

the  sd  pties   (togr  with  all  other  necy  pties,  if  any),  shall 

exte  or  make  a  pper  assurce  of  the  sd  hereds  and  premes 
belonging  to  him  unto  the  other  of  them  free  from  incum- 
bces  [save  as  afsd] ;  to  be  prepared  by  and  at  the  expse  of 
the  pt}^  to  whom  the  same  is  made.  Add  any  provons  as  to 
covts  to  be  entd  into  by  either  pty  as  on  a  sale, 

7.  Each  of  the  sd  pties  shall  be  entled  to  the  posson  or  FoBBession 
rect  of  the  rents  and  profits  of,  and  shall  dischge  the  out-  ^^^** 
goings  in  respt  of,  the  premes  hby  agrd  to  be  conveyed  or 
assured  to  him  from  the day  of next. 

8.  If  from  any  cause  whatever  the  sd  respive  convces  and  Interest  on 

assurces  shall  not  be  (completed  on  or  before  the  sd pietion. " 

day  of next,  intt  at  the  rate  of  £5  per  cent,  per  annum 

upon  the  sum  to  be  pd  for  equality  of  value  as  afsd  shall  be 
pd  by  the  sd  B.,  or,  "  the  pty  by  whom  such  sum  shall  be 
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payable,"  from   the   sd day  of next,   until  the 

complon  of  the  sd  convces  and  assurees.  Add  proton  for 
compenson  for  misdescription  and  any  other  protons  as  to 
expseSy  retention  of  deeds,  or  orwise,  wch  may  be  required,  as 
on  a  sale.  See  Condons  of  Sale,  and  Contracts  for  Sale. 
[9.  The  provons  of  the  Vendor  and  Pchaser  Act,  1874, 
and  the  Conveyancing  and  Law  of  Ppty  Act,  1881,  relating 
to  contracts  for  sale  of  land,  shall  apply  to  this  contract 
so  far  as  the  same  may  be  applicable  and  subjt  to  the 
provons  herein  contd.]    In  witness,  &c. 

Ttvo  schdles  of  peels. 


IL 

AGREEMENT  for  Exchange  of  Freeholds  between 
a  Tenant  for  Life,  under  the  Settled  Land 
Act,  1882,  and  an  Absolute  Owner,  trith 
Variations  where  the  exchange  is  subject  to  the 
Reservation  of  a  Right  of  Way  for  mining  pur- 
poses, or  of  restrictive  Covenants  affecting  the 
land  given  in  exchange,  and  where  it  is  made  partly 
ifi  consideration  of  the  Grant  of  a  Right  of  Way, 
for  mining  purposes,  oter  other  adjoining  land  be- 
longing to  the  absolute  owner  (a). 

Parties.  ARTICLES     OF    AGREEMT    made    the  day 

of   ,    Between    A.,    of,    &c.     (hinafter    called    the 

Proriaions        ^^^  '^^  above  Act,  a.  3  (iii.)  and  s.  4  (2,  5),  authorises  the  tenant  for  life 
of  Settled    ^  make  an  exchange  of  the  settled  land  or  anj  ]>art  thereof  for  other  land, 
Land  Act,    including  an  exchange  in  consideration  of  money  paid  (t^.  bj  either  partj) 
1882,  as  to  for  equality.   The  exchange  may  be  subject  to  restrictions  or  reservations  on 
exchanges,   either  side,  s.  4  (6)  ;  and  in  the  case  of  mineral  properties,  easements,  and 
other  rights  may  be  granted  or  reserved  in  relation  to  the  settled  land  or 
any  other  land,  s.  17.    As  to  whether  freeholds  may  be  exchanged  for  lease- 
holds, see  Hood  &  Challis,  3rd  ed.  194.    As  to  conveyances,  see  ss.  20, 24 ; 
As  to  ease-  &i^d  ^^  ^  incumbrances,  s.  5.    There  is  no  express  power  (similar  to  tbe 
mcntfl.  power  in  s.  3  (i.)  as  to  sales)  to  exchange  land  for  an  easement,  except  for 

mining  purposes  (s,  17);  so  that  a  newly  created  o«isement  cannot  (except 
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vendor  (6),  wch  expression  shall  include  bis  successors 
in  title  where  the  case  so  requires  or  admits)  of  the  one 
pt,  and  B.y  of,  &g.  (hiuafter  called  the  pchaser  (b),  wch 
expression  shall  include  his  hrs,  exs,  ads,  and  assigns  where 
the  case  so  requires  or  admits)  of  the  other  pt,  whby  it  is 
agrd  as  follows : 

!•  This  agreemt  is  entd   into  by  the  vendor  as  tenant  Vendor 
for  life  [limd  owner],  of  the  este  known  as  the  X.  este  Mleiuuit 
situate,  &c.,  under  the  will,  dated,  &c.,  of  Z.,  deced,  and^o'*i'«- 
is  intd  to  be  carried  into  effect  under  the  powers  of  the 
Settled  Land  Act,  1882,  as  extended  by  the  said  will. 

2.  The  vendor  shall  convey  to  the  pchaser  the  piece  of  Conrey- 
land,  &c.,  wch  is  delineated  on  the  plan  hto  annexed  and  ^^<^ 

thrin  coloured ,  formg  pt  of  the  X.  este  afsd  [inclusive 

of  the  site  of  so  much  of  the  proposed  new  road  shovm  on 
the  sd  plan  as  passes  through  the  sd  X.  este]  with  the 
appurts  thof  and  the  inhance  thof  in  fee  simple  in  posson 
[subjt  as  hinafter  exprd]  in  conson  and  exchange  for  the 
pieces  of  land  hby  agrd  to  be  conveyed  by  the  pchaser  to 
the  Tendor  [and  the  right  of  way  or  road  hinafter  agrd  to  be 
granted  in  exchange  by  the  pchaser  to  the  vendor  through 

in  that  case)  be  ezchangfcd  for  land  ;  see  Wolstenholme  k.  T.,  5th  ed.  228, 
Hood  &  ChaUis,  194.  Bat  it  is  not  clear  that  a  conveyance  in  exchange 
conld  not  be  made  of  land,  together  with  an  easement  to  be  held  with  and 
appurtenant  to  it  (whether  before  in  existence  as  a  quasi  easement  or  not)  ; 
as  the  validity  of  such  a  conveyance  (whether  on  sale  or  exchange),  although 
doubtful  (see  Day.  Free,  toI.  II.,  pt.  1,  p.  263,  note,  and  toI.  II L,  p.  1019, 
note  ;  Dayrell  y.  Hoarey  12  Ad.  k,  £1.  356),  is  believed  to  have  been  gene- 
rally assumed  in  practice  under  the  ordinary  express  power  of  sale  or  ex- 
change without  special  authority.  Any  difficulty  could  be  avoided  by  con- 
verting the  transaction  into  a  mutual  sale  (for  money),  as  the  Act  authorises 
both  the  sale  (s.  3,  i.)  and  purchase  (s.  21,  viii.)  of  easements.  In  the  pre- 
cedent in  the  text  no  question  arises,  as  the  easements  are  for  mining  pur- 
poses, and  the  powers  of  the  Act  are  extended  by  the  settlement  (the  precise 
scope  of  8. 17  being  by  no  means  clear).  The  general  provisions  stated  p.  488 
et  seq,,  as  to  sales,  conveyances,  and  re-investments,  apply,  as  far  as  may  be, 
to  exchanges,  except  that  s.  15  (as  to  the  mansion  house,  &c.)  does  not 
expressly  mention  exchanges  ;  see  p.  491,  note.  By  a  18,  money  required 
for  equality  may  be  raised  by  mortgage ;  see  a  Precedent  of  such  a  mortgage 

in  Vol.  II.,  MOBTGAGES. 

(6)  These  expressions,  although  not  strictly  appropriate  to  an  exchange, 
are  used  for  convenience. 
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the  estc  of  the  pchaser  known  as  the  Y.  este]  [and  of  the 
Bum  of  moj  to  be  pd  by  the  pchaser  for  equality  as  hinafter 
mentd]. 

8.  Provons  as  to  outgoings,  tenancies,  dtc,  affectg  the  land 
given  \and  taken'\  in  exchange. 

4.  Paymt  of  moy  for  equality,  p.  678 ;  the  tnoy  to  he  pd 

"  at  the  option  of  the  vendor  to  his  trees  or  into  Court,  4;c/' 

^•■•"T**         [5.  The  sd  convce  to  the  pchaser  shall  also  be  subjt 

right  of      to  the  reservon  hinafter  agrd  to  be  made  to  the  vendor  of 

^^^'  the  right  of  way  and  road  hinafter  mentd,  so  far  as  the  same 

passes  through  the  land  hinbfe  agrd  to  be  conveyed  to  the 

pchaser]. 

Oon^«y-  6.  In  conson  and  in  exchange  for  the  piece  of  land  hinbfe 

parchawr.   &g]^d  to  be  conveyed  to  the  pchaser  the  pchaser  shall  grant 

and  convey  to  the  vendor  the  piece  of  land,  pceh,  with  the 

appurts  thof  and  the  inhance  thof  in  fee  simple  in  posson 

[together  with  the  right  of  way  and  road  hinafter  mentd  so 

far  as  the  same  passes  through  the  sd  este  of  the  pchaser 

known  as  the  Y.  este,  wch  is  delineated  on  the  sd  plan  and 

thrin  coloured ^]. 

Bight  of         rrj^  rji^jj  yendor  and   his   lessees   and  tenants  shall  be 

▼ay.  *• 

entled  in  common  with  the  pchaser  and  all  other  psons 
for  the  time  being  entled  thto  to  a  right  of  way  and  road 
and  with  or  witht  horses  and  other  animals,  carts,  carriages, 
and  other  vehicles  for  the  convce  of  mini  produce,  &c.,  state 
pposes,  through,  along,  and  over  the  new  road  to  be  made  by 
the  pchaser  as  hinafter  mentd  through  the  sd  Y.  este,  and 

the  land  hby  agrd  to  be  conveyed  to  the  pchaser,  from 

common  to  the  high  road  leadg  from to ,  as  shown 

on  the  sd  plan,  such  right  of  way  and  road  to  be  seed  to  the 
vendor  as  to  the  pt  thof  wch  passes  through  the  land  hinbfe 
agi'd  to  be  conveyed  to  the  pchaser  by  way  of  reservon  as 
afsd,  and  as  to  the  pt  thof  wch  passes  through  the  Y.  este  of 
the  pchaser  by  way  of  grant  and  convce  in  exchange  as  afed]. 
Making  [Q.  The  pchascr  shall  at  his  own  sole  expse  make  and 

construct  the  sd  road  (b),  includg  the  portion  thof  passg 


Construe* 


tion  of  Qb')  It  is  a  question  whether  the  power  in  s.  16  of  the  Settled  Land  Act 
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through  the  land  hinhfe  agrd  to  be  conveyed  to  the  pchaser, 

of  an  uniform  width  of  not  less  than feet  throughout, 

and  pperly  metal  the  same  to  the  satisfon  in  all  respts  of 
the  surveyor  of  the  vendor,  and  complete  the  same  on  or 

before  the day  of ,  and  at  all  times  keep  in  repair 

and  maintain  the  sd  road  in  good  order  and  fit  for  use  and 
traffic  until  the  same  shall  be  adopted  by  the  parish  or  other 
local  authority,  and  shall  in  the  sd  assurce  or  deed  enter  into 
a  pper  covt  in  that  behalf]. 

[9.  The  pchaser  shall  in  the  assurce  of  the  land  hby  agrd  ReBtrictive 

.       t  1  i>  11  1  coTenantB 

to  be  conveyed  covt  as  follows,  namely,  restrictive  covts  a«  as  to  build- 
to  bldg,  d'C.^  on  "  the  land  hby  agrd  to  be  conveyed  to  the  "*«• 
pchaser,"  see  pp.  458  et  seq.  The  covts  to  be  entd  into  as 
afsd  shall  be  framed  so  as  to  be  bindg  so  far  as  may  be  on 
the  pchaser,  his  hrs  and  assigns  and  all  psons  from  time  to 
time  entled  to  or  intted  in  the  sd  land  hby  agrd  to  be  con- 
veyed, and  so  that  such  covts  shall  enure  for  the  benefit  of 
the  vendor  and  all  psons  from  time  to  time  entled  to  or 
intted  in  the  X.  este  afsd. 

10.  Usual  provons  as  to  title  to  land  given  by  vendor  in 
exchange — identity — expses — time  for  delivery  of  pchaser^s 
requisons — rescindg  of  contract  and  misdescription.  See 
"  Condons  of  Sale  *'  and  "  Contracts  for  Sale." 

11.  Provons  as  to  title  to  be  deduced  by  pchaser.  ProTirions 

12.  The  vendor  shall  be  subjt  to  the  like  restrons  and  ^aBeJ^ 
stipulons  as  to  the  expses  incidental  to  such  dedon  of  title  ^^i®- 
as  last  afsd,  and  as  to  the  time  for  deliverg  requisons  and 
objons  with  respt  to  such  title  as  are  hinbfe  contd  and  made 
bindg  on  the  pchaser  with  respt  to  the  title  to  the  land  hby 
agrd  to  be  conveyed  in  exchange  to  him. 

13.  This  agreemt  shall,  subjt   to   the   stipulons  hinbfe  Comple- 

contd,  be  completed  and  carried  out  on  the day  of**®"' 

at  the  office  of  Messrs. ,  the  vendor's  solors,  by 

the  exon  by  the  sd  respive  pties  and  all  other  necy  pties,  if 


1882,  to  laj  otit  and  appropriate  roads,  &c.,  extends  to  anthorising  the  roads  out 
expenditure  of  capital  money  in  the  constraction,  &c.,  of  the  roads,  &c. ;  see  of  capital 
88.  21  Oi^)  ^^^  ^  (xTii.)  ;  but  if  the  site  of  the  roads  is  sold  or  given  in  money. 
exchaB^,  this  liability  may  be  imposed  on  the  purchaser. 
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any,  of  a  pper  assui'ce  or  deed,  to  be  prepared  by  and  at  the 
expse  of  the  pchaser;  and  the  expse  of  the  penisal  on 
behalf  of  and  exon  by  all  pties  other  than  the  vendor  or  his 
trees  (shd  their  concnrrce  be  necy)  of  such  assurce  or  deed 
shall  be  borne  by  the  pchaser.  Provon  as  to  eovU  of  tenant 
for  life  as  in  p.  257.  A  duplicate  of  the  sd  assurce  or  deed, 
to  be  prepared  by  and  at  the  expse  of  the  vendor,  shall  be 
exted  by  the  pchaser. 

14.  Provons  as  to  posson  and  outgoings,  and  as  to  munimts 
retained  by  the  respite  pties.  See  "  Condons  of  Sale,"  and 
**  Contracts  for  Sale."    As  witness,  <fec. 


Parties. 


SeeiUOa. 


Agree- 
ment to 
exchange. 


m. 

AGREEMENT  for  an  Exchange  to  be  carried  out  by  the 

Board  of  Agriculture  (a). 

MEMDUM  OF  AGREEMT  made  the day  of , 

Between  A.,  of,  &c.,  of  the  one  pt,  and  6.,  of,  &c.,  and  C, 
of,  &c.,  of  the  other  pt.  Recitals  showing  the  title  of  the  pties  ; 
And  whas  the  sd  A.  has  agrd  with  the  sd  B.  and  C.  to 
make  such  exchange  as  is  hinafter  mentd :  NOW  IT  IS 
HBY  AGRD  as  follows  : 

1.  The  sd  A.  shall  give  to,  and  cause  to  be  vested  in  the 
sd  B.  and  C,  their  hrs  and  assigns,  the  hereds  described  in 
the  1st  schdle  hto,  with  the  appurts,  in  exchange  for  the 
hereds  described  in  the  2nd  schdle  hto,  with  their  appurts, 
wch  shall  be  given  by  the  sd  B.  and  C.  to  or  caused  by  them 
to  be  vested  in  the  sd  A.,  his  hrs  and  assigns. 


(a)  See  8  &  9  Vic.  c.  118,  8.  147,  &c. ;  9  &  10  Vic.  c  70 ;  10  &  11  Vit 
c.  Ill,  88.  4  &  6  ;  12  &  13  Vic.  c.  83,  88.  7  &  11 ;  15  &  16  Vic.  c.  79,  s.  17, 
&c. ;  17  &  18  Vic.  c.  97  ;  20  &  21  Vic.  c.  31,  s.  4,  &c.  ;  31  &  32  Vic  c  89; 
39  &  40  Vic.  c.  66,  8.  33,  and  see  not«  to  Precedent  I.,  p.  677.  The  deagn*- 
lion  of  the  **  Copyhold  Enclosure  and  Tithe  Commissioners  **  was  bj  the 
Settled  Land  Act,  1882,  s.  48,  altered  to  ^*  The  Land  Commi»ionen  for 
England ;  '*  and  the  functions  of  that  body  are  now  by  the  Board  of 
Agriculture  Act,  1889,  52  &  63  Vic.  c  30,  b.  2,  transferred  to  the  Board  of 
Agriculture. 
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2.  The    exchange   shall    be    effected  within  calr9®"P*«- 

tion. 

months  from  the  date  hrof,  and  shall  be  carried  out  and 
perfected  by  the  Board  of  Agriculture  under  the  provons  of 
the  Acts  of  Parliamt  relatg  to  the  exchange  of  lands. 

8.  All  thb  costs  and  expses  of  and  incidental  to  these  Costa, 
psnts,  and  the  carrying  out  and  perfectg  of  the  sd  exchange, 
shall  be  borne  and  pd  as  to  one  moiety  by  the  sd  A.,  and 
as  to  the  other  moiety  by  the  sd  B.  and  C. 

4.  In  case,  by  reason  of  the  default  of  either  of  the  sd  RoBcusioii. 
pties  hto,  the  sd  exchange   shall  not  be  perfected  within 

calr  months  from  the  date  hrof,  it  shall  be  lawful  for 

the  party  not  in  default,  at  any  time  after  the  expiron  of 
such  period,  to  determine  this  agreemt  by  notice  in  writg 
to  the  other  of  the  sd  pties  [in  wch  case  the  pty  in  default 
shall  reimburse  the  other  pty  on  demand  all  costs  and  expses 
incurred  by  him  or  them  in  relon  to  the  sd  intd  exchange]. 
In  witness,  &c. 


IV. 

CONVEYANCE  of  Freeholds,  with  the  concurrence  of 
a  Mortgagee,  by  way  of  Exchange  for  freeholds 
conveyed  by  a  Deed  of  even  date.  Varlltion 
where  Money  is  received  or  paid  for  Equality  of 
exchange. 

Parties,  A.,  owner  of  ppty  conveyed  by  this  deed,  1 ;  B., 
mortgagee,  2 ;  C,  owner  of  ppty  conveyed  by  deed  of  even 
date,  8.  Recite  A.'s  seisin  in  fee  of,  ''  the  hereds  described  in  Bedtals. 
the  1st  pt  of  the  schdle  hto : "  subjt  to  mortge  to  B.  for  securg 

£ and  intt.    And  whas  the  sd  A.  has  agrd  with  the  Agree- 

sd  C.  for  the  exchange  of  the  sd  hereds  hby  granted  for  a  ™*"*' 
piece  of  land  and  hereds  belonging  to  the  sd  C.  situate,  &c., 
wch  are  described  in  the  2nd  pt  of  the  schdle  hto :  [And 
for  the  paymt  by  the  sd  C.  to  the  sd  A.,  or,  '*  by  the  sd  A. 
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Sara  to  be 
paid  for 
eqoAlity. 

Deed  of 
even  dAte. 


Wit- 
ncsseih. 


Grant, 

Haben- 
dum. 

To  use  of 
grantee. 


to  the  sd  C/*  of  the  sum  of  £ for  equality  of  exchange] ; 

agreemt  of  B,  to  concur^  p.  897.  And  whas  by  an  indre 
bearing  even  date  hwith,  and  expd,  &c.^  the  sd  piece  of  land 
and  hereds  agrd  to  be  given  in  exchange  by  the  sd  C,  as 
afisd,  have  been  conveyed  to  the  sd  A.  in  fee  simple 
in  conson  of  the  assurce  intd  to  be  hby  made  [and  of  the 

paymt  by  the  sd  A.  to  the  sd  C.  of  the  sd  sum  of  £ agrd 

to  be  pd  for  equality  of  exchge  as  afsd]  {Recital  as  to 
munimts,  p.  898;]  NOW  THIS  INDRE  WITNETH 
that,  in  psuance  of  the  sd  agreemt  and  in  conson  of 
the   convce    contd  in   the   sd    indre    of  even   date  hwith 

[and  of  the  sum  of  £ upon  the  exon  hrof  pd  by  the 

sd  C.  with  the  consent  of  the  sd  B.  to  the  sd  A.  for  equality 
of  exchange,  the  rect  whof  is  hby  acknowed],  the  sd  B.  as 
mtgee  at  the  request  of  the  sd  A.  doth  hby  grant  and  rele,  and 
the  sd  A.  as  beneficial  owner,  doth  hby  grant  and  confirm 
unto  the  sd  C,  pceh^  p.  402 ;  To  hold  the  same  Uxto 
AND  TO  THE  USE  of  the  sd  C,  his  hrs  and  assigns  for  ever 
free  from  the  mortgage^  p.  421 ;  \Acknowemt  by  B.  as  to 
munimts  retained,  p.  446.]     In  witness,  &c. 

Schdle  of  Peels. 


Recitalf. 

TiUeof 
parties. 


V. 

CONVEYANCE  in  Exchange  by  One  d^edia)  of 
Freeholds  between  Tenants  in  Fee  for  Straight- 
ening Boundaries.  Agreement  as  to  Party- 
Wall,  and  Bbservation  of  right  to  Light. 

Pasties,  A.,  owner  of  one  ppty,  1 ;   B.,  owner  of  other 
ppty,  2.     Whas  the  sd  A.  is  entled  in  fee  simple,  free  from 

(a)  To  be  executed  in  duplicate.    It  is  usual,  where  tbc  case  admits,  to 
have  two  deeds  ;  see  the  last  Precedent. 
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incumbces,  to  the  land  with  the  bldgs  thron,  edged  resply 

and  : on  the  plan  hto  annexed,  and  the  sd  B.  is 

entled  in  fee  simple,  free  from  incumbces,  to  the  land  with 

the  bldgs  thron,  edged  resply  and  on  the  sd 

plan,  wch  adjoin  or  are  contiguous  to  the  sd  land  of  the  sd 

A. :  And  w^has  the  sd  A.  and  B.  have  agrd  to  exchange  the  Agree- 

sd  pieces  of  land,  edged  resply and  on  the  sd  "chang^. 

plan  (formg  pt  of  the  ppty  to  wch  they  are  resply  entled  as 
afsd),   with  the  objt  of  straightening  the   boundary  lines 
between  their  respive  ppties  wch  are  uneven  and  iiTegular, 
and  to  adjust  and  settle  such  boundary  lines  in  mner  hin-  And  as  to 
after  appearg,  and  they  have  also  agrd  to  enter  into  the  party-wLl 
arrangemt  hinafter  contd  for  the  reservon  or  grant  to  the  and  light. 
sd  B.  of  such  right  of  light  and  air  and  other  rights  as  are 
hinafter  expd  [^Recitals  as  to  munimts  retained  by  the  respive 
pties,  p.  898 ;]  NOW  THIS   INDRE  WITNETH  tliat  in  Wit- 
psuance  of  the  sd  recited  agreemt  and  in  conson  of  the 
convce  in  exchange  hinafter  made  by  the  sd  B.  and  of  the 
premes,  the  sd  A.,  as  beneficial  owner,  doth  hby  grant  unto  Orant 

the  sd  B.  all  that  piece  of  land  contg square  feet  or 

thrabouts  and  edged on  the  sd  plan  hto  annexed  :  To  Habendum. 

HOLD  the  same  unto  and  to  the  use  of  the  sd  B.,  his  hrs  and 
assigns.     Similar  grant  by  B.  to  A.  of  the  other  piece  of  land 
given  in  exchange,  "  subjt  to  such  reservon  or  grant  to  the 
sd  B.  as  is  hinafter  contd."     Provd  always,  and  it  is  hby  Eesenra- 
agrd  and  decld,  that  the  grant  and  convce   lastly  hinbfe  ^^^f 
contd  shall  be  subjt  to  the  reservon  of,  and  the  sd  A.  doth  li«^*>  *«. 
hby  grant  to  the  sd  B.,  his  hrs  and  assigns,  the  free  and 
uninterrupted  access  of  light  and  air  at  all  times  hrafter 

over  the  sd  piece  of  land  edged on  the  sd  plan,  to  the 

bldgs  of  whatsr  height  and  in  whatsr  poson  wch  shall  for 
the  time  being  be  erected  or  standg  on  the  land  of  the  sd 

B.,  edged on  the  sd  plan,  or  any  pt  thof  and  to  all 

windows  or  openings  wch  may  from  time  to  time  exist  in 
such  bldgs,  and  with  liberty  to  the  sd  B.,  his  hrs  and 
assigns,  from  time  to  time  to  increase  the  height  of  the 
sd  bldgs  and  to  rebuild,  add  to,  or  alter  the  same  in  such 


688  EXCHANGES. 

position  and  mner  and  with  such  windows  or  openings  for 
light  or  air  as  may  be  thought  fit,  and  that  the  sd  piece  of 

land  edged shall  at  all  times  hrafter  be  kept  bj  the 

sd  A.,  his  hrs  and  assigns,  open  and  unbuilt  upon,  and  that 

no  erection  or  thing  shall  at  any  time  be  placed  thron  wch 

may  in  any  degree  obsti'uct  or  interfere  with  such  access  of 

^gn^'       light  or  air  as  afsd ;  And  it  is  hby  further  agrd  and 

mffl^  M  to 

boondaiy.  decld  that  the  straight  line  marked  on  the  sd  plan  between 
the  points  L,  M,  N  and  O,  shall  henceforth  be  the  boundary 
line  between  the  sd  liereds  and  ppties  of  the  sd  A.  and  B. 

Party-waU.  and  their  respive  hrs  and  assigns :  And  further  that  the 

wall  now  standg  between  the  points  marked on  the  sd 

plan  shall  be  deemed  and  used  and  maintained  as  a  party- 
wall  (a)  between  the  sd  hereds  and  ppties  of  the  sd  A.  and 
B.  [^Acknawemt  and  undertakg  by  A.  as  to  munimts  retained 
by  him.     The  like  by  B.,  p.  446.]    In  witness,  &c. 


VI. 

Exchange  of  Freeholds  between  a  Tenant  for  Life 
conveying  under  the  Settled  Land  Act,  1882,  and 
an  Owner  in  Feb,  with  mutual  grants  of  Rights 
of  Way,  and  restrictions  as  to  Building,  i/ow«y 
being  paid  for  Equality  of  Exchange  {b). 

Badialfl.         Parties,  A.,  tenant  for  life,  1 ;  B.  and  C,  trees  of  settUmt, 

Settlement.  2 ;  D.,  owner  in  fee,  3.     Recite  settlemt  under  wch  "  the  sd 

A.  is  tenant  for  life  in  posson  of  the  X.  este,  wch  includes 


(ji)  As  to  partj-walls,  see  Mattt  v.  Hawkins^  5  Taont.  20 ;  CubUt  t. 
Porter,  8  B.  &  C.  267  ;  Bradbee  v.  ChrUt't  JlospUal,  4  Man.  &  Gr.  7U,  761 ; 
WUtskire  v.  Sidford,  1  Man.  &  R.  404  ;  Stedman  t.  Smith,  26  L.  J.  Q.  B. 
S14  ;  8  B.  &  B.  1 ;  Murley  y,  McDcrmott,  8  A.  &  E.  138  ;  Watton  t.  Grajf, 
14  Ch.  D.  192. 

(&)  See  Precedent  II.  and  the  notes  thereto. 
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the  pieces  of  land  and  hereds  first  hby  granted,  and  the 
land  over  wch  the  right  of  way  first  hinafter  described  is 
hby  granted,  recite  special  clause  authorising  exchanges  of 
easements  under  the  Settled  Land  Act,  1882 ;  and  the  sd  B. 
and  C.  are  the  trees  of  the  same  indre  of  settlemt  for  the 
pposes  of  the  said  Act "  (c) ;  Recital  of  D.*s  seisin  in  fee  of 
the  "  Y.  este,  wch  includes  the  pieces  of  land  and  hereds  Seisin  of 
secondly  hby  granted,  and  the  pieces  of  land  over  wch  the 
right  of  way  secondly  hinafter  described  is  hby  granted  ;  '* 
Akd  whas  the  sd  A.,  by  virtue  of  the  powers  of  the  Settled  Agree- 
Land  Act,  1882,  as  extended  by  the  sd  will  as  afsd,  has  "•"*• 
agrd  with  the  sd  D.  for  the  exchange  of  the  pieces  of  land 
and  hereds  first  hby  granted  for  the  pieces  of  land  and 
hereds  secondly  hby  granted ;  and  as  pt  of  the  terms  of  the 
sd  exchange  it  was  agrd  between  the  sd  A.  and  D.  that  the 
right  of  way  first  hinafter  described  and  hby  granted  shd  be 
granted  to  the  sd  D.  his  hrs  and  assigns,  owners  and 
occupiers  of  the  Y.  este,  in  mner  hinafter  expd,  and  that 
the  right  of  way  secondly  hinafter  described  and  hby 
granted  shd  be  granted  to  the  sd  A.  and  his  successors 
in  title,  owners  and  occupiers  of  the  X.  este,  in  mner 
hinafter  expd,  and  that  these  psnts  shd  contn  such  mutual 
restrictive  covts  as  to  bldg  and  as  to  the  user  in  other 
resps  of  the  respive  pieces  of  land  and  premes  hby  ex- 
changed as  are  hinafter  contd  ;  and  further  that  the 
sd  B.  and  C.  shd,  out  of  moys  in  their  hands  formg 
capital  moys  of  the  sd  settlemt  liable  to  be  invested  under 

the  afsd  Act,  pay  the  sum  of  £ to  the  sd  D.  for  equality 

of  exchange ;    \Recital  as  to  munimts  retained,  p.  898  ;] 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  Wit- 
sd  recited  agreemt,  and  in  conson  of  the  convce  by  way  of  "^""^  * 
exchange  hinafter  made  by  the  sd  D.  the  sd  A.  as  beneficial 
owner,  by  virtue  of  the  powers  vested  in  him  under  the 
Settled  Land  Act,  1882,  and  the  sd  will,  and  of  every  other 


(p)  See  also  the  other  fonns  of  recital  at  p.  496. 
K.E.— VOL.  I.  Y  Y 


690  EXCHANGES. 

^*n*  ^  power  him  enablg,  doth  hby  grant  unto  the  sd  D.,  PceU  hy 
life.  referee  to  scliMe  and  map,  $ee  p.  404,  Togb  with  full  right 
Right  of  and  liberty  for  the  sd  D.  his  hrs  and  assigns,  owners  and 
mL  A  occupiers  of  the  Y.  este,  &c.,  right  of  way,  see  p.  407,  To 
to  ue  of  HOLD  the  Same  Unto  and  to  thb  use  of  the  sd  D.  his  hrs 
owner.  |^j  assigns  for  ever,  subjt  to  the  leases  and  tenancies 
p^^^  affectg  the  pieces  of  land  hinbfe  conveyed ;  AND 
witne-eih.  THIS  INDRE  ALSO  WITNETH  that  in  further 
psuance,  &c.,  and  in  conson  of  the  convce  by  way  of  ex- 
change hinbfe  made  by  the  sd  A.,  and  of  the  sum  of  £ 

now  pd  to  the  sd  D.  by  the  sd  B.  and  C.  by  diron  of  the  sd 
A.  out  of  such  capital  moys  as  afsd  (the  rect,  &c.)  the  sd  D. 
as  beneficial  owner  by  the  diron  of  the  sd  A.  doth  hby  grant 

Grmnt  by  ^^^  ^®  ^^  ^'  *^^  ^'  -P^^^*  ^  referee  to  scMle  and  map, 
owner.  gee  p.  404,  ToGR  WITH  full  right  and  liberty  for  the  sd  B. 
Eight  of     j^qJ  q^  ^^^  their  hrs,  and   also   for  the   sd  A.  and  his 

way,  ^  '  ^ 

successors  in  title,  owners  and  occupiers  of  the  X.  este,  &c., 

Habendum  Tight  of  way,  p.  407 ;  To  HOLD  the  same  Unto  the  sd  B. 

toiuesof    and  c,  and  their  hrs,  subjt  to  the  leases  and  tenancies 

affectg  the  sd  respive  pieces  of  land  and  premes  lastly  hby 

conveyed,  to  uses  of  setUemt,  see  p.  422 ;  And  the  sd  A. 

by  tenant    doth  hby  for  himself,  his  hrs,  exs,  ads,  successors  and 

■^ctiTetf  ^signs,   and    so    as    by  virtue    of   the    provons    of  the 

boiiding.     Settled    Land    Act,    1882,    to    bind    not    only    himself 

psonally,   but  also   all    future    owners    and    occupiers  of 

the  hereds  taken  in  exchange  by  him  as  afsd,  and  to 

bind    such    hereds    into   whosesr   hands    the    same   may 

come,   covt  with    the   sd    D.   his    hrs    and    assigns,  the 

owner  or  owners  for  the  time  being  of  the  Y.  este,  that 

the  sd  A.  his  succors  and  assigns,  will,  &c.,  Govts  restrictivt 

of  bldg,  dc,  on   the   lands  taken  in  exchange  hy  A.,  see 

CoTen  t  P'  ^^^  '  ^^^  ^®  ^^  ^'  ^^^  ^^  ^^^  himself,  his 
by  owner    hrs,  exs,  ads  and  assigns,  to  the  intent  to  bind  not  only 

SbuUdUM.  himself  but  aH  psons  claimg  title 'under  him  to  the  hereds 

taken  in  exchange  by  him  as  afsd^  covt  with  the  sd  B.  and 

C,  and  theii'  hrs,  and  also  septely  with  the  sd  A.  and  his 

successors  in  title,  the  owner  or  owners  for  the  time  being 
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of  the  X.  este,  that  the  sd  D.  his  hrs  and  assigns  will,  &c., 
Covts  restrictive  of  bldg^  dtc,  on  lands  taken  by  D.  in  ex- 
change, see  pp.  804 — 818 ;  [^Provo  restrictg  A.'s  liability 
under  implied  covts  for  title,  if  required,  p.  440,  form  n.] ; 
]^Acknowemt  and  undertakg  by  A,  vnth  D.,  and  by  D.  tcith 
B.  and  C,  as  to  munim;ts  retained  by  them  resply,  p.  446]. 
In  witness,  &c. 

l^Two  schdUs  of  Peels  and  two  of  Munimts.'\ 
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INDEMNITY(a). 


I. 


ReciUlfl. 


ment. 


Wit- 
ncsseth. 


INDEMNITY  to  Purchaser  of  Land  Charged  tcith 
Debts  and  Leoacies,  effected  by  a  Demise  to 
Trustees  of  lands  of  which  the  Vendor  is  seized  in 
fee  (6). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2 ;  C.  and  D.,  trees, 
8.  Recitals  showg  that  A,  is  seised  in  fee  of  the  lands  "  intd 
to  be  hby  demised  ;  "   That  under  the  ivill  of  K.  he  became 

seised  in  fee  of  the este,  subjt  to  a  chge  of  debts  and 

legacies ;  Sale  and  convce  of  even  date  of  pt  of  the este 

to  B, ;  And  whas  upon  the  sd  sale  it  was  agrd  that  the  sd 
A.  shd  give  to  the  sd  B.  such  indemnity  agst  the  debts 
and  legacies  chged  by  the  sd  will  on  the  sd  hereds  and 
premes  conveyed  to  him  by  the  hinbfe  recited  indre,  and 
orwise  as  is  hinafter  contd  :  NOW  THIS  INDRE  WIT- 
NETH  that  in  psuance  of  the  sd  recited  agreemt,  and  in 
conson  of  the  premes,  and  of  the  sum  of  5s.  now  pd  to  the 


(a)  See  also  Bonds  and  Releases. 
^  ^  (Jb)  As  to  freeing  land  from  incumbrances  on  a  sale,  see  the  Conr.  Act, 

fleeing  1881,  s.  5,  above,  p.  536,  note  (e)  ;  and  as  to  settled  estates,  the  Settled  Land 
lands  from  Act,  1882,  ss.  5, 24.  An  indemnity  against  a  defect  of  title  should,  of  conxse, 
incum-        usually  be  by  a  separate  instrument,  in  order  that  the  defect  may  not  appear 

on  the  face  of  the  title. 
As  to  the  stamp  duty  on  indemnity  deeds  and  bonds,  see  the  headings 

Bond,  Covenant,  and  Mostoaoe  in  the  schedule  to  the  Htamp  Act,  1870 ; 

Lord  Canning  y.  Roper,  1  El.  k,  B.  164  ;  and  as  to  equitable  securities  under 

hand  only  by  way  of  indemnity,  see  the  Customs,  &c.,  Act,  1888,  51  Tic, 


brances. 
Stamp. 


c.  8,  s.  15. 
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sd  A.  by  the  sd  C.  and  D.  (c)  the  sd  A.  doth  hby  bargain,  Bwgun 
sell,  and  demise  unto  the  sd  C.  and  D.,  peels,  p.  402 ;  To  ^i^^* 
HOLD  the  same  Unto  the  sd  C.  and  D.,  their  exs,  ads,  and  to  trustees 
assigns,  for  the  term  of  1000  yrs  from  the  day  next  before  ^^  **™* 
the  date  of  these  psnts,  witht  impeachmt  of  waste,  upon  the 
trusts  hinafter  decld,  that  is  to  say :  Upon  trust  in  case  the  xjpon 
sd  B.,  his  hrs,  exs,  ads,  or  assigns,  shall  at  any  time  pay  or  ?*««*  *® 

indemnify 

incur  any  sum  or  sums  of  moy,  costs,  damages,  or  expses  pnichuer. 

in  respt  of  the  debts  and  legacies  chged  by  the  sd  will  of 

the  sd  K.  on  the  sd  hereds  and  premes  conveyed  to  the  sd 

B.  by  the  hinbfe  recited  indre  of  even  date  hwith,  or  any 

of  them,  or  by  reason  of  any  action,  pcdg,  claim,  or  demand 

in  respt  of  such  debts  or  legacies  or  any  of  them,  then  and 

in  every  such  case  the  sd  C.  and  D.,  or  the  survor  of  them, 

or  other  the  trees  or  tree  for  the  time  being  of  these  psnts, 

shall  by  and  out  of  the  rents  and  profits  of  the  sd  hereds 

and  premes  hby  demised,  or  by  the  sale  of  timber  or  minis, 

or  by  mtge  of  the  same  premes  or  any  of  them  for  all  or 

any  pt  of  the  sd  term,  or  by  all  or  any  of  the  means  afsd, 

or  by  any  other  reasble  means,  from  time  to  time  raise 

such  sum  or  sums  of  moy  as  shall  be  sufft;  to  pay  and 

satisfy  all  sums  of  moy,  damages,  costs,  and  expses  wch 

the  sd  B.,  his  hrs,  exs,  ads,  or  assigns,  shall  pay  or  incur 

as  afsd,  and  also  such  sum  or  sums  of  moy  as  shall  be 

required  to  satisfy  all  costs  and  expses  incurred  in  or  about 

the  exon  of  the  trusts  of  the  sd  term,  or  wch  the  sd  trees 

or  tree  may  incur  in  conseqce  of  any  action  or  other  pcdg 

wch  may  be  instituted  for  ndsg  any  moy  under  the  trusts 

of  the  sd  term  or  in  anywise  relatg  thto,  and  shall  apply 

the  moys  so  to  be  raised  as  afsd  accdly,  and  shall  pay  the 

surplus,  if  any,  of  the  same  moys  to  the  sd  A.,  his  hrs  or 

assigns.  And  subjt  and  witht  prejudice  to  the  trusts  afsd,  shall 

permit  the  sd  A.,  his  hrs  and  assigns,  to  rece  the  rents  and 

(<;)  A  nominal  consideration  is  stated,  and  the  words  *'  bargain  and  sell"  j^  ^ 
added  in  order  to  raise  a  nse  in  favour  of  the  trustees,  without  which  the^  nominal 
Would  only  obtain  an  iiUeresse  termini  until  actual  entiy  ;  see  1  Day.  Prec,  considera- 
p.  65  ;  Elph.  Introd.  Conv.,  p.  225.  tion. 
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profits  of  the  premes  hby  demised  for  his  and  their  otvh 
ProTiM  benefit :  Provd  always  and  it  is  hby  agrd  and  decld  that 
iTtwrnT  ^^  ^^^  ^^  claim  or  demand  shall  be  made  agst  the  sd  B., 
his  hrs  or  assigns,  or  agst  the  sd  hereds  and  premes  con- 
veyed to  the  sd  B.  by  the  hinbfe  recited  indre  of,  &;c., 
in  respt  of  any  of  the  sd  debts  or  legacies  within  the  period 

of yrs  from  the  date  of  these  psnts,  or  in  case  all 

claims  and  demands  wch  shall  be  so  made  shall  be  orwise 
paid  and  satisfied  within  8  calr  months  next  after  the  same 
resply  shall  have  been  made,  and  if  the  sd  B.,  his  hrs,  exs, 
ads,  and  assigns,  and  also  the  sd  trees  or  tree  shall  be 
reimbursed  and  satisfied  by  the  sd  A.,  his  hrs,  exs,  ads, 
or  assigns,  upon  demand,  all  such  moys,  damages,  costs, 
and  expses,  as  he  or  they  resply  shaU  pay  or  incur  in  respt 
of  the  premes,  then  and  in  such  case  the  sd  term  of  1000 

yrs  shall  immedly  on  the  expiron  of  the  sd  period  of 

yrs  be  assigned  or  surrendered  to  the  sd  A.,  his  hrs,  exs, 

ads,  or  assigns,  if  so  required,  or  shall  orwise  cease  and 

ProTiiioi    determine  :  And  it  is  hby  agrd  and  decld  that,  upon  any 

Uonof**^'  ™*g®  purportg  to  be  made  in  psuance  of  the  trusts  hinbfe 

mortgft-      contd,  the  mtgee  or  mtgees  shall  not  be  bound  to  enquire 

**"''  as  to  the  necessity  or  occasion  for  raisg  any  moy  for  the 

pposes  afsd,  or  to  see  to  the  applicon  of  his  or  their  mtge 

moy,  and  any  such  mtge  may  be  made  with  a  power  of  sale 

and  with  such  other  provons  as  may  be  deemed  expedient : 

Isooipoift-  And  it  is  hby  decld  that  the  same  corts  shall  be  deemed 

BtatatoiT    ^^  ^®  ^^y  ii^phed  on  the  pt  of  the  sd  A.  as  if  these  psnts 

coTenante   bad  been  a  conveyce  by  way  of  mtge  and  the  sd  A.  had 

been  expd  to  bargain,   sell,   and  demise  the  premes  hby 

bargained,  sold,  and  demised  as  beneficial  owner  (a).     Ix 

WITNESS,  &c. 


CoTenants  C**)  Probably  this  is  a  "mortgage*'  within  the  Con  v.  Act,  1881,8.2,  bo 
for  title.  that  the  insertion  of  the  words  ''  as  beneficial  OWner  "  would  imply  the 
ooTenants  for  title  nnder  s.  7  (1)  (C.)  of  the  Act,  see  Mobtoagbs  ;  bnt  to 
avoid  question  the  statutory  covenants  are  expressly  incorporated.  The 
trustees*  receipt  clause  and  power  to  appoint  new  trustees  are  supplied  by 
the  Conv.  Act,  1881,  ss.  31,  36 ;  see  SBTTLsaiENTS. 
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DEED  of  Declahation  of  Trust  of  a  Sum  of  Consols 
produced  by  Investment  of  part  of  Purchase- 
Moneys  for  Indemnifying  the  purchaser  against  a 

CONTINOENT  EqUTTABLE    ChARGE. 

Pjlbties,  a.,  vendor,  1 ;  B.,  pchaser,  2 ;  C.  and  D.,  trees,  8. 
Recite  convce  of  even  date  by  A.  to  B.  of  *^  certn  hereds  B«citaLi. 

situate  in  the  parish  of ,  in  the  coy  of ,  known  as^  ConT«y- 

&c.,  and  formg  pt  of  an  este  called  the este  "  ;  And  ^^  ^^ 

WHAS   during  the  investigon   of  the  title   to  the  premes  PuchaMr 
comprd  in  the  hinbfe  recited  convce  of  even  date  hwith.  r^'^^. 

^  notice  of 

the  sd  B.  i*eced  notice  of  a  contingent  equitable  chge  on  oontingent 

the  sd este  of  the  sum  of  £ ,  raisable  with  intt,  X^^^* 

and  payable  to  such  child  or  chn  of  the  late  L.  as  shall 
attain  the  age  of  21  yrs :  And  whas  the  sd  L.  had  2  chn 
only,  namely  M.  and  N.,  who  are  minors  of  the  respive  ages  Penona 

of yrs  and yrs  or  thabouts ;  And  whas  it  has  cLi^ 

been  agrd  that,  for  the  ppose  of  indemnifying  the  sd  B.,  Agreement 
his  hrs  and  assigns,  and  the  sd  hereds  conveyed  to  him  as  n^^*"** 

afsd,  agst  the  sd  contingent  chge  of  £ and  intt,  in  case  parcluuwr. 

the  same  shall  become  raisable  and  payable,  and  from  aU 

claims  in  re^t  thof,  a  sum  of  £ ,  pt  of  the  sd  pchase- 

moy  of  £ ,  shd  be  invested  in  the  names  of  the  sd  C, 

a  tree  nominated  by  the  sd  A.,  and  of  the  sd  D.,  a  tree 
nominated  by  the  sd  B.,  upon  the  trusts  hinafter  decld,  and 
that  the  sd  A.  shd  enter  into  the  covts  hinafter  contd ;  And  inTestment 
wHAS  immedly  before  the  exon  of  these  psnts,  the  sd  B.  ^^^r!*^ 
has,  with  the  approbon  of  the  sd  A.,  invested  the  sum  of  chaee- 

£ ,  pt  of  the  sd  pchase-moy  wch  in  the  sd  convce  is  ™**''®^' 

stated  to  have  been  pd  to  the  sd  A.,  in  the  pchase  of  the 

sum  of  £ £2  15s.  per  cent.  Consolidated  Stock,  in  the 

names  of  the  sd  C.  and  D.     NOW  THIS  INDRE  WIT-  "^^ 
NETH  that  in  psuance  of  the  sd  recited  agreemt  and  in 
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To  indem- 
nify pnr- 
ehMor. 


Deoluation  consoii  of  the  premes,  it  is  hby  agrd  and  decld  that  the  sd 
C.  and  D.^  their  exs  and  ads,  shall  stand  possed  of  the  sd 

sum  of  £ Stock  as  a  fund  for  keepg  indemnified  the 

sd  hereds  comprd  in  and  conyejed  by  the  sd  indre  of  even 
date  hwith  and  every  pt  thof,  and  the  sd  B.,  his  hrs  and 

assigns,  in  respt  thof,  agst  the  sd  sum  of  £ and  intt 

chged  thron,  and  raisable  and  payable  in  the  events  afsd, 
and  all  sums  of  moy,  costs,  and  expses,  wch  the  sd  B., 
his  hrs,  exs,  ads,  or  assigns,  may  at  any  time  hrafter  incur 
or  become  liable  to  pay  by  reason  of  any  claims,  demands, 
actions,  or  prcdgs,  to  be  made  or  instituted  at  any  time  or 
times  hrafter  by  the  sd  M.  and  N.,  or  either  of  them,  or 
the  exs,  ads,  or  assigns,  of  either  of  them,  in  respt  of  the 

sd  sum  of  £ and  intt,  or  any  pt  thof ;  and  in  case  the 

sd  B.,  his  hrs,  exs,  ads,  or  assigns,  shall  be  called  upon  to 

pay  and  shall  pay  the  sd  sum  of  £ and  intt,  or  any  pt 

thof  resply,  or  any  such  costs  or  expses  as  afsd,  then  upon 
trust  at  the  request  of  the  sd  B.,  his  hrs,  exs,  ads,  or 
assigns,  by  and  out  of  the  divds  of  the  sd  Stock,  or  by  the 
sale  of  the  same,  or  a  competent  pt  thof,  to  repay  to  and 
reimburse  him  and  them  all  sums  of  moy,  costs  and  expses 
wch  he  or  they  shall  so  pay,  togr  with  intt  thron  at  the 
rate  of  5  per  cent,  per  annum  from  the  time  of  the  same 
havg  been  pd,  and  also  to  pay  all  expses  of  raisg  the  same 
and  carr}'ing  the  psnt  trusts  into  effect,  and  subjt  to  the 

trusts  afsd   shall   stand  possed  of  the  sd  sum  of  £ 

Stock  and  the  divds  thof  In  trust  for  the  sd  A„  his  exs, 
ads,  and  assigns ;  And  until  such  request  as  last  afsd 
shall  be  made  shall  permit  him  and  them  to  rece  the  divds 
of  the  sd  sum  of  £ Stock ;  And  in  case  no  such  claim. 

If  no  eUim  d^^<^^>  action,  or  pcdg  as  afsd,  shall  be  made  or  instituted 

before  the day  of in  the  3T ,  ue,  12  yr$  from 

the  day  when  the  younger  child  wiU  attain  the  age  of  21  (a), 
or  in  case  the  sd  M.  and  N.  shall  both  die  witht  havg 


Sabject 
thereto 
topaj 
interest 
to  rendor. 


(a)  See  the  Real  Property  Limitation  Act,  1874,  s.  8. 
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attained  the  age  of  21  yrs,  or  both  or  either  of  them  the  sd  M. 
and  N.  shall  attain  the  age  of  21  yrs,  and  the  sd  A.,  his  exs 
or  ads,  shall  pay  to  them  or  him  (as  the  case  may  be),  or  to 

their  or  his  exs  or  ads,  the  sd  sum  of  £ ,  togr  with  such 

intt  as  may  become  payable  thron,  and  shall  also  pay  to  the 
sd  6.,  his  hrs,  exs,  ads,  or  assigns  all  costs  and  expses 
wch  he  or  they  may  have  incurred  or  become  liable  to  pay  by 
reason  of  any  such  claim,  demand,  action,  or  pcdings  as  afsd: 

Then  upon  trust  to  transfer  the  sd  sum  of  £ Stock,  To  tmnafcr 

or  so  much  thof  as  shall  not  have  been  sold  or  disposed  of  for  ^  ^®"  ^^' 
the  pposes  afsd,  to  the  sd  A.,  his  exs,  ads,  or  assigns  :  AND  Farther 
THIS  INDEE  ALSO  WITNETH  that  in  psuance  of  the  "^^^^^ 
sd  agreemt,  and  in  conson  of  the  premes  the  sd  A.  doth  hby 

chge  the  sd  sum  of  £ and  intt  (in  the  events  in  wch  the  Charge  by 

same  will  become  raisable  and  payable   as   afsd)   on   the  remainder 

remaining  portion  of  the  sd este,  in  exoueron  of  the  °^  «*»*«i 

sd  hereds   comprd  in  the  sd  indre    of  even   date   hwith : 
And  doth  hby  covt  with  the  sd  B.,  his  hrs  and  assigns,  that  and  core- 
he  the  sd  A.,  his  hrs,  exs,  and  ads,  will  keep  effectually  indem-  ^emnity. 
nified  the  sd  B.,  his  hrs,  exs,  ads,  and  assigns,  and  the  sd 
hereds  comprd  in  the  sd  indre  of  even  date  hwith  agst  the 

sd  sum  of  £ and  intt,  and  every  pt  thof,  and  all  such 

costs,  expses,  claims,  demands,  actions^  and  pcdgs,  as 
afsd  (6).    In  witness,  &c. 


(V)  The  power  to  appoint  new  trustees  is  supplied  by  the  CJonv.  Act,  1881, 
s.  31 ;  see  BETTLEMBirrs. 
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m. 

INDEMNITY  to  a  Purchaser  against  a  Perpetuai* 
Bent-chabge  by  the  Creation  of  another  Rent- 
charge  ovt  of  part  of  the  property  subject  to  the 
original  rent-charge  (a). 

Recitals.         PARTIES,  A.,  vcndor,  1 ;  B.,  pchaser,  2 :  Recite  convce  of 
Convey-      ^^^^  ^^^  j^  ^^  ^  jj^^  ^y  a  |.]jg  hereds  shortly  described  in 

even  date,  the  1st  Bchdle  hto : ''  And  whas  the  sd  hereds  descd  in  the 
Creation     1st  schdle  hto  togr  with  the  hereds  descd  in  the  2Dd  schdle 
charge.       hto  to  wch  the  sd  A.  is  entled  in  fee  simple  are  subjt  to  a  per- 
petual yrly  rent-chge  of  £ for  the  benefit  of  C,  his  hrs 

and  assigns,  wch  was  chged  thron  by  an  indre,  &c.,  and  to 

the  powers  and  remedies  thby  given  to  the  sd  C,  his  hrs  and 

assigns,  for  secorg  the  sd  rent-chge  ;  And  whas  upon  the  sale 

Contract     by  the  sd  A.  to  the  sd  B.  of  the  sd  hereds  described  in  the 

axid  in-       ^^^  schdle  hto,  it  was  agrd  that  the  sd  A.  should  exte  and  give 

demnity.     to  the  sd  B.  such  indemnity  agst  the  sd  rent-chge  as  is 

Wit-  hinafter  contd ;  NOW  THIS  INDRE  WITNETH  that  in 

psuance  of  the  sd  agreemt,  and  in  conson  of  the  premes  the 

Covenant,    sd  A.  hby  covts  with  the  sd  B.,  his  hrs  and  assigns,  that  the 

Rent-         sd  yrly  rent-chge  of  £ shall  henceforth  be  wholly  borne 

^^  *®  hy  and  dischged  out  of  the  sd  hereds  described  in  the  2nd 
by  here-  schdle  hto  in  exoneron  of  the  sd  hereds  described  in  the  Ist 
in^eoora?  schdle  hto ;  and  further  that  he  the  sd  A.,  his  hrs,  exs,  ads, 
sehedale.  and  assigns  will  at  all  times  hrafber  keep  the  sd  B.,  his  hrs. 
Indemnity,  ^^g^  ^ds,  and  assigns,  and  the  sd  hereds  described  in  the  1st 
schdle  hto  efiectly  indemnified  agst  the  sd  rent-chge,  and  all 
claims,  demands,  costs  and  expses  in  respt  thof ;  AND  THIS 
Further  INDRE  FURTHER  WITNETH  that  in  psuance  of  the  sd 
wimesaeth.  ^qqjj^^^  ^nd  in  conson  of  the  premes,  the  sd  A.  doth  hby  grant 


Grant. 


(a)  This  is  a  more  efficacious  mode  of  securiog  the  indemnity  than  the 
common  one  of  giving  merely  powers  of  distress  and  entry  and  perception 
of  rents  (as  in  the  next  Precedent)  ;  see  p.  325,  note. 
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unto  the  sd  B.  All  and  singr  the  sd  hereds  specified  in  the  Parcels. 
2nd  Bchdle  hto,  To  hold  the  same  premes  Unto  the  sd  B.  Haben- 
and  his  hrs,  to  the  uses  and  upon  the  trusts  hinafterdecld  con-     "'• 
cerning  the  same^  that  is  to  say,  To  the  use  that  the  sd  B.,  To  nae  that 
his  hrs  and  assigns,  may  henceforth  rece  a  yi-ly  rent-chge  of  J^J|J^^ 

£ ,  the  a/mt  of  the  rent-chge  to  he  indemnified  agst,  to  be  rent- 

chged  upon  the  sd  hereds  described  in  the  2nd  schdle  hto,  ^   ^^^ 

and  to  be  payable  by  quarterly  paymts  on  the day  of 

,  (fee,  the  days  of  paymt  to  be  the  same  as  those  of  the 

rent-chge  to  he  indemnified  agst,  witht  any  dedon,  the  first  of 

such  paymts  to  be  made  on  the day  of next ;  And  With 

TO  THE  FURTHER  USE  that  the  sd  B.,  his  hrs  and  assigns,  ^^^ra  for 
shall  have  all  such  powers  and  remedies  for  the  recovery  of  recorery 
such  rent-chge  as  are  conferred  on  owners  of  rent-chges    ^'^ 
by  the  Conveyancing  and  Law  of  Property  Act,  1881,  or  may 
orwise  by  law  be  available  in  that  behalf,  and  subjt  and 
chged  as  afsd  To  the  use  of  the  sd  A.,  his  hrs  and  assigns:  Sabject 
Provd  always,  and  it  is  hby  agrd  and  decld  that  the  sd  ^^^^^  *° 

use  of 

yrly  rent-chge  of  jE hby  created,  is  limd  to  the  sd  B.,  vendor. 

his  hrs  and  assigns,  to  the  intent  that  the  same  rent-chge  and  ^^^ 
the  powers  and  remedies  for  the  recovery  thof  may  be  an  be  i^em- 
indemnity  to  the  sd  B.,  his  hrs  and  assigns,  and  the  sd  ^^Y^ 

•         «  .         «  purchafler* 

hereds  described  inthe  1st  schdle  htoagstthe  sd  yrlyrent-chge 

of  £ created  by  the  sd  indre  of,  &c.,  and  all  arrears  thof, 

and  all  powers  and  remedies  for  recoverg  and  enforcg  paymt  of 
the  same,  and  all  actions,  pcdgs,  claims,  and  demands  for  and 
in  respt  of  the  sd  last  mentd  rent-chge  or  any  pt  thof,  for  wch 
ppose  it  is  hby  agrd  and  decld  that  if  and  whenever  any  dis- 
tress or  entry  for  any  arrears  now  due,  or  hrafter  to  accrue 

due,  in  respt  of  the  sd  yrly  rent-chge  of  £ created  by  the 

sd  indre  of,  (fee,  shall  at  any  time  or  times  hrafter  be  made 
upon  the  sd  hereds  described  in  the  1st  schdle  hto,  or  any 
pt  thof,  or  if  and  whenever  any  claim  or  demand  for  any 
such  arrears  shall  be  made  upon  the  sd  B.,  his  hrs  or  assigns, 

(J)  As  to  the  statutory  powers  of  distress,  &c.,  for  recoTery  of  a  rent- 
chaige,  see  p.  682,  note. 
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then  the  sd  B.,  his  hrs  or  assigns  shall  apply  thesd  yrly  rent- 

chge  hby  created,  and  all  moys  reced  by  him  or  them  mider 

any  exercise  of  the  powers  and  remedies  for  the  recovery  thof, 

in  satisfon  and  dischge  of  all  such  arrears  or  future  paymts  of 

the  sd  rent-chge  limd  by  the  sd  indre  of,  &c.y  and  of  all  costs 

and  expses  wch  the  sd  B.,  his  hrs  or  assigns,  shall  from  time  to 

time  pay  or  incur  by  reason  or  in  consequce  of  such  distress, 

entry,  claim  or  demand  as  afsd,  or  in  or  about  the  exon 

And  sub-    of  the  powers  of  these  psnts  :  And  it  is  hby  further  agrd 

to  be  io      s^d  decld  that  until  some  distress  or  entry  shall  be  made 

*™^  '**'     upon  the  sd  hereds  described  in  the  1st  schdle  hto  or  some 

Tendor.  ^ 

pt  thof  m  respt  of  the  sd  yrly  rent-chge  created  by  the  sd 
indre  of,  &c.,  or  until  the  sd  B.,  his  hrs  or  assigns,  shall  be 
called  upon  to  make  and  shall  make  some  paymt  in  respt  of 
the  last-mentd  rent-chge,  the  sd  B.,  his  hrs  and  assigns, 
shall  stand  possed  of  the  sd  rent-chge  hby  created  in  trust 
for  the  sd  A.,  his  hrs  and  assigns.     In  witness,  &c.  (c). 

Two  schdles. 


IV. 


Wit- 
nessoth. 


INDEMNITY  against  a  Perpetual  Kent-Charge  by 
grant  of  Power  of  Distress  over  and  Entry  upon 
part  of  the  Land  Subject  to  the  Eent-chargb  (a). 

Parties,  A,,  vendor,  1 ;  B.,  pchaser,  2 :  Recitals  as  in  last 
Prect.    NOW  THIS  INDRE  WITNETH  that  in  psuance 


(p)  Notice  of  this  deed  should  be  endorsed  on  the  last  oonveyanoe  of  the 
hereditaments  in  the  second  schedule,  so  that  purchasers  may  take  with 
notice.  Covenants  for  title,  if  any,  should  be  absolute  covenants  as  in  a 
mortgage ;  the  statutory  oovenants  in  the  Ck)nY.  Act,  1881,  s.  7  (1,  D.),  may 
be  incorporated  as  at  p.  439,  but  they  do  not  very  well  fit  the  case.  For  a 
full  form  of  limitation  of  a  rent-charge,  see  p.  582. 

(a)  It  is  not  uncommon  to  give  an  indemnity  by  powers  of  distress  and 
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of  the  sd  recited  agreemt  and  in  conson  of  the  premes,  the 
8d  A.  doth  hby  covt  with  and  grant  to  the  sd  B.,  his  hrs  and 
assigns^  that  if  and  whenever  any  distress,  entry,  claim,  or  Pover  of 
demand  shall  be  made  upon  the  sd  hereds  specified  in  the  ^^^  ^ntiy. 
1st  schdle  hto,  or  any  pt  or  pts  thof,  or  upon  the  sd  B.,  his 

hrs  or  assigns,  in  respt  of  the  sd  rent-chge  of  £ ,  or  any 

pt  thof,  then  and  in  every  such  case  it  shall  be  lawful  for  the 
sd  B.,  his  hrs  or  assigns,  to  enter  into  and  distrain  upon  the 
sd  hereds  specified  in  the  2nd  schdle  hto,  or  any  pt  thof,  in  the 
same  mner  in  wch  landlords  may  do  for  non-paymt  of  rent 
reserved  upon  leases  for  yrs  and  also  to  enter  into  and  retain 
posson  of  and  take  the  rents  and  profits  of  the  same  hereds 
and  premes,  or  any  pt  thof  (such  posson  when  taken  to  be 
witht  impeachmt  of  waste),  to  the  intent  that  and  until  by 
the  means  afsd  or  orwise  the  sd  B.,  his  hrs  or  assigns  shall 
be  fully  pd  and  satisfied  all  sums  of  moy,  costs,  damages, 
and  expses  wch  he  or  they  may  have  paid  or  incurred  by 
reason  of  any  such  distress,  entry,  claim,  or  demand  as  afsd,  or 
any  action  or  pcdg  for  recoverg  paymt  of  the  sd  rent-chge  of 

£ or  orwise  in  relon  thto,  and  also  the  costs,  and  expses 

attendg  any  distress,  entry,  or  pcdg  made  or  taken  under  the 
authority  of  these  psnts.     In  witness,  &c.  (i). 

Two  schdles. 


eotry  in  cases  of  this  kind ;  bat  the  precedent  is  subject  to  the  doubt 
already  adverted  to  (p.  325,  note,  and  p.  661,  note)  whether  such  powers 
can  be  valldlj  given  in  perpetaity,  and  also  whether  the  power  of  distress 
is  not  invalidated  bj  the  Bills  of  Sale  Acts.  The  former  doubt  might  be 
obviated  by  limiting  the  powers  to  lives  in  being  and  21  years ;  see  p.  454, 
form  XVI. 
(If)  See  note  on  last  page  as  to  notice. 


702 


INDEMNITY. 


DEED  of  Indemnity  hy  Yendob  to  Pdbchaser  in 
respect  of  Defective  Title,  the  Indemnity  being 
in  the  form  of  Absolute  Covenants  for  Title  as 
in  a  MoBTOAGB. 

B«dtaU         Pamties,  a.,  vendor,  1 ;  B.  pchaser,  2  :  Whab  by  an  indre 
CoDTeyuee  bearing  even  date  with  these  psnts,  and  expd,  &c.,  a  messe 

dAte.         &nn  and  lands  known  as ,  situate,  &c.,  comprisg 

acres  or  thrabouts,  have  for  the  conson  thrin  mentd  been 
conveyed  by  the  sd  A.  to  the  use  of  the  sd  B.,  his  hrs  and 
assigns,  and  in  the  sd  indre  the  usual  qualified  covts  by  the 
sd  A.  for  title  to  and  further  assurce  of  the  premes  are 
implied  by  law  by  his  being  expd  to  convey  as  beneficial 
Defect  ill  owner :  And  whas  upon  the  investigon  of  the  title  to  the 
^^  ^^'     sd  hereds  the  deeds  and  docmts  pdced  by  the  sd  A.  as 

evidencg  his  title  thto  appeared  to   show  a  title  to  

acres  only,  but  the  whole  of  the  premes  expd  to  be  conveyed 

by  the  sd  indre  of  even  date  hwith,  have  for  upwards  of 

yrs  past  been  in  the  undisturbed  ownership  and  enjoymt  of 
^f^S**"^  the  sd  A.,  or  the  psons  under  whom  he  claims  title :  And 
oontnet  WHAS  the  sd  B.  accepted  the  title  to  the  premes  and  com- 
for  indem-  pieted  the  pchase  thof  as  a&d  upon  an  agreemt  that  the  sd 

(0)  The  following  is  a  fonn  of  redtal  where  the  investigatioii  of  the  title 
is  dispensed  with  on  an  agreement  that  the  vendor  shall  aheolntelj  guaran- 
tee it  : — 

Itecital  *'  "^ND  WHAS  upon  the  sale  of  the  premes  to  the  sd  B.  an 

where  in-    investigon  into  the  title  of  the  sd  A,  was  dispensed  with  by 

of  tiUe  ^^  the  sd  B.,  and  the  sd  pchase  has  been  completed  upon  an 

dispensed    agreemt  that  the  sd  A.  shd  give  an  absolute  guarantee  of 

such  title,  and  shd  for  that  ppose  enter  into  absolute  covts 

tor  the  title  to  and  further  assurce  of  the  premes  in  mner 

hinafter  expd,  wch  covts  are  intd  to  override,''  d-c,  as  in  the 

text. 
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A.  shd  enter  into  absolute  covts  for  the  title  to  and  further 
assurce  of  the  same  as  hiuafter  expd,  and  wch  covts  are  intd 
to  override  and  be  in  no  wise  controlled  by  the  qualified  or 
restrd  covts  implied  in  the  sd  convce  of  even  date  hwith 
as  afsd  :  NOW  THIS  INDRE  WITNETH  that,  in  psuance  Wit- 
of  the  sd  agreemt  and  in  conson  of  the  premes,  the  sd  A.  ^^^  ' 
hby  covts  with  the  sd  B.,  his  hrs  and  assigns,  That,  in  addi-  of  statutoiy 
tion  to  the  qualified  or  restricted  covts  by  the  sd  A.  for  the  f^p^JJjJ** 
title  to  and  further  assurce  of  the  sd  premes  wch  are  implied 
in  the  sd  convce  of  even  date  hwith,  the  same  or  the  like 
covts  for  the  title  to   and  further  assurce  thof  shall  be 
deemed  to  be  thby  implied  on  the  pt  of  the  sd  A.,  but  witht 
any  qualificon  or  restron  as  regards  the  psons  to  whose  acts, 
defaults,  or  omissions,  such    covts    extend  (b).      In  wit- 
ness, &G. 


VI. 

COVENANT  of  Indemnity  by  Vendor  to  pwrchaser  against 
certain  Incumbrances  and  Succession  duty  (c). 

Pabtibs,  a.,  vendor,  1 ;  B.^pchaser,  2. 

Whas  the  estes  of  the  sd  A.,  situate  in  the  coy  of ,  are  B«eitals. 

now  subjt  to  the  sevl  legacies,  annies,  jointure,  yrly  sums,  ^"^™" 
portions,  and  chges  specified  in  the  schdlejhto :  Convce  of  even  Conyey- 

daie  of,  "farm  and  hereds  called  the farm,  containing *'^®®  ^}^ 

acres,  situate, ,  &c.,  formmg  part  of  the  sd  estes  " 

to  B. ;  And  whas  upon  the  sd  sale  it  was  agrd  that  the  sd  Agreement. 


{b)  If  preferred  the  covenants  may  be  set  oat  at  length  as  in  a  mortgage, 
mtCtatU  mutandU ;  bat  the  mode  above  adopted  seems  the  best.  The 
statutory  mortgage  coyenants  in  the  Cony.  Act,  1881,  s.  7,  do  not  fit  the 
case,  and  cannot  bo  made  nse  of. 

(c)  It  might  be  proper  to  extend  this  to  "  estate  duty  "  under  the  "  Cus- 
toms, fcc,  Act,  1889,  8.  5." 
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A.  slid  exte  and  give  to  the  sd  B.  such  indemnity  agst  the 

sd  incuDibces  and  the  succession  duty  hinafter  mentd  as  is 

CoTenant    hinafter  contd  :  NOW  THIS  INDRE  WITNETH  that  in 

to  mdem- 

Lity.  psuance,  &c.,  and  in  conson  of  the  premes,  the  sd  A.  hby 

covts  with  the  sd  B.,  his  hrs  and  assigns,  that  the  sd  A.,  his 
hrs,  exs,  ads,  or  assigns,  will  at  all  times  hrafter,  well  and 
sufitly  indemnify  and  keep  indemnified  the  sd  B.  his  hrs,  exs, 

and  assigns,  and  also  the  sd farm  and  every  pt  thof,  agst 

the  paymt  of  all  and  singr  the  sd  legacies,  annies,  jointure, 
jrly  sums,  portions,  and  chges  specified  in  the  sd  schdle 
hto,  and  every  pt  thof  resply,  and  all  intt  to  become 
due  thron  resply,  and  all  arrears  and  growing  and  future 
paymts  of  the  sd  annies,  jointure  and  yrly  sums,  and 
also  agst  all  the  succession  duty  to  become  payable  on  the 
cesser  or  satisfon  of  the  sd  respive  annies,  jointure  and  yrly 
sums,  and  agst  all  actions,  pcdgs,  accounts,  claims,  demands, 
costs,  and  expses  whatsr,  in  conseqce  of  the  non-paymt 
of  the  sd  legacies,  &c.,  intt,  arrears  and  growing  or  future 
paymts  and  succession  duty  or  any  of  them  or  any  pt  thof 

To  piodaoe  f  ggply  q^  orwise  in  relon   thto;    And  further,  that  the 

evidonce  of 

aaiisfac-     sd  A.,  his  hrs  or  assigns,  will  at  any  time    after  the  sd 
**°'^'  respive  chges  and  incumbces  specified  in  the  schdle  hto, 

or  the  sd  succession  duty  shall  have  been  satisfied  or  dis- 
chged,  or  shall  have  ceased,  at  the  request  and  cost  of  the  sd 
B.,  his  hrs  or  assigns,  pduce  to  him  or  them  such  evidce 
of  such  satisfon,  dischge  or  cesser  as  shall  be  in  the  posson 
or  power  of  the  sd  A.,  his  hrs  or  assigns ;  And  also  that, 
(Sec,  incumbces  and  duty  to  be  chged  on  the  rest  of  A^s  estes 
in  exoneron  of  the  pt  sold,  see  p.  697.    In  witness,  &c. 

ISchdle.'] 
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VII. 

BOND  (a)  of  Indemnity  from  Vendor  to  purchaser  | 

where  Title  Deeds  Lost. 

Obligon  of  bond  from  A.  to  B.,  p.  228. 

Recitals  of  pchase  and  cavce  of  even  date :  And  whas  the  Reeitali. 
deeds  and  munimts  of  title  relatg  to  the  premes  by  the  sd  Loss  of 
recited  indre  expd  to  be  granted  and  assigned  resply  [wch  are  ^*®^ 
specified  in  the  schdle  hmnder  written]  are  stated  by  the  sd 
A.  to  have  been  lost  or  mislaid  :  NOW  THE  CONDON,  Condition. 
&c.,  that  if  the  sd  A.,  his  hrs,  exs,  or  ads,  shall  use  his  and 
their  best  endeavours  to  discover  the  sd  deeds  and  munimts 
[specified  in  the  sd  schdle  hto],  and  shall,  in  case  the  same 
or  any  of  them  shall  be  found,  forthwith  deliver  the  same 
whole,  uncancelled,  and  undefaced,  or  in  the  condon  in  wch 
the  same  shall  be  found,  to  the  sd  B.,  his  hrs,  exs,  ads,  or 
assigns,  and  if  the  sd  A.,  his  hrs,  exs,  or  ads,  shall  at  all 
times  hrafier  keep  indemnified  the  sd  B.,  his  hrs,  exs,  ads, 
and  assigns,  and  all  and  every  pt  of  the  premes  by  the  sd 
recited  indre  expd  to  be  granted  and  assigned  resply  agst 
all  mtges  and  incumbces  whatsr  in  anywise  affectg  the 
premes,  or  any  of  them,  or  any  pt  thof,  other  than 
incumbces  to  be  created  by  the  sd  B.,  his  hrs,  exs,  ads, 
or  assigns,  and  agst  all  actions,  pcdgs,  claims,  and  demands, 
costs,  damages,  and  expses  wch  may  be  brought  or  made 
agst  him  or  them,  or  wch  he  or  they  may  sustain  or  incur 
by  or  by  means  of  any  pson  or  psons  who  shall  or  may  have 
or  claim  any  este,  title,  or  intt  in  or  to  the  premes,  or 
any  pt  thof,  other  than  psons  claimg  under  the  sd  B., 
Then,  &c. 

[Schedule.] 


(a)  As  to  the  use  of  bondSi  see  p.  223,  note. 
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vin. 

BOND  of  Indemnity  to  Tenant  paying  Rent  where 

Title  in  Dispute. 


Agree- 
ment to 
pay  rent. 


Beeitals.         ObUgon  of  Bond  from  A.  to  B.,  p.  228. 

peiuUng.  Whas  an  action  [dispute]  is  now  pendg  between  the 
above  bounden  A.  and  other  psons  concerning  the  right  to 
or  intt  in  the  reversion  of  the  house  and  premes  situate  at^ 
&c.,  wch  are  now  occupied  or  held  by  the  above-named 
B.,  under  a  lease  thof,  dated^  &c.,  and  made  between,  &c. : 
And  whas  the  sd  B.  has  nevs  agrd  to  pay  the  rest 
of  the  sd  house  and  premes  as  the  same  shall  grow  dae  to 
the  sd  A.  upon  the  sd  A.  agreeing  to  indemnify  him  in 

Condition,  respt  thof :  NOW,  &c.,  that  if  the  sd  A.,  his  hrs,  exs,  ads, 
or  assigns,  shall  pay  to  the  sd  B.,  his  hrs,  exs,  ads,  or 
assigns,  aU  such  rent,  sums  of  moy,  costs,  and  damages  as 
the  sd  B.,  his  hrs,  exs,  ads,  or  assigns,  shall  by  due  process 
of  law  or  orwise  be  compelled  to  pay,  and  all  costs  and 
damages  wch  he  or  they  shall  orwise  sustain  by  reason  of 
his  or  their  paying  the  sd  rent  or  any  pt  thof  to  the  sd  A., 
his  hrs  or  assigns  in  mner  afsd,  Then,  &c. 


IX. 


DEED  of  Indemnity  by  Husband  and  Wife  to  Tntstees 
making  an  unauthorised  Transi-t.r  of  part  of  the 
Settled  Funds  (a). 

Pasties,  A.  and  B.,  his  wife,  1 ;  C.  and   D.,   trees,  2. 
Recite  settlemt  on  marre  of  A.  and  B,  of  the  wife's  funds  in 


's 


Powers  of        (a)  As  to  the  effect  of  the  wife's  covenant  under  the  Married  Women  s 

married        Property  Act,  1882,  see  p.  522,  note.    The  wife  should  make  a  will  under  her 
women  to 


INDEMNITY. 


707 


trust  for  tlie  wife  for  life  with  restraint  on  anticipon,  remr  to 
the  issiie,  and  in  default  of  issue  for  the  wife  if  snrvivg  the 
husbd  absolutely ;  and  if  she  should  predecease  him  for  her 
testy  apptees  or  next  of  kin.  That  there  has  been  no 
issue,  and  wife  is  past  the  age  of  child  bearg.  And  whas  Agreement 
the  sd  trees  have  at  the  request  of  the  sd  A.  and  B.  agrd  to  fer. 

sell  out  the  sum  of  £ stock  formg  pt  of  the  sd  settled 

funds,  and  to  pay  the  proceeds  thof  to  the  sd  A.,  on  havg 

such  indemnity  as  is  hinafter  contd.     And  whas  the  sd  Sale  and 

1       ^     i«  payment. 

sum  of  stock  has  heen  sold  accdly  and  the  net  proceeds  thof 

amountg  to  £ have  been  pd  by  the  sd  trees  to  the  sd 

A.,  as  the  sd  A.  and  B.  do  hby  acknowe.     NOW  THIS^itnea. 
INDKE  WITNETH  that  in  psuance,  &c.,  and  in  conson  ^ 
of  the  premes  each  of  them  the  sd  A.  and  B.  (the  sd  B. 
covtg  for  the  ppose  of  bindg  herself  in  conscience  and  also  Coyenant 

— — — —  demnity. 

power  of  appointment,  so  that  the  settled  fands  (inclusiye  of  the  part  sold  dispose  of 
out),  may  be  liable  to  satisfy  the  covenant ;  but  the  appointed  fund  must  reversion 
necessarily  by  s.  4  of  the  above-mentioned  Act  be  liable  (irrespectively  of  y  wttl^d 
the  terms  of  the  appointment)  to  satisfy  all  the  debts  and  engagements  of   ^^  "* 
the  wife  pari  passu  ;  moreover  she  cannot  bind  herself  not  to  revoke  the  will 
and  not  to  die  intestate  ;  and  in  addition,  as  the  power  arises  in  this  case 
(contrary  to  the  forms  used  in  these  precedents)  only  in  the  event  of  her 
predeceasing  her  husband,  the  will  would  necessarily  fail  in  the  converse 
event,  as  it  cannot  operate  as  a  disposition  of  the  wife's  reversion  in 
that  case  under  the  old  law  {Nolle  v.  WiUock,  8  Ch.  778  ;  7  H.  L.  580) ;  nor 
nnder  the  Married  Women's  Property  Act,  1882  (Re  Price,  28  Ch.  D.  709), 
unless  the  reversion  were  the  wife's  separate  estate,  which  it  would  not  be 
even  if  the  settlement  were  since  that  Act,  having  regard  to  s.  19  (see  Han- 
cock Y.  Haneochj  38  Ch.  D.  78) ;  and  the  reversion  not  being  separate  estate 
would  not  be  assets  to  satisfy  the  wife's  covenant  of  indemnity.    The  indem- 
nity therefore  so  far  as  the  wife  is  concerned  is  altogether  precarious. 

Under  the  old  law  the  payment  of  the  fund  to  the  wife  under  such  circum-  Liability  of 
stances  did  not  disentitle  her  to  call  for  payment  over  again  in  the  event  of  trustees 
her  surviving  her  husband  (even  in  case  of  fraud,  Arnold  v.  Woodhams,  16  for  paying 
Eq.  29  ;  Stanley  v.  Stanley,  7  Ch.  D.  589),  since  the  restraint  on  anticipation  ^P***' 
effectually  prevented  her  iiom  giving  a  valid  receipt  for  the  capital  of  the  ^  woman 
fund  ;  and  even  if  she  were  not  so  restrained,  such  anticipatory  payment  restrained 
would  have  been  invalid  on  the  principle  of  Whittle  v.  Henning,  2  Ph.  731  ;  from  anti- 
but  by  the  Trustee  Act,  1888,  51  &  52  Vic.  c.  59,  s.  6,  the  beneficial  interest  cJpation. 
of  a  married  woman  may  now  in  such  a  case  be  impounded  as  an  indem- 
nity to  the  trustees,  although  she  is  restrained  from  anticipation.    As  to  the 
power  of  the  Court  to  dispense  with  the  restraint  under  the  Conv.  Act,  1881, 
8.  39,  see  Hood  k  Challis,  .Srd  c<l.,  105,  note. 
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as  far  as  she  lawfully  can  so  as  to  chge  and  bind  all  septe 
este  to  wch  she  is  now  or  may  hrafter  become  entled,  and  all 
ppty  wch  she  may  have  power  so  to  chge  or  bind),  dotli  hbj 
covt  with  the  sd  C,  and  D.  and  each  of  them  and  their  and 
each  of  their  exs,  and  ads,  that  they  the  sd  A.  and  B.  and 
their  respive  hrs,  exs,  and  ads  will  at  all  times  keep  the  sd 
C.  and  D.  and  their  respive  hrs,  exs,  and  ads  effectaally 
indemnified  agst  all  claims  and  demands,  actions,  and 
pcdgs  on  the  pt  of  the  sd  A.  and  B.,  or  either  of  them,  or 
their  or  either  of  their  exs,  ads,  or  assigns,  or  any  of  them 
or  any  other  pson  or  psons  whomsor,  and  all  costs,  chges, 

and  expses  in  respt  of  the  sd  sum  of  & stock  so  sold 

as  afsd  or  the  divds  or  income  thof  or  in  any  way  arisg  out 
of  or  consequential  on  such  sale  and  paymt  as  afsd  or  orwise 
in  respt  of  the  premes.     Ix  witness,  &c. 


DEED  of  Covenant  and  Charge  \jy  way  of  Indemnity 
to  a  Trustee  making  an  Unauthorised  Invest- 
ment (a). 

RedtalB.         Parties,  A.,  1 ;  B.,  2 :  Whas  by  virtue  of  an  indre,  ic. 

^?J™«*    (being  the  settlemt  executed  on  the  man-e   of  the  sd  A. 

with  K.  his  present  wife)  the  sum  of  £ Stock 

(wch  was  at  the  date  of  the  sale  hinafter  mentd  standing  in 
the  name  of  the  sd  B.  as  the  sole  tree  of  the  sd  settlemt, 
was  settled  upon  trust  among  other  things  that  the  sd  B. 
shd  either  continue  the  same  in  its  existing  state  of  in- 


(a)  As  to  the  right  of  the  trustee  to  indemnity  from  the  beneficiary  in 
sach  a  case,  see  the  Trustee  Act,  1888,  8.  6  ;  and  as  to  the  previous  law,  see 
Rudall  and  Greig  on  the  Act,  p.  20  ;  Lewin  on  Trusts,  p.  910,  8th  ed.  As  to 
the  effect  of  a  covenant  of  indemnity  where  the  trustee  is  himself  a  beoefi* 
ciary,  see  Ikaru  v.  Benyim,  87  Ch.  D.  329, 
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▼estmt,  or  shd,  with  the  consent  of  the  sd  A.,  sell  the  same^  Inrest- 
and  invest  the  proceeds  thof  in  any  such  stocks,  funds,  or  ^^^  ' 

sees  as  are  thrin  mentd ;  And  whas  on  the day  of Sfeust. 

the  sd  B.,  at  the  request  of  the  sd  A.,  sold  the  sd  

Stock  for  the  sum  of  £ ,  and  invested  such  sum  in  the 

pchase  of  bonds  of  the  Govemmt  of :  And  whas  it  is  Agree- 

apprehended  that  such  sale  and  investmt  were  not  authorised 
by  the  sd  settlemt,  and  were  breaches  of  trust;  And 
WHAS  the  sd  A.  has  agrd  to  exte  and  give  to  the  sd  B.  such 
covt  of  indemnity  in  respt  of  such  sale  and  investmt  as  is 
hinafter  contd :  Recite  title  of  A.  to  '^  the  ppty  mentd  in  the 
schdle  hto  *'  subjt  to  certain  prior  chges ;  And  whas  the  sd 
A.  has  agrd  to  give  to  the  sd  B.  such  chge  upon  the  sd  ppty 
for  the  ppose  of  further  securing  such  indemnity  as  afsd,  as 
is  hinafter  contd:    NOW   THIS   INDRE    WITNETH,  Witoe.. 

Beth* 

that  in  conson  of  the  premes  the  sd  A.  hby  covts  with  the  ^     ^^ 
sd  B.,  his  exs  and  ads,  that  the  sd  A.,  his  hrs,  exs,  and  ads,  to  indem- 
will  at  all  times  hrafter  indemnify  and  keep  indemnified  the  ^'^' 
sd    B.y  his  hrs,   exs,   and   ads,  from  all  actions,  pcdgs, 
claims,  and  demands,  costs,  damages,  and  expses  on  acct 

of  the  sd  sale  of  the  sd Stock,  or  the  sd  investmt  in 

bonds  of  the  Govemmt  of ,  or  orwise  in  respt  of  the 

premes ;  And  the  sd  A.  hby  chges  All  the  ppty  mentd  Oh&rge 
and  described  in  the  schdle  hto,  and  all  the  este  and  intt  of 
him  the  sd  A.  in  the  same  ppty  and  premes,  and  the  rents, 
profits,  and  income  thof  (subjt  to  the  incumbces  hinbefore 
mentd),  with  the  indemnity  of  the  sd  B.,  his  exs  and  ads, 
psuant  to  the  covt  in  that  behalf  hinbefore  contd  in  respt  of 
the  matters  referred  to  in  or  within  the  scope  of  such  covt. 
In  witness,  &c. 

[SchedxdeJ] 
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XI. 

BOND  by  Limited  Company  to  Indemnify  their 
Managing  Director  in  respect  of  Guarantees 
given  by  him  to  the  Company^s  Bankers  for 
Advances  (a). 

ObUgon  of  Bond  from  the  Company  to  A,,  p.  223. 

Reaub.         Whab  the  sd  A.,  at  the  request  of  the  Board  of  Directors 

AdTMices.    of  the  sd Co.  Limited  (of  wch  he  is  uiannging  director), 

has  signed  or  given,  and  may  hrafter  from  time  to  time  sign 
or  give  his  promissory  note  or  notes,  or  some  other  instrmnt 
or  instrumts  to  or  in  favour  of  Messrs.  B.  and  Co.  (the 
bankers  of  the  sd  Co)  by  way  of  guarantee  or  collateral 
secy  for  advces  made,  or  to  be  from  time  to  time  made  by 
the  sd  bank  to  or  on  acct  of  the  sd  Co,  or  for  or  in  respt  of 
other  pecuniary  accommodon  to  be  from  time  to  time  afforded 

Agreement  ^y  ^^  g^  b^nk  to  the  sd  Co  :  And  whas  the  sd  Co  at  the 
request  of  the  sd  A.,  and  as  an  inducemt  to  him  to  under- 
take such  psonal  responsibility  on  behalf  of  the  sd  Co  as 
afsd,  have  agrd  to  give  him  their  bond  in  a  sufft  penalty  for 
the  ppose  of  indemnifying  him  in  respt  of  the  liability  so 
assumed  and  to  be  assumed  by  him  on  behalf  of  the  sd  Co 
as  afsd,  in  addon  to  any  other  remedy  or  secy  to  wch  the  sd 
A.,  his  hrs,  exs,  or  ads,  may  be  or  become  entled  as  such 

ConditiciL  surety  or  guarantor  as  afsd  :  NOW,  &c.,  that  if  the  sd  Co 
shall  on  demand  repay  and  make  good  to  the  sd  A.,  his  hrs, 
exs,  or  ads,  all  and  every  the  sum  and  sums  of  moy  wch  he 
or  they  shall  at  any  time  or  times  hrafter  pay  to  the  sd 
bank,  or  any  pson  or  psons  whomsr  by  reason  or  in  respt 
of  any  promissory  note  or  notes,  guarantee  or  guarantees, 
or  other  instrumt  or  instrumts  already  signed  or  given,  or 
to  be  hrafter  from  time  to  time  signed  or  given  by  the  sd 


(a)  Compare  Prec.,  p.  229. 
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A,,  to  or  in  fitvour  of  the  sd  bank,  on  acct  of  advces  made, 
or  to  be  made,  or  bills  discounted  or  to  be  discounted  by 
them  to  or  on  acct,  or  for  the  accommodon  of  the  sd  Co,  or 
any  other  pecuniary  accommodon  wch  may  be  afforded  by 
them  to  the  sd  Co,  and  shall  at  all  times  hrafter  keep  the 
sd  A.,  his  hrs,  exs,  and  ads,  fully  indemnified  agst  all 
actions,  pcdgs,  claims^  demands,  costs,  and  expses,  by 
reason  or  in  respt  of  any  such  promissory  note  or  notes, 
guarantee  or  guarantees,  or  other  instrumt  or  instrumts  to 
be  signed  or  given  by  the  sd  A.  as  afsd,  and  so  that  the 
above  written  bond  or  obligon  shall  be  and  remain  a  con- 
tinning  secy  to  the  sd  A,  his  hrs,  exs,  and  ads,  in  respt  of 
the  matters  afsd,  notwg  any  change  in  the  ptners  or 
members  of  the  sd  banking  firm,  and  shall  not  be  deemed 
to  be  satisfied,  or  become  inoperative,  by  reason  of  the 
cesson  at  any  time  of  the  guarantees  given  by  the  sd  A.  as 
afsd,  but  shall  continue  in  force  or  revive  in  the  event  of 
any  subsequent  renewal  thof,  Then,  &c. 


DEED  of  Indemnity,  by  way  of  Covenant  and  Charge, 
against  using  Name  as  Co-Plaintiff. 

Parties,  A.  and  B.,  his  wife,  1 ;  C,  2 :  Whas  the  sd  A.  B^ciuis. 

and  B.  his  wife,  on  or  about  the day  of ,  instituted  Action 

an  action  in  the Division  of  the  High  Court  of  Justice  menccd. 

in  the  names  of  the  sd  A,  B.,  and  C,  as  pits  agst  D.  as 
dft,  and  thby  claimed  specific  pformance  of  a  contract  for 
the  sale  by  the  pits  to  the  dft  of  certn  hereds,  known  as  the 

este  ;  And  whas  the  name  of  the  sd  C.  as  such  co-pit  Use  of  c.  a 

was  used  witht  any  express  authority  from  him,  but  he  is  "*"*' 
willing  that  his  name  shd  be  continued  as  such  co-pit  in  the 
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sd  action,  on  his  being  indemnified  agst  all  consequential 
^***  Jj      costs  ;  And  whas  the  sd  B.  is  entled,  subjt  to  the  sd  con- 
tract for  sale,  to  the  sd este  in  fee  simple,  and  to  the 

Wiinw-      proceeds  of  the  sale  thof,  for  her  sole  and  septe  use :  NOW 

■•*^  THIS  INDRE  WITNETH  that  in  conson  of  the  premes 

each  of  them  the  sd  A.  and  B.  his  wife,  and  as  to  the  sd  B. 

CoT«tumt    for  the  ppose  of  binding  all  her  existing  and  future  septe 

nity***"^'    ®^^'  and  all  ppty  wch  she  has  power  so  to  bind  hby  covts 

with  the  sd  C,  his  exs,  and  ads,  that  they  the  sd  A.  and  B., 

and  their  respive  hrs,  exs,  and  ads,  will  at  all  times  hrafter 

keep  indemnified  the  sd  C«,  his  hrs,  exs,  and  ads,  agst  all 

costs,  damages,  and  expses  to  be  incurred  in  consequeDce  of 

Chsxgp  of    the  sd  action,  or  anything  in  anywise  relating  thto :  And 

P"^P®  y*    ,pjjg  gj  B^  jjjjy  chges  the  sd este,  and  the  proceeds  of 

the  sale  thof  with  the  paymt  to  the  sd  C,  his  hrs,  exs,  and 
ads,  of  all  such  costs,  damages,  and  expses  as  afsd.    In 

WITNESS,  &c. 


zin. 


BOND  of  Indemnity  on  Payment  of  Lost  Bond. 

Obligon  of  bond  from  B.  to  A.,  p.  223. 
Recitals.         Recital  of  lost  bond  front  A.  to  J5.,  p.  888 :  And  whas  the 
Bond  lost  sd  bond  is  alleged  to  be  lost  or  mislaid ;  And  whas  the  sd 
Agret'       A.  at  the  request  of  the  sd  B.,  has  this  day  pd  to  him  the 

"**"*•        sum  of  £ in  full  satisfon  of  all  claims  under  the  sd  bond 

(as  the  sd  B.  doth  hby  acknowe)  upon  the  sd  B.  agreeing 
to  exte  to  the  sd  A.  a  bond  of  indemnity  in  respt  of  the  sd 
Condi-  recited  bond ;  NOW,  &c.,  that  if  the  sd  B.,  his  hrs,  exs,  or 
^^^  ads  shall,  in  case  the  recited  bond  shall  be  found  and  shall 
be  in  or  come  into  his  or  their  posson  or  power,  deliver  the 
same  to  the  sd  A.,  his  exs,  or  ads,  in  order  that  the  sd  bond 
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may  be  destroyed  or  cancelled,  and  shall  at  all  times  hrafter 
indemnify  and  keep  indemnified  the  sd  A.,  his  hrs,  exs,  and 
ads,  agst  all  damages,  costs,  expses,  actions,  pcdgs, 
claims,  and  demands,  wch  he  or  they  may  or  might  orwise 
at  any  time  incur,  or  be  liable  to,  under,  or  by  reason  of 
the  sd  recited  bond,  Then,  &c. 
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LEASES  (HOUSES,  &c.)(a). 


INTERPRETATION  CLAUSE  (6). 

THIS  INDRE,  made,  &c.,  between  A.,  of,  &c.,  (hioafter 
called  the  lessor,  wch  expression  shall  include  his  hrs  and 


Stomps. 

As  to  use 

of  words 

"lessor" 

and 

*'  lessee/* 

dtc.y 

and 

interpre- 
tation 
claase. 


Benefit  of 
lessee^s  and 
obligation 
of  lessor's 
covenants 
annexed  to 
reversion. 


(a)  The  forms  under  this  head  are  for  ordinary  occupation  and  bnilding 
leases  and  leases  for  business  purposes.  For  agricultural  and  mining  leases, 
see  i^fra  ;  and  for  variations  for  leases  under  powers  and  other  special 
cases,  see  Leases,  Miscellaneou&  As  to  Stamps,  see  the  Stamp  Act,  1870, 
schedule  tit.  Lease  ;  see  also  39  &  40  Vict.  c.  16,  s.  11. 

(d)  In  accordance  with  the  now  very  common  practice  the  plan  is  sdopted 
throughout  the  following  forms  of  leases  and  agreements  for  leases  of  using 
the  words  "  lessor  "  and  "  lessee,"  or  "  landlord  "  and  "  tenant,*'  in  place  of 
the  names  of  the  parties,  the  former  expressions  being  more  commonlj  osed 
in  leases  (though  they  are  open  to  some  objection  on  account  of  the  risk  of 
clerical  errors  which  the  similarity  of  the  words  involves),  the  latter  in 
agreements  for  leases.  These  expressions  may  be  made  to  include  the  reve^ 
sioner  and  the  termor  for  the  time  being  respectively  by  an  interpretation 
clause  placed  at  the  beginning  or  end  of  the  instrument,  so  as  to  enable  the 
words  "  heirs  and  assigns,**  or  '*  executors,  administrators,  and  assigns,*'  or 
other  like  words  to  be  omitted  throughout  in  the  case  of  both  the  lessor  and 
the  lessee. 

By  the  Conv.  Act,  1881,  s.  10  (extending  82  Hen.  8,  c.  34),  the  benefit  of 
the  rent  and  lessee's  covenants  and  conditions  in  a  lease  is  annexed  to  and 
to  go  vnth  the  reversion  expectant  on  the  term  (notwithstanding  sever- 
ance of  the  reversion),  and  may  be  taken  advantage  of  by  the  person  from 
time  to  time  entitled  to  the  rents  ar.d  profits  of  the  land  ;  and  by  s.  11  the 
obligation  of  the  lessor's  covenants,  so  &r  as  he  has  power  to  bind  the  rever- 
sion, is  annexed  to  and  goes  with  the  reversion  (notwithstanding  severance 
thereof),  and  may  be  enforced  by  the  person  in  whom  the  term  is  from  time 
to  time  vested  (see  as  to  the  previous  law  the  notes  to  Spencer't  Cut, 
1  Smith's  L.  C.  22  et  seq.')  ;  see  also  the  general  enactm<^t  in  s.  58,  making 
the  benefit  of  covenants  relating  to  land  ran  with  the  land  although  the 
"  heirs  and  assigns  "  or  "  executors,  administrators,  and  assigns  *'  (as  the  case 
may  be)  of  the  covenantee  are  not  expressed,  where  it  would  so  run  if  those 
words  were  expressed. 

The  effect  of  these  enactments  appears  to  be  in  all  cases,  whether  the  lease 
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assigns,  or ^  for  an  underlease ^  or  a  lease  of  chattels,  ^'  his  exs, 
ads  and  assigns/*  or  for  a  lease  of  any  ppty  under  a  power, 
'*  the  pson  or  psons  from  time  to  time,entled  to  the  revon  of 

is  granted  bj  an  owner  or  under  a  power,  to  cany  the  benefit  and  obligation 
of  the  lessor's  covenants  and  the  benefit  of  the  lessee's  coTcnants  to  the  rever- 
sioner and  lessee  respectiyelj  for  the  time  being,  as  the  case  may  be,  irre- 
spective of  the  form  of  the  covenants,  and  to  prevent  technical  objections 
arising  in  future  in  this  respect ;  but  it  may  perhaps  be  still  necessary  that 
the  lessee  should  covenant  for  his  ^*  assigns  "  in  those  cases  in  which  this  was  Coveiiaiits 
previously  necessary  to  make  the  obligation  of  his  covenants  run  with  the  land  for  *'  as- 
(see  the  notes  to  Spencer's  Caw,  1  Sm.L.  C.  22  et  seq.\  and  also  that  the  lessor  8>*pw- 
should  so  ooTenant  where  his  covenants  are  intended  to  bind  future  owners 
of  adjoining  land  belonging  to  him  ;  these  cases  not  being  covered  by  the 
above  enactments.  With  these  exceptions  the  repetition  throughout  of 
the  words  "  and  assigns  "  or  "  ezs,  ads,  and  assigns,"  or  other  like  expres- 
sions, is  superfluous  so  far  as  regards  making  the  covenants  run  with  the 
land  ;  but  sometimes  (e.g.,  in  providing  by  and  to  whom  notices  or  licences 
are  to  be  given)  the  woids  appear  to  be  required.  The  most  convenient  plan, 
which  is  adopted  in  this  edition,  is  to  imply  these  words  by  means  of  an 
interpretation  clause,  and  they  are  therefore  for  the  most  part  omitted 
throughout  the  following  forms  of  leases  and  agreements  for  leases,  except 
that  at  the  commencement  of  the  covenants  the  lessee,  and  also  where  appro- 
priate the  lessor,  is  made  to  covenant  expressly  "  for  his  heirs,  executors, 
administrators,  and  lusigns"  The  mention  of  the  ^'  heirs,  executors,  and 
administrators"  of  the  covenantor  is  unnecessary  (see  Conv.  Act,  1881, 
8.  59),  but  it  is  thought  preferable  in  the  last  mentioned  instance  to  retain 

them. 

The  above  is  a  form  of  interpretation  clause  when  placed  at  the  commence- 
ment of  the  instrument,  which  is  the  better  plan.     A  form  of  clause  to  be 
placed  at  the  end  will  be  found  infra.    The  above  forms  defining  "  lessor  "  Variation 
are  not  adapted  to  a  lease  by  mortgagor  and  mortgagee,  or  by  a  mortgagor  for  pro- 
nnder  a  power  in  the  mortgage  or  the  Conv.  Act,  1881,  s.  18,  since  where  the  ^**|^!" 
property  is  in  mortgage  it  is  usually  intended  that  the  mortgagor  should  act  ™®"o*8 
in  all  lespects  as  the  lessor  until  the  mortgagee  enters  into  the  receipt  of  the 
rents  or  sells  or  forecloses  (see  as  to  this  the  Judicature  Act,  1873,  s.  25  (5)). 
In  this  case  a  special  form  of  interpretation  clause  must  be  used  ;  the  most 
convenient  plan  seems  to  be  to  define  the  "lessor"  as  including  "the 

pson  or  psons  for  the  time  being  entled  to  rece  the  rent  [s] 

llby  reserved,"  care  being  taken  to  reserve  the  rents  generally,  not  to 
**  the  lessor  *'  expressly.  This  form  might  probably,  in  fact,  be  adopted  as  the 
common  form  for  use  in  all  cases. 

For  other  forms  of  commencement  adapted  to  various  special  cases,  see 
pojst.  Leases,  Miscellaneous. 

The  following  forms  for  leases  of  "  Houses,  &c.,"  and  "  Agricultural," 
are  mostly  for  one  lessor  an^  one  lessee.  The  alterations  required  for  several 
will  be  in  general  merely  the  substitution  of  the  plural  number. 
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tbe  premes  hby  demised  expectant  on  the  term  hbj  grted," 
where  the  context  so  admits)  of  the  one  pt,  and  C,  of,  &c. 
(hinafter  called  the  lessee,  wch  expression  shall  include  his 
exs,  ads  and  assigns,  where  the  context  so  admits)  of  the 
other  pt. 


CONSIDERATION. 


Rent  and        I.  In  conson  of  the  rents  and  covts,  on  the  pt  of  the 
ooTenants.  j^gg^g^  hinafter  reserved  and  contd. 

Premioia        n.  In  conson  of  the  sum  of  £ now  pd  by  the  lessee 

itc  to  the  lessor  (the  rect  whof  is  hbj  acknowed)  and  of  the 

rents  and  covts,  &c. 
Samnder      ill.  In  conson  of  the  Surrender  of  a  former  lease  of  the 
iUiO^*    hereds  hby  demised,   dated,   &c.,  and  expd  to  be  made 

between,  &c.  (c),  and  of  the  rents  and  covts,  <&c. 


PARCELS  id). 

House  iD         !•  All  that  messe    or    tenemt   situate  and  known  as 
^^^-         No. in street,  in  the  parish  of ,  in  the  cly 

of  ,   togr  with  the    yard   garden   and   outbldgs  thto 

belonging,  now  or  late  in  the  occupon  of . 

Hoase,  &c.      H.  All  that  piece  of  ground,  situate,  i&c,  with  the  messe 
tfplM!!*^     or  tenemt  and  bldgs  erected  on  pt  thof,  wch  premes  are 

shown  on  the  plan  drawn  in  the  margin  hrof  and  thrin 

coloured . 

Hoase  or        ni.  All  that  messe,  &c.,  or  ''  all  those  three  rooms  or 

fixuin»'     offices  numbered,   &c.  on  the  floor  of   the  bldg," 

^'  No.  ,  in  street,  &c.,  togr  with  the  fixtures  and 

fittgs  specified  in  the  schdle  hto,  and  all  other  (if  an?) 

(<?)  The  acceptance  of  a  new  lease  woald  implj  a  surrender,  so  as  to  stre 
the  expense  of  an  express  surrender,  where  the  new  lease  is  of  tbe  sune 
property  to  the  same  lessee :  see  Co.  Lit.  338a ;  DavUon  d.  Bnmltff  t. 
Stanley,  4  Burr.  2210  ;  Lfon  y.  Reid,  IS  M.  k  W.  285. 

(<0  See  also  the  forms  of  parcels  in  Convetancbs  on  Sale,  p.  40S 
et  itq. 
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fixtures  and  fittgs  belonging  to  the  lessor  in  or  upon  the 
premes. 

IV.  All  that  piece  of  land  situate  at,  &c,  on  the side  l^d 

of  the  road  leadg  from,  &c.,  and  wch,  as  to  its  position,  to  pUn. 
dimensions,  and  boundaries,  is  partarly  shown  in  the  plan 
drawn  in  the  margin  of  these  psnts,  and  thrin  coloured . 

y.  All  that  piece  of  ground  situate  and  being  on  the  Land  and 

North  side  of street,  in  the  parish  of ,  and  cty  of  ^^i^  ^ 

,  containg  in  breadth  on  the  south  side  or  front  thof  p«n»»o«»« 

next street  afsd  and  on  the  north  side  or  rear  thof 

feet,  and  in  length  as  well  on  the  west  as  on  the  east 

side  thof feet,  be  the  same  several  dimensions  little 

more  or  less,  and  wch  sd  piece  of  ground  is  bounded  on  the 
south  by  the  sd  street,  on  the  north  by  land  of,  &c.,  &c. 
Togr  with  the  messes  and  bldgs  erected  on  tlie  sd  piece  of 
ground,  or,  "  togr  with  the  messe  or  tenemt  and  other  bldgs 
now  built  or  in  course  of  bldg  or  wch  shall  or  may  during 
the  term  hby  grted,  be  erected  or  built  on  the  sd  piece  of 
ground  or  any  pt  thof." 

VI.  All  that  messe,  &c.,  togr  with  the  use  in  common  House 
with  the  other  tenants  of  the  lessor,  or,  "in  common  with  JJ pQ^^ 
the  other  psons  entled  thto,'*  and  under  reasble  regulons  garden, 
and   restrons  imposed   by   the   lessor,   of  the  ornamental 
garden  in  front  of  the  said  messe  and  premes  hby  demised. 

VII.  Togr  with  the  right  in  common  with  the  lessor,  and  Right  of 
the  tenants  or  occupiers  of  the  adjoing  premes  on  the  east  ^^^' 
side  of  the  sd  premes  [ar,  in  common  with  the  other  psons 
havg  the  like  right]  to  the  use  of  the  roadway  or  passage  on 

the  east  side  of  the  sd  premes  leadg  from  the  public  road  or 

street  called street  to,  &c.,  the  lessee  from  time  to  time 

contributg  a  due  proportion  [accordg  to  the  extent  of  his 

frontage],  or,  "  an  equal pt,"  of  the  expenses  of  repairg 

and  maintaing  the  sd  roadway  or  passage. 

viu.  Togr  with  the  exclusive  use  and  enjoymt  for  the  The  same. 

lessee  of  the  sd  way  or  passage  of  the  width  of feet  Another 

leadg  from  the  yard  or  back  pt  pf  the  sd  demised  premes  ^""* 
into street  afsd. 
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Th«Mne. 

AnoUier 
fonn. 


Bighiof 
dimiiMge. 


Right  of 
light  and 
air  (e\ 


IX.  ToGR  with  the  free  right  of  passage  at  all  times  and 
for  all  pposes  to  and  from  the  sd  demised  premes  over  the 
sd  road  or  way  leadg  from,  &c.,  and  over  all  other  neigh- 
bourg  roads  or  ways  belongg  to  the  lessor. 

X.  TooR  with  the  free  right  of  passage  and  runng  of 
water  and  soil  from  the  sd  demised  premes  through  the 
sewer  or  drain  runng  under  the  sd  road,  &c.  [all  sewers, 
drains,  and  watercourses  now  or  hrafter  made  or  passg  under 
or  along  any  of  the  sd  roads]. 

XI.  ToGR  with  the  right  to  the  free  and  uninterrupted 
access  of  light  and  air  to  the  sd  demised  premes  from  over 
the  houses  and  land  of  the  lessor,  situate  on  the  east  side 
thof. 


GENERAL    WORDS  (/). 

ToGR  with  all  ways,  passages,  [lights],  drains,  sewers, 
watercourses,  rights,  easemts,  and  appurts,  or,  "  the  rights, 
easmts,  and  appurts,"  to  the  sd  premes  belonging  or  thwith 
usually  held  or  enjoyed. 


(0  See  Potti  V.  SmUh,  L.  R.  6  Eq.  311. 
As  to  (/)  -^^^  insertion  of  general  words  in  leases  as  well  as  other  oonTeyaaoes 

jonenl        is  rendered  unnecessary  by  the  Cony.  Act,  1881,  s.  6 ;  see  the  definitkm  of 
words.  "conveyance"  in  s.  2;  and  as  to  general  words,  see  above,  p.  417,  note. 

Dart,  y.  k  P.,  6th  ed.,  pp.  606—612.  Questions  under  this  head  seldom  arise 
except  where  the  lessof  has  other  adjoining  property.  As  to  when  a  quasi 
easement  over  other  property  of  the  lessor  will  pass  as  an  '*  apportenance,'" 
see  Thom4U  v.  Oto^,  20  Q.  B.  D.  225.  That  the  implication  of  a  grant  of  an 
easement  (such  as  light),  over  the  lessor's  other  property,  which  is  necesair 
to  the  full  enjoyment  of  the  demised  property  may  be  negatived  by  the  cir- 
cumstances, see  Birmingham,  <{v.,  Banking  Co,  v.  Rau^  88  Ch.  D.  295.  As 
to  the  right  to  support  which  is  implied  in  a  lease  of  building  land,  see 
Bighy  v.  Bennett,  21  Ch.  D.  659, 
As  to  all  By  s.  63  of  the  Conv.  Act,  1881,  a  "  conveyance  "  passes  "  all  the  estate  ^ 

the  estate '  of  the  conveying  parties,  unless  a  contrary  intention  is  expressed,  which  it 
clause.         of  course  is  in  a  lease  by  the  habendum. 
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RESERVATIONS  (g). 

I.  Except  and  reservg  unto  the  lessor  (i)  the  free  and  Right  of 
aaintemipted  passage  and  runng  of  water  and  soil  from  the  (jJT"**** 
other  bldgs  and  land  of  the  lessor  (t),  and  his  tenants,  adjoing 
or  near  to  the  sd  premes  hby  demised,  through  the  sewers, 
drains,  and  watercourses,  wch  are  now  or  may  hrafter  durg 
the  term  hby  grted  be  in  or  under  the  sd  demised  premes. 

n.  Except  and  reservg  unto  the  lessor  (i),  the  use  at  all  Right  of 
times  and  for  all  pposes  in  common  with  the  lessee,  of  the  ^*^  ^  ^' 
passage  of  the  width  of feet  leading  from  &c.  to  &c. 

m.  Except  and  reservg  unto  the  lessor  all  timber  and  Timber  and 
timber-like  trees  now  standg  or  growg  or  hrafter  to  be  standg  ^^^^^  ** 
or  growg  upon  the  sd  demised  land  or  any  pt  thof,  and  all 
mines,  minerals  (Z),  and  quarries,  in,  upon,  or  under  the 
same,  but  witht  power  for  the  lessor  to  cut  down  or  remove 
any  such  timber  or  trees,  or  to  dig  for  or  work  such  mines, 
minerals,  or  quarries,  except  with  the  consent  in  writg  of 
the  lessee  [or,  with  full  power  for  the  lessor  to  enter  upon 
the  sd  demised  premes,  and  to  cut,  dig,  search  for,  work, 
quarry,  and  carry  away  the  same,  but  not  so  as  to  interfere 
with  the  bldgs  standg  thron,  or  to  occasion  any  imnecy 
damage  to  the  lessee,  and  so  that  the  lessee  shall  be  fully 
compensated  for  all  damage  thby  occasioned]. 

(^)  See  Elph.  Introd.  Ck>ny.  223.  As  to  leseTYations  of  easements,  see 
Lord  Dynevor  ▼.  Tenjuint,  13  App.  Cas.  279.  The  reservation  of  a  power  to 
the  lessor  to  enter  and  execute  works  under  the  Public  Health  Acts,  or  other 
like  Acts,  may  sometimes  be  desirable  ;  see  Parker  y.  Inge^  17  Q.  B.  D.  584. 
As  to  the  necessity  for  sometimes  reserving  rights  required  for  use  with 
adjoining  property,  see  Righy  y.  Bennett^  21  Cfa.  D.  559  (building  land, 
digging  foundations) ;  Martin  y.  Spicer,  34  Ch.  D.  1  ;  14  App.  Cas.  12, 
(right  of  lessee  to  interfere  with  management  of  other  property  as  to  terms 
of  letting). 

(h)  As  to  the  extent  of  this  reservation,  see  Ckadwick  y.  Marsden,  L.  B.  2 
Ex.  285. 

(0  In  an  underlease,  say,  **  lessor  and  the  superior  landlord  of 
the  sd  premes." 

(A)  For  other  forms  of  reseryations  of  rights  of  way,  see  p.  407  et  teq, 
(0  As  to  what  is  included  in  a  reseryation  of  minerals,  see  Tucker  y. 
TAnger,  8  App.  Cas,  608. 


20 


LEASES   (houses),    ETC. 


Ueuoral  iv.  SuBJT  to  all  rights  and   easemts  belonging  to  any 

"*     ^"*^'  adjacent  ppty. 

Right  to  V.  SuBJT  to  the  right  wch  is  hby  reserved  to  the  lessor 
miter  adja-  ^^^  ^is  tenants  at  any  time  hrafter  to  rebuild  or  alter  the 
MDt  baild-  adjacent  bldgs  accordg  to  such  plans  (whether  as  to  height, 

extent,  or  orwise),  and  in  such  mner  as  shall  be  approved  hy 

the  lessor's  surveyor. 


Ordinarj 
form. 


Partner- 
ship lire- 


HABENDUM. 

I.  To  hold  the  premes  hby  demised  unto  the  lessee  from 

the day  of ,  18 — ,  or,  "  from  the  day  of  the  date 

of  these  psnts,"  or,  "  from  the day  of now  last 

past,"  for  the  term  of years  [subjt  to  the  sub-tenan- 
cies in  the  schdle  hto  mentd]  or,  "  from  year  to  year." 

IL  To  hold  the  premes  hby  demised  unto  the  lessees  as 
jt  tenants  as  pt  of  their  co-ptnp  este,  from,  &c. 


tion  of 

rent  (n). 


fiesenra- 
tion  of 
easement. 


Distress. 


Reserva- 
tion of 
rent. 

Effect  of 
Cony.  Act, 
1881. 


REDDENDUM. 
I.  PATiNa  therefor  yrly  durg  the  sd  term  hby  grted,  of, 
"  the  sd  tenancy,"  and  so  in  proportion  for  any  less  time 
than  a  yr  (o),  [unto  the  lessor(p)],  the  rent  o{£ to  be  pd 

(m)  Ab  to  the  circumstances  ander  which  a  reserration  to  the  lessor  of  an 
easement  or  right  necessaiy  to  support  a  previous  lease  or  gnuatof  adjoining 
property  to  another  person  may  be  implied,  see  ITiomM  y.  Owen,  20  Q.  B.  D. 
225. 

(n)  As  to  the  power  to  distrain  for  rent,  sec  the  Law  of  Distress  Amendment 
Act,  1888,  51  k  52  Vic.  c.  21  ;  and  as  to  bankruptcy,  see  the  Bankruptcy 
Act,  1883,  46  &  47  Tic  c.  62.  s.  42  ;  and  as  to  companies  in  liquidatioa,  see 
the  Companies  Act,  1862,  s.  163.  As  to  Agricultural  Holdings,  see  the 
Agricultural  Holdings  (England)  Act,  1883,  Part  II.,  as  altered  by  61  &  62 
Vict.  c.  21. 

(p)  When  these  words  are  inserted  it  is  unnecessary  to  insert  form  Ka  vi^ 
post.  As  to  the  apportionment  of  the  liability  to  the  rent  where  the  lesae  is 
assigned  between  two  rent  days,  see  Swamea  Bank  ▼.  TkonuUy  4  Ex.  D.  94. 

{p)  It  is  sufficient  to  reserve  the  rent  generally  without  specifying  to 
whom  ;  this  was  so  before  the  Conr.  Act,  1881  (see  Elph.  Intxod.  ConT.,227), 
and  now  by  that  Act,  s.  10,  the  rent  reserred  by  a  lease  is  in  all 
expressly  annexed  to  the  reversion,  see  above,  p.  714,  note.  As  to  the 
where  the  reversion  is  in  mortgage,  see  the  Judic.  Act,  1873,  s.  25  (5).    The 
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witht  any  dedon  (except  for  [land  tax  and  tithe  rent-charge 
and]  landlord's  ppty  tax)   by   equal  quarterly   [half-yrly] 

paymts  on  the day  of &;c.,  or,  "  on  the  four  usual 

quarter  days/*  in  every  jr,  the  first  of  such  paymts  to  be 

made  on  the day  of next  (g),  [and  the  last  paymt 

to  be  made  in  advance  one  calr  month  before  the  expiron  of 
the  sd  tenancy  or  immedly  on  the  determon  thof  in  the 
event  of  the  same  being  determined  by  re-entry  under  the 
provo  in  that  behalf  hinafter  contd.] 

n.  Paying,  &c.,  as  above,  the  rent  of  £ to  be  pd  in  Eant 

advance  witht  any  dedon  (except,  &c.),  by  four  equal  quar-  Sriuice."' 
terly  paymts,  the  first  of  such  paymts  for  the  quarter  endg 

on  the day  of next  to  be  made  on  the  execon  of 

these  psnts,  and  the  subsequent  paymts  to  be  made  in 
advance  for  each  quarter  on  the day  of &c. 

ni.  Paying,  &c.,  the  respive  rents  foUowg  (that  is  to  say),  Vaiying 
durg  the  first  and  second  yrs  of  the  sd  term  the  yrly  rent  ot^^^^^^' 

£ ,  and  durg  [the  next years  of  the  sd  term  the 

yrly  rent  of  £ and  durg]  every  subsequent  yr  of  the  sd 

term  the  yrly  rent  of  £ ,  such  respive  rents  to  be  pd 

witht  any  dedon  (except,  «&c.)  by  equal  quarterly  [half-yrly] 
paymts,  &c. 

words  in  brackets  may  therefore  be  omitted,  and  in  the  case  of  a  lease  ander 
a  power  or  by  several  lessors  having  various  interests,  it  is  better  to  do  so, 
an  less  ^  lessor  "  is  defined  to  inclade  the  reversioner  or  reversioners  for  the 
time  being,  see  p.  715,  note. 

(jg)  If  the  lease  is  not  executed  till  after  its  commencement  and  some  rent  As  to  rent 

haa  already  become  due  and  been  paid,  say,  '*  the  first  of  SUch  paymts  *^^ 

after  the  date  of  these  psnts  in  respt  of  the  now  current 

half  yr  [quarter]  to  be  made  on  the day  of next, 

oT  add :   **  Provd  that  the  rent  already  pd  by  the  lessee  in 

respt  of  his   occupon  of  the  premes  since  the  day 

of shall  be  in  satisfon  as  far  as  the  same  extends  of 

the  rent  already  accrued  due  under  this  demise." 

(  r)  Where  the  lease  is  of  a  settled  estate  under  a  power  (express  or  statutoiy),  As  to  vary- 
requiring  the  best  rent  to   be  reserved,  an  increasing  rent  (^Ilallett  v.  lug  rent  in 
MartiM,  24    Ch.   D.  624),  and  a  fortiori  a  diminishing  rent,  cannot  be  ^^^^  '*'***•' 
rescired,  unless  expressly  authorised  ;  as  to  building  leases,  see  the  Settled  P^^^* 
Land  Act,  1882,  s.  8  (2). 
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Peppercorn      IV,  PAYiNa,  &c.,  durg  the  first yrs  of  the  sd  term 

^^  '  the  rent  of  a  peppercorn  if  demanded,  and  durg  the  residue 

of  the  sd  term  the  yrly  rent  of  £ ,  such  last-mentd  rent 

to  be  pd  witht  any  dedon  (except,  &c.),  by  equal  quarterly 
[half-yrly]  paymts,  on  &c.,  and  the  first  paymt  thof  to  be 
made  on,  &c. 
Separate         y,  PAYING,  &c.,  the  rent  of  ^ for  each  of  the  sd  six 

rent  for 

each  houae  messes  hby  demised,  makg  an  aggregate  yrly  rent  of  £ 

sevenST  °'  ^^^  ^^^  ^®  ®^  messes  and  premes,  to  be  pd,  &c, 
houses.  Yi.  And  also  payg  in  the  event  of  the  sd  term  being  de- 

Proportion-  termined  between  two  of  the  sd  quarterly  [half-yrl}']  da^'s 
term  by  re-entry  [or  notice]  imder  the  provo  [respive  provoes]  in 

^nt*  *ot  *^^*  behalf  hinafter  contd,  a  proportionate  pt  of  the  sd  rent 
notice.        for  the  fraction  of  the  current  quarter  [half-yr]  forthwith 

on  such  determon  (a). 

Insurance        vu.  And  also  payg  as  a  further  rent  from  time  to  time  a 

'**'**•  sum  or  sums  of  moy  equal  to  the  amt  wch  the  lessor  ma}' 

expend  in  effectuatg  or  maintaing  the  insce  of  the  sd  premes 

agst  loss  or  damage  by  fire  [or  accident]  as  hinafter  mentd ; 

such  last-mentd   rent  to   be  pd   witht  any  dedon  on  the 

quarterly  [half-yrly]  day  for  paymt  of  rent  next  ensuing 

after  the  expenditure  thof. 

Penal  rent       ^jjj^  ^j^  ^i^^  jf  j^j^^j  g^  Qften  as  the  lessee  shall,  contrary 

on  breach  ^  '  • 

of  cove-      to   his   covts   in  that   behalf  hinafter   contd,  here   specify 

^^^  ^  ^     breaches  of  covt  to  be  guarded  agst,  then  and  in  any  and 

every  such  case  payg  durg  the  then  residue  of  the  term  hby 

(0  See  the  Apportionment  Act,  1870,  33  &  34  Vic.  c.  35,  ss.  2  &  3. 
As  to  penal      (0  ^t  used  to  be  considered  that  on  payment  of  the  increased  rent  the 
rents.  leasee  was  at  liberty  to  do  the  act  on  which  it  became  payable,  so  as  to  pre- 

vent the  landlord  from  entering  for  breach  of  covenant ;  but  where,  as  in  the 
text,  the  acts  in  question  are  treated  in  the  reddendum  as  breaches  of  cove- 
nant, it  is  now  decided  that  the  effect  is  to  give  alternative  remedies  to  the 
lessor  either  by  ejectment  for  breach  of  covenant,'or  injunction  or  recovery 
of  the  penal  rent :  Weston  v.  Managers  of  the  Metropolitan  Asylums  DiS' 
tHct,  8  Q.  B.  D.  387  ;  9  Q.  B.  D.  404  ;  see  Elph.  N.  &  C.  Interp.  Deeds,  pp. 
430  et  seq.  Possibly  the  reservation  of  penal  rents  may  become  more  common 
now  that  the  lessor's  power  of  re-entry  for  breach  of  covenant  is  restricted 
by  the  Conv.  Act,  1881,  s.  14  ;  see  26  SoL  J.  489.  No  additional  stamp  is 
required  in  respect  of  a  penal  rent,  see  the  Stamp  Act,  1870,  p.  98. 
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granted  as  a  further  rent  the  yrly  sum  of  £ ,  every  such 

addonal  rent  to  commence  from  the  day  on  wch  the  breach 
of  covt  in  respt  whof  the  same  is  payable  as  afsd  shall 
happen,  and  to  be  payable  thenceforth  quarterly  [half-yrly] 
witht  dedon  in  the  same  mner  as  the  sd  original  rent  of 

£ . 

IX.  And  also  as  a  further  rent  the  sum  of  £ in  any  Penal  rent 

and  every  week  in  wch  the  lessee  shall  break  or  fail  to  pform  ifany^^ 
or  observe  any  of  the  covts  and  condons  hinafter  contd  and  ^««ach  of 

*  coYonftnt. 

on  his  pt  to  be  pformed  or  observed,  such  last  mentd  rent 
to  commence  on  the  day  on  wch  such  breach,  non-pformce, 
or  non-observce  shall  first  happen,  and  to  continue  payable 
until  the  lessee  shall  specifically  pform  or  observe  and  pay 
full  damages  and  compenson  to  the  satisfon  of  the  lessor 
for  the  breach,  non-pformce  or  non-observce  of  any  of  such 
covts  or  Condons,  such  last-mentd  rent  to  be  pd  weekly  witht 
any  dedon. 


LESSEE'S    COVENANTS. 

I.  And  the  lessee  doth  hby  for  himself,  his  hrs,  exs,  ads,  Commence- 
and  assns,  covt  with  the  lessor  (t^),  in  mner  folio wg,  that  is 
to  say :  — 

n.  And  the  lessees  do  hby  for  themselves,  their  hrs,  exs.  The  same 
ads,  and  assns  [and  as  a  septe  covt  each  of  them  doth  hby  [^'  "7^^ 
for  himself,  his  hrs,  exs,  ads,  and  assns]  covt  with  the  lessor 
in  mner  followg,  that  is  to  say : — 

III.  That  the  lessee  will,   durg    the    continuce    of   the  To  pay 

rent. 

(u)  As  to  the  statutory  enactments  making  the  benefit  and  burden  of  the 
lessee's  covenants  run  with  the  land,  and  the  wording  of  the  covenant,  see 
p.  714,  note.  As  to  the  frame  of  the  covenants  to  be  entered  into  by  the 
executors  of  a  person  who  has  agreed  to  take  a  lease,  but  died  before  com- 
pletion, see  Stephens  v.  Hot  ham ,  1  E.  &  J.  671. 

(a;)  In  a  lease  to  several,  whether  as  joint  tenants  or  in  common,  it  should 
be  clearly  expressed  whether  they  are  to  be  liable  severally  as  weU  as 
jointly;  as  to  the  law  on  this  subject,  see  }Vhitfi  v.  Tyndall,  13  App.  Cas. 
268  ;  Elph.  N.  &  C.  Interp.  Deeds,  p.  434. 
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term  hby  gried,  pay  unto  the  lessor  (y)  the  sd  yrly  rent 
[respive  yrly  and  other  rents]  hinbefore  reserved  at  the 
times  and  in  the  mner  at  and  in  wch  the  same  is  [are  resplj] 
hinbefore  reserved  and  made  payable  witbt  any  dedon 
(except  as  afsd). 
To  pay  IV.  AiTD  also  will  from  time  to  time,  and  at  all  times  durg 

J]^J?}  the  sd  term,  pay  and  dischge  all  rates,  taxes,  chges,  assess- 
mts,  and  outgoings  whatsr,  whether  parliamentary,  parochial, 
local,  or  of  any  other  descripon,  wch  are  now  or  may  at 
any  time  hrafter  be  assessed,  chged,  or  imposed  upon  the 
sd  demised  premes,  or  the  owner  or  occupier  in  respt  thof, 
the  [land  tax  and  tithe  rent-chge  and]  landlord's  ppty  tax 
only  excepted. 

To  paint         V.  And  also  will  [in  the  yr  and  thrafterl  once  in 

ereiy  three  ©Very  three  yrs  of  the  sd  term  [and  also  durg  the  last  yr 

yean.         thof  ]  (a)  paint  the  outside  wood  and  iron  [and  stucco  or 

cement]  work  of  the  sd  demised  premes  [and  any  addonal 

bldgs  wch  may  at  any  time  dm'g  the  sd  term  be  erected 

(y)  The  words  **  unto     the    lessor,"  are  unnecessary,  and  perhaps 

better  omitted  ;  see  p.  714,  note  (Jf). 

As  to  (f)  This  covenant  includes  charges  for  drainage,  paving,  &c.,  imposed  by 

drainage      local  authorities  under  the  Public  Health  or  Metropolis  Management  Acts, 

and  paving  ^udd  v.  Marshall,  5  C.  P.  D.  481 ;  Aldridge  v.  Ferne,  17  Q.  B.  D.  212  ; 

charges.       BatchHor  v.  Bigger,  W.  N.  1889,  61  ;  in  a  short  tenancy  therefore,  they 

should  be  excluded  by  excepting  *'  any  sums  recoverable  from  the  lessor  by 

any  local  or  other  public  authority  under  the  provisions  of  the  Public  Health 

Acts,**  or  as  the  case  may  be  ;  see  Allum  v.  Dickinson,  9  Q.  B.  D.  632  ;  Wilhi*' 

son  V.  Colysr,  13  Q.  B.  D.  1,  where  the  form  of  the  covenant  was  different ; 

Re  Crawley^  26  Ch.  D.  431.    The  covenant  does  not  include  water  rate, 

BadcocJt  V.  Sunt,  22  Ch.  D.  145. 

Variations       (fl)  The  following  addition  may  occasionally  be  proper  here  : — **  at  the 

"^  same  time  as  and  so  as  to  correspond  with  the  adjoing 

paintiog,     houses ;  "  or  *'  in  such  month  as  shall  be  from  time  to  time 

^^'  appted  by  the  lessor  in  that  behalf  ;  *'  and  the  foUowing  may  aome- 

times  be  added  at  the  end  of  the  covenant : — **  and  of  a  tint  or  colour 

to  be  approved  by  the  lessor,  and  recolour  in  imiton  of 
stone  the  outside  stucco  or  cement  work,  and  once  in  every 
seven  yrs  of  the  sd  term  clean  and  repoint  the  external  stone 
and  brickwork  of  the  premes." 
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thron,  or^  "  and  all  addons  thto  "  (a)]  with  two  coats  of  good 
oil  and  white-lead  paint  in  a  pper  and  workmanlike  mner. 

VI.  And  also  will  [in  the  3t and  thrafter]  once  in  To  paint 

every  seven  yrs  of  the  sd  term  [and  also  durg  the  last  yr  ^^rjw^m. 
thof]  paint  all  the  inside  wood  and  iron  work  usually  painted  y^^n* 
of  the  sd  demised  premes  [and  any  such  addonal  hldgs  as 
afsd,  or, ''  and  all  addons  thto  "  (a)]  with  three  coats  of  good 
oil  and  white-lead  paint  in  a  pper  and  workmanlike  mner  (&). 

vn.  And  also  will  paint  with  two  coats  of  good  oil  colour  To  paint 
all  the  inside  and  outside  wood  and  iron  work  of  the  sd^^^j^^^ 
premes  [and  all  addons  thto  (a)]  as  often  as  the  same  shall  be  required. 
required.  ^hort 

Yin.  And  also  will  from  time  to  time,  and  at  all  times  To  keep  in 
durg  the  sd  term,  well  and  substantially  repair,  cleanse,  ^!J^|7**** 
maintain,  amend,  and  keep  the  sd  messe  and  bldgs  and  [all 
new  bldgs  wch  may  at  any  time  durg  the  sd  term  be  erected 
on  and  all  addons  made  to  the  sd  demised  (a)]  premes,  and  the 
fixtures  thrin,  and  the  walls,  fences,  vaults  [roads,  sewers] 
drains,  and  appurts  thof  with  all  necy  reparons,  cleansings, 
and  amendmts  whatsr(c). 

(a)  Aa  to  the  importance  of  the  words  in  brackets,  see  Cornish  y,  Cliffe, 
3  H.  &  C.  446. 

(5)  The  following  addition  maj  sometimes  be  proper  : — '^  and  after- 
wards grain,  marble,  and  varnish  the  pts  usually  grained, 
marbled,  and  varnished,  and  also  wash,  distemper,  and 
whiten  all  ceilings,  and  colour  all  walls,  and  re-paper  the 
rooms  and  staircase,  and  size  and  varnish  the  staircase  paper 
in  the  usual  mner." 

(a)    The  covenant  may  sometimes  require  to  be  qualified  bj  adding  : —  Qoalifica- 

"  except  substantial  repairs  to  the  main  walls,  roof,  foundons,  **°'*"  °^ 
and  main  drains,"  or,  "  except  such  repairs  as  are  hby  agrd  repair. 
to  be  exted  by  the  lessor,"  or,  **  except  in  case  of  destron  or 

damage  by  fire."  in  cases  where  the  property  is  in  a  defective  state 
it  may  be  well,  if  so  intended,  to  insert  the  following  qualification : — 

**  except  such  defective  portions  of  the  sd  premes  as  are 
mentd  in  the  schdle  hto,  wch  it  shall  not  be  incumbent  on 
the  lessee  to  keep  or  deliver  up  in  a  better  state  of  repair 
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The  Mme.       ix.  And  also  will  durg  the  sd  term  keep  all  the  sd  premes 
form*         in  good  and  tenantable  repair  and  condon  internally  and 

externally. 
To  main-         X-  ^^^  ^^  ^^^^  ^^  ^^^  times  durg  the  sd  term  maintain 
uin  g*r-     the  gardens  and  pleasure-grounds  of  the  sd  premes  in  good 
pJeason     order,  and  pperly  planted,  and  carefully  preserve  the  timber- 
px^undB,     tre^g^  mid  all  ornamental  and  fruit  trees,  bushes  and  shrubs, 

wch  are  now  or  may  at  any  time  durg  the  sd  term  be  growg 

on  the  sd  premes,  and  replace  such  of  the  shrubs  and  plants 

as  may  die,  or  require  replacg. 
To  execute      XI.  And  also  will  exte  all  such  works  as  ai-c  or  may  under 
h  °^^        or  in  psuance  of  any  act  or  acts  of  Parliamt  alread}'  passed 
aathority.   or  hrafter  to  be  passed  be  directed  or  required  by  any  local 

or  public  authority  to  be  exted  at  any  time  durg  the  sd  term 

upon  or  in  respt  of  the  sd  demised  premes  whether  by  the 

landlord  or  tenant  thof. 
To  pay  pro-      xu.  And  also  wiU  at  all  times  durg  the  sd  term  [pa}'  and 
expenae  of  contribute  a  rateable  or  due  proportion  of  the  expses]  or, 

iDaintain-    *'  bear  and  pay  all  costs  and  expses  payable  either  by  land- 
ing roads, 
Mwen,  &c.  _^ 

than  at  psnt ;  "  or  a  proviso  that,  "  the  covt  hinbfe  contd  for 
the  repair  of  the  sd  premes  shall  not  render  it  incumbent 
upon  the  lessee  to  keep  or  deliver  up  the  sd  premes  or  any 
pt  thof  in  a  better  state  of  repair  or  condon  than  the  same 
are  in  at  psnt." 

Afl  to  The    qualification    "  fair   and    reasonable    wear   and    tear   excepted  " 

excepting  is  occasionally  required,  and  frequently  finds  its  way  even  into  repairing 
fair  wear  leases,  but  as  it  goes  far  to  nullify  the  covenant,  it  is  obviously  contrary  to 
and  tear,  ^j^g  intention  in  that  case,  and  the  practitioner  should  be  cautioned  against 
allowing  its  insertion.  In  Davies  v.  Da  ties,  38  Ch.  D.  499,  it  was  held  that 
a  tenant  for  years  is  liable  for  permissive  waste,  and  that  where  a  lease  is 
granted  under  a  power  requiring  that  the  lessee  should  not  be  made  unim- 
peachable  for  waste  the  introduction  into  the  repairing  covenant  of 
an  exception  of  "  fair  wear  and  tear  and  damage  by  tempest,*' 
invalidates  the  lease.  This  would  seem  to  apply  equally  to  the  ordinary 
agreement  for  a  yearly  tenancy.  But  a  lease  may  be  granted  under  the 
Settled  Land  Act,  1882,  s.  6,  although  **  involving  waste,*'  and  would  there- 
fore not  be  open  to  this  objection.  As  to  the  meaning  of  *'  tenantable  "  repair. 
Bee  Crauford  v.  JUartin,  2  Times  L.  R.  877  ;  and  as  to  the  measure  of  damages 
for  breach  of  a  covenant  to  repair,  see  Morgan  v.  Hardy,  17  Q.  B.  D.  770, 
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lord  or  tenant  in  respt  of  the  premes  hbj  demised,"  of  makg, 
repairg,  maintaing,  rebldg,  and  cleansg  all  ways,  roads, 
pavemts,  sewers,  drains,  pipes,  water-courses,  party-walls, 
party  structures,  fences,  or  other  conveniences,  wch  shall 
belong  to  or  be  used  for  the  sd  premes  hby  demised  [or  any 
addonal  bldgs  wch  may  be  erected  as  afsd]  in  common  with 
other  premes  near  or  adjoing  thto,  such  proportion  [in 
case  of  difference  to  be  settled  by  the  surveyor  for  the  time 
being  of  the  lessor,  whose  decision  shall  be  final,  and]  to  be 
pd  to  the  lessor  on  demand  (d),  and  will  keep  the  lessor 
indemnified  agst  all  such  costs  and  expses  as  afsd. 

xin.  And  also  will  pay  to  the  lessor  the  yrly  sum  of  To  con- 

£ towards  the  expse,  or,  "  a  due  proportion  with  the  ^^^ 

owners   and   occupiers   of  the   other  messes  fronting  the  keeping  up 
garden  and  plantation  hinafter  mentd  (such  proportion  to  be  garden  or 
assessed  by  the  surveyor  for  the  time  being  of  the  lessor)  of  enclosnre. 
the  expse,"  of  keeping  the  garden  and  plantation  in  the 
centre  of  the  sd  square  in  good  order  and  condon,  and 
repairg  and  paintg  the  curb  and  iron  railgs  surroundg  the 
same,  until  the  lessor  shall  give  notice  in  writg  that  he  will 
cease  to  keep  up  the  same  garden  or  plantation  as  afsd,  and 
the  contribon  of  the  lessee  towards  such  expse  as  afsd  shall 

be  payable  to  the  lessor  yrly  on  the day  of togr 

with  the  rent  hby  reserved  (d) ;  and  upon  such  notice  as  last 
afsd  being  given  by  the  lessor,  and  thenceforward  durg  the 
continuance  of  the  term  hby  grted,  the  lessee  will,  jtly  with 
the  lessees  and  occupiers  of  the  other  messes  frontg  the  sd 
garden  and  plantation,  maintain  the  same  in  good  order, 
and  supply  the  same  with  fresh  flowers,  plants,  and  shrubs, 
and  repair  and  paint  the  curb  and  iron  railg  surroundg  the 


(d)  It  has  been  common,  in  this  and  similar  cases,  to  add,  '^  and  to  be  re*  As  to 

coverable  by  distress  or  orwise  in  like  mner  as  rent  in  arrear,"  ^T!!^^ 

or  to  reserve  the  amount  as  extra  rent  in  order  to  create  an  implied  power  of 
distress ;  but  as  it  is  very  questionable  whether  such  a  device  (in  either 
form)  would  be  effectual,  having  regard  to  the  Bills  of  Sale  Acts,  1878  and 
1882  (see  S8.  4  and  6  of  the  former  Act,  and  PMrook  v.  Ashhy^  56  L.  J. 
N.  S.,  Q.  B.  D.  376),  it  is  here  omitted. 
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sd  garden,  in  all  respts  to  the  satisfon  of  the  lessor,  or  his 

Bunreyor  or  agent. 

TodeUT«r       xxv.  And  the  sd  demised  premes  so  painted,  repaired, 

i^tenaiicT  <^l6ftns6d,  maintained,  amended,  and  kept  as  afsd  will,  at  the 

"» *?^ -.    expiron  or  sooner  determinon  of  the  sd  term,  quietly  yield  up 

unto  the  lessor,  togr  with  all  addons  and  improvemts  made 

thto  in  the  meantime,  and  all  fixtures  (g)  of  every  kind  in  or 

upon  the  sd  premes,  or  weh  (h)  durg  the  sd  term  may  be 

affixed  or  fastened  to  or  upon  the  same  [except  tenant's  or 

trade  fixtures]. 

The  same.       xv.  And  will  at  the  determiuon  of  the  sd  tenancy  quietly 

Short         yield  up  the  sd  premes  with  the  fixtures  wch  now  are,  or  at 

any  time  durg  the  sd  tenancy  shall  be  thron  m  a  good  and 

tenantable  state  of  repair  and  condon  [except  as  afsd,  see 

above,  note  to  form  viii]. 

To  permii        XVI.  And  also  that  it  shall  be  lawful  for  the  lessor,  or  his 

e^ter  ittd    ®8®°^  W   twice   or  oftener  in  every  yr  durg  the  sd  term, 

▼icw  pre-    durg  seasonable  hours  in  the  day  time,  with  or  witht  work- 

tonpair     °^®^  ^^  others,  to  enter  the  sd  premes  to  view  the  state  of 

on  notice,    repair  and  condon  of  the  same,  and  of  all  defects  and  wants 

of  reparon  then  and  there  found  [and  wch  the  lessee  shall 

be  liable  to  make  good  under  the  covts  hinbefore  contd],  to 

give  or  leave  on  the  sd  premes  notice  in  writg  to  the  lessee  : 

And  that  the  lessee  will  within  the  space  of  three  ealr 

months  after  such  notice,  or  sooner  if  requisite,  repair  and 

make  good  the  same  accordg  to  such  notice  and  the  covt  in 

that  behalf  hinbefore  contd. 

xvn.  And  also  will  permit  the  landlord  [or  superior  land- 

(/)  As  to  the  measure  of  damages  for  breach  of  this  corenant,  sec  Morgan 
▼.  Hardy,  17  Q.  B.  D.  770. 

(^)  See  Elph.,  Intiod.  Conv.,  238.  A  schedule  of  the  landlord's  fixtures 
may  be  annexed  to  the  lease. 

(A)  In  a  long  lease  this  is  usually  qualified  by  saying,  "  or  Wch  at  the 

expiron  of  the  sd  term,  or  at  any  time  durg  the  last  seven 
yrs  thof  may  be  affixed,  &c." 

(0  In  an  underlease  say,  **  the  lessor  and  the  superior  landlord 
of  the  sd  premes  or  their  respive  agents.*' 
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lord],  or  his  agents  at  any  time  to  enter  the  sd  premes,  and  ^h«  >^ni«- 
examine  the  state  of   repair  and  condon  thof :  And  will  ^^^ 
repair  and  make  good  all  defects,  of  wch  notice  in  writg 
shall  be  given  by  the  landlord  [or  superior  landlord]  to  the 
tenant,  within  three  calr  months  after  the  giving  of  such 
notice. 

xvin.  And  also  that  if  the  lessee  shall  at  any  time  make  Power  to 
default  in  the  pformce  of  any  of  the  covts  hinbefore  contd  ,^|^^n 
for  or  relatg  to   the  repair  of  the  sd  premes,  it  shall  be  default  of 
lawful  for  the  lessor  (but  witht  prejudice  to  the  right  of  re- 
entry under  the  clause  hinafter  contd),  to  enter  upon  the  sd 
premes,  and  repair  the  same  at  the  expse  of  the  lessee,  in 
accdce  with  the  covts  and  provons  of  these  psnts,  and  the 
expses  of  such  repairs  shall  be  repd  by  the  lessee  to  the 
lessor  on  demand  (k). 

XIX.  And  also  will  permit  the  lessor  (Q  or  his  surveyor  or  Power  to 
agent  at  any  time  or  times  durg  (m)  the  sd  term  to  enter  the  enter  to 
sd  premes  or  any  pt  thof  durg  seasonable  hours  in  the  day  ^^^  inyen- 
time,  and  to  take  schdles  or  inventories  of  the  fixtures  and  6ztares. 
things  to  be  yielded  up  at  the  expiron  of  the  sd  term. 

XX.  And  also  that  it  shall  be  lawful  for  the  lessor  {I)  or  Power  to 
his  agents  or  workmen,  and  for  the  tenants  and  occupiers  of  ^^^^  ^ 
the  adjoing  messes  at  any  time  durg  the  sd  term  at  season-  ^?^  ami- 
able hours  in  the  day  time  to  enter  upon  the  premes  hby  de-  JJ^remiLs. 
mised  for  executg  repairs  or  alterons  of  or  upon  such  adjoing 
premes,  makg  good  to  the  lessee  all  damage  thby  occasioned. 

XXI.  And  also  that  it  shall  be  lawful  for  the  lessor,  or  his  To  permit 
agents,  at  any  time  within  three  calr  months  next  before  f^end  of 
the  expiron  or  sooner  determinon  of  the  sd  term,  to  enter  !««««*?  put 
upon  the  sd  premes,  and  to  affix  upon  any  suitable  part  thof  for  re- 

a  notice-board  for  relettg  the  same,  and  that  the  lessee  wlQ  l«**««»  *«• 
not  remove  or  obscure  the  same,  and  will  permit  all  psons 


(A)  See  p.  727,  note  (d), 

(I)  In  an  underlease,  if  there  is  a  similar  covenant  in  the  head  lease,  say, 

"  the  lessor  or  the  superior  landlord,  or  their  respive,  &c." 
(m)  In  a  long  lease  say, "  durg  the  last  seven  yrs  of  the  sd  term." 
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by  order  iu  writg  of  the  lessor,  or  his  agents,  to  view  the 

sd  premes    at    seasonable   hours    in    the    daytime    witht 

interruption. 

To  repay        xxn.  And  also  will  repay  to  the  lessor  all  soms  wch  he 

toleamr     shall  expend  [in  psoance  of  the  covt  of  the  lessor  hinafber 

gams  paid  , 

for  insur-    contd]  for  insurg  the  sd  messe,  bldgs,  and  premes  agst  fire 

■  

"■*•  [or  accident],  every  such  sum  to  be  so  repd  on  the  quarterly 

[half-yrly]  day  for  paymt  of  rent  under  this  demise  next 
ensug  after  the  expenditure  thof  (n). 
To  insare        xxiu.  And  also  will  forthwith  insure  (o)  and  at  all  times 
and  rebuild  durg  the  sd  term  keep  insured  agst  loss  or  damage  by  fire 
fii«.  the  sd  messe,  and  all  bldgs,  erons,  and  fixtures  of  an  insur- 

able nature,  wch  at  any  time  durg  the  sd  term  may  be 
erected  or  placed  upon  or  affixed  to  the  sd  demised  premes, 

in  the  sum  of  £ at  the  least,  or,  "  to  three  fom*th  pts 

of  the  value  thof  at  the  least,"  or,  "  to  the  full  value  thof," 
[such  value  to  be  determined  by  the  surveyor  for  the  time 

being  of  the    lessor,]    in    the  Insce   Office,    or    in 

some  other  office  of  repute  to  be  approved  [prescribed]  in 
writg  by  the  lessor  {p),  in  the  name  of  the  lessor,  or, "  in  the 
jt  names  of  the  lessor  and  lessee,"  [or  in  such  other  name  or 
names  as  the  lessor  shall  fi*om  time  to  time  prescribe] :  And 
will,  whenever  required,  produce  to  the  lessor,  or  his  agent, 
the  policy  of  every  such  insce,  and  the  rect  for  the  last  premium 
thof,  [and  that  in  default  thof  the  lessor  may  insure  the  sd 
.premes  in  mner  afsd  and  pay  the  premiums  payable  in  respt 


(w)  See  p.  727,  note  (rf)- 

(ri)  In  an  underlease,  the  covenant  must  be  in  accordAnce  with  that  in 
the  head  lease  as  to  the  sum  assured,  and  the  office  and  names  in  which  the 
insurance  is  to  be  effected.  As  to  the  covenant  to  insure,  see  5  Dav.  Pr©c„ 
Part  I.,  p.  542,  note  ;  Elph.,  Introd.  Conv.  234. 

Variations       W  Where  plate-glass  windows  are  to  be  insured,  add  here,  *'  and  also 

an«"o£*'     insure  and  keep  insured  agst  loss  or  damage  by  accident  all 
windows     plate-glass  windows  in  the  demised  premes  to  the  full  value 

awident.     ^^^^  ^  *^® Insce  Office,  or  in  some  otlier  office  of  re- 
pute to  be  approved  [prescribed]  as  afsd." 
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thof,  and  that  the  premiums  so  pd  and  all  incidental  expses 
shall  be  repd  by  the  lessee  to  the  lessor  on  demand  (g). 
And  that,  in  case  the  sd  messe,  bldgs,  and  premes,  or  any 
pt  thof  shall  at  any  time  durg  the  sd  term  be  destroyed  or 
damaged  by  fire  (r),  then,  and  as  often  as  the  same  shall 
happen,  all  monies  reed  in  respt  of  such  insce  (s)  shall  with 
all  convenient  speed  be  laid  out  in  rebldg,  repairg,  or  orwise 
reinstatg  the  same  premes  in  a  good  and  substantial  mner 
[aud  under  the  diron  of  the  surveyor  of  the  lessor]  [accordg 
to  the  psnt  plan  and  elevon  (t),  or  in  such  other  mner  as 
shall  be  previously  approved  of  in  writg  by  the  lessor],  and 
in  case  the  monies  reed  in  respt  of  the  sd  insce  shall  be 
insuSt  for  that  ppose,  will  make  good  the  deficiency  out  of 
Jiis  own  monies. 

XXIV.  And  will,  durg  the  sd  term,  keep  the  sd  messe,  The  same, 
bldgs,  and  premes  hby  demised  insured  agst  fire  in  some  ^^ 

responsible  office  in  the  sum  of  £ at  the  least  in  the  jt 

names  of  the  lessor  and  lessee,  and  whenever  required 
produce  to  the  lessor  the  policy  and  rect  for  the  last 
premium  in  respt  of  such  insce,  and  that  in  case  of  the 
destron  or  damage  of  the  sd  premes  by  fire  the  monies  reced 

in  respt  of  such  insce  shall  be  laid  out  in  rebldg  or  reinstatg 
the  same,  and  in  case  such  monies  shall  be  insufft  for  such 
ppose  the  deficiency  shall  be  made  good  by  the  lessee. 

XXV.  And  also  will  not  carry  on  or  permit  upon  the  sd  Not  to  do 
premes  any  trade  or  occupon,  or  do  or  suflfer  any  other  to  increase 

rate  of  in- 
surance. 

(^)  See  p.  727,  note  (<0. 

(r)  For  plate-glass  windows,  add  here,   "  or  in  case  the  sd  plate- 

glass  windows  or  any  of  them  shall  be  destroyed  or  damaged 
by  accident." 

(jt)  As  to  the  right  to  require  insurance  monies  to  be  laid  out  in  reinstating 
the  premises  in  the  absence  of  special  contract,  see  14  Geo.  3,  c.  78,  s.  83  : 
JBx  p.  Gorelyj  4  De  G.  J.  k  S.  477  ;  Westminster  Fire  Office  v.  Glasgow^ 
Sfc,^  Society 1 13  App.  Cas,  699,  ajUe^  p.  289,  note. 

{f)  For  plate-glass  windows,  add  here,  "  and  as  to  the  sd  plate- 

glass  windows,  with  glass  of  the  same  nature,  quality,  and 
thickness  as  at  psnt." 
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thin^  wch  may  render  any  increased  or  extra  preminm 
payable  for  the  insce  of  the  premes  agst  fire,  or  wch  may 
make  void  or  voidable  any  policy  for  such  insce. 

XXYI.  And  also,  if  at  any  time  durg  the  sd  term  any  trade 
or  occupon  shall  be  carried  on,  or  anything  shall  be  done 
creased,  to  upon  the  premes,  wch  shall  cause  the  premiom  to  be  chged 

to  lessor,     by  any  such  insce  office  as  afsd  to  exceed  the  rate  of 

per  cent.,  will  give  notice  thof  unto  the  lessor,  and  will  also 

pay  the  extra  premium  so  to  be  chged  as  afsd. 

To  build         xxvn.  And  also  will,  under  the  inspon  and  to  the  satisfon 

bouw^with  ^^  ^®  surveyor  for  the  time  being  of  the  lessor,  and  in 

▼uia-        accordce  with  the  plans,  elevons,  and  specificons  already,  or, 

oM(u).     ,,^  ^^^„  j^ppj.Qyg^j  jjy  jjjjjj^  [build  and  construct  on  the  sd 

piece  of  land  hby  demised,  one  villa  residce  or  dwellg-house 

of  the  cost  value  of  at  least  £ ,  or,  "  of  the  yrly  lettg 

value  of  at  least  yire  times  the  rent  hby  reserved  {x)  "]  Ipr,  if 
partiaUy  built,  complete  and  finish  the  messe,  bldgs,  and 
erons,  hby  demised],  with  offices  and  outbldgs  thto  annexed, 
and  all  necy  and  suitable  fences,  roads,  foot-pavemts,  ways, 
drains,  and  other  works  in  connon  thwith,  And  will  com- 
plete the  same  fit  for  habiton  and  use  before  the day 

of  ,  unless   prevented   by  fire,  stress  of  weather,   or 

strikes  or  combinons  of  workmen  :  [And  also  will  by  means 
of  vouchers  or  other  reasble  evidce  when  required,  on  or 

before  the day  of ,  satisfy  the  sd  surveyor  that  the 

sum   of  £ has  been    expended   on   the  sd  bldgs   and 

works],  [And  also  will  pay  and  dischge  the  reasble  fees  and 
chges  of  such  surveyor]. 
To  face  xxviu.  And  also  that  every  bldg  to  be  erected  upon  the 

buildings     gj  pj^^.  ^f  jj^^j  jj^^y  demised  shall  be  faced  on  the  side  frontg 

W     IsB      (Ar 

increase      towards Court  afsd  with  white  glazed  bricks  or  tiles  or 

light  to 

adjoining      . — 

property. 

(u)  For  various  ooTenants  as  to  building  which  can  readily  be  adapted  to 
a  lease,  sec  pp.  2,  304,  ft  seq.  As  to  the  necessity  for  this  covenant  where 
the  lease  is  under  a  power,  see  Hallett  v.  Martin,  24  Ch.  D.  624. 

(ad)  There  is  no  ad  valorem  duty  on  the  value  of  buildings  to  be  erected  ; 
see  the  Stamp  Act,  1870,  s.  98  (2). 
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with  stucco  or  cement  painted  white  or  a  light  stone  colour, 
and  if  faced  with  glazed  bricks  or  tiles  shall  be  kept  tho- 
roughly cleaned,  or  if  faced  with  stucco  or  cement  shall  be 
repainted  in  a  workmanlike  mner  with  two  coats  of  good  oil 
paint  once  at  least  in  every  three  yrs  of  the  sd  term. 

XXIX.  And  also  will  not  at  any  time  durg  the  sd  term  Not  to 
witht  the  consent  Jn  writg  of  the  lessor  first  obtained  erect  '^^ 
or  place  any  addonal  bldg  or  eron  on  any  pt  of  the  demised 
premes  [other  than  a  stable  and  coach-house,  entrance-lodge, 
gardener's   cottage,    greenhouses   and    summer-houses,   or 

other  similar  out-bldgs  suitable  for  the  convenience  of  the 
occupiers  of,  and  to  be  used  as  appurtenant  to,  the  sd  messe 
hby  demised,  and  for  no  other  ppose]. 

XXX.  And  also  will  not  at  any  time  durg  the  sd  term,  Not  to 
witht  the  licence  in  writg  of  the  lessor  first  obtained,  erect  tentiom 
any  new  bldgs  on  the  premes  hby  demised  [except  as  afsd]  "^.P^®" 
or  make  any  alteron  or  addon   whatsr    in   or   to  the   sd  with 
messes  and  premes  hby  demised  or  any  bldgs  wch  may  be  ^■'^****'**' 
erected  on  the  sd  premes  [psuant  to  the  proYons  hinbfe 
contd,  or]  with  such  licence  as  afsd,  either  externally  or 
internally,  [or,  make  any  alteron  in  the  plan,  external  con- 
stron,   height,   roof,   walls,   timbers,   elevon,    architectural 
appearce,  or  decorons  of  the  sd  messe  and  premes,  or  any 
bldgs,  &c.,  08  above,  nor  build  or  set  up  any  eron  or  projon 

of  any  kind  in  the  garden  or  yard  in  the  front  or  rear  of  the 
sd  messe  or  on  any  pt  of  the  sd  premes  wch  shall  destroy  or 
interfere  with  the  uniformity  of  the  sd  premes  with  the 
adjoing  houses,  or  wch  may  in  any  wa}'  obstruct  or  lessen 
the  access  of  light  or  air  to  or  interrupt  the  view  from  the 
adjoing  houses  or  bldgs],  [and  that,  in  case  at  any  time 
durg  the  sd  term  there  shall  be  occasion  to  rebuild  the  sd 
messe  and  bldgs,  or  any  pt  thof,  whether  by  reason  of 
destron  by  fire  or  through  decay,  or  from  any  other  cause, 
the  same  shall  be  rebuilt  accordg  to  the  origl  plan  and 
elevons  thof,  or  accordg  to  such  other  plan  as  shall  be  pre- 
viously approved  of  in  writg  by  the  lessor,  and  not  orwise]. 
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To  obtain        XXXI.  And  also,  before  makg  any  ailerons  in  the  sd  messe, 

lessor  8  ftD' 

proval  be-  or  the  outbldgs  thof,  or  erectg  any  other  bldgs  on  the  sd 
fore  alter-  demised  premes  or  any  pt  thof,  will  obtain  the  approval  in 
miaes.        writg  of  the  lessor  to  the  plans  and  specificons  of  such  intd 

alterons  or  bldgs,  and  make  or  erect  the  same  in  such  mner 

as  shall  be  so  approved. 
Not  to  cut       XXXII.  And  also  will  not  at  any  time  cut,  maim,  or  remove 
main  waiiB.  ^.j^^  main  walls  or  timbers  of  the  sd  premes,  unless  for  the 

ppose  of  supplyg  and  makg  good  any  defect  thrin,  wch  shall 

be  supplied  and  made  good  accdly. 
Not  to  XXXIII.  And  also  will  not  at  any  time  durg  the  sd  term 

commit       witht  the  consent  in  writg  of  the  lessor,  cut  down  or  destroy 

waste.  ,  ,  .  * 

any  timber  or  timberlike  trees  now  or  hrafter  standg  or 
growg  on  the  sd  premes,  or  open,  work,  or  dig  for  any  mines, 
minerals,  quarries,  clay,  gravel,  or  sand,  in,  upon,  or  under 
the  same,  but  will  to  the  utmost  of  his  power  keep  the  sd 
timber  and  trees  in  good  preservon,  and  the  sd  mines, 
minerals,  quarries,  &c.,  unopened  and  unworked. 
Not  to  Tiae  xxxiv.  And  also  wiU  not  use  the  sd  premes,  or  permit  (y) 
P'*™^  the  same  to  be  used  for  the  pposes  of  any  trade,  manufac- 
&c.,  with  ture,  or  business  (z)  of  any  descripon  [or  for  burning 
▼anations.  jj^cks,  clay,  or  refuse,  or  for  puttg  out  clothg  or  other 
articles  to  dry  or  bleach],  or  as  an  asylum  for  lunatics  or 
idiots,  hospital  or  other  charitable  institon,  or  by  any 
public  body  or  society,  or  for  any  school,  or  teachg  of 
music,  or  as  a  tea-garden,  or  hotel,  or  tavern,  or  for  the 
sale  of  beer,  wine,  or  spirits,  and  will  not  hang,  place,  or 
deposit  any  goods  or  things  for  sale  or  orwise  outside  of  any 
pt  of  the  premes,  or  in,  upon,  or  over,  the  yard,  garden,  or 
area  thof,  nor  exhibit  or  permit  in,  upon,  or  about  the  sd 
premes  any  bill  or  placard  intimatg  or  givg  notice  that  a  pt 
of  the  sd  premes  (less  than  the  whole)  is  to  let  furnished  or 
unfurnished,  nor  put  up,  or  permit,  in  or  upon  any  pt  of  the 


(y)  As  to  what  is  *'  permitting,"  see  Hall  v.  Ewinj  37  Ch.  D.  74. 
(r)  As  to  what  is  a  "  business,"  see  Rolls  v.  MUlflry  27  Ch.  D.  71  (Chari- 
table Institution). 
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sd  premes,  any  bill,  notice,  door-plate,  or  advertisemt,  or 
any  outward  mark  or  show  of  business  (a),  nor  at  any  time 
have  or  permit  any  sale  by  auction,  exhibon,  or  public 
meetg,  to  be  held  in  or  upon  the  sd  premes  witht  the  con- 
sent in  writg  of  the  lessor. 

XXXV.  And  also  will  use  and  occupy  the  sd  messe  as  aTooaeas 
private   dwellg-house   only  [and  the   sd   coach-house   and  dwelling- 
stable  as  a  private  coach-house  and  stable,  and  the  rooms  ^^"^.> 
over  the  same  for  the  lodgg  of  servants  or  others  in  the 
employ mt  of  the  lessee],  and  for  no  otlier  ppose,  [and  that 
if  the  premes  are  occupied  by  a  medical  man  he  shall  not 
rece  lunatics  or  other  patients  to  reside  in  the  house,  nor 
have  any  dispensary  or  shop  for  dispensg  or  sellg  medicines 
on  the  premes],  or,  [that  every  bldg  erected  on  the  land  hby 
demised  shall  be  used  only  as  a  private  dwellg-house  or  a 
coach-house,  stable,  or  other  outbldg  belongg  thto>  and  that 
so  much  of  the  sd  land  as  shall  remain  unbuilt  upon  shall 
be  used  only  as  the  j'ards,  gardens,  or  pleasure-grounds  of 
such  dwellg-house  and  premes]. 

xxxvi.  And  also  will  not  use  or  occupy  the  sd  premes,  or  To  use  as 
permit  the  same  to  be  used  or  occupied  orwise  than  as  °  ®^  ®"  • 
offices,  or  for  any  ppose,  or  in  any  mner  inconsistent  with 
such  user  or  occupon,  nor  so  as  to  be  a  nuisce,  annoyce, 
or  damage  to  the  owners  or  occupiers  of  the  other  offices 
or  rooms  in  the  same  house,  or  the  adjoing  houses. 

XXXVII.  And  also  will  not  carry  on  or  permit  upon  the  Not  to 
sd  premes,  or  any  pt  thof,  any  offensive,  noisy,  or  dangerous  ^Jfe^si^ 
trade,  business,  manufacture,  or  occupon,  or  any  nuisance,  *n"^®8» 
nor  use  the  same,  nor  allow  the  same  to  be  used  for  any 
illegal  or  immoral  ppose,  but  will  use  the  same  as  a  private 
dwellg-house,  or  for  carryg  on  handicrafts  or  occupons  of  a 
quiet  and  inoffensive  nature  only. 


(a)  See  Ihans  v.  Davis,  27  W.  R.  286. 

(&)  See   German  v.    Chapman,  7  Ch.  D.  271  ;  see  other  forms,  p.  309 

(tf)  See  also  pp.  309,  310,  forms /(I)— (7). 
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Not  to  do        xxxvin.  And  also  will  not  do  or  suffer  to  be  done,  in  or 

any  act  to  ,  ,  ,     -  ^i_  •  v 

the  damage  npon  the  sd  premes,  or  any  pt  tnof,  any  act,  or  tning,  wen 

anoe*of 'oie  ^^^  ^^'  "^^^  ^^f  ^^  become  a  nuisce  (d),  damage,  annoyce, 
leHor,  or,    or  incon Venice    to    the  lessor  (e),    or   his   tenants,   or  the 
^latenanti,  occupiers  of  any  of  the  adjoing  houses,  or  the  neighbour- 
hood. 
Not  to  stop      XXXIX.  And  also  will  not  stop  up,  darken,  or  obstruct  any 
dows'of      windows  or  lights  belongg  to  the  sd  bldgs  hby  demised,  or 
teoiUed      any  adjoing  bldgs  belongg  to  the  lessor  («),  nor  permit  any 
and  not  to  Q^w  window,  light,  openg,  doorway,   path,   passage,  drain, 
peraait  new  qj,  other  encroachmt  or  easemt  to  be  made  into,  agst,  or  upon, 
encroach-    the  sd  premes  hby  demised,  wch  might  be,  or  grow  to  the 
adjoini^    damage,   annoyce   or  incon vence   of  the  lessor  («).     And 
tenements,  in  case  any  such  window,  &c.,  shall  be  made,  or  attempted 
to  be  made,  will  give  immediate  notice  thof  to  the  lessor, 
and  will  at  the  request  and  cost  of  the  lessor,  adopt  such 
means  as    may  be  reasbly  required    or  deemed   pper  for 
prerentg  any  such  encroachmt,  or  the  acquison  of  any  such 
easemt. 
Not  to  as-       XL.  And  also  will  not  (g)  assign  [transfer,  underlet,  or 
underlet     pt  with  the  posson  of  ]  the  sd  premes  or  any  pt  thof  (orwise 

iTcence^f/)  *^^^  ^y  ^^^)  C^^  "^^  '^^*S  *'^^  same  with  or  witht  the  furni- 
ture thrin  for  any  term  not  exceedg  one  yr]  witht  the 
previous  consent  in  writg  of  the  lessor  [but  so  that  such 
consent  shall  not  be  withheld  to  an  assignmt  or  underlettg 

(<f)  As  to  the  effect  of  this  covenant,  see  HarrUon  y.  Good,  L.  R.  11  Eq. 
338  ;  Tod  Heatly  t.  Benham,  40  Ch.  D.  80,  mpra,  p.  310,  note. 

(0  In  an  underlease,  say, "  the  lessor  or  the  superior  landlord.** 

(/)  See  5  Day.  Prec.,  p.  176  ;  Elph.,  Introd.  Conv.  240  ;  West  v.  Dohh, 
L.  R.  4  Q.  B.  634,  6  Q.  B.  460  ;  Varley  v.  Coppard,  L.  R.  7  C.  P.  505  ;  ^Vr- 
poration  of  Bristol  v.  WeHcott,  12  Ch.  D.  461.  If  the  lessor  is  not  to  with- 
hold his  consent  to  an  assignment,  &c.,  to  a  responsible  person,  his  consent 
is  not  necessary  to  render  such  an  assignment  valid,  Hyde  y.  Warden,  3  Ex. 
D.  72  ;  as  to  withholding  the  consent "  arbitrarily,"  see  Treloar  y.  Big^^lu  B, 
9  Ex.  151  ;  Sear  y.  House  Property,  ^c.  Society,  16  Ch.  D.  387.  This 
covenant  is  excepted  out  of  s.  14  of  the  Con  v.  Act,  1881,  see  sub-SL  6  (i). 

is')  In  a  building  lease,  insert  here  : — "  at    any    time    durg    the 

last  9even  yrs  of  the  sd  term  hby  gmted." 
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of  the  sd  premes  to  a  respectable  and  responsible  pson ;  or, 
"shall  not  be  unreasbly,  arbitrarily,  or  vexatiously  with- 
held, and  so  as  a  premium  shall  not  be  required  to  be  pd  for 
the  givg  thof."]    [Provd  that  it  shall  be  lawful  for  theP*®^*" 
lessee  to  take  a  ptner  or  ptners  in  his  sd  business  carried  on  bnanwi 
in  the  sd  demised  premes,  and  also  to  remove  or  dispose  of  P""*"^ 
any  of  the  engines,  machinery,  bldgs,  erections,  and  other 
things  thron,  for  the  ppose  of  replacg  or  renewg  the  same, 
and  such  act  shall  not  be  deemed  to  be  a  breach  of  the 
covt  lastly  hinbfe  contd.] 

XLi.  And  also  that  the  lessee  will,  within  three  calr  months  To  gire 
next  after  any  absolute  transfer,  assignmt  or  dovolon  of  his  t^oflw- 
intt  under  this  psnt  lease  in  the  sd  demised  premes,  or  any  Bignment 
pt  thof,  give  notice  in  writg  of  such  transfer,  assignmt,  or 
devolon,  and  of  the  name,  quality,  and  place  or  places  of 
abode   of   the    transferee   or  transferees    or    assignee    or 
assignees  to  the  lessor  or  his  solor,  and  produce  to  him  the 
iustiTimt  of  such  transfer,  assignmt,  or  devolon,  and  pay  to 
him  a  fee  of  £ for  the  registron  of  such  notice. 

XLii.  And  also  will  not  assign  or  underlet  the  sd  premes.  To  give 
or  any  pt  thof,  for  full  or  any  pt  of  the  sd  term,  witht  first  o^re-Sp- 
makf?  proffer  for  the  sale  or  disposon  of  his  este  or  intt  *i?ni?<»^ 

,  _  ,       of  assign- 

thrin  to  the  lessor,  provd  the  lessor  will  give  as  great  a  price  ment,  &c. 
or  eonson  as  any  other  pson  wd  give  for  the  same. 

XLHi.  And  also  that  it  shall  be  lawful  for  the  lessor  or  any  To  permit 
pson  or  psons  by  him  authorised  in  that  behalf,  at  any  time  i^own 
to  enter  upon  the  sd  demised  premes  for  the  ppose  of  con-  drains  and 
structg,  laying  down,  alterg,  repairg,  cleansg,   emptyg,  or  water  pipes 
maintaing    any  sewers,    watercourses,   cesspools,   gutters,  ^q^^^" 
drains,  waterpipes,  [electric  wires,]  or  gas-pipes,  in  connon  adjoining 
with,  or  for  the  accommodon  of,  any  adjoing  ppty,  doing  as  ^^^    ^' 
little  damage  as  may  be  to  the  sd  premes  hby  demised,  and 
restorg  the  surface  of  the  soil,  and  everything  erected  thron, 
witht  any  unreasble  delay,  but  witht  makg  compenson  for 


(A)  See  the  remarks  as  to  this  ooyenant  in  Hood  &  ChaUis,  Cony.  Acts, 
3rd  ed.,  p.  51. 
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To  permit 
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obstruct 
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and  ease- 
ments (t). 


Disputes 
between 
lessee  and 
other 
tenants  of 
lessor  to  be 
referred  to 
his  sur- 
veyor. 


covenant 
by  an 
under- 
lessee  to 
perform 
the  cove- 
nants in 
the  head 
lease  (A:). 


any  temporary  damage  or  inconvenience  to  the  lessee,  so  as 
no  such  sewer,  &c.,  shall  pass  under  or  through  the  sd 
xnesse  hby  demised. 

XLiv.  And  that  it  shall  be  lawful  for  the  lessor  at  anv 
time  durg  the  sd  term  to  use,  erect,  rebuild,  or  alter  any 
laud  or  bldgs  adjoing  or  near  to  the  sd  demised  premes  for 
any  ppose  and  in  any  mner  he  may  think  fit,  notwg  that  the 
same  may  obstruct  or  interfere  with  any  right  of  light  or 
other  easemt  for  the  time  being  appertaing  to  or  enjoyed 
with  the  sd  demised  premes  or  any  pt  thof  or  any  bldg  for 
the  time  being  thron. 

XLY.  And  also  that,  in  case  at  any  time  durg  this  demise 
any  dispute  shall  arise  between  the  lepsee  and  any  other  of 
the  tenants  of  the  lessor  relatg  to  the  premes  to  them  resply 
demised,  or  the  party  or  other  walls,  lights,  drains,  water- 
courses, or  other  easemts,  rights,  or  appurts  whatsr  relatg 
or  belongg  thto,  or  any  repairs  thto,  or  nuisance  or  annoy- 
ance arisg  thfrom,  then  and  in  every  such  case  such  dispute 
(provd  the  other  pty  thto  shall  also  have  agrd  or  become 
bound  so  to  refer  the  same)  shall  be  referred  to  the  deter- 
minon  and  award  of  the  surveyor  for  the  time  being  of  the 
lessor,  wch  shall  be  final  and  bindg  on  the  lessee. 

XLVi.  And  also  will  at  all  times  durg  the  sd  term  duly 
pform  and  observe  all  the  covts,  agreemts,  and  provons 
affectg  the  sd  premes  hby  demised  wch  are  contd  in  the 
superior  lease  of  the  sd  premes  dated,  &c.,  and  on  the  pt  of 
the  lessee  thrunder  to  be  pformed  and  observed,  except  the 
covts  for  paymt  of  rent,  &c.,  here  specify  any  other  exceptions, 
and  will  not  at  any  time  do,  omit,  or  suffer  anything  whb3' 
such  superior  lease  may  be  avoided  or  forfeited ;  And  will 
at  all  times  keep  indemnified  the  lessor  agst  all  actions. 


(?')  This  covenant  is  of  coarse  effectual  according  to  its  tenor,  and 
excludes  the  application  of  Mitchell  v.  Cantrill^  37  Ch.  D.  56,  where  words 
negativing  the  implication  of  a  grant  of  lights  were  held  not  to  preclude  the 
lessee  from  acquiring  them  by  prescription  against  the  lessor. 

(A)  See  PenUy  v.  Watts,  7  M.  &  W.  601 ;  Hornby  v.  Cardirelly  30  W.  It 
263 ;  8  Q.  B.  D.  329  ;  26  Sol.  .1.  528, 544  ;  Pontifer  v.  Foord,  12  Q.  B.  D.  152. 
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proceedgs,  costs,  damages,  daims,  demands,  and  liability, 
for,  or  in  respt  of,  any  breach  wch  may  be  committed  duig 
the  sd  term  of  any  of  the  sd  covts,  agreemts  and  provons, 
except  as  afsd. 


LESSOR'S   COVENANTS. 


it. 


I.  And  the  lessor  doth  hby  [for  himself,  his  hrs,  exs,  ads,  Co 
and  assns  (Z)],  covt  with  the  lessee  pn  mner  foUowg :  that 
is  to  say :] 

n.  And  the  lessors  do  hbv  Ffor  themselves  resply  and  The 
their  respive  hrs,  exs,  ads,  and  assns  (/)],  covt,  &c.  i 

III.  That  the  lessors  will  durg  the  sd  term  pay  all  existg  To  pay 
and  future   rates,   taxes,  charges,  and   outgoings  whatsr,  ^^?2^ 
whether  parliamentary,  parochial,  or  local,  for  the  time 
being  payable  in  respt  of  the  sd  demised  premes,  [except 
such  and  such  pts  of  the  sd  rates,  taxes,  chges,  and  out- 
goings, as  are  hinbfe  covted  to  be  pd  by  the  lessee.] 

niA.  And  also  will  at  aU  times  durg  the  sd  term  keep  the  To  zepur 
outer  walls,  roof,  and  outside  of  the  sd  messe  and  bldgs  in  p^migj^ 
pper  and  substantial  repair.  ('^)- 

iv.  And  also  will  at  all  times  durg  the  sd  term,  keep  the  To  repair 
main  walls  and  timbers,  roof,  drains,  and  exterior  of  the  sd  ^at^a 
bldg  and  premes,  and  the  staircase,  passages,  water-closets,  **®"»*  ^  ^ 
and  lavatories,  and  such  other  internal  pts  thof  as  shall  from  offices, 
time  to  time  be  used  by  the  lessee,  in  common  with  the 


(/)  As  to  the  statutory  proyisicns  making  the  benefit  and  obligation  of 
the  coYenants  run  with  the  land,  see  p.  714,  note.  The  words  in  brackets 
binding  the  assigns  of  the  lessor  are  of  course  inappropriate  for  a  mere  per- 
sonal covenant,  such  as  the  covenant  for  quiet  enjoyment ;  and  having 
regard  to  the  Conv.  Act,  1881,  s.  11,  appear  to  be  unnecessary  even  where 
the  obligation  of  the  covenant  is  intended  to  run  with  the  land,  except  in 
the  case  mentioned  in  p.  715,  note. 

(m)  See  5  Dav.  Prec.  22  ;  Elph.  Introd.  Conv.  231;  and  ante,  p.  724,  note. 

(n)  The  lessor  is  not  liable  under  this  covenant  unless  he  has  received 
notice  of  the  want  of  repair  ;  Makin  v.  \Vatkin$ony  L.  R.  6  Ex.  26  ;  Mart' 
Chester,  Jj;c,,  Co.  v.  Carr,  5  C.  P.  607. 

3  n  2 
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To  insora 


The 

Short 
form. 

Not  to 
build  80  as 
to  obstruct 
lighta. 


owners  or  occupiers  of  the  other  rooms  or  offices  in  the  sd 
bldgy  in  good  and  substantial  repair,  and  in  clean  and  pper 
order  and  condon,  and  also  will  keep  the  flooring  and  timbers 
above  the  sd  demised  premes  and  all  the  upper  pts  of  the  sd 
bldg  and  all  cisterns  and  water  pipes  thrin  in  such  good  and 
substantial  order  and  condon  as  will  prevent  any  injury  to 
the  sd  demised  premes  or  the  furniture  or  contents  thof 
from  leakage  by  water  or  orwise  and  make  good  all  damage 
thto  caused  by  any  such  want  of  repair  or  leakage  or  by  any 
negligence  or  act  of  any  of  the  occupiers  of  the  upper  pts  of 
the  sd  bldg(o). 

y.  And  also  will  at  all  times  durg  the  sd  term  (unless 
such  insce  shall  be  vitiated  by  an  act  of  the  lessor)  insure 
and  keep  insured  the  sd  demised  messe  and  premes  agst 
loss  or  damage  by  fire  in  some  insce  office  of  repute  in  the 

sum  of  £ at  the  least,  and  will,  whenever  required, 

produce  to  the  lessee  the  policy  or  policies  of  such  insce, 
and  the  rect  for  the  last  premium  for  the  same  :  And  further, 
that  in  case  of  destron  of  or  damage  to  the  sd  premes,  or 
any  pt  thof  by  fire,  the  lessor  will  with  all  convenient  speed 
spend  and  lay  out  all  moys  reced  in  respt  of  such  insce  in 
rebldg  or  reinstatg  in  a  good  and  substantial  mner  the 
premes  so  destroyed  or  damaged  (p),  and  in  case  such  moys 
shall  be  insufit  for  such  ppose,  will  make  good  such  defi- 
ciency out  of  his  own  moys. 

VI.  And  also  will  adequately  insure  the  sd  premes  agst 
fire,  and  in  case  of  destron  or  damage  by  fire,  will  rebuild  or 
reinstate  the  same. 

vn.  And  also  that  no  bldg  or  eron  shall  at  any  time  durg 
the  sd  term  be  erected  or  placed  in  the  garden  or  rear  of  the 

house  No. in Street,  and  abuttg  on  the  east  side 

of  the  sd  premes  hby  demised,  so  as  in  any  mner  to  obstruct 
or  interfere  with  the  access  of  light  or  air  to  the  same 
premes. 


(o)  See  Anderson  v.  Oppenheimer,  5  Q.  B.  D.  602, 
(/i)   See  p.  731.  note  («). 
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VIII.  And  that  the  lessee  payg  the  rent  [sevl  rents]  hby  ^«f  <J^«* 
reserved,  and  pformg  and  observg  the  sevl  covts,  eondons,  (q), 
and  agreemts  hrin  contd,  and  on  his  pt  to  be  pformed  and 
observed  (r)  shall  and  may  peaceably  and  quietly  hold  and 

enjoy  the  sd  premes  hby  demised  durg  the  term  hby  grted 
witht  any  lawful  interron  or  disturbance  from  or  by  the 
lessor,  his  hrs  or  assns,  or  any  pson  or  psons  claimg  under 
or  in  trust  for  him  («). 

IX.  That  the  tenant,  so  long  as  he  shall  pay  the  rent  hby  The  same, 
reserved,  and  pform  the  covts  on  his  pt  hrin  contd,  may  f^^^ 
hold  and  quietly  enjoy  the  sd  premes  durg  the  sd  term  witht 
interron  by  the  landlord,  or  any  pson  claimg  under  or  in 

trust  for  him. 

X.  That  the  lessor  has  not  done  or  knowingly  omitted  or  CoTenant 
suffered  or  been  pty  or  privy  to  anything  whby  he  is  pre-  aLinst^^ 

vented  from  demisg  the  premes  or  any  pt  thof  in  mner  afsd.  incum- 
brances (0* 


(^)  As  to  what  amonnts  to  a  breach  of  this  coTenant,  see  Sanderson  v. 
Mayor,  ^c,  of  Berwick,  13  Q.  B.  D.  647  ;  Jenkins  v.  Jackson,  40  Ch.  D.  71. 

(r)  It  seems  that  this  does  not  make  the  payment  of  rent,  &c.,  a  condition 
precedent,  Edge  y.  Boileau,  16  Q.  B.  D.  117  ;  bat  see  Bast  in  y.  Bidtoell,  18 
Ch.  D.  238,  where  the  coyenant  was  for  renewal  of  the  lease. 

(s)  Coyenants  for  title,  &c.,  cannot  be  implied  in  a  lease  bj  making  the  As  to 
lessor  demise  as  "  beneficial  owner  *'  or  as  *•  trustee,"  &c.,  see  the  Cony.  Act,  implying 
1881,  s,  7  (5).    As  to  the  coyenant  implied  by  the  word  "  demise,"  see  Blph.  £°^!Jfj°** 
iDtrod.  Cony.  242.    If  seyeral  houses  are  demised  by  one  lease  at  separate 

rents,  say,  "  sevl  yrly  rents  hby  reserved,"  "  sevl  covts,  &c.,  in 
respt  of  each  of  the  sd  messes  and  premes  resply,"  "  the  sd 
sevl  premes/' 

{t)  Compare  forms  17.  and  v.,  pp.  433,  434.    Where  a  trustee,  executor  Coyenants 
or  mortgagee  grants  a  lease  without  the  concurrence  of  any  other  person  by  trustees, 
willing  to  coyenant,  he  often  giyes  the  coyenant  for  quiet  enjoyment,  as  the      * 
liability  under  it  is  not  yery  onerous  ;  but  it  is  conceiyed  that  in  strictness 
a  trustee,  executor,  or  mortgagee  cannot  be  compelled,  eyen  where  the  lease 
is  granted  pursuant  to  a  contract  entered  into  by  the  settlor,  testator,  or 
mortgagor  (see  the  Cony.  Act,  1881,  s.  18,  sub-s.  12),  to  enter  into  any  coye- 
nant except  that  he  has  not  incumbered.    See  Worley  y.  Frampton,  6  Hare 
660,  and  the  cases  there  cited,  and  Dart  V.  &  P.,  6th  ed.,  p.  623. 

Where  an  executor  grants  an  underlease  pursuant  to  his  testator's  con- 
tract, the  coyenant  may  be  qualified  by  adding  the  words,  **  but  not  SO 

as  to  incur  any  psonal  liability  except  in  respt  of  his  pwn 
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Cormant        xi.  And  ALSO  that  the  lessor   will  from  time   to   tiiae 

lease  for     hrafter  (but  at  the  cost  of  the  lessee)  use  his  best  endeavoars 

P®^P^*^    to  procure  from  the  superior  landlord  of  the  sd  premes  hby 

payment  of  demised  {psuant  to  the  covt  in  that  behalf  contd,  or  to  be 

*  "•v**^-    contd  in  the  superior  lease,  or  any  renewal  thofj  a  new 

lease  or  leases  of  the  sd  premes,  and  that  thrupon,  and 

when,  and  so  often  as  the  sd  superior  landlord  shall  grant 

and  exte  to  the  lessor  such  new  lease  or  leases  as  afsd,  the 

lessor  will  within days  next  after  he  shall  obtain  such 

new  leases  resply,  at  the  request  (x)  and  cost  of  the  lessee, 
exte  to  him  a  new  lease  of  the  sd  premes  at  and  under  the 
same  rent,  and  containg  tlie  like  covts,  provons,  condons, 
and  agreemts  as  are  in  and  by  these  psnts  reserved  and 

contd,  by  way  of  renewal  for  the  further  term  of yrs  to 

be  computed  from  the  end  of  the  first yrs  of  the  term 

hby  grted,  and  so  on  from  time  to  time  for  ever  hrafter  at 

the  end  of  every yrs,  the  lessee  payg  for  every  such 

renewal  at  the  time  of  the  exon  of  the  renewed  lease  unto 

the  lessor,  the  sum  of  & ,  being yrs'  clear  ground 

rent,  by  way  of  fine,  togr  with  all  arrears  of  rent,  and 
executg  a  counterpt  of  every  such  renewed  lease. 

acts  and  defaults  to  an  extent  exceedg  the  assets  of  the  sd 
testor  wch  may  come  to  his  hands,"  or  '*  so  as  to  bind  the 
este  of  the  sd  testor  but  not  so  as  incm*  any  fuilher  or  other 
liability." 

jU  to  (v)  It  seems  that  a  covenant  for  renewal  may  be  validly  entered  into  under 

covenants    a  power  requiring  the  best  rent  to  be  reserved,  provided  the  rent  continues 

for  renewal  to  be  the  best  rent  at  the  time  of  renewal  (which  if  the  lessee  lays  out  money 

in  leases      ^  building  or  improvements  would  not  be  likely) ;  and  although  the  power 

Dowers         ^^^y  authorises  leases  taking  effect  in  possession  within  a  limited  time  \Ga9 

Light,  4'c.,  Co,  V.  Totc^y  35  Ch.  D.  519).    This  seems  to  apply  not  only  to 

the  oxtlinary  express  power,  but  to  the  leasing  powers  in  the  Settled  Estates 

Act,  1877  (but  see  Be  Farnell,  33  Ch.  D.  699),  and  the  Settled  I^nd  Act, 

1882,  ss.  6,  7.     The  view  taken  in  the  former  case  was  that  although  a  lease 

infnturo  is  prohibited  by  the  power,  a  contract  to  grant  a  lease  in/nturo  is 

good  provided  the  lease  is  in  conformity  with  the  power  when  the  time  for 

granting  it  arrives  ;  but  this  is  opposed  to  Re  Famell, 

{x)  It  may  be  proper  in  some  cases  to  specify  what  notice  by  the  lessor  of 
the  intention  to  renew  is  to  be  given  j  see  NichoUon  v.  Smith,  22  Ch.  D. 
640. 
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PROVISOES. 

I.  Provd  always  and  these  psnts  are  upon  this  condon,  Power  of 
that  if  the  sd  yiiy  rent  hby  reserved  [sevl  yrly  rents  hby  ""«"*^ 
reserved  or  any  of  them],  or  any  pt  thof,  shall  at  any  time 
be  in  arrear  or  unpd  for  twenty-one  days  after  the  same 
shall  have  become  due  (whether  any  formal  or  legal  demand 
thof  shall  have  been  made  or  not),  or  if  the  lessee  shall  at 
any  time  fail  or  neglect  to  pform  or  observe  any  of  the 
covts,  Condons,  oi*  agreemts  hrin  contd  and  on  his  pt  to  be 
pformed  and  observed,  [or  if  the  lessee,  while  the  sd 
demised  premes  or  any  pt  thof  shall  remain  vested  in  him, 
shall  become  bkpt  or  have  a  receivg  order  made  agst  him,  or 
shall  make  or  enter  into  any  arrangemt  or  composon  with 
his  credors  either  under  any  statute  or  orwise,  or  if  the 
assigns  of  the  lessee  being  a  coy  shall  enter  into  liquidon 

(y)  The  power  of  the  Court  to  relieve  against  forfeiture  under  a  power  of  Relief 
re-entry  in  a  lease,  which  preyiously  applied  only  to  non-payment  of  rent  (as  J^°."* 
to  which  see  Elph.  Introd.  Conv.,  213),  and  breach  of  covenant  to  insure  (22  ^o"®^*"™- 
k,  23  Vic.  c  35,  s.  4),  has  been  extended  by  the  Con  v.  Act,  1881,  s.  14,  to  all 
cases  except  (sub-s.  6)  a  covenant  or  condition  against  assigning  or  under- 
letting,  &c.,  or  a  condition  for  forfeiture  on  bankruptcy  (see  Exp,  Gould, 
13  Q.  B.  D.  452),  or  taking  the  lessee's  interest  in  execution,  or,  in  the  case 
of  a  mining  lease,  a  covenant  or  condition  for  allowing  the  lessor  to  inspect 
the  books,  weighing  machines,  &c.,  or  the  workings ;  the  lessor  being  pre- 
cluded (sub-s.  1)  from  enforcing  the  forfeiture  unless  the  lessee  fails,  within 
a  reasonable  time  after  notice  served  on  him  by  the  lessor,  to  remedy  the 
breach,  if  capable  of  remedy,  and  to  make  reasonable  compensation  in  money 
to  the  satisfaction  of  the  lessor,  and  (sub-s.  2)  the  Court  can  give  relief  on 
such  terms  as  it  thinks  fit.  This  enactment  does  not  apply  to  an  agreement 
for  a  lease,  unless  possibly  a  right  to  specific  performance  can  be  shown, 
Swain  v.  Ayrc*,  21  Q.  6.  D.  289.  See  the  observations  on  the  clause  in 
Hood  &  Cballis,  3rd  ed.  pp.  49,  et  teq. 

As  to  the  power  of  re-entry  extending  to  the  bankruptcy,  &c.,  of  the  lessee,  Frame  of 
see  Ilodgkinson  v.  Croioe,  L.  R.  19  £q.  591.  And  as  to  the  power  of  re-entry  po^«r  of 
on  breach  of  covenant,  see  the  same  case  on  appeal,  L.  R.  10  Ch.  Ap.  622  ;  ^'^^^1' 
as  to  the  importance  of  extending  the  proviso  to  the  breach  of  negative  cove- 
nants, see  Hyde  v.  Warden,  3  Ex.  D.  73  ;  Ecaru  v.  Davis,  10  Ch.  D.  747  ; 
West  v.  Dohh,  L.  R.  5  Q.  B.  460. 

The  variations  required  for  a  lease  to  a  company  can  readily  be  made  from 
this  form  ;  see  Leases.  Miscellaneous. 
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whether  compulsory  or  voluntary  (^r),]  then  and  in  any  such 

case  it  shall  be  lawful  for  the  lessor,  or  any  pson  or  psons 

duly  authorised  by  him  in  that  behalf  into  or  upon  the  sd 

hby  demised  premes,  or  any  pt  thof  in  the  name  of  the 

whole,  to  re-enter  (a),  and  the  sd  premes  peaceably  to  bold 

and  enjoy  thencefortli,  as  if  these  psnts  had  not  been  made, 

witht  prejudice  to  any  right  of  action  or  remedy  of  the 

lessor,  in  respt  of  any  antecedent  breach  of  any  of  the  coYts 

by  the  lessee  hinbfe  contd. 

The  lama.       ^'  Provd  ALWAYS  that  if  the  rent  hby  reserved,  or  any  pt 

Short         thof,  shall  be  in  arrear  for  twentj'-one  days  after  the  same 

®"°'         shall  become  due,  or  in  the  event  of  any  breach  of  any  of 

the  covts  and  agreemts  on  the  pt  of  the  tenant  hrin  contd, 

it  shall  be  lawful  for  the  landlord  to  re-enter  upon  the  sd 

demised  premes. 

ProTiso  to       ^^-  Pbovd  ALSO  and  it  is  hby  agrd,  that  the  non-pajmt  of 

foUow        jjijg  j.gjj^  jjjjy  reserved,  or  the  breach  of  any  of  the  covts  or 

power  of  .  -  .  ^  , 

le-eatry  in  condons  hrm  contd  m  respt  of  any  one  of  the  sd  messes, 

J^J^       shall  not  authorise  the  re-entry  of  the  lessor  into  or  upon 

houaei  at    the  others  of  the  sd  messes,  or  any  of  them,  but  only  into 

i^ts.         o^  upon  the  parlar  messe  in  respt  whof  such  breach  shall 

have  happened,  it  being  the  intention  that  each  of  the  sd 

messes  hby  demised  shall  be  held  durg  the  sd  term  hby 

grted  separatelj'  from  and  independently  of  the  others  thof, 

and  shall  not  be  affected  by  any  non-paymt  of  rent  or  breach 

of  any  covt  or  condon  in  respt  of  any  others  or  other  of  the 

sd  messes. 

Proviao  ^^*  P^o^D  ALWAYS  and  it  is  hby  agrd  that  the  lessee,  his 

excluding    exs  and  ads  shall  not  be  liable  to  the  paymt  of  the  rent  hby 

losaee  after  reserved,  or  to  the  pformce  of  any  of  the  covts  or  condoDS 

assign-  __^ 

ment  (h), 

(z)  See  Wetty  Brick  and  Pottery  Co,,  SO  W.  R.  443. 
•^  J**  .  .  (a)  The  words  often  inserted  authorising  the  lessor  to  effect  a  forcibJe 

^\   °'W™^  entry  and  eject  the  lessee  arc  omitted,  as  such  an  authority  cannot  lawfully 
entiy.  ^®  given  (EdwicJt  r.  Suwkes,  18  Ch.  D.  199  ;  and  see  BeddaU  v.  Uaitlani^ 

17  Ch.  D.  174)  ;  though  possibly  the  power  might  be  good  to  the  extent  of 
authorising  an  unopposed  entry  by  breaking  open  doors  and  windows. 
(J)  A  clause  of  this  kind  is  of  course  very  exceptional. 
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hinbfe  contd  any  longer  than  he  or  they  shall  continue  to 
hold  this  psnt  lease,  if  he  or  they  shall  have  assigned  the 
same  to  some  responsible  pson  or  psons  or  Co,  and  notice 
in  writg  of  such  assignmt  shall  have  been  given  to  the  lessor, 
to  whom  an  attested  copy  thof  shall  also,  if  required,  be 
supplied  at  the  cost  of  the  lessee,  his  exs  or  ads. 

V.  Provd  that  in  case  the  sd  messe,  bldgs,  and  premes.  That  rent 
or  any  pt  thof  shall  at  any  time  be  destroyed  or  so  damaged  ^gpended 
by  fire,  explosion,  or  any  other  means  as  to  be  unfit  for »» «(» of 
occupon  or  use,  and  shall  not  be  rebuilt  or  reinstated  by  the  defaait  of 
lessor  within  three  calr  months  after  the  occurrence  of  such  }^l "' 
fire,  then  and  in  such  case  (unless  the  insce  of  the  premes 

shall  have  been  forfeited  by  the  act  or  default  of  the  lessee) 
the  rents  hby  reserved,  or  a  fair  and  just  proportion  thof, 
accordg  to  the  nature  and  extent  of  the  damage  sustained, 
shall  from  and  after  the  expiron  of  such  three  months,  and 
until  the  premes  shall  have  been  rebuilt  or  reinstated  and 
made  fit  for  occupon  or  use,  be  suspended  and  cease  to  be 
payable,  and  in  case  of  dispute  as  to  the  proportion  or 
period  of  such  abatemt  the  same  shall  be  referred  to  arbitron 
psuant  to  the  provon  in  that  behalf  hinafter  contd,  such 
abatemt  to  be  in  full  for  all  claim  for  damages  bj'  the  lessee 
agst  the  lessor  (e). 

VI.  Provd  always  and  it  is  hby  agrd  that  if  any  pt  of  the  Power  of 
sd  [furniture]  rent  shall  be  in  arrear  for  twenty-one  days,  ^*™»W- 

(e")  That  in  the  absence  of  such  a  provision  the  tenant  would  be  liable  for 
the  rent,  see  Manchegtery  d;c.,  Co.  v.  Carr^  6  C.  l\  D.  507.  Power  is  some- 
times gixen  to  one  or  both  parties  to  determine  the  lease  in  case  of  total 

destruction ;   the  following   may  be  added   for   this  purpose,  '*  Provd  Power  to 

always  that  in  case  the  sd  messe,  bldgs  and  premes  shall  be  ^«*«"i"'*« 
destroyed  by  fire  or  orwise  as  afsd  so  as  to  be  wholly  unfit  case  of 
for  occupon  or  use,  this  psent  lease  may  at  the  option  of  Jjjj^^lj^" 
either  the    lessor  or  lessee   (such   option  to   be    decld   in 
writg   within  days   after    such    destron),    be   deter- 
mined, the  lessee  in  that  event  paying  the  rent  hby  reserved 
up  to  such  determon." 

(</)  This  is  probably  not  affected  by  the  Bills  of  Sale  Acts,  1878  and  1882. 
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CUase 
enabling 
under- 
lessee  to 
pay  rent 
to  snperior 
landlord 

Power  to 
lessee  to 
determine 
lease  (/). 


whether  legally  demaiided  or  not^  it  shall  be  lawful  for  the 

lessor  into  and  upon  the  sd and  premes  or  any  pt  thof 

to  enter  and  distrain,  and  the  distress  or  distresses  then  and 
there  found  to  dispose  of  in  due  course  of  law,  and  to  apply 
the  produce  thof  in  or  towards  paymt  of  the  sd  yrly  rent  of 
£ so  in  arrear,  and  all  costs,  chges,  and  expses  occa- 
sioned by  the  non-paymt  thof. 

vn.  Provd  always  and  it  is  hby  agrd  that  it  shall  be 
Iful  for  the  lessee  to  pay  the  rent  hby  reserved  to  the 
superior  landlord  whose  rects  for  such  yrly  rent  when  pro- 
duced and  delivered  up  to  the  lessor  shall  be  in  full  satisfon 
and  dischge  of  so  much  of  the  rent  hby  resented  as  in  such 
rects  shall  be  expd  to  be  reced  by  the  superior  landlord. 

VIII.  Provd  always  and  it  is  hby  agrd  that  if  the  lessee 
shall  be  desirous  of  determing  this  psnt  lease  at  the  expiron 

of  the  first or yrs  of  the  term  hby  grtd,  and  of 

such  his  desire  shall  give calr  months'  previous  notice 

in  writg  to  the  lessor,  or  leave  the  same  at  or  send  the  same 
by  registered  letter  to  his  usual  or  last  known  place  of  abode 
in  England  (/jr),  and  shall  pay  all  the  rent,  and  pform  and 
obseiTe  all  the  covts  hinbfe  reserved  and  contd,  and  on  the  pt 
of  the  lessee  to  be  pd,  pformed  and  observed  up  to  such  deter- 
minon,  then  and  in  such  case,  immedly  after  the  expiron  of 
the  sd  term  of or yrs  as  the  case  may  be,  this 


Extension 
of  power 
of  distress. 


Sometimes  the  common  law  power  of  distress  is  extended  by  providing : — 

**that  the  power  of  the  lessor  to  distrain  upon  the  sd 
demised  premes  for  rent  in  arrear  shall  extend  to  and  include 
any  tenant's  fixtures  or  fittings  not  orwise  by  law  distrain- 
able  wch  may  from  time  to  time  be  thron."     See  Smith's  L.  C, 

9th  ed.,  p.  469,  note.  As  to  the  statutory  restrictions  on  the  right  of  distress, 
see  above,  p.  727,  note. 

(<?)  See  Tudor  R.  P.  C,  3rd  ed.,  pp.  299,  300. 

(/)  This  may  be  inserted  under  an  ordinary  leasing  power,  Edwards  v. 
MiUbavkf  4  Dr.  606.  A  power  enabling  the  lessee's  executors  to  determine 
the  lease  at  the  end  of  throe  months  from  his  death  is  sometimes  desirable. 

{g)  Provisions  as  to  the  mode  of  serving  notices  whether  on  the  lessor  or 
lessee  is  desirable,  see  Hogg  v.  Brooks^  15  Q.  B.  D.  256.  Sometimes  a  general 
clause  for  this  purpose  is  inserted.    See  form,  infray  p.  749. 
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psnt  lease  and  everything  hrin  contd  shall  cease  and  be  void 
[witht  prejudice  to  any  claim  by  the  lessee  agst  the  lessor  in 
respt  of  any  antecedent  breach  of  any  covt  or  condon  hrin 
contd  (A)]. 

IX.  Provd  alwats  and  it  is  hby  agrd  that  if  the  lessor  Power  to 
shall  be  desirous  of  detemig  this  psnt  lease  at  the  expiron  ^J|JJ!|^„, 

of  the  first or yrs  of  the  term  hby  grted,  and  of  le^wj. 

such  his  desire  shall  give calr  months'  previous  notice 

in  writg  to  the  lessee,  or  leave  the  same  for  him  on  any  pt 
of  the  demised  premes  (i),  then  and  in  such  case,  immedly 

after  the  expiron  of  the  sd  term  of or yrs  as  the 

case  may  be,  this  psnt  lease  and  everything  hrin  contd  shall 
cease  and  be  void  witht  prejudice  to  any  claim  by  either  pty 
agst  the  other  in  respt  of  any  antecedent  breach  of  any  covt 
or  condon  hrin  contd. 

X.  Provd  always  and  it  is  hby  agrd  that,  &c.,  cantinue  as  Power 
in  form  vin.  down  to  "  determinon,"  or  if  the  lessor,  &c.,  1^,^ 
continue  as  in  form  ix.  down  to  "  the  demised  premes,"  then  leasee  to 
and  in  either  of  the  sd  cases  immedly  after  the  expiron  of  leaM. 

the  sd  term  of yrs  or yrs  as  the  case  may  be,  this 

psnt  demise  and  everything  hrin  contd  shall  cease  and  be 
void,  but  witht  prejudice,  if  these  psnts  shall  be  determined 

by  notice  on  the  pt  of  the  lessee,  to  any  claim  by  the  lessee, 
&c.,  as  in  form  vni.,  and  if  these  psnts  shall  be  determined 
by  notice  on  the  pt  of  the  lessor  to  any  claim  by  either  pty, 
&c.,  as  inform  ix. 

XI    Provd  always  that  the  tenancy  hby  created  shall  be  The  same. 

determinable  at  the  end  of  the  first or yrs  [at  any  ^^^^ 

time]  by  either  pty  on  givg  to   the   other  pty  calr 

months'  previous  notice  in  writg  [expirg  at  any  period  of 
the  yrj. 

xu.  Provd  always  and  it  is  hby  agrd  that  the  lessor  shall  Power  to 

lessor  to 


(h")  The  words  in  this  bracket  will  be  inserted  if  there  are  any  coYenants 
by  the  lessor  other  than  for  quiet  enjoyment, 
(i)  Antej  p.  746,  note  (g). 
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Bttckineiy 
ftlond  of 
(*). 


Power  to 

iMMOtO 

porchue 
the  free- 
hold {I). 


be  ended,  on  girg  written  notice  of  his  intention  in  that 
behalf  to  the  lessee  at  least  one  calr  month  before  the  deter- 
minon  of  this  psnt  demise,  or  within  one  week  after  the 
determinon  thof  by  re-entry,  to  pchase  from  the  lessee  any 
additional  machinery,  or  effects  of  the  nature  of  the 
machinery,  or  effects  described  in  the  schdle  hto,  wch  may 
durg  this  demise  be  put  up  or  erected  in  or  upon  the  sd 
premes  by  the  lessee  at  a  valuon,  to  be  made  by  two  psons, 
one  to  be  appted  by  each  pty  or  their  umpire.  And  in  case 
the  lessor  shall  not  so  agree  to  pchase  the  same,  it  shall  be 
lawful  for  the  lessee  to  remove  the  same. 

xin.  Phovd  always  and  it  is  hby  agrd  that  if  the  lessee 

shall  before  the  day  of  give  to  the  lessor,  or 

leave  at  his  last  known  place  of  abode  in  England  six  calr 
months'  notice  of  his  desire  to  pchase  the  fee  simple  of  the 
premes  hby  demised,  then  the  lessor  shall,  on  the  expiron 
of  such  notice,  and  upon  paymt  of  the  sum  of  £ ,  togr 


Aato 
option  of 
purchase. 


Power  of 
limited 
owners  to 
give. 


Qk)  See  also  Leases,  Mining.  As  to  the  rights  in  respect  of  fixtures  in  case 
of  the  tenant's  bankruptcy,  see  £jr  p.  Gov  Id  13  Q.  B.  D.  45i  ;  Re  JHwr, 
ti.,  738. 

(/)  The  benefit  of  the  option  of  purchase  if  not  exercised  by  the  lessee  in 
his  lifetime  goes  with  the  lease  to  his  personal  representatives  and  not  to  his 
heir;  Be  Adams,  24  Ch.  D.  199  ;  27  Ch.  D.  394.  On  the  other  hand,ibe 
exercise  of  the  option  after  the  death  of  the  lessor  has  been  held  as  between 
his  real  and  personal  representatives  to  operate  restrospectivelji  so  that'tbe 
purchase-money  is  part  of  his  personal  estate,  Lawts  v.  Benneitj  1  Cox, 
167  ;  but  the  soundness  of  this  seems  very  questionable,  see  the  remarks  on 
the  case  in  Edwards  v.  West,  7  Ch.  D.  858,  where  it  was  held  that  the 
option  cannot  be  exercised  by  the  lessee  retrospectively  after  the  occurreace 
of  a  fire  so  as  to  entitle  him  to  the  insurance  money.  An  option  of  parcfaase 
in  a  lease  (however  unrestricted  as  to  time),  is  apparently  not  open  to  obje^ 
tion  on  the  score  of  perpetuity,  see  London  Jf"  S.  W.  Hail.  Co.  v.  <?(«»»,  30 
Ch.  D.  562,  at  p.  579.  The  option  of  purchase  does  not  make  the  lease  lisUe 
to  any  extra  stamp  duty,  Worth  ington  v.  Warrington,  6  C.  B.  635. 

Trustees  in  the  absence  of  express  power,  and  executors  and  administntor*. 
cannot  lease  with  an  option  of  purchase,  Oceanic,  ^-r.,  Co.  v.  SMtherharii, 
16  Ch.  D.  236  ;  and  a  tenant  for  life  or  other  donee  of  an  ordinaiy  leasiof 
power  is  under  the  same  disability;  but  in  the  case  of  building  leases  or 
agreements  therefor  under  the  Settled  Land  Act,  1882,  this  is  now  autho- 
rised under  certain  restrictions  by  the  Settled  Land  Act,  1889,  62  &  53  Tic 
c.  36. 
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with  intt  thron  at  the  rate  of per  cent,  per  annum  from 

the  expiron  of  such  notice  till  the  complon  of  the  pchase, 
and  of  all  rent  hby  reserved  up  to  such  expiron,  assui*e  the 
sd  premes  unto  the  lessee  for  an  este  in  fee  simple  in  posson, 
free  from  incumbces,  except,  &c.  Provd  also  that  the  title 
of  the  lessor  to  the  premes  havg  been  already  investigated 
and  approved  of  by  the  lessee  shall  be  deemed  to  be 
accepted  by  him  up  to  the  date  of  these  psnts. 

XIV.  Provd  always  and  it  is  hby  agrd  that  any  demand  Provision 
of  paymt  or  notice  reqidrg  to  be  made  upon  or  given  to  the  ^J^^^  ^^ 
lessee  shall  be  well  and  sufiFtly  made  or  given  if  sent  by  the  l«aee  or 
lessor  by  post  addressed  to  the  lessee  at  the  sd  demised  *"®^^'"^' 
premes  or  left  for  him  at  the  sd  premes  and  that  any  notice 
requirg  to  be  given  to  the  lessor  shall  be  well  and  suflFtly 

given  if  sent  by  the  lessee  by  post  addressed  to  the  lessor  at 
his  usual  or  last  known  place  of  abode  or  business  or  left  for 
him  at  such  place.  And  that  any  demand  or  notice  sent  by 
post  in  either  case  shall  be  assumed  to  have  been  delivered 
in  the  usual  course  of  post. 

XV.  And  it  is  hby  decld  that  if  at  any  time  hrafter  any  Arbitra- 
dispute,  doubt,  or  question  shall  arise  between  the  lessor  ^JJ|^     '"^ 
and  the  lessee,  touchg  the   constron,  meang,  or  eflFect  of 

these  psnts,  or  any  clause  or  thing  hrin  contd,  or  their 
respive  rights  or  liabilities  under  these  psnts  or  orwise  in 
relon  to  the  premes,  [or  in  case  any  valuon  shall  require  to 
be  made  under  the  provons  hinbfe  contd,]  then  every  such 
dispute,  doubt,  or  question,  [estimate,  or  valuon,]  shall  be 
referred  to  the  arbitron  or  decision  of  two  indifferent  psons, 
one  to  be  appted  by  each  pty,  and  these  psnts  shall  be 
deemed  to  be  a  submission  to  arbiti*on  within  the  Arbitron 


(iw)  See  p.  746,  note  {g). 

(»)  The  Arbitration  Act,  1889, 52  &  53  Vic,  c.  49  (passed  after  the  printing  Arbitration 
of  the  earlier  part  of  this  volume),  is  now  a  complete  code  on  the  subject,  Act,  1889. 
repealing  the  previoos  general  enactments  which  are  referred  to  supraf 
,:■         Abbitsatiok,  and  making  unnecessary  nearly  all  the  provisions  hitherto 
.:;;  inserted  in  submissions. 
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Act,  1889,  or  any  statutory  modifon  or  re-enactment  thof 
for  the  time  being  in  force. 

XVI.  The  costs  and  expses  of  and  incidental  to  the 
preparon  and  exon  of  this  agreemt  and  of  the  [every]  lease 
and  counterpt  to  be  exted  psaant  thto,  shall  be  pd  by  the 
lessee  [and  lessor  in  equal  proportions,  or,  *'  accdg  to  the 
scale  chge."] 


PRECEDENTS  (a). 


PRBC.  I. 


Parties. 


AGREEMENT  far  Texaxoy  of  House  in  a  town  from 
Year  to  Year.  Short  fomi.  Variation  where  the 
Tenant  has  the  Option  to  take  a  repairing  Lease. 

AGEEEMT  made  this day  of ,  Between  A., 

of,  &c.,  hinafter  called  the  landlord,  of  the  one  pt,  and  B., 


Leasing 

powers  of 

limited 

owners. 

Settled 

estates. 

Settled 
Estates 
Act,  1877. 


(a)  It  may  be  convenient  here  to  mention  some  powers  of  leflsing  possessed 
by  limited  owners.  As  regards  settled  estates,  a  tenant  in  tail  can  grant  a 
lease  of  any  nature  b^  deed  enrolled  nnder  the  Fines  and  RecoTeries  Act, 
S  &  4  Wm.  IV.  c.  74  (see  s.  21),  and  can  under  s.  41  grant  without  enrolment 
a  lease  for  not  exceeding  21  years,  where  the  rent  is  not  less  than  fire-sixths 
of  the  rack  rent ;  and  a  tenant  for  life  or  pur  autre  Tie  can,  under  the 
Settled  Estates  Act,  1877,  40  &  41  Vic.  c.  18,  ss.  46,  47,  48,  54  (but  see  s.  57, 
and  as  to  copyholds,  s.  56).  grant  leases,  except  of  the  principal  mansion 
house,  &c.,  for  any  term  not  exceeding  21  yeais,  at  rack  rent,  and  subject  to 
other  ordinary  restrictions.  The  powers  given  by  the  last-mentioned  enact- 
ments can  by  s.  49  be  exercised  on  behalf  of  an  infant,  lunatic,  or  bankrupt 
tenant  for  life,  &c.,  by  his  guardian,  committee,  or  trustee  respectively ;  as 
to  married  women,  see  ss.  50 — 52.  Other  leases  of  settled  estates  can  be 
granted  with  the  sanction  of  the  Court  under  the  Settled  Estates  Act, 
1877,  and  in  the  case  of  an  infant  tenant  in  tail  under  11  Geo.  IT.  k  1  Wm. 
IV.  c.  65,  8.  17  (referred  to  below).  Questions  have  arisen  under  the 
Settled  Estates  Act  as  to  what  is  a  sufficient  title  to  the  possession  or  receipt 
of  the  rents  to  bring  a  case  within  the  Act ;  see  Taylor  v..  Taylor,  L.  R.  20 
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of,  Ac,  hinafter  called  the  tenant,  of  the  other  pt,  whby    ^"<^-  ^' 
THE  LANDLORD  agrees  to  let,  and  the  tenant  agrees  to  take  Agreement 

to  let 

Eq.  297  ;  3  Ch.  D.  145  ;  In  re  Dendy,  4  Ch.   D.  879  ;   Vine  v.  Raleigh,  24 

Ch.  D.  238  ;  and  as  to  the  effect  of  the  usual  minority  clause  in  the  case  of 

an  infant,  see  4  Da  v.  Prec.  414,  note  (but  the  effect  of  the  minority  clause  in 

the  Conv.  Act,  1881.  s.  42,  might  be  different).    But  all  the  above-mentioned 

enactments  relative  to  settled  estates  are  practically,  to  a  great  extent  if  not 

wholly  (save  as  regards  the  unlimited  power  of  a  tenant  in  tail  under  s.  21 

of  the  Fines  and  Recoveries  Act),  superseded  by  the  Settled  Land  Act,  1882,  Settled 

45  &  46  Vic,  c.  38,  which  applies  to  all  settlements  and  agreements  for  Land 

settlements  by  deed,  will  or  otherwise,  existing  as  well  as  future,  of  lands  of  Act,  1882. 

any  tenure  (s.  2) ;  as  to  settlements  by  way  of  trust  for  sale,  see  s,  63,  as 

amended  by  the  Act  of  1884,  47  &  48  Vic,  c.  18,  s.  7,  above,  p.  495,  note. 

By  the  Act  of  1882,  tenants  for  life  as  defined  by  s.  2  (5.  G,  7),  and  tenants 

in  tail  and  other  limited  owners  as  defined  by  s.  68,  are  invested  with  very 

large  powers  of  leasing,  with  or  without  fine  (ss.  6 — 13,  15 — 17,  20,  31), 

fines  being  payable  to  the  trustees  to  be  dealt  with  as  capital  (see  s.  42,  and 

the  Act  of  1884,  s.  4).    See  also  the  Amendment  Act  of  1889  (52  &  53  Vic, 

c.  36),  enabling  an  option  of  purchase  to  be  given  to  the  lessee.    As  to  leases 

for  erection  of  artizans'  dwellings,  see  48  &  49  Vic.  c.  72,  s.  11  (1).    As  to  the 

necessity  for  giving  notice  of  the  intended  lease  to  the  trustees,  see  the  Act 

of  1882,  s.  45,  as  amended  by  the  Act  of  1884,  s.  5,  above,  p.  494.    See  also  the 

Act  of  1882,  68^50^53.  54,  and  the  saving  clauses  (ss.  56,  57),  as  to  the  powers 

contained  in  the  settlement.     The  powers  of  the  Act  are  exerciseablc  in  the 

case  of  an  infant  tenant  for  life,  &c,  by  the  trustees  (s.  60)  ;  in  the  case  of 

a  lunatic  by  the  committee  under  an  order  in  lunacy  (s.  62)  ;  and  in  the  case 

of  a  marri^  woman  by  her  alone  if  entitled  for  her  separate  use,  otherwise 

by  her  and  her  husband  together  (s.  61).  See  further  as  to  the  provisions  of  the 

Act  generally,  above,  pp.  488  to  496,  note.    As  to  the  effect  of  the  Act  where 

there  is  an  express  leasing  power,  see  Re  DuTte  of  Neiocastle,  24  Ch.  D.  129. 

As  regards  unsettled  estates  of  an  infant,  a  lease  granted  by  the  infant  Infants, 
himself  is  voidable  at  his  election  on  his  coming  of  age.  Leases  of  an 
inj^nt's  fee  simple  or  leasehold  lands  may  be  granted  with  the  sanction  of 
the  Court  under  11  Geo.  IV.  k  1  "Wm.  IV.  c.  65,  s.  17  (as  to  which  see  In  re 
aark,Jj.  R.  1  Ch,  Ap.  292  ;  Re  Letahford,  2  Ch.  D.  719  ;  Re  Griffith,29  Ch. 
D.  248)  ;  or  under  the  Settled  Estates  Act,  1877,  as  extended  by  the  Con  v. 
Act,  1881,  s.  41  (which  does  not  seem  to  apply  to  copyholds  or  to  leaseholds 
free  from  rent),  subject  to  the  question  above  adverted  to  as  to  the  effect  of 
the  minority  clause.  Leases  of  such  estates  may  also  be  granted  by  the 
guardian  under  the  Settled  Estates  Act,  1877,  s.  46,  as  extended  by  the  last- 
mentioned  enactment.  These  enactments  as  to  infants  may  be  superseded 
by  the  larger  powers  of  the  Settled  Land  Act,  1882,  which  is  by  s,  69 
extended  to  unsettled  land  of  any  tenure  vested  in  an  infant ;  bat  if  there 
are  no  trustees  the  powers  of  that  section  could  not  be  exercised  without 
going  to  the  Court  under  s.  60.  Even  where  an  adequate  leasing  power 
exists  without  recourse  to  the  Settled  Land  Act,  1882,  it  will  often  be  better 
to  grant  the  lease  under  the  Act,  having  regard  to  s.  56,  and  in  order  to  take 
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PRW.  L    The   House  situate  and  being  No.  ,  in  — 

Panels.      ,  in  the  cty  of ,  with  the  appurts  from  the 


street, 
—  day 


Married 

women. 

ICurried 

Women*8 

Property 

Act,  1882. 


Lanatim. 


Koetor  or 
vicar. 


EcdeeiM- 
tical  cor- 
porationB. 


Charitable 
corpora- 
tions. 

UniTersi- 
ties,  &C. 

Manicipal 
corpora- 
tions. 

Trustees 

and 

ezecators. 


advantage  of  its  beneficial  proriaions  (sec  especiallj  s.  54).  As  regards  the 
estates  of  married  women  which  are  not  in  settlement  a  most  important 
change  in  the  law  has  been  effected  by  the  Married  Women^s  Property  Act, 
1882  (45  &  46  Vic,  c.  75),  by  the  eifect  of  which  (ja.  I  and  2),  a  womsn 
married  after  the  commencement  of  the  Act  is  enabled  to  dispose  of  her 
property  whensoever  acquired,  and  to  contract,  as  fally  as  if  she  were  nn- 
married,  subject  to  any  settlement  or  restraint  on  anticipation  (s.  19)  ;  and 
a  woman  married  before  the  Act  has  the  same  power  as  to  property  her  title 
to  which  accrues  after  the  Act  (ss.  1, 5).  In  these  cases,  therefore,  a  married 
woman  has  the  same  power  of  granting  leases  as  if  she  were  unmarried  ;  bat 
women  married  before  the  commencement  of  the  Act  remain  under  the  old 
disability  as  to  their  existing  property :  as  to  the  power  to  grant  lesaes  in 
that  case  where  the  property  is  not  given  to  the  wife  for  her  separate  use, 
see  s.  46  of  the  Settled  Estates  Act,  1877  (referred  to  above),  enabling  a 
husband  to  grant  leases  of  his  wife's  lands.  As  to  the  powers  of  a  married 
woman  where  the  estate  is  in  settlement,  see  above. 

A  lunatic's  estate  may  be  let  from  year  to  year  at  the  discretion  of  the 
committee,  but  for  a  lease  an  order  of  the  Court  in  Lunacy  is  required,  16 
&  17  Vic,  c  70,  ss.  129—135  ;  18  &  19  Vic,  c  13  ;  Elmer's  Lunacy  PracUce. 
6th  ed.,  p.  63.  A  rector  or  vicar  may,  with  the  consent  of  the  patron  and 
ordinary.  Co.  Lit.  44a,  grant  a  lease  for  a  term  not  exceeding  twenty-one 
years,  or  three  lives,  reserving  the  accustomed  rent,  or  more,  under  13  Elix., 
c.  10,  and  may  under  certain  restrictions,  grant  farming  leases  with  the  con- 
sent of  the  bishop  and  patron  for  fourteen  years,  and,  in  some  cases,  for 
twenty  years,  under  5  &  6  Vic,  c.  27,  subject  to  the  restrictions  imposed  bj 
24  k  25  Vic,  c.  105,  ss.  1  and  2,  and  25  &  26  Vic,  c  52,  s.  1.  Most  ecclesi- 
astical corporations,  including  rectors  and  vicars,  may,  under  the  Ecclesiastical 
Leasing  Act,  1842,  6  &  6  Vic,  c  108,  as  extended  by  the  Act  of  1858, 21  & 
22  Vic,  c  57,  with  the  consents  therein  mentioned  and  the  approval  of  the 
Ecclesiastical  Commissioners,  grant  leases  for  any  terms,  and  in  any  manner 
with  or  without  a  premium.  See  further  as  to  leases  by  Ecclesiastical  Ccr- 
porations,  Woodfall's  Landlord  and  Tenant,  Phillimore's  Ecclesiastical  Lav, 
p.  1692. 

An  eleemosynary  corporation  can  grant  such  leases  as  are  allowed  by 
13  Eliz.  c  10,  see  Magdalen  Hospital  v.  Kmttt,  4  Ap.  Ca.  324.  As  to  leases 
by  the  Universities  of  Oxford,  Cambridge,  and  Durham,  and  the  Collet  in 
those  Universities,  and  the  Colleges  of  Winchester  and  Eton,  see  the  Univer- 
sities and  CoUege  Estates  Acts,  1858, 1860,  21  &  22  Vic,  c  44  ;  23  &24  Vic, 
c  59.  As  to  leases  by  Municipal  Corporations,  see  5  &  6  Will.  IV.  c  76, 
s.  94,  0f  teq.  As  to  leases  by  corporations  generally  for  erection  of  artizans' 
dwellings,  see  48  &  49  Vic,  c  72,  s.  11  (2).  As  to  the  general  leasing  powers 
of  trustees,  apart  from  powers  given  by  the  instrument  or  by  statute,  see 
Lewln  on  Trusts,  8th  ed.,  p.  595  ;  Be  Shaw's  Trusts,  12  Eq.  124  ;  and  as  to 
the  general  powers  of  executors  and  administrators  to  grant  underleases,  see 
Williams  on  Executors,  8th  ed.,  pp.  942,  et  seq,;  Oceanic  Steam  XaHgatm 
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of next,  from  yr  to  yr  (b)  At  the  yrly  rent  of  £ ,    pmo.  i. 

payable  quarterly  on  the  usual  quarter  days,  or^  "on  the  j^j^j]" 

day  of ,  &c.,"  either  pty  to  be  at  liberty  to  ter-  ae^t. 

minate  the  tenancy  on  giving  three  calr  months'  notice  to 
quit,  expirg  on  any  of  the  sd  quarterly  days,  the  landlord  to 
pay  all  landlord's  rates  and  taxes,  and  the  tenant  to  pay  all 
tenant's  rates  and  taxes,  [or,  the  tenant  to  pay  all  rates  and 
taxes  except  landlord's  ppty  tax]. 

[Provd  always  and  it  is  hby  agrd  that  if  at  any  time  q^^^^  ^ 
durg  the  tenancy  hby  created  the  tenant  shall  be  desirous  tenant  to 
of  haying  a  lease  of  the  premes  for  a  term  of  21  yrs  deter-  j^  (^\ 
minable  by  him  at  the  end  of  the  first  7  or  14  yrs  and  shall 
give  the  landlord  a  notice  in  writg  to  that  effect  then  and  in 

Co.  T.  Sutherherry^  16  Ch.  D.  236.     The  trustees  of  a  charity  may  (subject  to  T-n-teea  of 
the  restrictions  imposed  by  the  Charitable  Trusts  Act,  1855, 18  &  19  Vic,  c,  124,  charity, 
s.  29)  grant  any  lease  which  they  are  expressly  empowered  to  grant  by  the 
instrument  creating  the  trust,  or  which  is  beneficial  to  the  charity  ;  as  to  the 
nature  of  the  leases  which  they  may  grant  in  the  absence  of  an  express  power, 
see  Lewin  on  Ti*u8ts.  They  may  also,  with  the  consent  of  the  Charity  Commis- 
sioners, grant  building,  improving,  or  mining  leases,  under  the  Charitable 
Trusts  Act,  1853, 16  &  17  Vic,  c.  137,  s.  21  ;  se^also  s.  26,  and  the  Amendment 
Act,  1865, 18  &  19  Vic,  c.  12i,  s.  38.    Under  the  last-mentioned  Act,  s.  39,  all 
leases  gprantcd  by  the  trustees,  pursuant  to  a  scheme  approved  by  the  Board, 
are  valid ;  see  also  s.  16,  and  the  Amendment  Act  of  1869, 32  &  33  Vic,  c.  110, 
8. 12,  enabling  a  majority  of  the  trustees  to  grant  leases  of  lands  vested  in  them, 
or  the  official  trustee  of  charity  lands.   Leases  of  land  of  any  tenure  which  is 
in  mortgage  may  by  the  Con  v.  Act,  1881,  s.  18,  be  granted  by  the  mortgagor  y.  -*o-^-o 
or  mortgagee  when  respectively  in  possession,  unless  the  statutory  power  is  and^^^ 
excluded  by  the  mortgage  :  the  leases  authorised  being  ordinary  leases  for  mortgagee, 
twenty-one  years,  or  building  leases  for  ninety-nine  years,  at  the  best  rent 
and  subject  to  the  ordinary  restrictions.  See  Municipal^  dbCy  Society  v.  Smithy 
22  Q.  B.  D.  70. 

As  to  the  disclaimer  of  leases  in  bankruptcy,  see  the  Bankruptcy  Act, 
1833,  s.  55  ;  Yate  Lee  &  Waoe,  pp.  455  et  seq. 

As  to  the  stamp  duty  on  leases  and  agreements  for  leases,  see  the  Stamp  q. 
Act,  1870,  88.  96—100,  and  schedule,  Lease  ;  also  39  &  40  Vic,  c.  16,  s,  11.        ™^* 

(ft)  The  demise  should  not  be  "  for  one  year  and  so  on  from  year  to  year," 
as  this  would  enure  as  a  tenancy  for  two  years  at  least ;  see  JDoe  d.  CTuzd- 
bam  V.  Greene,  9  A.  &  E.  658. 

(<?)  As  the  lease  will  run  from  the  commencement  of  the  three  years 
tenancy  it  will  not  be  in  futuro,  and  the  agreement  may  therefore 
nndoubtely  be  entered  into  by  a  tenant  for  life  under  the  Settled  Land  Act. 
As  to  contracts  for  granting  leases  in  futuro,  see  Ooi  Light  y  Jtc.y  Co.  v. 
Towse,  85  Cb.  D.  519,  above,  p.  742,  note. 
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'**^-  ^  such  case  provd  the  tenant  shall  have  duly  pformed  and 
observed  the  agreemts  on  his  pt  hinbfe  contd  up  to  the  date 
of  such  notice,  the  landlord  will  grant  to  the  tenant  a  lease 
of  tlie  premes  accdly  for  such  term  as  afsd,  the  lease  to  be 
considered  as  commencg  on,  and  the  term  to  be  computed 
from  the  commencemt  of  the  sd  8  jrs  tenancy,  and  to  be  at 
the  same  rent  as  is  hinbfe  reserved  and  accordg  to  the  form 
of  lease  wch  has  been  produced  to  the  tenant  and  signed  by 
both  the  sd  pties  hto  and  wch  is  hrunto  annexed,  and  from 
and  after  the  date  of  the  sd  notice  the  agreemt  hinbfe  contd 
for  a  tenancy  of  the  premes  for  the  sd  term  of  8  yrs  shall  be 
superseded  and  the  premes  shall  thenceforth  until  the  grantg 
of  the  sd  lease  be  considered  as  held  in  aU  respts  upon  the 
terms  of  such  intd  lease,  but  so  that  the  covts  of  the  sd 
lease  shall  not  be  deemed  to  have  any  retrospective  operon 
in  relon  to  the  date  of  the  sd  notice.]     As  witness,  &c. 


n. 

PMoji.    AGEEEMENT  far  tenancy  of  a  Cottage  in  the  Country 

from  Year  to  Year  (a). 

Parties.  AGREEMT  made  this day  of Between  A., 

of.  Sec,  hiuafter  called  the  landlord,  of  the  one  pt,  and  B., 
of,  &c.,  hinafter  called  the  tenant,  of  the  other  pt. 

Agreement      1.  The  LANDLORD  agrees  to  let,  and  the  tenant  agrees  to 

take,  from  the day  of from  yr  to  yr,  until  the 

tenancy  is  determined  as  hinafter  mentd,  the  cottage  and 

garden  ground  situate  in  the  parish  of ,  in  the  coy  of 

,  in  the  occupon  of ,  on  the  folio wg  terms. 

Kent,  &c.        2.  The  rent  to  be  £ per  annum,  payable  quarterly 

on  the  usual  quarter  days  in  each  yr,  and  the  tenant  to  pay 
all  rates  and  taxes,  except  tithe  and  land  tax. 

(a)  As  to  compensation  for  crops,  &c.,  of  small  holdings.  Pee  50  3c  51  Tic, 
c.  2f>. 
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3.  The  tenancy  to  be  determined  at  anj'  quarter  day  on   '*«'•  "- 
either  pty  giving  a  previous  quarter's  notice  in  writg  to  Determi- 
the  other  of  his  intention  to  do  so.  f**»°°  ^^ 

4.  The  tenant  to  whitewash  the  cottage  inside  and  out  Tenant  to 
when  required.  whitewaah. 

5.  The  tenant  not  to  take  any  lodgers  or  allow  any  married  Not  to 
son  or  daur  to  reside  with  him  in  the  sd  cottage  witht  the  lodgers, 
written  consent  of  the  landlord.     As  witness,  &c. 


III. 

AGREEMENT  for  Tenancy  from  Year  to  Year  of  pi«o.  ni. 
part  of  a  HovJie  to  he  vsed  as  Offices,  the  Lessors 
being  a  Company. 

AGREEMT  made  the day  of ,  Between  the  Parties. 

Co,  Limd  (hinafter  called  the  landlords),  of  the  one  pt, 


and ,  of,  &c.,  (hinafter  called  the  tenant),  of  the  other 

pt. 

1.  The  landlords  hby  agree  to  let  and  the  tenant  agrees  Agreemeut 

to  take  All  those  rooms  or  offices  on  the floor  of  the  p^^efg 

bldg  situate  and  being,  &c.,  and  numbered on  the  plan 

hto  annexed,  with  the  fixtures  and  fittings  specified  in  the 

schdle  hto,  and  the  appurts,  from  the day  of ,  Term. 

from  yr  to  yr  until  the  tenancy  is  put  an  end  to  at  the  end 
of  the  first  or  any  subsequent  yr  (b)  by  either  pty  on  giving 

to  the  other  calr  months'  previous  notice  in  writg,  At 

the  yrly  rent  of  £ ,  and  so  in  proportion  for  any  frac-  Reserva- 

tional  pt  of  a  yr,  to  be  pd  by  equal  quarterly  paymts  on  the  ^^/^^ 

day  of ,  &c.,  or,  "the  four  usual  quarter  da}^,'' 

the  first  quarterly  paymt  to  be  made  on  the day  of 

,  and  the  last  to  be  made  in  advance  one  calr  month 

before  the  expiron  of  the  tenancy. 


C*)  See  p.  753,  note  (ft). 

3  c  2 
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madiineiy 
ftlond  of 


Power  to 

iMMOtO 

parchaae 
the  free- 
hold {I), 


be  entled,  on  girg  written  notice  of  his  intention  in  that 
behalf  to  the  lessee  at  least  one  calr  month  before  the  deter- 
minon  of  this  psnt  demise,  or  within  one  week  after  the 
determinon  thof  by  re-entry,  to  pchase  from  the  lessee  any 
additional  machinery,  or  effects  of  the  nature  of  the 
machinery,  or  effects  described  in  the  schdle  hto,  wch  may 
durg  this  demise  be  put  up  or  erected  in  or  upon  the  sd 
premes  by  the  lessee  at  a  valuon,  to  be  made  by  two  psons, 
one  to  be  appted  by  each  pty  or  their  umpire.  And  in  case 
the  lessor  shall  not  so  agree  to  pchase  the  same,  it  shall  be 
lawful  for  the  lessee  to  remove  the  same. 

xm.  Provd  always  and  it  is  hby  agrd  that  if  the  lessee 

shall  before  the  day  of  give  to  the  lessor,  or 

leave  at  his  last  known  place  of  abode  in  England  six  calr 
months'  notice  of  his  desire  to  pchase  the  fee  simple  of  the 
premes  hby  demised,  then  the  lessor  shall,  on  the  expiron 
of  such  notice,  and  upon  paymt  of  the  sum  of  £ ,  togr 


As  to 
Option  of 
purchase. 


Power  of 
limited 
owners  to 
give. 


(ib)  See  also  Leases,  Mining.  As  to  the  rights  in  respect  of  fixtures  in  case 
of  the  tenant's  bankruptcy,  sec  Ejt  p,  Gould  13  Q.  B.  D.  45i ;  Be  Mntrr, 
ib.,  7,38. 

(Z)  The  benefit  of  the  option  of  purchase  if  not  exercised  by  the  lessee  in 
his  lifetime  goes  with  the  lease  to  his  personal  representatiTes  and  not  to  his 
heir;  Be  Adams,  24  Ch.  D.  199  ;  27  Ch.  D.  394.  On  the  other  hand, the 
exercise  of  the  option  after  the  death  of  the  lessor  has  been  held  as  between 
his  real  and  personal  representatives  to  operate  restrospectively,  so  that'tbc 
purchase-money  is  part  of  his  personal  estate,  Lawet  y.  Bennett,  1  Cox, 
167  ;  but  the  soundness  of  this  seems  very  questionable,  see  the  rcmaiks  oo 
the  case  in  Edward*  v.  West,  7  Ch.  D.  858,  where  it  was  held  that  the 
option  cannot  be  exercised  by  the  lessee  retrospectively  after  the  occurrence 
of  a  fire  so  as  to  entitle  him  to  the  insurance  money.  An  option  of  porcbafe 
in  a  lease  (however  unrestricted  as  to  time),  is  apparently  not  open  to  obje^ 
tion  on  the  score  of  perpetuity,  see  London  Jj'  S,  W.  Bail.  Co.  v.  ^wrw,  20 
Ch.  D.  562,  at  p.  579.  The  option  of  purchase  does  not  make  the  lease  liable 
to  any  extra  stamp  duty,  Worth  ington  v.  Warrington,  5  C.  B.  635. 

Trustees  in  the  absence  of  express  power,  and  executors  and  administnton, 
cannot  lease  with  an  option  of  purchase,  Oceania,  <J-r.,  Co,  v.  Sutherierrjf, 
16  Ch.  D.  236  ;  and  a  tenant  for  life  or  other  donee  of  an  ordinaiy  leaaog 
power  is  under  the  same  disability  ;  but  in  the  case  of  building  leiaei  or 
agreements  therefor  under  the  Settled  Land  Act,  1882,  this  is  now  aotbo- 
rised  under  certain  restrictions  by  the  Settled  Land  Act,  1889,  52  &  53  Vie., 
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with  intt  thron  at  the  rate  of per  cent,  per  annum  from 

the  expiron  of  such  notice  till  the  complon  of  the  pchase, 
and  of  all  rent  hby  reserved  up  to  such  expiron,  assui*e  the 
sd  premes  unto  the  lessee  for  an  este  in  fee  simple  in  posson, 
free  from  incumbces,  except,  &c.  Provd  also  that  the  title 
of  the  lessor  to  the  premes  havg  been  already  investigated 
and  approved  of  by  the  lessee  shall  be  deemed  to  be 
accepted  by  him  up  to  the  date  of  these  psnts. 

XIV.  Provd  always  and  it  is  hby  agrd  that  any  demand  Provision 
of  pa3Tnt  or  notice  requirg  to  be  made  upon  or  given  to  the  J|^t\^  ^^ 
lessee  shall  be  well  and  sufftly  made  or  given  if  sent  by  the  l«aee  or 
lessor  by  post  addressed  to  the  lessee  at  the  sd  demised  *^**^^'"^' 
premes  or  left  for  him  at  the  sd  premes  and  that  any  notice 
requirg  to  be  given  to  the  lessor  shall  be  well  and  suflftly 

given  if  sent  by  the  lessee  by  post  addressed  to  the  lessor  at 
his  usual  or  last  known  place  of  abode  or  business  or  left  for 
him  at  such  place.  And  that  an}'  demand  or  notice  sent  by 
post  in  either  case  shall  be  assumed  to  have  been  delivered 
iu  the  usual  course  of  post. 

XV.  And  it  is  hby  decld  that  if  at  any  time  hrafter  any  Arbitra- 
dispute,  doubt,  or  question  shall  arise  between  the  lessor  ,^^^     '"^ 
and  the  lessee,  touchg  the   constron,  meang,  or  effect  of 

these  psnts,  or  any  clause  or  thing  hrin  contd,  or  their 
respive  rights  or  liabilities  under  these  psnts  or  orwise  in 
relon  to  the  premes,  [or  in  case  any  valuon  shall  require  to 
be  made  under  the  provons  hinbfe  contd,]  then  every  such 
dispute,  doubt,  or  question,  [estimate,  or  valuon,]  shall  be 
referred  to  the  arbitron  or  decision  of  two  indifferent  psons, 
one  to  be  appted  by  each  pty,  and  these  psnts  shall  be 
deemed  to  be  a  submission  to  arbiti*on  within  the  Arbitron 


{m)  See  p.  746,  note  {g), 

\n)  The  Arbitration  Act,  1889, 52  &  53  Vic,  c.  49  (passed  after  the  printing  Arbitration 
of  the  earlier  part  of  this  Yolame),  is  now  a  complete  code  on  the  subject,  Act,  1889. 
repealing  the  preyious  general  enactments  which  are  referred  to  supra, 
Abbitbation,  and  making  unnecessary  nearly  all  the  provisions  hitherto 
inserted  in  submissions. 
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mio.  IT. 


Term. 


Reserra- 
tion  of 
rentb 


Lease  to 

contain 

covenants. 

Topaj 
rent,  &c 

To  paint. 


To  keep  m 
repair. 

Permit 
landlord  to 
enter  and 
Tiew, 

Not  to 

aasigT) 

without 

consent. 

Not  to 
alter. 


in street  in  the  parish  of ,  in  the  coy  of 

,  with  the  appurts  thof,  and  the  use  of  the  fixtures  now 

in  [and  intd  to  be  fixed  in]  or  about  the  sd  messe  and 
premes  and  parlarly  described  in  the  schdle  hto.  Fob  the 
term  of yrs  from  the day  of (a),  [determin- 
able at  the  option  of  the  tenant  at  the  expiron  ot  the  first 

or yrs  of  the  sd  term  on  giving  six  cab:  months 

previous  notice  in  writg  to  the  landlord,]  Ax  the  jTly  rent 

of  £ ,  payable  quarterly  on  the day  of ,  &c., 

or,  "  the  usuhI  quarter  days,**  in  every  yr  during  tbe  sd 
term,  witht  any  dedon  except  for  [land  tax  and]  landlord's 

ppty  tax,  the  first  paymt  thof  amountg  to  £ to  be  made 

on  the day  of ,  the  tenant  to  pay  and  dischge  all 

rates,  taxes,  assessmts,  and  outgoings  whatsr,  whether 
parliamentary,  parochial,  local,  or  orwise,  wch  are  now  or 
shall  at  any  time  during  the  sd  term  be  payable  by  landlord 
or  tenant  in  respt  of  the  sd  premes  or  any  pt  thof  except 
[land  tax  and]  landlord's  ppty  tax. 

2.  The  lease  to  contain  covts  on  the  pt  of  the  tenant 
To  pay  the  rent  and  the  rates,  taxes,  assessmts,  and  out- 
goings afsd ;  To  paint  the  external  wood  and  iron  work, 
and  other  pts  previously  painted  with  two  coats  of  good  oil 
colour,  and  clean  and  colour  the  external  pts  usually 
coloured  once  in  every  three  yrs  [at  the  same  time  as  and 
to  correspond  with  the  adjoing  houses],  and  to  paint  the 
inside  with  two  coats  of  good  oil  colour  once  in  every 
seventh  yr :  To  keep  the  sd  premes  and  the  fixtures  thriii 
during  the  term,  and  to  yield  the  same  up  at  the  expiron 
thof  in  a  perfect  and  tenantable  state  of  repair  :  To  permit 
the  landlord  to  enter  and  inspect  the  state  of  repair  aud  to 
repair  on  notice  :  Not  to  assign  or  underlet  the  premes 
witht  the  consent  in  writg  of  the  landlord  [provd  that  such 
consent  shall  not  be  withheld  to  an  assign mt  or  underlettg 
to  a  respectable  and  responsible  pson]  :  Nor  to  make  any 
alteron  in  the  premes  witht  such  consent  as  afsd  :  [Not  to 


(fl)  See  Marshall  r.  Berridge,  19  Ch.  D..23J. 
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use  the  same  or  any  pt  thof  orwise  than  as  a  private  dwellg-   ^*»o-  !▼• 
house  :  Not  to  exhibit  any  bill  or  placard  on  or  about  the  . 
premes  intimatg  or  giving  notice  that  any  pt  less  than  the  private 
whole  of  the  sd  premes  is  or  will  be  to  let :  Not  to  put  up  in   ^^^  ^^  ^' 
or  upon  or  afl5x  to  any  pt  of  the  premes  any  writg   or  lodgings, 
notificon  of  any  profession,  trade,  or  business  whatsr  :  Not  NottonM 


to  allow  any  sale  b}*^  auction  upon  the  premes  witht  such  ^^ 


for  trade 

or  pro- 
consent  as  afsd :  To  insure  in  the  sum  of  £ at  the  feasion.- 

least,  or,  "to  the  full  value,'*  or,  "to  three-fourths  of  the  J^^,*<*, 

,  hold  sales 

full  value,'*  in  the office  or  some  other  responsible  by  aaction. 

office  in  London  or  Westminster  in  the  jt  names  of  the  To  insure. 

landlord  and  tenant,  and  to  produce  the  policy  and  rect  for 

the  last  premium  when  required,  and  in  the  event  of  fire 

forthwith  to  lay  out  the  amt  reced  from  the  insurce  office  in 

reinstatg  the  premes,  and  to  make  good  any  deficiency  out 

of  the  tenant's  own  moys]:  [And  all  other  reasble  covts  Other  usual 

wch  are  commonly  contd  in  the  leases  on  the este  (a), 

or,  "  to  be  determined  in  case  of  dispute  by  the  landlord's 
solicitor  "]. 

3.  \Ifthe  landlord  insures,  add  in  lieu  of  the  above  provon  Landloitl 
for  insurce.  The   landlord   to   insure  the  sd  house  and 
premes  agst  fire  in  a  responsible  office  in  London  or  West- 
minster [and  the  expse  thof  to  be  pd  bj'  the  tenant  to  the 
landlord  on  demand]  and  in  the  event  of  fire  the  amt  reced 

from  the  insurce  office  to  be  forthwith  laid  out  in  reinstatg 
the  premes]. 

4.  The  landlord  to  have  a  right  of  re-entry  on  non-  Power  of 
paymt  of  the  rent,  whether  legally  demanded  or  not,  for  '^'®"  ^' 
twenty-one  days  after  the  same  shall  have  become  due,  or 

on  breach  of  any  of  the  tenant's  covts. 

5.  The  landloud  shall,  whenever  required,  exte,  and  the  Lease  to  ha 
tenant  shall  whenever  required,  accept  and  exte  a  counter-  o^^^^d. 
pt  of  a  lease  of  the  premes  upon  the  terms  and  condons 


{a)  This  is  better  than  saying  *'  usual  "  covenants.  As  to  what  are  usual 
covenants,  see  27  Sol.  J.  129, 142, 169, 177. 
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ymio.  IT. 


UniU 
execation 
coTenuits 
in  lease  to 
be  binding. 

Power  of 
distrcfls. 


afsdy  such  lease  and  counterpt  to  be  prepared  by  the  solor 
of  the  landlord  at  the  expse  (a)  of  the  tenant  [not  exceedg 

£ ,  exclusive  of  stamp  duty,  or^  "  the  scale  chge  "],  and 

the  landlord's  title  shall  not  be  required  to  be  shown  {h), 

6.  Until  the  sd  lease  is  exted  the  sd  pties  shall  be  bound 
by  the  covts  hinbfe  mentd  and  agrd  to  be  contd  in  such 
lease  as  if  the  same  were  actually  exted. 

7.  The  landlord  shall  also  have  a  power  of  distress  for 
recovery  of  the  sd  rent  and  any  other  moys  payable  under 
this  agreemt  in  like  mner  as  if  such  lease  had  been  actually 
exted.     In  witness,  (Src. 

[Schedule  of  fixtures.] 


PRIC.  V. 


Partiea. 


V. 


AGEEEMENT  for  Underlease  of  House  in  Town, 
Variations  where  other  Pkoperty  is  comprised  in 
the  Head  Lease  (c). 


AGREEMT  made  this 


dav  of ,  Between  A., 


of  &c.  (hinafter  called  the  *'  landlord,"  wch  expression  shall 


or  under 
lease. 


(j)  See  Elph.  Introd.  Conv.  211. 
Title  to  be  C*)  By  the  V.  &  P.  Act,  1874  (37  &  38  Vic,  c.  78),  s.  2,  (1)  (where  it  irill 
shown  on  be  noted  that  the  expression  "  contract  for  gale  "  is  used  in  its  largest  sense 
contract  to  go  as  to  include  a  lease,  as  being  a  sale  j^o  tanto")  under  a  contract  to  grant 
^™"*jf?*^  a  lease  or  underlease  for  years  the  lessee  is  precluded  from  calling  for  the 
title  to  the  freehold,  but  in  the  case  of  an  underlease  is  not  precluded  from 
calling  for  the  lessor's  leasehold  title  ;  by  the  Con  v.  Act,  1881,  s.  13,  onder 
a  contract  to  grant  a  lease,  where  the  lessor  holds  by  underlease,  so  that  the 
lease  is  a  sub-sublease,  the  lessee  is  precluded  from  calling  for  the  title  to  the 
head  lease,  but  not  from  calling  for  the  sublease  ;  the  effect  being  that  an 
intending  underlessee  may  always,  unless  barred  by  the  contract,  call  for  the 
lease  under  which  his  lessor  immediately  holds. 

By  the  Settled  Land  Act,  1882,  s.  31,  a  contract  for  a  lease  under  that  Act 
is  not  to  form  part  of  the  title  to  the  lease  when  granted  ;  and  by  the  Con  v. 
Act,  1882,  s.  4,  the  same  is  enacted  as  to  all  leases  under  powers. 
(<•)  In  framing  underleases   the  express  obligation  must,  of  course,  be 
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include  his  exs,  ads,  and  assns,  when  the  context  so  admits),    p"^v. 
of  the  one  pt,  and  B.,  of,  &c.  (hinafter  called  the  "tenant," 
wch  expression  shall  include  his  exs,  ads,  and  assns,  where, 
&c.),  of  the  other  pt. 

1.  The  landlord  agrees  to  grant  and  the  tenant  agrees  Agwement 
to  take  (d)  a  lease  of  All  TiiATmesse,  &c.,  situate  and  heing. 


imposed  on  Ihe  underlessee  of  observing  sacb  of  the  covenants  of  the  head 
lease  as  mast  necessarily  be  observed  by  the  tenant  in  possession  to  prevent 
a  foi-feiture,  sach  as  covenants  relative  to  the  mode  of  using  the  premises  ; 
and  the  covenants  of  the  underlease  should  be  so  framed  as  to  arm  the  lessor 
with  the  means  of  seeing  that  the  covenants  of  the  head  lease,  so  far  as  thej 
are  to  be  imposed  on  the  underlessee,  are  duly  performed,  and  of  enforcing 
such  performance  by  action,  with  the  right  of  re-entry  in  default  The 
proper  and  usual  coarse  is  to  repeat  such  of  the  superior  covenants  as  are  to 
be  performed  by  the  underlessee  rerbatim^  or  (to  save  expense  where  the 
superior  lease  is  too  lengthy)  in  substance,  with  the  necessary  modifications  ; 
thus,  if  the  head  lease  contains  a  covenant  by  the  lessee  to  repair  on  notice, 
the  underlease  should  contain  a  covenant  by  the  underlessee  to  repair  on 
notice  given  either  by  the  head  lessor  or  sub-lessor,  and  the  right  of  entry  to 
view  the  condition  of  the  premises  and  any  other  similar  right  should 
be  reserved  both  to  the  head  lessor  and  sub-lessor.  And  it  is  sometimes 
desirable  to  add  a  general  covenant  for  the  performance  and  observance  by 
the  underlessee  of  all  the  covenants  of  the  head  lease,  so  far  as  they  relate 
to  his  premises,  except  the  covenant  for  payment  of  rent,  and  any  others 
intended  to  be  excepted  ;  and  (in  order  that  the  loss  of  the  head  lease,  and 
not  merely  the  immediate  damage  arising  from  the  breach  of  the  particular 
covenant,  may  be  the  measure  of  damages  in  an  action  against  the  under- 
lessee  for  causing  the  forfeiture  of  the  head  lease)  an  express  covenant  not 
to  do  anything  whereby  the  head  lease  may  be  forfeited.  On  the  other  hand 
(unless  the  underlease  is  at  a  rack-rent),  it  is  proper  that  the  sub-lessor 
should  covenant  to  pay  the  ground  rent,  and  perform  such  others  (if  any)  of 
the  covenants  of  the  head  lease  as  are  to  be  performed  by  him,  and  also  to 
produce  the  head  lease,  and  (if  the  latter  cors  prises  other  property)  to  per- 
form the  covenants  thereof,  so  far  as  they  relate  to  such  other  property,  see 
Elph.  Introd.  Conv.,  p.  248,  3rd  ed. ;  Haywiwd  v.  Silber,  30  Ch.  D.  404. 

As  to  the  position  of  a  person  holding  an  underlease  or  agreement  for  one  As  to  dis- 
in  the  event  of  the  disclaimer  of  the  head  lease  by  the  lessee's  trustee  in  p^™er 
bankruptcy,  see  the  Bankrutcy  Act,  1883,  s.  55,  M/s  Cock,  20  Q.  B.  D.  343  ;  ^^  ^^' 
Re  Flnley^  21  Q.  B.  D.  475  (both  cases  of  sub-lease  by  way  of  mortgage)  ;  ^"^   ^' 
Yate  Lee  &  Wace,  p.  461. 

As  to  the  effect  of  a  breach  by  the  under-lessee  of  restrictive  covenants  in 
the  head  lease,  see  Hall  v.  Kwin,  37  Ch.  D.  74. 

{d)  If  the  license  of  the  superior  landlord  to  the  underlease  has  to  be  obtained , 
add  here :— **  subjt  to  the  license  of  the  superior  landlord  beinor 
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PMC  T.    &c.,  in  the  parish  of ,  in  the  coy  of ,  with  the 

Paroela.  appurts  thof,  wch  are  held  £togr  with  other  hereds]  by  the 
landlord  under  a  lease  (hinafter  called  the  head  lease)  dated, 
&c.  [ToGR  WITH  the  fixtiu'es  described  in  the  schdle  hto, 
and  all  other,  if  any,  fixtures  now  in  or  about  the  sd  messe 

Term.        and  premes],  For  the  term  of yrs  from  the day 

of ,  At  the  rent,  &c.,  see  last  precedent, 

LMMto  2.  The  lease  shall  [be  subjt  to  the  reservons  followg, 

TOT***"ta    ^^^D^^ly-  ^^^^  ^p^cify   reservons   in   head   lease,  and  shall] 
similar  to    contain  covts  by  the  tenant,  &c.,  here  specify  the  covts  in  the 
head  iLm.  ^^^^  lease  with  the  variations  itidicated  in  the  note  (c),  pogt 
760,  and  any  further  covts  required  \pr,  shall  contain  covts  by 
the  tenants  similar  to  those  contd  in  the  head  lease  [so  far 
as  the  same  are  applicable  to  the  premes]  with  the  varia- 
tions rendered  necy  by  the  difference  in  the  circes,  and  so 
that  the  landlord  or  the  superior  landlord,  as  the  case  may 
require,  shall  be  named  as  the  pson  to  give  any  notice  or 
consent  thrin  mentd  (a),  and  with  the  exception  of  the  covt 
for  pa3'mt  of  rent,  &c.,  here  specify  any  covts  which  are  inap- 
propriate, And  shall  also  contain  covts  by  the  tenant,  here 
specify  any  covts  not  contd  in  the  head  lease,']  [and  a  genl 
covt  to  pform  and  observe  and  to  indemnify  the  landlord  agst 
the  covts  of  the  head  lease  [so  far  as  the  same  are  applicable 
to  the  premes]  other  than  the  covt  for  paynit  of  rent  [and 
the  other  covts  hinbfe  excepted,]  and  not  to  do,  omit,  or 
suffer  anything  whby  the  head  lease  may  be  forfeited,  and 
also  a  covt  to  allow  the  landlord  to  enter  on  the  premes  and 
to  i)form  thron  any  covts  wch  may  be  necy  to  prevent  a 
forfeiture  of  the  head  lease]. 
Power  of        ^*  ^^^^  LANDLORD  to  have  a  right  of   re-entry  on  non- 
re-entry,     paymt  of  the  rent  for  21  days  after  the  same  shall  have 


obtained,  at  the  cost  of  the  tenant  and  provd  the  same  can 
be  obtained  witht  paymt  of  any  fine  or  conson." 

(a)  See  WUlianuon  v.  Willi  tmtoiiy  L.  R.  17  Eq.  649,  9  Ch.  729  ;  Hapoooi 
V.  Silher,  30  Ch.  D.  404,  which  show  the  desirabilitj  of  specifying  the  parti- 
cular coTenants  to  be  included  or  excluded. 
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become  due,  whether  legally  demanded  or  not,  or  for  the    'mo^^- 
breach  of  any  of  the  tenant's  covts. 

4.  The  landlord  to  enter  into  the  usual  qualified  covt  Landlord's 
for  quiet  enjoymt  £and  to  covt  for  paymt  of  the  ground  rent  ^^•°*'* 
and  to  pform  the  corts  of  the  head  lease  wch  are  hinbfe 
excepted,  and  all  the  covts  of  the  head  lease  with  respt  to 

the  ppty  thrin  comprd  and  not  hby  agrd  to  be  demised,  and 
for  prodon  of  the  head  lease]. 

5.  The  landlord  when  required  shall  exte,  &c.,  contintie 
as  in  last  Precedent^  Nos.  5,  6,  and  7.     As  witness,  &c. 

[Schedule  ofJixturesJ] 


VI. 

AGREEMENT  for  Letting  a  Furnished  House  (ft). 


PBIO.  TI. 


AGREEMT  made  the day  of ,  Between  A.,  of  PartieB. 

&c.  (hinafter  called  the  landlord),  of  the  one  pt,  and  B.,  of, 
&c.  (hinafter  called  the  tenant),  of  the  other  pt. 

1,  The  landlord  agrees  to  let,  and  the  tenant  agrees  to  Agreement 
take  The  dwellg-house   and  premes,  situate  and  being 

(b)  It  might  be  better  to  leserye  a  separate  rent  for  the  furniture,  lest  by  As  to 
the  death  of  the  lessor,  or  by  a  mortgagee  of  the  house  entering  into  posses-  ■®^®™J^^ 
siou,  Salmon  v.  Mathews j  8  M.  &  W.  827,  the  right  to  the  house  and  furni- 
ture should  become  severed, -as  the  apportionment  of  the  rent  in  that  case 
might  be  difficult.  The  same  remark  applies  in  the  case  of  a  lease  of  free- 
holds and  leaseholds  together.  Where  in  a  formal  lease  a  separate  rent  is 
reserved  in  respect  of  the  furniture,  a  power  of  distress  should  be  inserted, 
p.  745  ;  see  5  Day.  Prec  pp.  31  and  114,  notes  ;  Elph.  Introd.  Cony.  228. 

As  to  implied  warranty  on  such  a  letting  that  the  house  is  fit  for  habitation  As  to 
{f.ff.,  free  from  vermin,  properly  drained,  &c.)i  see  Smith  v.  MarraUe,  11  M.  i™plie<i 
&  W.  6  ;    WU»on  v.  Ftnch-Hattm,  2  Exch.  D.  336  ;  28  Sol.  J.  529  ;  and  that  ^»'»'**y- 
there  is  no  implied  warranty  in  an  ordinary  lease  of  a  house  or  buildings  that 
the  premises  are  fit  for  the  purpose  for  which  they  are  to  be  used,  see  Man- 
ehetter,  ^v.,  Co.  v.  Carr^  5  C.  P.  D.  507  ;  Murray  y.Mare^  Ir.  Rep.  8  C.  L.  396 ; 
or  that  they  are  reasonably  fit  for  habitation  or  occupation,  see  Hart  v. 
Windsor f  12  M.  &  W.  68  ;  except  in  the  case  of  artizans'  dwellings,  see  48  &; 
49  Vic,  c.  72,  8.  12,  WaZker  v.  Hohht,  23  Q.  B.  D.  458. 
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»*M-  VI.   No. ,  in  street,  in  the  parish  of ,  and  cov 

Parcels.       of >  furnished  as  stated  in  the  inventory  contd  in  the 

Term.         Bchdle  hto  (a),  FoR  A  term  of [cair  months]  commencg 

on  the day  of and  ending  on  the day  of , 


At  the  [monthly]  rent  of  £ on  posson  being  taken, 

tion  of        £ on  the day  of ,  &c. 

pent.  *  ' 

TeiwQi  The  tenant  agrees  ; 

•«''»«•—         2.  To  PAY  the  sd  rent  to  the  landlord  in  mner  afsd. 
Topayrent      g^  rp^  REPLACE  and  make  good  all  breakages,  deficiencies, 
brtakAgefl,  A^d  damage  to  the  furniture,  fixtures,  fittings,  and  efiects  in 
*^*  the  sd  dwellg-house  and  premes,  wch  may  happen  daring 

the  period  of  his  tenancy  (except  reasble  use  and  wear  and 

damage  by  accidental  fire). 
To  deliver       4.  At  THE  expiron  of  the  sd  tenancy,  to  deliver  up  to  the 

■ 

'"'nStir™*  ^*^dl^rd  posson  of  the  premes  with  the  whole  of  the  sd 
furniture  and  efiects  accding  to  the  sd  inventor}',  and  in  the 
same  rooms  in  wch  the  same  now  are,  in  as  sound,  perfect 
and  clean  a  condon  as  at  the  commencemt  of  the  sd  tenancy 
(except  as  afsd). 
To  yhj  for  [5.  To  PAY  for  the  washing  of  such  articles  as  may  require 
^^^^-     washing.] 

To  give  [6*  ■'^^  ^^^  event  of  any  infectious  disease  mentd  in  the 

notice  of     6th  section  of  the  Infectious  Disease  Notification  Act,  1889, 

diaease.       happeng  in  the  sd  house  dm-ing  the  sd   tenancy  to  give 

written  notice  thof,  and  an}'  other  informon  wch  may  be 

required    elative  thto,  to  the  landlord  or  his  agent,  before  or 

immedly  upon  the  expiron  of  the  tenanc}',  and  to  pay  to  the 

landlord  the  sum  of  £ for  the  expses  of  disinfectg  the 

premes,  and  replacg  any  articles  and  things  the  destron  of 
wch  may  be  rendered  necy  by  such  illness,  and  in  case  of 
default  in  giving  such  notice  as  afsd,  to  \}f\y  to  the  landlord 

in  addon  the  sum  of  £ as  liquidated  damages  (6)]. 

Not  to  7.  Not  to  assign,  underlet,  or  pt  with  his  intt  tmder  this 

aw»gn,  &c.  j^gj.ggmt  witht  the  written  consent  of  the  landlord. 

{a)  If  the  inyentoTj  is  in  a  separate  document  it  would  be  chargeable  with 
an  extra  stamp ;  see  the  Stamp  Act,  1870,  schedule,  tit.,  Schedule. 
(*)  See  p.  242,  note. 
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8.  The  landlord  agrees  to  pay  the  superior  rent  and  all  nxc  n. 
rates,  taxes,  insce,  and  other  outgoings  payable  in  respt  of  luidioid 
the  premes  during  the  sd  tenancy,  except  the  gas-rate,  wch  ^  w 

is  to  be  pd  by  the  tenant.  i^nt,  &c. 

9.  In  case  of  non-paymt  of  rent  or  breach  of  this  agreemt  Power  of 
by  the  tenant,  the  landlord  shall  be  at  liberty  to  re-enter  and  ""®'*"y" 
take  posson  of  the  premes,  witht  prejudice  to  his  right  to 
recover  all  rent  then  in  arrear  and  any  damages  for  breach 

of  this  agreemt.     As  witness,  &c. 

[Schedule  of  furniture.'] 


VII. 

AGREEMENT  for  Letting  Furniture,  <£•(?.,  to  Hire.       pa^j.  yu. 


AGREEMT  made  the day  of ,  Between  A.,  Pities. 

of,  &c ,  of  the  one  pt,  and  B.,  of,  &c.,  of  the  other  pt. 

1.  The  sd  A.  shall  let  to  hire  to  the  sd  B.,  The  furni-  Agreement 
TUBE,  fixtures,  goods,  and  effects,  set  forth  in  the  schdle  or 

list  hrunto  annexed  (wch  are  now  in,  upon,  or  about  the 
house  and  premes  known  as,  &c.,  in  the  occupon  of  the  sd 

B.,  but  are  the  ppty  of  the  sd  A.),  At  the  rent  of  £ Reserva- 

per  calr  month,  and  so  in  proportion  for  an}'  less  period  **o'J®' 
than  a  month,  to  be  pd  by  the  sd  B.  to  the  sd  A.,  on  the 

day  of in  every  month,  the  first  monthly  paymt 

thof  to  be  made  on  the day  of next. 

2.  The  sd  B.,  hby  agrees  with  the  sd  A.,  at  all  times  Teiunt  to 
during  the  sd  letting  to  hire  of  the  sd  effects,  to  keep  the  ^^^^ 
same  in  a  good  and  perfect  state  of  repair  and  condon  in 

every  respt  and  insured  agst  fire  to  their  full  value  in  some  Insure. 
respectable  oflSce,  and  whenever  required  to  produce  the 
policy  of  such  insce  and  the  rect  for  the  last  premium  to  the 
sd  A.,  and  also  to  replace  such  of  the  sd  effects  as  may  be 
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?m«0.  TZT. 

BafkUoe 

broken 

farnitare. 

Not  to 
remore 
or  part 
with  farni- 
tare, &c 

Power  of 
re-entry 
withoat 
notice. 


broken,  destroyed,  or  damaged  (bj  whatsr  means),  with 
other  articles  of  equal  value,  and  not  to  remove  the  sd 
effects  or  any  pt  thof  from  the  sd  house  and  premes,  nor  to 
underlet,  lend,  or  pt  with  the  posson  of  the  same,  either 
directly  or  indirectly  to  any  pson  or  psons  whomsoever  witlit 
the  previous  written  consent  of  the  sd  A. 

8.  Pbovd  always  that  the  sd  A.  may  at  any  time  witht 
giving  any  previous  notice  to  the  sd  B.,  put  an  end  to  the 
sd  letting  to  hire,  and  may  thi*upon  enter  upon  the  premes 
or  any  pt  thof,  and  remove  and  carry  a^ay  the  sd  effects. 

As  WFTNESS,  &c. 

[Schedule.] 


vm. 


vmao,  VIII. 


Wit- 
nesseth. 


LEASE  of  a  Dwelling-house  in  a  Town  for  Twexty- 
ONE  Years,  7vith  Ordinary  Covenants.  Varia- 
tions where  the  House  is  to  be  used  as  a  Shop, 
when  it  is  situate  in  a  Private  Boad,  or  in  a 
Square,  where  the  Lease  is  Determinable  by 
Lessor  or  Lessee  or  Both,  where  the  Lessor  it  to 
Insure,  and  where  the  Lessor  has  otJier  Property 
Adjoining  (a). 


Partiee.  THIS  INDRE,  made  the 


dav  of ,  Betweex 


A.,  of,  &c.,  hinafter  called  the  lessor,  wch  expression  shall 
include,  &c.,  see  p.  714,  of  the  one  pt,  and  B.,  of,  &c., 
hinafter  called  the  lessee,  wch  expression  shall  include, 
&c.,  of  the  other  pt,  WITNETH  that  in  conson  of  the 
rent  £s]  and  covts  hinafter  reserved  and  contd  and  on  the  pt 


(a)  For  variations  for  leases  granted  under  powers  and  for  several  lessors 
and  lessees,  and  other  special  cases,  see  **  Leases  MiscELLAirROua." 
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of  the  lessee  to  be  pd,  pformed,  and  observed,  the  lessor  '»w.  Tin. 
doth  hby  demise  unto  the  lessee  All  (b)  that   messe  or  Demise. 

tenemt  situate  and  known  as  No. in Eoad  [Street  Parcel*. 

or  Square]   in   the   parish  of  ,  in  the  coy  [city]   of 

(c),  To  HOLD  the  same  Unto  the  lessee  from  the Habcn- 

day  of for  the  term  of  twenty-one  yrs  [determinable    '*™' 

as  hinafter  mentd],  Reservon  of  rent,  p.  720,  [if  lessor  insures 
at  expse  of  lessee  add  insce  rent,  p.  722]  if  so  agrd,  penal 
rents,  p.  722 :  And  the  lessee  doth  hby  for  himself,  his  hrs,  Lessee's 
exs,  ads,  and  assigns,  covt  with  the  lessor  {d)  in  mner  covenants, 
followg,  that  is  to  say,  to  pay  rent,  p.  723 ;  and  rates  and 
taxes,  p.  724 ;  to  paint  outside,  p.  724  ;  and  inside,  p.  726  ; 
to  keep  in  repair ^  p.  726  (e) ;  to  deliver  up  at  end  of  tenancy 
in  good  repair,  p.  728 ;  to  permit  lessor  to  enter  and  view, 
and  to  repair  on  notice,  p.  728 ;  [power  to  lessor  to  repair  on 
default  of  lessee,  p.  729]  (/),  \to  insure  and  rebuild  in  case  of 


(h)  For  other  forms  of  parcels,  see  p.  402,  form  iii.,  p.  716.  For  addition 
where  nse  of  public  garden  is  included,  see  p.  717. 

(r)  If  the  house  is  situate  in  a  private  road,  add  here, ''  togr  with, 
lie.,"  right  of  way,  p.  Ill,  form  VII.  Where  adjoining  property 
belongs  to  the  vendor,  insert  here,  reservou  of  right  of  drainage, 
p.  719,  and  ifpper,  reseiTon  ofgenl  rights  and  right  to  rebuild 
or  repair  adjacent  bldgs,  p.  720. 

(d)  The  covenants  may  be  somewhat  shortened  by  numbering  them  and 
proceeding  from  here  as  follows,  the  consequential  alterations  being  made 

throughout :  '*  that  the  lessee  will  at  all  times  during  the  sd 
term,  or,  *  tenancy,*  duly  observe  and  pform  all  the  covts 
and  provons  followg  (that  is  to  say),  1.  will  pay,  &c.'* 

ie)  If  the  landlord  is  to  do  the  outside  painting  and  repairs,  omit  the 
covenant  by  the  lessee  to  paint  outside  ;  add  at  the  end  of  the  covenant  to 

keep  in  repair,  the  words,  "except  such  repairs  as  are  hby  agrd 

to  be  exted  by  the  lessor,*'  and  insert  among  the  lessor's  covenants 

the  covenant  to  paint  outside,  p.  724,  and  to  repair  outside, 
p.  739. 

C/)  Where  the  property  is  situate  in  a  piivate  road  or  square,  add  here, 

covt  to  pay  proportion  of  expse  of  maintaing  roads,  sewers, 
dtc,  p.  726,  or  square,  p.  727,  mutatis  mutandis.    Where  adjoin- 
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Fmio.  vm.  jire^  p.  780  (a)]  not  to  make  alterons  in  premea,  p.  733  (h) ; 
not  to  create  nuUances,  p.  736  {not  to  assign  [or  underlet] 
witht  license,  p.  786,  or,  to  give  notice  of  assignmts,  p.  737] ; 
Proviso  for  re-entry,  p.  743  [Provi^io  for  cesser  of  rent  on 

LeMor't  destron  by  fire,  p.  745]  :  Axi»  the  lessor  doth  hby  [for 
himself,  his  hrs,  exs,  ads,  and  assigns,  see  p.  739,  note^  cort 
with  the  lessee  [to  insure  and  rebuild  in  cage  of  fire,  p.  740] ; 
for  quiet  enjoymt,  p.  741  [Power  to  lessor  or  lessee  or  both  to 
determine  lease  at  end  of  first  seven  or  fourteen  years,  pp.  746, 
747].     In  witness,  &c. 


coTeiuuits. 


IX. 

Pbbo.  IX.  LEASE    of  a   Newly  Erected  House  for  Xinett- 

NINE  Years  to  a  Builder's  Nominee.  Variations 

where  the  house  is  Unfinished  (<r). 

ParUcB.  THIS    INDRE,  made  the  day  of Bei-t^-een 

A.,  of,  &e.,  hinafter  called  the  lessor,  wch  expression  shall 

^_^_^___^_^ ^_^     _     _  —    —  — — —  * 

ing  property  belongs  to  the  lessor,  insert,  if  required,  power  to  lessor  to 

enter  to  repair  adjoing  premes,  p.  729. 
(a)  If  the  lessor  is  to  insure,  this  covenant  will  be  omitted,  and  if  so  Agreed 

substitute  the  covenants,  to  repay  the  lessor  the  sums  pd  for  insee 
p.  730,  and  not  to  do  anything  to  increase  rate  ofinsce,  p.  731. 

If  the  house  is  to  be  used  as  a  shop,  add,  if  so  agreed,  the  provisions 

for  insce  of  the  windows  agst  accident,  p.  730,  note  (p). 

(ft)  If  adjoining  property  belongs  to  the  lessor,  insert  here  if  rDquired, 

covt  to  use  as  private  dwellg-house  only,  p.  735,  not  to  do  any 
act  to  the  damage  or  annoy ce  of  the  lessor  or  his  tenants,  p.  736, 
to  permit  lessor  to  lay  down  gas  and  water-pipes,  <tc,,  in 

connon  with  adjoing  ppty,  p.  737.  If  the  house  is  to  be  used  as  t 
shop,  instead  of  the  covenant  to  use  as  a  private  house,  insert  if  required 

covt  not  to  carry  on  offensive  trades,  p.  735. 

(e)  ¥oT  the  variations  vphere  it  is  situate  in  a  private  road  or  square,  and 
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include,  &c.,  see  p.  714,  of  the  first  pt,  B.,  of,  &c.,  builder,   '"<^  «• 
of  the  second  pt,  and  C,  of,  Sec,  hinafter  called  the  lessee,  wch 
expression  shall  include,  &c.,  of  the  third  pt,  WITNETH  Wit- 
that  in  conson  of  the  expse  incurred  by  the  sd  B.  in  erectg  ^^'^^' 

the  messge  hby  demised,  and  of  the  sum  of  £ now  pd 

to  the  fid  B.  by  the  lessee  (the  rect,  &c.),  and  of  the  rents 
and  covts  on  the  pt  of  the  lessee,  and  condons  hinafter 
reserved  and  contd,  the  lessor,  by  the  diron  of  the  sd  B., 
doth  hby  demise  unto  the  lessee  All  that  piece  of  land 
situate  on  the  south  side  of  a  new  road  or  street  intd  to  be 

called Street  (d),  and  All  (e)  that  messge  or  dwellg-  Demise. 

house  and  out-bldgs  erected  or  now  in  course  of  eron  on  Paroeis. 

the  sd  piece  of  land,  and  called  or  intd  to  be  called  No. , 

Street,  reference  to  plan,  p.  ll&,form  n.,  To  hold  the 


same  Unto  the  lessee  from  the daj'  of £now  last  Haben- 

past]  for  the  term  of  ninety-nine  years,  reservon  of  rent  of  a  ^^°** 

'peppercorn  during  first years  and  afterwards  of  £ , 

p.  722,  form  iv.  [insurce  rent,  p.  722]  [if  so  agrd,  penal 
rents,  p.  722]  :  And  the  lessee  doth  hby  for  himself,  &c.,  Lessee's 
covt  with  the  lessor  in  mner  foUowg,  that  is  to  say,  to  pay  ^^^'^^^^ 
rent,  p.  723,  and  rates  and  taxes  affectg  premes,  *'  or  any 
erons  thron  or  addons  thto,"  p.  724 ;  [if  house,  dec,  is  not 
complete,  to  finish  it,  p.  732,  mutatis  mutandis^  (/),  to  contri- 
bute to  expse  of  roads,  sewers,  dc,  p.  726 ;  to  paint  outside 
and  inside  "  the  sd  premes  and  all  addons  thto,'*  pp.  724, 
726,  and  to  repair,  p.  725  ;  to  deliver  up  at  end  of  tenancy  in 
good  repair,  p.  728  ;  to  permit  lessor  to  enter  and  view,  and 


where  it  may  be  used  as  a  shop,  and  where  the  vendor  has  other  adjoining 
property,  see  the  last  Precedent ;  and  for  the  variations  for  a  lease  granted 
under  a  power  and  for  several  lessors  and  lessees  and  other  special  cases,  see 
'*  Leases  Miscellaneous." 

(d)  In  the  case  of  proposed  new  roads,  care  should  be  taken  to  define  what 
rights  of  way  are  intended  to  be  granted,  see  Enpley  v.  Wilhes^  L.  R.  7.  Ex. 
29S. 

(c)  See  p.  767,  note  (h), 

(/)  As  to  the  necessity,  where  the  lease  is  granted  under  a  power,  for  a 
co\enant  to  erect  or  complete  the  building,  see  Hallett  to  Martin^  24  Ch.  D. 
624. 

K.E.— VOL.  I.  3d 
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»»^"'  repair  on  notice,  p.  728 ;  power  to  lessor  to  take  inventorie$ 
of  fixtures  during  last  seven  years,  p.  729 ;  not  to  alter 
premes,  p.  783,  to  tise  as  private  house,  p.  735,  or,  not  to 
carry  on  offensive  trades,  p.  735 ;  not  to  create  nuisances, 
p.  736 ;  to  insure  and  rebuild  in  case  of  fire,  p.  730 ;  \io  give 
notice  of  assignmts  of  lease,  p.  737  ;  not  to  assign  or  underkt 
during  the  last  7  yrs  witht  licence,  p.  736]  ;  power  of  re-entry, 
p.  743  :  And  thk  lessor  doth  hby  (a)  covt  with  the  lessee, 
for  quiet  enjoymt,  p.  741.     In  witness,  &c. 


PEM.  X. 


Parties. 


UNDERLEASE  of  a  House  in  Town.  Variations 
where  Other  Property  is  comprised  in  the  head 
Lease  (b). 

THIS  INDRE,  made,  &c.,  Between  A.,  of,  &c.  (hin- 
after  called  the  lessor  wch  expression  shall  include,  &c.,  see 


License  of 

superior 

landlord. 


{a)  See  p.  739  note. 

(fr)  See  note,  p.  760.  If  the  license  of  the  superior  landlonl  is  required  to 
the  underlease,  and  he  is  made  a  party  for  the  purpose  the  head  lease  should 
be  shortly  recited,  setting  forth  the  covenant  against  assignment  and  under- 
letting, with  the  addition  of  the  following  recital :  **  And  WHAS  the  sd 

X.,  superior  landlord,  has  agrd  to  concur  in  these  psnts  for 
the  ppose  of  giving  his  consent  to  the  underlease  hby 
granted  in  mner  hinafter  expd,"  and  the  demise  will  be  expressed 
to  be  "  with  the  consent  (hby  testified)  of  the  sd  X.,"  «nd  » 
proviso  should  be  added,  *'  that  the  license  hinbfe  given  by  the  sd 
X.  to  this  psnt  demise  shaU  not  be  deemed  to  authorise  any 
further  assignmt  or  underlettg."     See  Ligknsss.    If  a  separate 

license  is  given,  which  is  much  more  usual  and  convenient^  it  need  not  be 
referred  to  in  the  underlease. 

As  to  the  effect  of  the  disclaimer  of  the  head  lease  in  bankmptcy,  see 
references,  above,  p.  761. 
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p.  714,  of  the  one  pt  and  B,,  of,  &c.  (hinafter  called  the   ""c^^c. 
lessee),  wch  expression  shall  include,  &c.,  of  the  other  pt, 
WITNETH   that  in  conson  of  the  rent  hinafter  reserved  wit- 
and  the  covts  hinafter  contd,  the  lessor  doth  demise  unto  "®"®*^- 
the  lessee.  All  that  messge  or  tenmt,  &c.,  wch  are  held  !>«"»»«•• 
[togr  with  other  hereds]  hy  the  lessor  under  a  lease  dated  Pa«»i8. 
•to.  [subjt  to  the  reservons  contd  in  the  sd  superior  lease  of 
the  right,  &c.  state  reservons,  if  any,  in  superior  lease  :  And 
Except  and  reservg  unto  the  lessor,  &c.,  addonal  reservons, 
if  any,  to  sub-lessor'}.     Habendum,  p.  720;  Reservon  of  rent, 
p.  720 :  And  the  lessee  doth  hby  for  himself,  &c.,  covt  Leasee^B 
with  the  lessor  to  pay  rent,  p.  723 :  And  also,  &c.,  here  ®°^«*'*'**®- 
insert  covts  similar  to  those  in  the  head  lease,  or  such  of  them 
as  are  to  be  pformed  by  the  lessee,  substitutg  throughout  the 
sub-lessor  for  the  ground  landlord,  and  the  sub-lessee  for  the 
origl  lessee,  except  thnt  in  the  covt  to  permit  lessor  to  enter 
and  view  and  to  repair  on  notice,  the  power  to  enter  and  view 
mil  be  reserved  to,  and  the  notice  to  repair  loill  be  given  by 
"the  lessor,  or  the  superior  landlord,  and   their  respive 
agents,"  add  the  other  covts,  if  any,  to  be  entered  into  by  the 
lessee,  [and  a  genl  covt  to  pform  covts  in  head  lease,  other 
than  for  paymt  of  rent  and  any  other  excepted  covts,  &c., 
p.  738.     And  also  will  allow  the  lessor  to  enter  on  the  sd 
demised  premes  and  to  pform  thron  any  of  the  covts  and 
agreemts  on  the  pt  of  the   sd  origl  lessee,   contd  in  the 
superior  lease  of  the  sd  premes,  which  may  be  necy  to  pre- 
vent a  forfeiture  of  the  sd  superior  lease]:  Proviso  for  re- 
entry, p.  743  :  And  the  lessor  doth  hby  for  himself,  &c.  (c)  LeBsor's 
covt  with  the  lessee  for  quiet  enjoymt,  p.  741 :  [And  also  ^J*^®"**^*** 
will  dming  the  sd  term  pay  the  rent  reserved  by  the  sd  indre  superior 

of  lease  of  the day  of on  the  first  day  on  wch  the  ""*• 

same  shall  be  payable  :  And  will  pform  and  observe  the  coTCMata 
covts  on  the  pt  of  the  sd,  origl  lessee,  contd  in  the  superior  ^^  ^^^ 
lease  to,  here  specify  any  covts  in  the  head  lease  wch  are  to 
be  pformed  by  lessor  in  respt  of  the  demised  premes,  and  if 

(c)  See  p.  714,  note. 

8  D  2 
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the  head  lease  comprises  other  pptyy  add,  ''And  will  (a) 
pform  and  observe  all  the  covts,  agreemts,  and  provons  on 
the  pt  of  the  origl  lessee  contd  in  the  superior  lease  of  the 
sd  premes,  so  far  as  the  same  affect  the  premes  comprd 
thrin  and  not  hby  demised."  Staiutorg  acknoiremt  and 
undertakg  by  A.  as  to  prodon  of  superior  lease,  p.  446].    In 

WITNESS,  &C. 


XI. 


PtlO.  XI. 


Parties. 


Wit- 
nenetb. 

Demise. 

Parcels. 


Right  of 
way. 


UNDERLEASE  (b)  of  Business  Offices  to  tiro  Persons  as 

Co-partners. 

THIS  INDRE  made,  &c.,  Between  A.,  of,  &c.  (binafter 
called  the  lessor,  wch  expression  shall  include,  &c.,  see 
p.  714),  of  the  one  pt,  and  B.,  of,  etc.,  and  C,  of,  &c.,  tradg 
in  co-ptnship  under  the  style  of  Messrs.  B.  &  Co.  (hinafter 
called  the  lessees,  wch  expression  shall  include,  «S:c.,)  of  the 
other  pt :  WITNETH  that  in  conson  of  the  rent  and  covts 
b}'  the  lessees  and  condons  hinafter  reserved  and  contd,  the 
lessor  doth  demise  and  lease  unto  the  lessees.  All  tuosk 
four  rooms,  offices  or  apartmls,  situate  and  being  on  the 

floor  at  No. in Street,  in  the  cov  of 1 

and  now  and  for  some  time  past  in  the  tenure  or  occnpon 
of  the  lessees,  Togr  with  free  ingress  and  egress  for  the 
lessees,  to  and  from  the  sd  demised  premes  along  and 
through  the  common  staircases  and  passages  of  the  sd  bidg, 
at  all  times  during  the  term  hby  granted  between  the  hoars 
of in  the  momg  and in  the  night  on  every  day  in 

(a)  In  Ilea  of  this  coTenant  the  following  words  may  be  added  at  the  eirl 
of  the  covenant  for  quiet  enjoyment,  **  or  occasioned  by  any  default 

or  neglect  by  the  lessor  or  any  other  pson  in  the  pformce  or 

observce  of  the  covts,  &c.,"  as  in  the  text. 
(i)  See  p.  760,  note. 
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the  jT  (Sundays,  Good  Friday,  and  Christmas  Day,  and  all   'ikj-  «• 

other  genl  holidays  and  days  appted  for  public  thanksgivg  or 

prayer  excepted)  :  And  the  use,  in  common  with  the  other  Um  of  con- 

psons  entled  thto,  of  the  water-closets,  lavatories,  and  con-  ^o^'***®*- 

venices  on  the floor  of  the  sd  premes  :  To  hold  the  Habendum. 

same  hby  demised  Unto  the  lessees,  as  jt  tenants  as  pt  of 

their  co-ptnship  este,  from  the  day  of for  the 

term  of yrs.  Reservon  of  rent  payable  half-yrly,  p.  720  : 

And  the  lessees  do  hby  for  themselves,  and  their  respive  Lessees* 

hre,  exs,  ads,   and  assigns  jtly  and  sevUy,  covt  with  the  ^^^•°*" 

lessor,  that  they,  the  lessees,  will,  &c.,  for  paymt  of  rent^ 

p.  723 ;  to  paint f  rf-c,  the  inside  of  premes,  substitutg  in  this 

clause  and  subsequently,  for  *'  lessee,"  "  lessees,"  p.  725 ;  to 

keep  the  inside  of  preines  in  repair,  p.  725 ;  to  deliver  up 

in  good  repair  at  end  of  tenancy  tiith  ^fixtures,  p.  728 ;  to 

permit  lessor  to  enter  and  view,  and  to  repair  on  notice, 

p.  728 ;  not  to  make  any  alteron  in  premes,  p.  733 ;  to  use 

as  offices  only,  p.  735  :  And  also  will  not  allow  clerks  or  Not  to 

servants    to   use   water-closets,   lavatories,   or  convenices,  I^  „T1\1*?* 

'  '  'to  use  con- 

appropriated  to  the  use  of  ppals  :  Not  to  assign  or  underlet  ▼enienccs. 

without  licence,  p.  736  ;  proviso  for  re-entry,  p.  743.     And  Lessor's 

THE  LESSOR  doth  hby  for  himself,  &c.,  covt  with  the  lessees,  ®*^^®°*°  • 

to  pay  rates  and  taxes,   p.  724 ;  to  keep  in  repair,  p.  789, 

form  IV. ;  to  insure  and  rebuild  in  case  of  fire,  p.  740 ;  for 

quiet  enjoyment,  p.  741  (c).     In  witness,  &c. 

(c)  See  p.  766,  note. 
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?mTO.  XII.      AGREEMENT  for  a  Building  Lease.     Thz  existing 

Buildings  to  be  pulled  doum  and  others  erected  (a). 

rwties.  AGREEMT  made,  &c.,  Between  A.,   of,  &c.,  lessor, 

hinafter  called  the  lessor,  wch  expression  shall  include  the 

pson  or  psons  for  the  time  being  entled  to  rece  the  rent 

payable  hrunder  where  the  context  so   admits  (6),  of  the 

one   pt,   and   B.,   lessee,   hinafter  called   the   tenant,  ^ch 

expression  shall  include  his  exs,  ads,  and  assigns,  where, 

&c.,  of  the  other  pt. 

Agreement      1.  In  conson  of  the  rent  and  agreemts  on  the  pt  of  the 

^  **'        tenant  hinafter  reserved  and  contd,  the  lessor  hby  agrees  to 

grant  to  the  tenant,  or  his  nominee  or  nominees,  at  the 

time  and  in  the  mner  and  subjt  as  hinafter  mentd,  a  lease  of 

-Piao^      -A^^  THAT  piece  of  ground  on  wch  a  messe  and  bldgs  are 

now  erected,  situate,  &c.,  and  with  the  admeasuremts  and 

abuttals  delineated  in  the  plan,  &c.,  Togr  with  the  messe 

and  bldgs  to  be  erected  thron  as  hinafter  proTd,  and  the 

Term.         appurts  thof  FoR  THE  term  of yrs,  to  be  computed 

from  the day  of ,  At  the  yrly  rent  for  the  first 

Rent,         yr  of  such  term  of  £ ,  and  for  every  subsequent  yr  of 

£ ,  payable  [quarterly]  witht  dedon,  except  for  ppty-tax, 

and  to  be  in  other  respts  acccordg  to  the  form  of  lease 
contd  in  the  schdle  hto  (c). 
Tenant  to  2.  The  TENANT  shall  at  his  own  cost  with  all  reasble 
exktfn*^^  speed,  pull  down  and  remove  the  messe,  bldgs,  and  erons 
boiidings  now  standg  and  being  upon  the  sd  piece  of  ground,  and 
!!^«^,.^     erect  and  build  thron  in  a  substantial   and  workmanlike 


new  ones. 


(a)  See  agreement  for  bnilding  a  house,  ante,  p.  1,  and  the  fbnns  at 
p.  804,  H  seq. 

(()  As  to  this  form,  see  p.  715,  note. 

(<t)  a  full  form  of  lease  should  be  given  in  preference  to  an  epitome  of  the 
covenants  and  clauses,  as  the  latter  is  likclj  to  lead  to  disputes,  and  is  lea 
protective  to  the  lessor. 
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mner,  with  the  best  materials  of  their  sevl  kinds,  and  in  '»"•  *"• 
conformity  in  every  respt  with  plans,  elevons,  sections, 
and  specificons  already  approved  of  and  signed  by  the 
surveyor  for  the  time  being  of  the  lessors,  and  under  the 
inspon  and  to  the  satisfon  of  such  sui-veyor,  one  messe  of 
the  first-rate  class  of  bldg  with  all  pper  and  suitable  out- 
bldgs,  offices,  convenices,  and  appurts,  and  shall  expend  in 
bldg  such   messe  and  premes  not  less   than  the  sum  of 

£ (rf),  the  sd  messe  to  be  built  and  covered  in  on  or 

before  the day  of ,  and  to  be  completely  finished 

fit  for  habiton  on  or  before  the day  of ,  and  shall 

not  at  any  time  during  the  term  hby  agrd  to  be  granted 
erect  or  build,  or  permit  to  be  erected  or  built,  upon  any  pt 
of  the  sd  piece  of  ground  hby  agrd  to  be  demised  any 
messe,  bldg,  or  eron,  not  conformable  to  the  plans  and 
elevons  previously  approved  and  signed  by  the  sd  surveyor, 
nor  make  any  alteron  in  the  external  elevon  of  the  sd  messe, 
bldgs,  and  erons,  witht  the  previous  consent  in  writg  of  the 
lessor. 

S.  All  the  materials  of  the  sd  messee,  bldgs,  and  erons  Old  ma- 
wch  are  to  be  pulled  down  and  removed  as  afsd  shall  become  bdiong  to 
the  absolute  ppty  of  the  tenant.  tenant. 

4.  The  tenant  shall  not  during  the  progress  of  the  works  Tenant  not 
or  afterwards  create  or  allow  any  unnecy  nuisance  upon  the  J|Ji^^, 
sd  premes. 

5.  The  lessor  or  his  agent  may  at  all  reasble  times  enter  Leaaor  may 
upon  the  sd  premes  and  view  the  state  and  progress  of  the  yiew. 

sd  bldgs  and  works  and  the  materials  used  and  intd  for  use 
thrin. 

6.  The  tenant  shall  not  assign,  sub-let  or  pt  with  the  Tenant  not 
benefit  of  this  agreemt  witht  the  previous  consent  in  writg     •***«^- 
of  the  lessor. 

7.  Provd  always  that  in  case  the  sd  messe  and  premes  Power  of 

re-entry. 
Building 
(d)  If  tbe  lease  is  gianted  under  the  Settled  Land  Act,  1882,  the  buildings  ^®^* 
most  be  of  the  yearly  letting  value  of  at  least  five  times  the  ground  rent ;  see  STm-iLi 
.  8  (i.,  iii.).  Land  Act, 

1882. 
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Option  to 
lessors  to 
extend 
time  for 
comple- 
tion. 


Lease  tc 
be  exe- 
cuted on 
comple- 
tion. 


hby  agreed  to  be  erected  shall  not  be  erected  and  covered 
in  and  completely  finished  and  made  fit  for  habiton  within 
tlie  respive  periods  hinbfe  limd  for  such  respive  pposes 
accordg  to  the  stipulons  hinbfe  contd  [in  wch  respt  time 
shall  be  of  the  essce  of  this  agreemt],  or  in  case  of  any 
breach  of  any  of  the  agreemts  or  stipulons  hrin  contd  and 
on  the  pt  of  the  tenant  to  be  pformed  or  observed  (a),  [or 
in  case  any  event  shall  happen  upon  wch  the  lessor  wd  be 
entled  to  re-enter  upon  the  sd  premes  if  the  sd  lease  had 
been  actually  exted  by  virtue  of  the  provo  for  re-entr}'  to  be 
tbrin  contd,]  then  and  in  any  such  case  this  agreemt  shall, 
at  the  option  of  the  lessor,  cease  and  determine,  and  the 
lessor  may  re-enter  upon  and  take  posson  of  the  sd  piece 
of  ground  and  premes  togr  with  all  bldgs  and  erons, 
materials,  plant,  and  things  thron  (b),  witht  makg  to  the 
tenant  any  compenson  or  allowce  for  the  same. 

8.  Provd  also  that  in  case  any  such  default  as  afsd  shall 
be  made  in  erectg,  coverg  in,  or  completg  the  sd  messe  and 
premes  within  the  respive  periods  afsd,  and  the  lessor  shall 
elect  to  enforce  the  specific  pformce  of  the  agreemt,  he  shall 
be  entled  to  fix  such  extended  period  or  periods  for  the 
erectg,  coverg  in,  and  completg  resply  of  the  sd  messe  and 
premes  as  he  shall  think  fit,  and  in  such  case  this  agreemt 
shall  be  read  and  construed  as  if  the  period  or  periods 
so  fixed  had  been  originally  inserted  hrin  instead  of  the 
period  or  periods  hinbfe  fixed  in  that  behalf. 

9.  The  sd  lease  shall  be  granted  and  the  tenant  shall 
accept  the  same  and  exte  a  counterpart  thof  when  and  so 
soon  as  the  sd  messe  shall  have  been  completely  finished 
and  made  fit  for  habiton,  and  the  other  works  hinbfe  agrd 
to  be  exted  by  the  tenant  shall  have  been  exted  in  accordce 
with  the  stipulons  hinbfe  contd,  and  a  certfe  to  that  effect, 
signed  by  the  sd  surveyor,  shall  have  been  produced  to  the 
lessor,  such  lease  and  counterpart  to  be  prepared  by  the 


(a)  See  Lowther  v.  Heaver ^  41  Ch.  D.  248. 
(J)  See  p.  9,  note  (d")  ;  p.  10,  note  (h\ 
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Bolor  of  the  lessor  at  the  expse  of  the  tenant,  who  shall  not  "t»c-  3hi« 
require  any  abstract  or  evidce  of  the  title  of  the  lessor  (c). 

10.  Until  such  lease  shall  be  granted  the  rent  agrd  to  be  Until  exc- 
reser?ed  thby,  and  all  rates  and  taxes  to  become  payable  in  i^^  ^ 
respt  of  the  sd  piece  of  ground  and  premes,  shall  be  pd  by  ^cnimt  to 
the  tenant,  and  all  covts  and  agreemts  on  his  part  agrd  to  and  per- 
be  contd  in  such  lease  shall  so  far  as  the  same  shall  be  ^®'™  ?T*' 

nants  {d). 

applicable  be  pformed  by  the  tenant  as  though  such  lease 
had  been  actually  granted,  and  the  lessor  shall  at  his  option 
have  and  be  entled  to  all  such  remedies  by  distress,  action, 
and  orwise,  for  recoverg  rent  in  arrear,  and  for  breach  of  an}^ 
of  the  covts  or  agreemts  on  the  pt  of  the  tenant,  as  if  the  sd 
lease  had  been  granted. 

[11.  In  case  the  tenant  shall  die  before  the  sd  messe  Provision 
shall  have  been  completely  finished  and  made  fit  for  habiton,  ortenjint. 
and  the  other  works  hinbfe  mentd  shall  have  been  exted 
accordg  to  the  stipulons  hinbfe  contd,  the  lessor  shall  be 
entled  at  his  option  either  to  require  this  agreerat  to  be 
pformed  by  the  exs  or  ads  of  the  tenant,  or  to  determine 
this  agreemt  by  giving  a  notice  in  writg  in  that  behalf  to 
such  exs  or  ads,  and  in  case  he  shall  elect  to  determine  the 
same  he  shall  pay  to  the  exs  or  ads  of  the  tenant  the  amt 
wch  shall  be  certified  by  the  sd  surveyor  to  have  been  pperly 
expended  by  the  tenant  in  or  about  the  bidg  of  the  sd  messe 
and  the  exon  of  the  other  works  afsd  after  deductg  the  value 
of  the  old  materials.] 

12.  The  costs  of  and  incidental  to  the  preparon  and  exon  Costs. 
in  duplicate  of  this  agreemt,  and  of  the  sd  lease  and  a 
counterpart  thof,  shall  be  borne  and  pd  by  the  tenant.     In 

WITNESS,  &c. 

The  Schdle  above  referred  to. 
Form  of  Lease. 


(e)  See  p.  760,  note. 

(rf)  See  Marquis  of  Camden  v.  Batterhury^  5  C.  B.  N.  S.  808  ;  Adams  v. 
ffagge^,  4  Q.  B.  D.  480. 
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Agreement 
to  demise. 

Ptfoels. 


Haben- 
dum. 


xm. 

PMC.  xiiL  AGREEMENT /or  Building  Leases  trtYA  Variations,  an<i 

Option  to  Lessee  to  Purchase  the  freehold  (a), 

AGREEMT  made  this day  of Between  A.  of, 

tSrc,  hinafter  called  the  lessor,  wch  expression  shall,  &€.,  ai 

(a)  The  following  clauses  may  be  substituted  for  some  of  those  in  the  text. 

'^  The  lessor  hby  agrees  with  tlxe  tenant  to  demise  to 
him  or  his  nominees  at  the  times  and  in  mner  and  sabjt  as 
hinafter  meutd.  All  that  piece  of  ground  situate,  &c.,  togr 
with  the  sevl  houses  intd  to  be  erected  thron  with  the 
appurts  thof  inclusive  [exclusive]  of  the  site  of  the  intd 
roads.  To  hold  the  same  Unto  the  tenant  or  his  nominees 

for  the  term  of  ninety -nine  yrs  computed  from  the day 

of ,  Paying  in  respt  of  the  sd  piece  of  gi-ound  and  premes 

the  sevl  yrly  rents  or  sums  folio wg  (that  is  to  say)  from  the 

date  of  this  agreemt  until  the day  of  the  rent  or 

sum  of  £ ,  from  the day  of,  &c.,  the  rent  or  sum 

of ,  &c,    {increasg   yrly   till  £ i«   reached),  such 

respive  rents  or  sums  to  be  pd  by  equal  quarterly 
pa3'mts,  &c. 

The  tenant  shall  build,  &c.,  on  the  sd  piece  of  ground  as 
many  private  dwellg  houses  and  shops  as  will  produce  when 
leased  as  hinbfe  prod  the  sd  total  aggregate  rent  of  £ . 

The  tenant  shall  not  be  entled  to  require  any  lease  to  be 
granted  to  him  or  his  nominees  until  he  shall  have  built  and 
roofed  in  the  house  or  houses  intd  to  be  comprd  in  such 
lease,  &c. 

The  tenant  shall  be  entled  to  a  septe  lease  of  any  one  or 

more  not  exceedg houses  hby  agrd  to  be  built  with  the 

ground  and  appurts  thto  resply  belonging  at  a  fair  appor- 
tioned pt  of  the  sd  rents  to  be  approved  by  the  lessor  or  his 
surveyor,  and  to  be  not  more  in  respt  of  the  house  or  houses 

comprd  in  each  lease  than  one pt  of  the  rack-rent  value 

thof  when  completed,  nor  less  than  £ on  any  one  lease." 


Tenant  to 

build 

houses. 

Lease 
not  to  be 
granted 
before 
bouses 
roofed  (*). 

Tenant  to 
bare  sepa- 
rate Inaoes. 


(♦)  See  Lotcther  v.  Heaver ,  il  Ch.  D.  248. 
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in  last  precedent,  of  the  one  pt,  and  B.,  of,  &c.,  hinafter  '*■<'•  *™« 
called  the  tenant,  wch  expression  shall,  &c.,  of  the  other  pt. 

1.  The  tenant  may  enter  for  the  ppose  only  of  bldg  as  Tenant 

jt  «  nuty  enter 

lirin  stipulated  upon  the  pieces    or    plots  of  ground  and  and  build, 
hereds  shown  in  the  plan  hto  annexed  and  thrin  coloured 

,  situate  in  the  parish  of ,  and  cty  of ,  on  the 

north  side  of  a  new  road  called  or  intd  to  be  called,  &c,  and 
containg acres  or  thrabouts. 

2.  The  tenant  shall  erect,  cover  in,  and  complete  fit  for  Tenant  to 
habiton  upon  the  sd  pieces  of  ground  in  a  good  and  sub-  less  than 
stantial  mner,  and  with  the  best  new  materials  of  every ""  ^o«»«»- 
description  in  accordce  with  plans,  drawgs,  elevons,  and 
specificons  already,  or,  "to  be,"  approved  of  by  the  surveyor 

of  the  lessor,  and  to  the  reasble  satisfon,  in  all  respts,  of 

such  surveyor  for  the  time  being,  not  less  than houses 

with  pper  and  suitable  offices  and  outbldgs,  vaults,  areas, 
drains,  and  fences,  on  the  sites  and  in  the  positions  marked 

out  and  indicated  by  boundary  lines  coloured in  the  sd 

plan,  or,  "  to  be  approved  by  the  sd  surveyor." 

3.  The  sd  houses  shall  be  erected  and  covered  in  within  Ho'^^^to 

the  times  folio wg,  namely  [ten]  thof  before  the day  of  in  within 

now  next,  more  before  the  day  of ,  ^^^^ 

and  the   remaing  before  the day  of ,  and 

every  house   shall  be   completely  finished   and  ready  for 

habiton  within calr  months  after  the  time  appted  for 

coverg  in. 

4.  The  tenant  shall  expend  in  the  eron  of  each  house  Coet  ©^ 

[in  a  main  road]  the  sum  of  £ at  least  in  labour  and   °°**" 

materials  [and   of  each  house  in  other  roads  the  sum  of 

£ at  least,  and  questions  as  to  wch  are  main  roads  to 

be  settled  by  the  sd  surveyor.] 

5.  The  tenant  shall  also  at  his  own  sole  expse  before  the  Tenant  to 
day  of construct  and  make  along  the  front  of  the  road. 


sd  piece  of  ground,  coloured  in  the  sd  plan,  to  the 

satisfon  of  the  sd  surveyor,  a  pper  roadway  and  pathway  of 
the  respive  widths  of feet  and feet,  or,  **  construct 

(6)  See  p.  775,  note. 
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Ae  to  clan 

of  kODMI. 


Tenant  not 
to  cause  a 
naiaance, 


rue.  xixL  and  make  the  roads  shown  on  the  sd  plan  and  thron  coloured 

with  pper  sewers  thrunder  and  side  junctions  where 

required  in  accordce  with  plans  and  specificons  to  be  approved 
by  the  sd  surveyor  and  to  his  satisfon." 
Tenant  to  6.  The  TENANT  shall  repair  and  maintain,  or,  "  pay  and 
oTupenae  contribute  a  proportionate  share  of  the  expse  of  repairg  and 
of  main-  maintaing,"  the  sd  roads  and  foot-pavemts  and  main  sewers 
nMd8,&c.  [&nd  lightg  and  waterg  the  roads,]  until  undertaken  by  the 
parish  or  other  local  authorities,  [such  proportionate  pt  to 

be  fixed  by  the  sd  surveyor,  but  not  to  exceed in  the 

pound  on  the  rateable  value.] 

7.  The  sd  houses  shall  be  private  dwellg  houses  only 

except  that  the  tenant  shall  be  at  liberty  to  erect shops 

and  no  more,  and  one  first-class  hotel  or  tavern. 

8.  The  tenant  shall  not,  durg  the  progress  of  the  works 
or  afterwards,  set  up  any  steam  engine,  or  bum  bricks  or 
clay  or  cement,  or  create  or  allow  any  other  unnecy  nuis- 
ance on  the  premes,  or  any  pt  thof.  And  no  excavon  shall 
be  made,  except  for  the  ppose  of  digging  foundons  or  makg 
sewers,  and  any  gravel,  chalk,  or  sand  raised  or  dug  up, 
shall  not  be  disposed  of  or  removed  by  the  tenant,  but  shall 
be  deposited  for  the  use  of  the  lessor  as  directed  by  the  sd 
surveyor. 

9.  The  tenant  shall,  in  bldg  the  sd  houses  and  executg 
the  other  works  hinbfe  mentd,  comply  in  all  respts  with  aoy 
and  every  Bldg  Act  or  other  Act  [or,  "  the  byelaws  of  the 

Local  Board  for "]  for  the  time  being  in  force  relatg 

to  any  such  matter,  and  pay  and  indemnify  the  lessor  agst 
all  penalties,  claims,  and  cxpses,  to  be  incurred  or  made  by 
or  agst  either  the  lessor  or  tenant  under  the  provons  of  any 
such  Act, 

10.  The  tenant  shall  within  one  month  after  roofing  iu 
each  house  insure  the  same  with  the  outbldgs  thof  agst  fire 
in  the  Insce  Office,  or  in  some  other  office  to  be 

rebuilding,  approved  [appted]  by  the  lessor  to  the  amt  of  three-fourths 
of  the  value  thof  in  the  jt  names  of  the  lessor  and  tenant,  or, 
*'  in  such  names  as  the  lessor  shall  direct,"  and  shall  thrafter 
keep  the  same  so  insured  and  upon  request  produce  to  the 


OompH- 
anoe  with 
Bailding 
Acta. 


Tenant  to 
insure  and 
expend 
insurance 
monies  in 
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lessor  or  his  agent  the  policy  and  reet  for  the  last  premium  pmc.xiii. 

of  every  such  insce,  and,  in  case  of  destron  or  damage  by 

tire,  shall  forthwith  lay  out  the  insce  moys,  and  in  case  of 

the  deficiency  thof  shall  expend  any  further  sums  required 

in  rebldg  and  reinstatg  the  same  accordg  to  the  origl  plan 

and  elevon  thof  previous  to  such  fire. 

11.  Power  to  lessor  to  enter  and  inspect  blJgs,  <tc.,  as 
in  last  precedent^  clause  5  (b),  and  not  to  assign  as  in  last 
precedent,  clause  6. 

12.  When  and  as  each  of  the  sd  houses  shall  have  been  Leworto 
built  and  covered  in,  [and  the  fence  walls  thof,  and  the  area  ^[^when 
in  front  thof,  and  the  gutters,  stack  pipes  and  drains  made  Hoiiaea 
and  completed,]  or,  **  shall  have  been  completely  finished 

ready  for  habiton,"  or,  "the  sum  of  £ shall  have  been 

expended  on  each  house,"  in  accordce  with  the  stipulons 
hinbfe  contd,  [and  a  certifte  to  that  eflFect,  signed  by  the  sd 
surveyor,  shall  have  been  produced  to  the  lessor],  the  lessor 
shall,  by  one  or  more  deed  or  deeds,  gi-ant  to  the  tenant, 
or  bis  nominee  or  nominees,  a  lease  or  leases  of  such  respive 
houses  with  the  ground  belongg  thto,  and  the  appurts  thof, 
includg  half  the  road  or  roads  adjoing  each  house,  or,  **  but 
exclusive  of  the  roads,"  (c)  For  a  term  of  ninety-nine  yrs  Term. 

from  the day  of At  the  yrly  rent  for  each  house  lf«»erva- 

foUowg  (namely),  £ for  the  yx  endg  the    day  of  rent. 


£ for  the  yr  endg,  &c.,  and  £ per  annum 


for  every  other  yr  of  the  sd  term,  payable  [quarterly]  on 

the day  of ,  &c.,  the  first  pa3'mt  to  be  made  on 

the day  of .     And  in  the  meantime,  and  until  the 

sd  respive  rents  shall  commence,  the  sd  respive  leases  shall 
be  at  the  j'rly  rent  of  a  peppercorn,  and  in  case  more  than 
one  house  is  comprd  in  a  lease  the  lease  shall  be  so  framed 
as  to  make  each  house  liable  in  respt  of  its  own  rent  and 
covts  only. 

13.  Such  lease  shall  be  in  the  form,  and  contain  the  Form  of 

. leases  (<i). 

(IT)  If  the  tenant  has  only  a  power  of  entry  to  erect  the  buildings  and  no 
estate  in  the  land  until  the  leases  are  granted,  this  clause  is  unnecessary. 
(tf)  See  Elphinstone  N.  &  C.  Interp.  Deeds,  p.  183. 
(//)  See  p.  774,  note. 
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nac  xm.  condons  and  provons  set  forth  in  the  schdle  hto,  with  such 
modificons  (if  any)  as  the  deaths  of  pties  and  other  circes 
may  render  necy. 

Tenant  14.  The  TENANT  shall  whenever  required  b}'  the  lessor 

for  l^m^s  •^^^^P^  ^^^^  ^^^  *  counterpt  of  the  lease  or  leases  hby  agnl 
title  (a),      to  be  giled  upon  the  terms  hrin  expd,  and  shall  not  call  for 

the  title  of  the  lessor. 
Preptn-         15.  The  sd  i.easks  and  counterpts  shall  be  prepared  by 
cogtaot       ^^^  solor  of  the  lessor  at  the  cost  of  the  tenant  [such  cost 

leases.        not  to  exceed  £ for  each  lease  and  counterpt,  exclusive 

of  stamp  duty  and  plans  [and  the  cost  of  regislron]  if  one 
house  only  be  included  in  the  lease,  and  the  further  sum  of 

£ for  every  addonal  house  so  included],  07',  "  and  all 

expses  attendg  the  preparon  and  exon  by  all  pties  of  this 
agreemt  in  duplicate,  and  of  the  sd  sevl  leases  and  counter- 
pts shall  be  borne  by  the  tenant.'' 
When  rent       16.  If  AND  WHEN  the  tenant  shall  have  taken  leases  of  a 
by  some      ^^^^  number  of  houses  to  secure  hy  the  gi-ound  rents  thby 

leases,        reserved  the  sd  total  ultimate  annual  rent  of  £ ,  the 

of  premises  lessor  shall  subjt  to  the  provons  hrin  contd,  grt  to  the 
***  ^-^  '*  tenant  or  his  nominee  a  lease  of  the  portion  (if  any)  of  the 
rent.  sd  ground    remaing   undemised,  togr   with   any  house  or 

houses  erected  thron  {b)  at  the  3Tly  rent  of  £1. 
Althongh         17.  Until  leases  shall  have  been  grted  of  all  the  land 
granted,      ^^Y  agrd  to  be  demised,  such  pt  thof  as  from  time  to  time 
rent  to  be   shall  remain  undemised:  shall  as  far  as  circes  will  admit 

recover- 
able, be  liable  and  subjt  to  the  same  rents  and  other  paymts, 

covts,  restrons,  and  provons  as  the  same  wd  be  subjt  to  if  a 

lease  thof  psuant  to  the  terms  of  this  agreemt  had  been 

actually  grted,  and  the  lessor  shall  have  all  such  rights  and 

powers  for  the  recovery  of  any  arrears  of  rent  or  other  moys 

wch  may  be  due  under  this  agreemt  by  distress  on  such 

undemised  premes,  and  other  usual  means  as  if  such  rent 

(fl)  See  p.  760,4iote. 

(b)  If  the  agreement  is  entered  into  under  the  Settled  Land  Act,  1882, 
88.  6,  8,  a  "  residue  "  lease  could  not  be  granted  of  land  not  built  upon,  see 
JRc  Sahin,  Weekly  N.  1886, 197. 
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or  moj's  were  rent  reserved  by  legal  demise  of  such  unde-  ^^^'  *"'• 
mised  premes,  but  nothing  hrin  contd  nor  the  acceptce  of 
the  rent  hby  agrd  to  be  reserved,  or  any  pt  thof,  nor  any 
distraint  for  the  same,  shall  be  construed  to  create  or  be 
evidce  of  any  legal  demise  of  the  sd  premes. 

18.  If  the  tenant  shall  make  default  in  erectg,  coverg  in,  Power  to 
and  completg  any  of  the  sd  houses  within  the  respive  times,  dtUu\i{d). 
and  in  mner  afsd,  or  if  the  tenant  or  his  nominee  shall 
neglect  or  refuse  to  accept  any  of  the  sd  leases,  and  exte  a 
counterpt  thof,  or  to  pay  the  reasble  chges  for  preparg  the 

same,  within  one  calr  month  after  he  shall  be  requested  so 
to  do  by  or  on  the  pt  of  the  lessor,  [in  any  of  wch  respts 
time  shall  be  of  the  essence  of  this  agreemt],  or,  *'  shall  in 
any  respt  fail  to  pform  or  observe  this  agreemt,"  then  and 
in  any  such  case  the  lessor  shall  be  at  liberty  to  re-enter 
upon  and  take  posson  of  such  pt  of  the  sd  premes  whof  a 
lease  or  leases  shall  not  have  been  grted  as  afsd,  and  all 
bldgs,  erons,  and  bldg  materials,  and  plant  throu  (e),  witht 
makg  to  the  tenant  any  compenson  or  allowance  in  respt 
thof,  and  this  agreemt  shall  thrupon  as  to  the  premes  so  re- 
entered upon  cease,  but  such  right  of  re-entry  shall  be 
deemed  a  cumulative  remedy,  and  shall  not  prejudice  any 
right  of  action  or  other  remedy  of  the  lessor  for  the  recovery 
of  any  rent  or  moys  due  to  him  from  the  tenant,  or  in  respt 
of  any  breach  by  the  tenant  of  this  agreemt. 

And  whab  it  has  been  agrd  that  the  tenant  shall  have  the  Recital. 
option  of  pchasg  the  freehd  of  the  sd  pieces  of  land  at  any 

time  within yrs  from  the  date  hrof,  at  the  price  and 

under  the  condons  hinafter  mentd,  if  he,  the  tenant,  shall 
have  duly  pformed  the  agreemts  on  his  pt  hinbfe  contd: 
NOW  IT  IS  HBY  FUETHEE  AGED,  ^" 

19.  In  case  the  tenant  shall  within yrs  from  the  Power  for 

date  of  this  agreemt  give  to  the  lessor calr  months'  ^rehlw 

' the£ree- 

(d)  See  p.  743,  note  (y).  liold  (/). 

(e)  See  p.  9,  note  (rf). 

(/)  Compare  the  form  at  p.  748,  and  see  the  note  thereto.    The  foUowing 
proTision  is  sometimes  inserted  to  be  substituted  for  that  in  the  text : — 
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y%w.  Tm.  notice  of  the  desire  of  the  tenant  to  pchass  all  the  pieces  of 
land  hinbfe  mentd,  or  such  of  them  as  shall  be  specified  in 
such  notice,  and  shall  up  to  the  date  of  such  notice,  and 
subsequently  to  the  time  of  such  sale,  have  duly  pformed 
the  agreemts  on  the  pt  of  the  tenant  hrin  contd,  the  lessor 
shall  sell  to  the  tenant  the  inhance  in  fee  simple  in  posson, 
free  from  incumbces,  of  the  sd  pieces  of  land,  or  such  of 
them  as  shall  have  been  specified  in  such  notice,  with  any 
bldgs  wch  may  be  thron,  at  the  price  or  sum  for  the  whole 

of  the  sd  pieces  of  land  of  £ (being  twenty-five  }ts' 

pchase  of  the  sd  total  rent  of  £ hinbfe  made  payable), 

togr  with  intt  on  the  sd  sum  of  £ as  from  the  date  of 

the  expiron  of  such  notice  and  up  to  the  time  of  complon, 
and  so  on  in  proportion  for  any  portion  less  than  the  whole, 
accordg  to  the  quantity'  of  land  pchased,  and  subjt  to  the 
Condons  hinafter  expd. 

woiwfor  ^^*  ^^^  TENANT  may  avail  himself  of  the  sd  option  of 
any  por-  pchasg  as  to  portions  of  the  sd  land,  and  at  difiereut  times, 
b«le«tlian  "^^^  SO  that  on  each  occasion  (except    the    last,  when  the 

^ ^       pchase-moy  shall  be  the  residue  of  the  pchase-moy  for  the 

whole)  the  pchase-moy  shall  not  be  less  than  £ ,  and  on  the 


0  tio  to  "^"  ^^^^  ^^^®  tenant  shall  grant  or  agree  to  grant  any 
les^^or  to  underlease  or  underleases  of  any  pt  or  pts  of  the  sd  land, 
fmw^  and  any  house  or  houses  erected  thron,  at  an  improved 
ground  ground-rent,  the  tenant  shall  forthwith  offer  to  sell  every 
such  improved  ground-rent  to  the  lessor  at  a  price  equal  to 
twenty  yrs'  pchase  of  such  rent,  and  on  his  acceptce  of  such 
offer,  and  on  pa^nont  of  the  sd  pchase-moy  shall  assign  the 
same  to  him,  or  as  he  shall  direct.  But  in  case  the  lessor 
shall  decline  to  pchase  any  such  improved  ground-rent  the 
tenant,  in  case  he  shall  duly  pform  and  observe  this  agreemt 
up  to  that  time,  shall  be  entled  to  have  aconvce  of  thefreehd 
intt  of  the  lessor  in  the  land  comprd  in  the  underlease 
reservg  such  improvd  ground-rent,  with  any  bldgs  thron,  at 
the  price  or  sum,"  &c.,  as  in  the  text,  and  add  any  of  the 
other  clatises  in  the  text  wch  are  appropriate. 


rents. 


PRECEDENTS.  785 

complon  of  eacli  septe  pchase  the  rent  for  the  remr  of  the  ^**^-  ""■ 
hmd  shall   be   reduced  by  a  sum  equivalent  to  four  per 
cent,  on  the  pchaae-moy  pd. 

20.  The  title  of  the  lessor  as  owner  in  fee  simple  free  Title  «o 
from  incumbs  of  the  premes  up  to  the  exon  of  this  agreemt  incepted, 
shall  be  considered  as  accepted,  and  the  lessor  shall  not  be 
under  any  obligon  to  enquire  into  the  title  to  the  leasehd 

intt  hby  created  or  be  under  any  liability  by  reason  of  any 
defect  or  want  of  title  in  the  lessee  or  pson  to  whom  such 
sale  and  assurce  as  afsd  is  made. 

21.  Add  any  special  condons  required  as  in  ordinary  cases, 
see  Contract  for  Sale. 

22.  The  deed  or  deeds  of  convce  shall  be  exted  in  dupli-  Beedi  of 
cate,  and  shall  contain  covts  on  the  pt  of  the  pchaser  framed  ^"JJ^*^*"^ 
so  as  to  be  bindg  as  far  as  may  be  on  all  psons  claimg  executed 
under  him  for  the  protection  of  the  vendor  and  his  adjoing  cate,  and 

este  coloured on  the  sd  plan,  as  follows,  specify  restric-  ***  T^^^ 

tive  covts,  and  shall  also  contain  such  other  provons  as  may  coTenantB 
be  reasbly  required  by  the  lessor  for  preservg  and  securing  ^  '* 

the  observce  and  pformce  of  such  covts. 
[23.  Arhitron  clavse,  p.  749.]    In  witness,  &c.  (Z). 

[The  Schdle  above  referred  to. 

Form  of  Lease.'] 

(i)  As  to  the  frame  of  snch  covenants,  see  pp.  302,  453,  et  seq. 

(I)  The  following  is  a  form  of  clauses  in  an  agreement  for  building  leases 
as  to  advances  to  be  made  by  the  lessor  to  the  tenant  as  the  bnildings  pro- 
gress ;  the  charge  in  brackets  would  make  the  agreement  subject  to  ad 
valorem  dutj  as  a  mortgage,  but  (being  equitable)  only  at  the  rate  of  It, 
per  cent,  under  the  Customs.  &c..  Act,  1888,  s.  16. 

"  The  lessor  shall  during  the  progress  of  the  sd  bldgs  Advances 
and  works  make  advances  to  the  tenant^  at  intt,  in  mner,  and  tJ  t^I^t 
to  the  extent  provd  in  the  schdle  hto,  and  the  tenant  shall 
repay  to  the  lessor  all  moys  wch  shall  be  so  advanced,  with 
the  intt  thron,  and  all  costs  incurred  by  him  in  respt  of  such 

advances  within yrs  from  the  date  of  this  agreemt." 

[ijf  the  tenant  has  any  intt  in  the  ppty  wch  is  capable  of  being 

K.E. — ^VOL.  I.  3   E 
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™>-  charged  before  the  lease»  are  granted,  add,  "  and  such  moys, 
"  intty  and  costs  shall  until  repaymt  be  a  chge  on  the  intt, 
if  any,  of  the  tenant  in  the  premes  hby  agrd  to  be  demised/*] 
Provd  that  the  lessor  shall  not  be  obliged  to  make  any  sack 
advances  except  to  the  tenant  psonally  and  in  the  event  of 
his  assigning  the  benefit  of  this  agreemt  or  death  sach 
obligon  shall  cease. 

"  When  and  as  each  of  the  sd  messes  shall  have  been  fully 
completed,  ready  for  habiton,  in  accordce  with  this  agreemt, 
and  a  certife  to  that  effect  signed  by  the  sd  surveyor  shaD 
have  been  produced  to  the  lessor,  and  so  soon  as  all 
moys  advanced  on  that  messe,  and  the  intt  thron,  and  all 
costs  incurred  in  respt  of  such  advce,  shall  have  been  duly  pd 
to  the  lessor,  but  not  before,  the  lessor  shall  by  deed  grant, 
&c.,  remr  of  clauee  12,  (u  to  grantg  leases,  p.  781. 

"    The  Schdle  above  referred  to." 

"  When  bach  house  is  covered  in,  and  the  brick  partition 
below  completed,  and  the  wooden  framg  for  the  partitions 
above  fixed,  the  sash-frames  built  in,  the  external  walls  com- 
pleted, and  the  chimneys  and  chimney-pots  put  on,  the  sum 

of  £ per  house  to  be  advanced  at  intt  at  the  rate  of 

per  cent,  per  annum  payable  half-yriy." 

*'  When  each  house  is  finished  accordg  to  this  agreemt, 
and  ready  for  habiton,  with  all  necy  stoves,  fixtures,  and 
fittgs,  properly  fixed,  and  the  fences  completed,  and  the 
drains  properly  made  and  connected,  the  further  sum  of 
£ per  house,  to  be  advanced  at  intt  at  the  like  rate  pay- 
able half-yrly." 

"  The  total  advances  not  to  exceed  at  one  time  £ , 

exclusive  of  intt." 
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XIV. 

LEASE  made  in  Pursuance  of  a  Covenant  for  Re-  rfti04  xir. 
NEWAL   by  Joint   Tenants    of  Copyholds   under 
License  with  Covenant  for  Renewal. 

Pasties,  A.  and  B.  (hinafter  called  the  lessors,  wch  expres- 
sion, &c.,  see  p.  714),  1 :  C.  (hinafter  called  the  lessee,  wch 
expression,  &c.),  2.  WITNETH  that  in  psuance  of  the  Wit- 
covt  in  this  behalf  contd  in  a  certain  indre  of  lease,  dated,  '**"®^' 
&c.,  and  made,  &c.,  and  in  conson  of  the  yrly  rents  and 
covts  and  agreemts  on  the  pt  of  the  lessee  hinafter  reserved 
and  contd,  and  by  yiiiue  of  a  license  obtd  from  the  lord  of 

the  manor  of ,  the  lessors  do  resply  hby  demise  unto  nembe. 

the  lessee,  peels,  to  wch  sd  premes  the  lessors  were   ad-  Parceb. 

mitted  at  a  court  holden  for  the  sd  manor  on  the day 

of on  the  surrender  of  X. :  To  hold  the  same  premes  Habendum. 

Unto  the  lessee,  from  the day  of ,  for  the  term  of 

yrs ;  Reservon  of  rent,  p.  720 ;  Covts  by  lessee,  here 

insert  the  pper  covts ;  Provo  for  re-entry,  p.  748.  Covts  by  CoTenanU 
lessors,  for  quiet  enjoymt,  p.  741 :  And  that  they,  the  les-  ^  '«««»"• 
sors,  or  their  assns,  will,  previous  to  the  expiron  of  the  sd  for^lenM 
term  of yrs,  endeavour  to  procure  a  license  from  the  ^  p*^* 

,  renewed 

lord  of  the  sd  manor  of to  demise  the  sd  premes  hby  lease, 

demised  for  the  further  term  of yrs,  to  commce  from 

the  expiron  of  the  sd  term  hby  grted,  and  will,  after  they  and  to 
have  obtd  such  license,  exte  another  lease  of  the  sd  premes  J^^^^ 

to  the  lessee,  for  such  further  term  of yrs  ;  but  in  case  lease, 

the  lord  of  the  sd  manor  shall  refuse  to  grt  such  license^ 
then  that  the  lessors  will  endeavour  to  obtain  a  license  to 
demise  the  sd  premes  for  such  shorter  term  as  the  sd  lord 
shall  be  disposed  to  grt,  and,  after  such  license  shall  be  pro- 
cured, will  exte  a  further  lease  of  the  sd  demised  premes  to 
the  lessee,  for  such  further  term  as  shall  be  mentd  in  such 
license  to  commce  from  the  expiron  of  the  term  hby  grted : 
And  WHiL,  from  time  to  time  until  the  term  of yrs  from  •^^  ^* 

^^^  newale. 
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PIM.  XIT. 


On  faUnre 
to  obtain 


tognnt 
•uckrv- 
nevaJs  aa 
they  can. 

Costa  of 
renawali. 


Covenant 
byleaaee 
to  execute 
Goanter- 
parta. 

Proriao  in 
caae  of 
enfran* 
chiaement 


the  commcemt  of  this  psnt  demise  shall  be  ran  out,  en- 
deayour  to  obtain  a  license  to  grt  a  further  lease  or  leases  of 
the  sd  premes  unto  the  lessee,  and  iwill  grt  such  lease  or 

leases  accdly  until  the  whole  of  the  sd  term  of jrs  shall 

be  run  out ;  but  in  case  the  sd  lord  of  the  sd  manor  shall 
refuse  to  grt  any  such  license,  then  that  the  lessors  will, 

from  time  to  time  until  the  sd  term  of yrs  shall  be  ran 

out,  grt  such  further  leases  of  the  sd  premes  unto  the  lessee, 
as  by  the  custom  of  the  sd  manor  they  may  be  warranted  in 
doing  witht  incurrg  a  forfeiture  of  the  sd  premes,  so  as  to 

complete  the  sd  term  of yrs  as  afsd  ;  all  such  licenses 

to  be  obtd  by  and  at  the  expse  of  the  le£sors,  and  every  new 
lease  and  the  counterpt  tbof  to  be  prepared  by  the  lessors  at 
the  expse  of  the  lessee,  and  to  be  at  the  same  rent  and  subjt 
to  the  same  covts  and  condons  as  are  contd  in  these  psnts, 
except  the  covt  for  renewal,  but  to  contain  in  lieu  thof  such 
covt  for  renewal  as  the  circes  of  the  case  may  require :  And 
THE  lessee  hby  covts  with  the  lessors,  that  the  lessee  will 
duly  exte  and  deliver  to  the  lessors  a  counterpt  of  CTery 
such  new  lease.  Provd  always  that  in  the  event  of  the  sd 
copyhd  premes  being  enfranchised,  then  the  covt  for  renewal 
hinbfe  contd  shall  take  effect  as  an  absolute  co^-t :  Provd 
also,  that  in  the  event  of  a  re-entr}'  by  the  lessors  under  the 
provo  or  condon  in  that  behalf  hinbfe  contd,  then  the  sd 
covt  for  renewal  shall  become  void.     In  wrrNESs,  &c,  {a). 


(a)  As  to  the  frame  of  a  lease  bj  trostees  under  a  covenant  for  peipetnal 
enewal,  see  p.  741,  note  ;  and  as  to  covenants  for  renewal,  see  p.  742,  note. 
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XV. 

LEASE  for  twenty-one  years  of  a  Villa  and  Land  (b)  v»ic  xr. 
in  the  Country,  part  being  Freehold  and  part 
Copyhold.      The  License  of  the  Lord  <f  the 
Manor  Not  having  been  Obtained  (c). 

Partiss,  a.  (hinafter,  &c.,  see  p.  714),  1 ;  B.  (hinafter, 
&c.),  2.     WITNETH,  demise  to  the  lessee  of  freehds  and  Wit- 
copjfhds:  To  hold  all  such  pts  of  the  sd  premes  as  are  of  "®"^*'** 
freehd  tenure,  Unto  the  lessee,  for  the  term  of  twenty-one  for  free- 
yrs  from  the  date  of  these  psnts :  And  to  hold  all  such  pts  f^l*** 
of  the  sd  premes  as  are  of  copyhd  tenure,  Unto  the  lessee,  for  twenty- 
for  the  term  of  one  whole  3T  from  the  date  of  these  psnts  (d).  ^^^  ^**^ 
Reservon  of  rents,  p.  720.     The  covts  by  the  lessee  will  be  the  howTto^ 
same  as  in  Precedent  VIII.  with  the  foUowg  variations  ;  in  J®""~ 
the  covt  to  paint  the  outside  say  "  of  the  sd  house,  stahles,  year, 
and  outbldgs,"  in  the  covt  to  keep  in  repair,  add  after  the 
tcords,  "  walls,  fences,"  the  words,  "  posts,  pales,  rails ; " 
add  also  covt  to  maintain  garden  and  pleasure  grounds,  p.  726 ; 
if  necy,  covts  as  to  cultivon,  dtc,  of  arable  or  meadow  land  (if 
any)   see  Leases   (Agricultural)  ;    not   to  commit  waste, 
p.  734  ;  [not  to  bum  bricks,  rfc] ;  Power  of  re-entry,  p.  748 ; 
Lessor* s  covt  for  quiet  evjoymt,  p.  741 :  And  also  will  at  the  CoTenant 
expiron  of  the  term  of  one  yr,  for  wch  the  sd  copyhd  premes  f^,^^*^  i 
are  demised,  if  this  demise  shall  not  have  been  determined  of  copyhold 
under  the  power  of  re-entry  hinbfe  contd,  at  the  request  of  *"*" 
the  lessee,  by  deed  grt,  if  the  license  of  the  lord  or  lady  of 
the  sd  manor  ciin  be  obtd,  a  lease  of  the  sd  copyhd  premes 

for  a  term  expirg  on  the day  of ,  the  end  of  the 

twenty-one  yrs,  but  if  such  license  cannot  be  obtd,  then,  if 

(h)  As  to  the  land,  lee  the  Agricultural  Holdings  Act,  1888  ;  and  aa  to 
smaU  holdings,  60  &  51  Ylc,  a  26  ;  and  iitfra,  Lbabss,  Aqbigultxtsal. 

(e)  For  Yariations,  lee  Precedent  Till.,  p.  766. 

(i)  A  copyholder  cannot  in  most  manors  grant  a  lease  for  more  than  one 
year  without  license  from  the  lord. 
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Twae.  xf,  ^nd  BO  far  as  the  custom  of  the  sd  manor  will  admit,  a 
further  lease  of  the  sd  copyhd  premes  for  the  term  of  one 

yr,  and  so  on  at  the  expiron  of  every  yr  until  the d»y 

of ,  i.e.,  one  yr  before  the  expiron  of  the  term  of  twentg- 

one  yrsy  unless  these  psnts  shall  have  been  sooner  determined 
by  re-entry  under  the  power  in  that  behalf  hinbfe  contd,  and 
eveiy  such  lease  shall  operate  in  such  mner  that  the  whole 
of  the  sd  premes  hby  demised  shaU  be  held  under  and  snbjt 
to  the  same  rents,  covts,  and  condons  as  are  hby  and  hrin  re- 
serred  and  contd  so  far  as  the  same  shall  be  applicable.  And 
the  lessee  shall  exte  a  counterpt  of  every  such  lease,  wch 
togr  with  the  counterpt  shall  be  prepared  by  the  solors  of  the 
lessor  at  the  cost  of  the  lessee.     In  witness,  &c. 


XVI. 

FBBo.  xTi.  AGREEMENT  for  Lease  of  a  Public   House.    A 

'  Premium  being  paid  by  the  Lessee,  and  secured  hy 

Mortgage. 

PartibSj  a.  of,  &c.,  hinafter  called  the  lessor,  1 :  B.  of,  &c., 
hinafter  called  the  lessee,  2. 
Whby  it  is  aged  as  follows : — 
Agreement      1.  The  LESSOR  shall  grt  and  the  lessee  shall  take  a  lease 

for  iMM.    q£  ^j^  that  public-house  or  tavern  known  as with  the 

back  yard  belonggthto,  situate  at,  &c.,  togr  with  the  fixtures, 
fittings,  utensils,  and  things  now  in  or  upon  the  same,  from 

the  : day  of ,  For  the  term  of yrs.  At  the 

yrly  rent  of  £ payable  quarterly  on  the  usual  quarter- 
days,  the.  first  paymt  to  be  made  on,  &c..  And  in  conson  of 

the  premium  of  £ payable  by  the  lessee  as  hinafter 

mentd. 
TtLjmmt  of     2.  The  lessor  hby  acknowles  the  rect  from  the  lessee  by 
premium.    ^^^  ^f  deposit  of  £ pt  6f  the  sd  premium,  and  £ 
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further  pt  of  the  sd  premimn  shall  be  pd  by  the  lessee  to  n^o^rn. -. 

the  lessor  on  the day  of ,  and  £ the  residue 

thof  shall  be  seed  to  the  lessor  by  a  mtge  of  the  sd  lease 
and  the  trade  and  other  fixtures  and  fittings  on  the  demised 
preine8(a). 

3.  The  sd  lease  and  a  counterpt  thof  to  be  exted  by  the  Imm. 

lessee,  and  the  sd  mtge  shall  be  prepared  by  Mr. of 

'—,  the  solor  of  the  lessor  and  shall  be  in  the  forms 

usually  adopted  by  the  lessor  for  such  respive  instnimts, 
with  such  variations  as  the  case  may  require.     The  lessee 

shall  pay  the  costs  [not  exceedg  £ exclusive  of  stamp 

duty]  of  and  incident  to  this  agreemt  and  the  sd  lease  and 
counterpt  and  mtge. 

4.  The  lessor  shall  forthwith  make  enquiries  into  the  BnqairieB 

character  and  solvency  of  the  lessee  who  hby  names  Mr. MiTeni^ 

of  ,  and  Mr.  of as  his  referees.    If  the  •'  ^^""^ 

result  of  such  enquiries  shall  in  the  opinion  of  the  lessor  be 
unsatisfactory,  he  shall  be  at  liberty  to  rescind  this  agreemt 

and  thrupon  shall  return  to  the  lessee  the  sd  deposit  after 
deductg  £ for  expses. 

5.  If  the  lessee  fail  to  pform  this  agreemt  he  shall  ^<>rf«i*«» 

^  ,  on  Hon* 

forfeit  to  the  lessor  the  sd  deposit,  and  shall  also  pay  to  the  perform, 
lessor  the  sum  of  £ as  liquidated  damages.     In  wit-  J^^^^ 

NESS,  &c. 


xvn. 

LEASE  of  a  Public  House  by  a  firm  ©/"Brbwebs.  '»w-  *^'- 

A  Premium  being  paid  by  the  Lessee. 

Pasties,  A.  and  B.,  tradg  under  the  name  or  firm  of  &c, 
(hinafter  called  the  lessors,  wch  expression,  &c.,  see  p.  714), 
1;  C,  licensed  victualler  (hinafter  called  the  lessee,  wch 
expression,  &c.),  2  :  WITNETH  that  in  conson,  as  well  of  ^^^ 

neiietlL 
(a)  See  ii^a,  p.  793,  note  ((). 
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na^jmi,  ^j^^  g^jjj  ^f  £ q^  ^^^  ex^on  hrof  pd  by  the  lessee  to  the 

lessors  (the  rect  whof  is  hby  acknowled),  as  also  of  the  lentSi 

covts,  and  condons,  &c.,  the  lessors  do,  and  each  of  them 

DemiM.      doth^  hby  demise  unto  the  lessee,  All  that  messe  or  tavern, 

Pu«ds.      ^ith  the  outbldgs,  yard,  and  appurts  thto  belongg,  called 

The ,  situate,  &c.,  Togr  with  the  fixtures  and  fittgs 

specified  in  the  schdle  hrunder  written,  and  togr  with  the 
licenses  now  or  hrafter  attached  to  the  premes  for  keeping 
the  same  open  as  a  tayem  or  public-house;  haAendum, 
p.  720 ;  retervon  of  rent,  p.  720.  And  also,  insce  rent. 
Pond  rent  mutatis  mutandis,  p.  722.     And  also  as  a  further  rent  the 

liquorsDot  sum  of  £ in  any  and  every  yr  in  wch  the  lessee  shall 

supplied     (contrary  to  his  covt  hinafter  contd)  directly  or  indirectly 
(a).  deal  with  any  pson  or  psons  other  than  the  lessors,  or  their 

successors  in  business  [or  nominees]  for  any  porter,  stout, 
ale,  beer,  or  other  malt  liquors,  [British  and  foreign  spiri- 
tuous liquors,  cordials  and  compounds  of  every  description] 
wch  shall  be  sold  or  disposed  of  or  consumed  in  or  upon  the 
sd  demised  premes,  or  shall  be  brought  upon  the  sd  premes 
to  be  so  sold,  disposed  of  or  consumed,  or  in  wch  yr  the 
lessee  shall  sell  or  dispose  of,  or  permit  the  sale,  disposal, 
or  consumption  upon  the  sd  premes  of  any  such  articles 

(a)  As  to  contracts  binding  the  lessee  to  deal  with  the  lessor,  see  5  Dav. 
Free,  p.  135,  note  ;  Edxciek  v.  HawJtet,  18  Ch.  D.  199.  Where  the  brewers 
are  mortgagees  in  possession,  they  ought  not  to  let  the  house  as  tied,  and 
nay  be  surcharged  the  extra  rent  they  might  have  obtained  by  letting  it 
free  ;  White  ▼.  City  of  Ltmdon  Brewery  Co.,  39  Ch.  D.  659  ;  42  Ch.  D.  287. 
Sometimes  a  larger  rent,  including  the  penal  rent,  is  reserved,  with  a  proviso 
for  its  reduction  so  long  as  the  lessee  performs  his  covenant  to  deal  excla- 
sively  with  the  lessors,  as  follows : 

^vi«o  for      «  Provd  always  that  if  and  so  long  as  the  lessee  shall 

of  rent  if    (psuant  to  his  covt  hinafter  contd)  pchase  from  and  deal  with 

^®fjf*  ^®*^  the  lessor,  &c.  for,  all  the  porter,  ic,  wch  shall  be  con- 

'  sumed,  sold,  or  disposed  of  in  or  upon  or  sent  from  the  sd 

demised  premes  the  lessor  shall  be  entled  to  deduct  from 

each  quarterly  paymt  of  the  sd  rent,  the  sum  of  £ .'* 

Sometimes  a  penal  rent  is  reserved  in  respect  of  breaches  of  covenant 
generally,  see  p.  723,  form  ix. 
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other  than  such  as  shall  have  heen  pchased  or  taken  of  the  'Mc^jrra. 
lessors,  or  their  successors  in  business  [or  nominees],  every 
such  last-mentd  addonal  rent  to  become  payable  on  the 
quarterly  day  for  paymt  of  rent  under  this  demise  next 
ensuing  after  such  dealing,  sale,  disposal,  or  consumption  as 
afsd,  and  to  be  pd  quarterly  durg  the  residue  of  the  then 
current  yr,  and  all  the  sd  rents  to  be  pd  witht  any  dedon 
whatever  (except  the  landlord's  ppty  tax)  (b),  Coits  by 
lessee  to  pay  rents,  p.  723  ;  rates  and  taxes,  p.  724 ;  to  repay  To  repay 
sums  pd  for  insce  by  lessor,  p.  730,  of  **  the  sd  messe  and  fjnmSx- 
outbldgs  and  the  fixtures  and  fittgs  specified  in  the  schdle  ^^ 
hto,  and  all  other  fixtures  and  fittgs,  includg  trade  fixtures 
and  fittgs,  wch  may  at  any  time  durg  the  sd  term  be  placed 
or  be  in  or  upon  the  demised  premes  agst  loss  or  damage  by 
fire  and  for  insurg  the  plate-glass  windows  and  mirrors  of 
and  in  the  sd  premes  agst  loss  or  damage  by  accident,  every 
such  sum  to  be  so  repd  on  demand  immedly  after  the 
expenditure  thof."  Not  to  do  anything  to  avoid  policy  agst 
fire  or  accident,  p.  781,  form  xxv.  mutatis  mutandis;  to 
paint  outside,  saying,  **  wood  and  iron  work  includg  all  sign 
boards,"  p.  724 ;  to  repair,  p.  725,  saying,  "  fixtures  and  To  repair. 

(h)  The  common  clause  giving  the  brewer  a  power  of  distress  for  non-  As  to  power 
payment  of  the  debt  for  liquors  supplied  has  been  determined  to  be  void  of  distress 
under  the  Bills  of  Sale  Acts,  1878  and  1882  ;  Ptdbrook  v.  Ashby,  56  L.  J.  '^^  ^i?^™ 
N.  S.  (Q.  B.  D.),  376  ;  85  W.  B.  779.    This  power  is  therefore  omitted  and  a  »°PP"«d- 
charge  on  the  leasehold  interest  and  tenant's  fixtures  substituted  for  what 
it  may  be  worth  (see  p.  796).    Other  methods  which  have  been  suggested 
for  creating  an  implied  right  of  distress  are  (a)  to  reserve  a  higher  nominal 
rent  reducible  on  payment  of  the  debt  for  liquors,  or  (b)  to  reserve  moneys 
due  on  the  liquor  account  as  additional  rent  as  below  ;  but  both  these  must 
be  regarded  as  experiments  having  regard  to  s.  6  of  the  Bills  of  Sale  Act, 
1878 ;  see  as  to  the  construction  of  that  section,  Pulhrook  v.  Ashhy^  ubi 
tupra;  Re  Willis,  21  Q.  B.  D.  384. 

''And  ALSO  as  a  further  rent  all  moys  to  become  due  to  the  Reserva- 
lessors  from  the  lessee  for  any  porter,  &c.,  as  above,  wch  Jjone^'b^'* 
shall  be  supplied  by  the  lessors  to  the  lessee  during  the  sd  way  of 
term,  such  last-mentd  rent  to  become  due  immedly  on  such  '®°*' 
articles  being  supplied,  and  to  be  taken  in  or  towards  satisfon 
of  such  moys." 
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PBBo.  zm.  fittgs  specified  in  the  schcQe  hto,  and  any  other  fixtures  and 
fittgs  wch  may  he  placed  in  or  upon  the  ad  premes  dnrg  the 
continuance  of  the  sd  term  includg  trade  fixtures  and  fittgs 
and  all  sign  or  other  boards  and  placards  relatg  to  the  busi- 
ness of  a  licensed  yictualler  as  carried  on  by  the  lessee,  or 
to  the  business  of  a  brewer  as  carried  on  by  the  lessors  " : 
Torapbee  And  ALSO  will  from  time  to  time  and  at  all  times  dxvrg  the 
J^^****  sd  term  forthwith  replace  and  reinstate  any  of  the  sd  fixtures 
and  fittgs  and  sign  or  other  boards  and  placards  wch  shall 
become  worn  out,  broken,  damaged,  destroyed,  or  lost,  by 
new  articles  of  the  same  kind  and  quality :  Pbotd  alwats 
that  this  coYt  shall  not  oblige  the  lessee  to  replace  any  plate 
glass  windows  or  mirrors  wch  shall  be  broken  by  accident 
within  the  meaning  of  any  policy  of  assurce  agst  loss  or 
damage  by  accident  effected  by  the  lessors  psuant  to  their 
covt  in  that  behalf  hinafter  contd ;  to  deliver  up  in  good 
repair,  p.  728,  saying,  "  the  sd  fixtures  aud  fittgs,  and  all 
sign  and  other  boards  and  placards  " ;  to  permit  lessor  to 
enter  and  view  and  to  repair  on  notice,  p.  728;  power  to 
lessor  to  repair  on  default  of  lessee,  p.  729 ;  power  to  lessor 
to  enter  and  take  inventories  of  fixtures,  p.  729,  saying, 
'*  fixtures  and  fittgs,  sign  and  other  boards  and  placards  " ; 
not  to  make  alterons,  p.  783 ;  not  to  assign  or  underlet,  p. 

'•**  wii  of  '^^^ '  ^^^  ^^  ^^*  ^^^^  ^®  ^^  *^"^  ^^^  *"^y  ^^^  ^^  ^®  ^^ 

iiJe,  preferential  secy  on  his  goods  or  effects  witht  the  written 

To  rtside.    consent  of  the  lessors  ;  And  also  will  at  all  times  dorg  the 

sd  term  reside  upon  the  demised  premes  and  psonally  cany 

on  the  business  of  a  licensed  victualler  thron  so  long  as  the 

CoTenanta  necy  certifes  and  licences  can  be  procured :  And  also  that 

to  obteln    ^^  lessee  will  apply  for  and  use  his  best  endeavours  to 

lioenBM.     obtain  the  necy  certifes  and  licenses  or  renewal  of  certifes 

and  licenses  for  openg  and  keepg  open  the  sd  premes  durg 

the  sd  tenancy  as  a  tavern  and  public-house  duly  licensed 

for  the  sale  and  consumption  thrin  of  ale,  beer,  wine,  and 

spirits  by  retail,  and  will  pay  the  excise  duties  for  the  sd 

To  keep      certifes  and  licenses :  And  also  that  the  lessee  will  keep 

booMopdii.  ^p^^  ^^  gj  premes  for  the  sale  of  the  articles  afsd  at  all 
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times    dui^    the    greatest  number  of   days  and  greatest  'uo-  zm. 
number  of  hours  that  shall  be  allowed  by  law,  and  use 
his  best  endeavours  to  increase  and  extend  the  custom  and  /«   ^  ^ 
business  of  the  sd  house :  And  will  at  all  times  manage  bnanos 
and  canduct  the  business  thof  in  a  lawful,  orderly,  and  pper  p^^'P^^^- 

A  X  -x  '  /  Ki^      Notdoacta 

nmer:    And  will  not   permit  any  gamg,  notg,  or  other  to  foxfeit 
disorderly  practices  thrin  or  do  or  suffer  anything  whby  the  ^««»«e(i. 
sd  certifes  and  licenses  or  any  of  them  may  be  or  become 
liable  to  be  forfisited  or  suspended,  or  the  renewal  thof  with- 
held, or  whby  the  sd  trade  or  business  or  the  goodwill  thof 
may  in  any  way  be  or  be  liable  to  be  prejudicially  affected, 
or  commit  any  offence  agst  the  laws  for  the  time  being  in 
force   affectg  publicans    or    licensed  yictuallers,  it  being 
expressly  agrd  that  any  conviction  of  the  lessee  (whether 
endorsed  on  the  license  or  not)  {a)  for  any  offence  agst  the 
liicensing  Acts  1872  to  1874,  or  any  statutes  for  the  time 
being  in  force  regulatg  the  trade  of  licensed  victuallers,  or 
any  notice  or  complaint  given  or  made  by  any  justice  of  the 
peace  or  by  the  superintendent  or  actg  superintendent  for 
the  time'  being  of  any  police  force  or  the  inhabitants  of  the 
sd  parish  as  to  the  conduct  or  managemt  of  the  sd  house 
and  premes  shall  be  conclusive  evidce  of  a  breach  of  this 
psnt  covt :  And  also  that  the  lessee  will  use  the  sd  premes  Um  pre- 
dorg  the'sd  tenancy  as  a  tavern  or  licensed  victualling  house  ™"«^.i7 
only,  and  for  no  other  ppose,  so  long  as  the  necy  certifes  hoiue. 
and  licenses  can  be  obtd :  And  will  not  do  or  suffer  to  be  „  « 

not  c&iia6 

done  upon  the  sd  prunes  anything  wch  may  be  or  grow  to  aimojanoe. 
the  damage  or  annoyce  of  the  lessors  [and  will  not  brew  or  ^^^  ^ 
permit  to  be  brewed  upon  or  about  the  sd  premes,  any  beer,  brew. 
ale,  porter,  or  other  malt  liquors] :  And  also  that  the  lessee  jy^  ^^ 
will  deal  exclusively  with  the  lessors  or  their  successors  in  l«awn 
business  [or  nominees]  for  all  porter,  Ac,  as  above,  wch**"^* 
shall  be  sold  or  consumed  upon  the  sd  premes  or  shall  be 
bronght  thron  to  be  so  sold  or  consumed  :  And  will  not  on 
any  pretence  whatsr  pchase,  take  in,  or  rece,  or  have  in  his 
posson,  or  directly  or  indirectly  sell  or  dispose  of  or  permit 

(a)  See  Waaler  ▼.  JTnott,  1  Ex.  D.  124,  265  ;  Fleetwood  t.  Hull,  23  Q.  B. 
D.39. 
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PKic.  xTii.  the  sale,  disposal,  or  consumption  in  or  upon  the  sd  premes 
of  any  such  articles  other  than  such  as  shall  have  been 
pchased  or  taken  of  the  lessors,  or  their  successors  in  busi- 
ness [or  nominees]  provd  they  shall  be  willing  to  supply 
the  same  to  the  lessee  at  the  fair  market  price  (a),  and  the 
fact  of  any  barrel  other  than  such  as  are  supplied  by  the 
lessors  being  upon  the  sd  demised  premes  (whether  empty 
or  not)  shall  be  conclusive  evidence  of  a  breach  of  this  covt : 
LaasoTB  io  [And  FURTHER  that  the  lessors  shall  be  entled  to  a  chge  on  the 
cha^  for  ^^^^  ^^  ^^  tenant  in  the  sd  demised  premes  and  the  tenant*8 
goods        fixtures  (if  any)  now  or  for  the  time  being  thrin  (but  exdadg 
(().  psonal  chattels  within  the  meang  of  the  Bills  of  Sale  Acts, 

1878  and  1882)  for  the  amt  from  time  to  time  owing  from 
Permit       the  lessee  to  the  lessors  for  goods   suppHed]:  And  also 
^*1be "  nd    ^^^^  *^^  lessee  will  permit  the  lessors,  or  any  pson  appted 
Tiew  and     by  them,  at  any  time  to  enter  and  inspect  all  cellars,  vaults, 
Mo^ta!^^  or  stores  belongg  to  or  in  the  occupon  of  the  lessee  (wheresr 
situate),  and  the  stock  of  ale,  beer,  porter,  or  malt  [or  spiri- 
tuous] liquors  in  the  same,  and  also  to  inspect  and  examine 
the  books  and  accts  of  the  business  carried  on  by  the  lessee 
To  pay       upon  the  sd  premes :  And  will  pay  and  settle  with  the 
^^^    ^'     lessors  or  their  successors  in  business  for  all  articles  and 
things  suppHed  by  them  to  the  lessee  once  in  every  calr 
On  expira-  month  or  oftener  if  required  durg  the  sd  term  :  And  also 
^^Iq      will  at  the  expiron  or  sooner  determinon  of  the  sd  term 
tomsfer      deliver  up  to  the  lessors,  or  their  nominees  or  nominee,  and 
^°'***      do  all  necy  acts  for  transferrg  to  them  or  him  the  then  existg 
certifes  and  licenses  (magisterial  and  excise),  on  being  pd 
the  fair  proportion  for  the  unexpii*ed  term  thof :  And  that 
such  certifes  and  licenses  if  not  so  delivered  and  transferred 
shall  be  considered  as  lost  or  wilfully  withheld  by  the  holder 
thof  so  that  the  magisti-ates  may  rece  a  copy  thof  under  the 

(a)  Bee  Edwich  ▼.  ffawkei,  18  Ch.  D.  199. 
As  to  W  See  p.  793,  note.  As  to  fixtures,  see  the  Bills  of  Sale  Act,  1878,  8. 4  (2), 

chArge  and  s.  7.  This  charge,  though  equitable  only,  being  hj  deed,  will  cany  with 
for  goods  it  the  remedies  conferred  by  the  Cony.  Act,  1881,  s.l9  ;  see  definition  of 
supplied.     i(  mortgage  "  in  s.  2.    The  clause  subjects  the  deed  to  a  mortgage  stamp  in 

addition  to  the  lease  stamp  ;  but  at  the  rate  of  In,  per  cent,  only  under  the 

Customs,  &c.,  Act,  1888,  s.  15. 


i 
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4l8t  section  of  the  LicensiBg  Act,  1872  :  And  will  also  sign  m»o-  ^nm. 
any  notices^   and  make  any  applicons  for  the  transfer  or  Make  ap- 
renewal  of  the  certifes  and  licenses  wch  the  lessors  may  plica**<>"« 
require :    And  will  at  his  own  ezpse  attend,  if  required  n«wai  of 
before  the  justice  in  pson,  and  consent  to  any  such  transfer  **^®""*' 
or  renewal :  And  that  it  shall  be  lawful  for  the  lessors  or 
any  pson  appted  by  them  in  that  behalf,  and  they,  or  he,  leggors  to 
are,  or  is  hby  irrevocably  empowered  to  apply  for  and  sign,  *ppJy  ^or 
give,  and  do  in  the  name  and  as  the  agents  or  agent  of  the  uceDses. 
lessee,  all  notices  and  acts  necy  for  obtaing  such  transfer  or 
renewal  as  afsd  as  the  case  may  be,  and  on  the  hearg  of 
any  such  applicon  the  prodon  of  these  psnts  shall  be  con- 
clusive evidce  agst  the  lessee  of  his  consent  to  such  transfer 
or  renewal  being  made,  and  he  shall  not  be  at  liberty  then 
or  thrafter  to  oppose  or  question  such  transfer  or  grt  (c)  : 
And  also  that  the  lessors  may  at  any  time  remove  any  sign  ^^"^^  ^or 
or  other  boards  and  placards  affixed  to  the  sd  premes,  whether  alter  signB. 
externally  or  internally,  and  may  at  any  time  affix  thto  such 
sign  or  other  boards  and  placards  with  such  inscriptions 
thron  as  they  may  think  fit  and  that  the  lessee  will  not 
remove,  efface,  alter,  or  intermeddle  with  the  same,  or  affix 
any  other  sign  or  other  boards  or  placards  to  the  sd  premes : 
Provofor  re-entry  in  case  of  non-paymt  of  rent,  or  breach  of 
0avt,  or  bkptcy,  dc,  "  or  if  the  lessee  shall  be  convicted  of 
any  offence  agst  any  of  the  laws  affectg  publicans  or  licensed 
victuallers,"  p.  743  (d).     Covt  by  lessors  for  quiet  enjoymt,  Covenanta 
p.  741 ;    to  insure,  "  the   sd    demised   messe  and  premes  ^^  ^©"o™- 
includg  the  fixtures  and  fittgs  specified  in  the  schdle  hto, 
and  any  other  fixtures  and  fittgs  wch  may  at  any  time  durg  To  insaie. 
the  sd  term  be  affixed  to  the  demised  premes  with  the  con- 
sent of  the  lessors,  includg  trade  fixtures  and  fittgs,"  agst  fire, 
''  and  the  plate-glass  windows  and  mirrors  agst  loss  or  damage 
by  accident,"  p.  730,  mutatis  mutandis  ;  and  that  the  lessors 
will  durg  the  sd  term  supply  the  lessee  with  such  beer,  ale,  ^o  supply 

beer. 

(o)  See  Qarrett  ▼.  Justiret  of  Middlesew,  12  Q.  B.  D.  620. 
(d")  As  to  the  omission  of  the  power  to  effect  a  forcible  entry,  which  is 
frequently  found  in  such  leases,  see  above,  p.  744,  note. 
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puK.  xvn.  porter,  and  other  malt  liquors  as  he  may  require,  but  not 
after  the  lessee  shall  have  contracted  a  debt  to  them  for 
goods  supplied  to  the  amt  of  £  ■  until  such  debt  shall  be 
fully  pd  and  satisfied.    In  witness,  &c. 

The  Schdle  above  referred  to. 
Schdle  of  Fixtures,  &c. 


PRIO. 

xvm. 


Recitals. 

Title  of 
lessor. 


xvin. 

LEASE,  mth  the  Concurrence  of  several  distinct  sets 
of  MoRTOAQEES,  of  FREEHOLDS,  used  OS  a  Brewert, 
and  of  Freehold  and  Leasehold  Purlic-Houses. 
A  Receiver  of  the  Rents  being  appointed  on  behalf 
of  the  Mortgagees.  Provisions  for  keeping  up  Value 
o/ Brewery  Plant  (a). 

P ARTIES f  the  sevl  sets  of  mtgees  of  the  first  four  parts;  A. 
(hinafter  called  the  lessor,  wch  expression,  &c.,  see  p.  714), 
6 ;  B.  and  C.  (hinafter  called  the  lessees,  wch  expression, 
&c.),  6 ;  D.,  receiver^  7  :  Whas  the  lessor  is  entled  to  the 
fireehd  hereds  described  in  the  first  schdle  hto  for  an  este 
in  fee  simple,  and  to  the  leasehd  hereds  described  in  the  sd 
first  schdle  for  the  respive  residues  of  the  sevl  terms  expirg 
at  the  dates  thrin  mentd,  subjt  as  regards  the  sd  hereds  to 
the  mtges  or  chges  described  in  the  second  schdle  hto  [some 
of  wch  afiect  the  whole  and  others  pts  only  of  the  sd  hereds]; 
and  the  sd  mtge  debts  are  now  resply  vested  in  the  sevl 
psons  whose  names  are  written  in  the  second  column  of  the 
sd  second  schdle  opposite  the  description  of  instrumt  by  wch 
each  such  mtge  or  chge  was  affected,  wch  last-mentd  psons 
are  the  same  psons  as  the  pties  hto  of  the  first  four  pts  and 

(a)  For  other  fonns  of  leases  bj  mortgagor  and  mortgagee,  see  the  nest 
Precedent  and  Leases  MiacELULinioUB. 
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are  hinafier  collectively  referred  to  ad  the  mtgees   (wch      ^^'^ 


xna. 


expression  shally  "where  the  context  so  admits,  include  their 
respive  hrs,  exors.  ads,  and  assigns) ;  And  whas  the  hereds  Premises 
described  in  the  first  pt  of  the  sd  first  schdle  are  now  used  brew^ 

as  a  brewery,  known  as  the Brewery,  and  are  hinafter  ^^^  pabUc- 

referred  to  as  the  brewery,  and  the  hereds  described  in  the 
second  pt  of  such  first  schdle  are  public-houses,  pchased  or 
taken  on  lease  by  the  lessor,  and  the  same  are  hinafter  referred 
to  as  the  public-houses  :  And  whas  the  lessor  is  also  entled  TiUe  of 
to  the  coppers,  boUers,  engines,  machinery,  plant,  and  effects,  ^^^^  ^ 
now  affixed  to  the  soil  of  the  brewery,  subjt  so  feir  as  the  same 
are  included  thrin  to  thesdmtgesand  chges  [or  somedf  them] : 
And  whas  the  lessor  has  agrd  to  grant  the  lease  hby  affected  Agreement 
to  tiie  lesseegf ,  and  the  mtgees  have  agrd  to  join  in  these  psnts  '^^  ^^^^' 
for  the  pposes  and  in  the  mner  hinafter  appearg :  NOW  Wit- 
THIS  INDRE,  &c.,  consan,  they,  the  mtgees,  [so  far  as  re-  ''^'"^ 
lates  to  the  hereds  and  premes  comprd  in  their  sevl  sees],  at 
the  request  (hby  testified)  of  the  lessor,  do  and  each  and 
every  of  them  doth  hby  demise,  and  the  lessor  doth  hby  Demise, 
demise  and  confii'm  unto  the  lessees.  All  and  sings  the  sd  Pknels. 
fireehd  and  leasehd  heredd  and  premes  described  in  the  first 
schdle  hto,  togr  with  the  use  of  All  and  singb  the  coppers, 
boilers,  engines,  machinery,  plants  and  effects,  now  fixed  to  ^*^5^™ 
the  soil  of  the  brewery,  to  hold  all  such  pts  of  the  sd  premes  holds,  and 
as  are  of  fireehd  tenure,  and  such  of  the  sd  coppers,  boilers,  i^^r 
engines,  machinery,  plant  and  effects,  as  are  affixed  thto,  and  more  than 
all  such  pts  of  the  sd  premes  as  consist  of  leasehds  held  for  7^^^^^ 
terms  of  yrs  of  wch  the  respive  unexpired  residues  exceed  To  lessees 
tweuty-ote  yrs.  Unto,  the  lessees,  for  the  ttoto;of  tsrenty^ime  Jne*^^^" 
yrs  fifom  the  day  next  befofe  the  day  of  the  datfe  of  these  Habendum 
psnts,  but  subjt  as  to  the  sd  leasehd  premes  to  the  r^nts  and  ^}?  ^®' 
covts  affectg  the  same  resply :  And  to  hold  all  such  pts  of  for  less 
the  sd  premes  as  consist  of  leasehds  held  for  terms  of  yrs  of  JJj!^^    ^^ 
wch  the  respive  unexpired  residues  do  not  exceed  twenty-one  y^*^ 
yrs.  Unto  the  lessees,  for  the  unexpired  residues  of  the  sevl  T^  i«»^ 

for  residue 

terms  for  wch  the  same  are  now  resply  held,  except  the'  last  of  terms 
day  of  each  such  term,  subjt  to  the  rents  and  covts  affectg  |^  ^ 
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PRKO. 
Z7IIE. 

CoTeii*nts 
by  lessees 

(6). 


To  keep 
inrepftir. 


Perfonn 
oorenants 
in  he«d 
leases. 


And  in* 

demnify 

lessor 

against 

snoh  coTe- 

nanto. 


Carry  on 
bnainefw. 


the  sd  last-mentd  leasehd  premes ;  Reservon  of  rent  gene* 
rally  (a),  p.  720.    Covts  by  lessees ,  *'  with  the  mtgees  and  each 
of  them,  and  also  separately  with  the  lessor,  and  also  separately 
with  the  sd  D.,  as  such  receiver  of  rents  as  hinafter  mentd, 
or  other  the  receiver  or  receivers  for  the  time  being  to  be 
appted  as  hinafter  mentd/'  to  pay  rent,  p.  728  ;  to  pay  rates 
a/nd  taaes,  p.  724 ;  to  keep  in  repair,  "  the  messes,  bldgs,  and 
erons  hby  demised,  and  any  new  bldgs  and  erons  wch  may 
be  placed  on  the  sd  premes  daring  the  continnce  of  this 
demise,  and  also  all  and  singr  the  coppers,  boilers,  engines, 
machinery,  plant,  and  effects  now  or  wch  may  at  any  time 
during  this  demise  be  affixed  to  the  brewery,  so  that  such 
coppers  and  othr  things  as  last  afsd  may  at  all  times  be  equal 

in  value  to  the  sum  of  jC at  the  least,"  p.  726 ;  to  deliver  up 

at  end  of  tenancy  in  good  repair,  '*  unto  the  pson  or  psons 
then  entled  to  the  immediate  reversion  of  the  sd  respive  de- 
mised premes,"  p.  728 :  And  also  will  from  time  to  time, 
and  at  all  times  during  this  demise,  pay,  pform,  and  observe 
all  and  singr  the  rents  and  covts  on  the  pt  of  the  sevl 
lessees,  and  condons  reserved  by  and  contd  in  the  sevl  indres 
of  lease,  under  wch  the  sd  leasehd  premes  are  held ;  And 
WILL  keep  the  mtgees,  and  the  lessor,  and  every  of  them, 
indemnified  agst  all  actions,  proceedgs,  costs,  chges,  claims, 
and  demands  whatsr,  by  reason  or  on  acct  of  the  non-paymt, 
non-observce,  or  non-pformce  of  the  same  rent^,  covts,  and 
condons,  or  any  of  them;  to  permit,  "the  mtgees  and  the 
lessor,  and  every  of  them,  and  the  sd  D.  as  such  receiver  as 
hinafter  mentd,  or  other  the  receiver  or  receivers  for  the  time 
being  to  be  appted  as  hinafter  is  mentd,"  to  enter  and  view  the 
premes,  a/nd  to  repair  on  notice,  p.  728 ;  with  power  to  the  mtgees 
orles8ortorepairondefaultoflessees,^.729;toinsureandrebuild 
in  case  of  fire,  p.  780.    And  also  will  at  all  times  during  this 


(a)  If  the  mortgages  affect  different  parts  of  the  hereditaments,  the 
hereditaments  affected  by  each  mortgage  should  be  placed  in  a  separate 
schedule  and  a  separate  rent  reserved  in  respect  of  the  hereditaments  in 
each  schedule. 

(If)  See  another  form  in  the  next  Precedent. 
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demise  carry  on  the  business  of  brewers  on  tbe  brewer}' :  And     '^^^ 

FURTHER  that  the  lessees  will  not  at  any  time  convert  or  suffer     ' 

to  be  converted  the  public-houses  or  beer-houses  hby  demised^  ^^  v^^^^ 
or  any  of  them,  or  any  pt  thof  resply,  into  shops  or  warehouses,  no  other 
or  open  or  use  the  same,  or  suffer  the  same  to  be  opened  or  p^^'P^**- 
used,  for  an}*^  other  ppose  than  as  an  hotel,  inn,  public- 
house,  tavern,  or  beer-house,  witht  the  consent  in  writing  of 
the  lessor,  and  also  will  use  their  best  endeavours  in  order 
that  the  sd  public-houses  and  beer-houses  may  at  all  times 
be  kept  and  conducted  in  a  regular  and  pper  mner  in  every 
respt :  And  that  the  lessees  will  not  do  or  omit  any  net,  Not  to 
and  will  use  their  best  endeavours  to  prevent  any  act  being  i|)^n^ 
done  or  omitted  whby  the   licenses   and   certifes   for  the 
vending  of  [wines,  spirituous  liquours,]  ale  and  beer  in  the 
sd  public-houses  or  beer-houses  may  become  forfeited,  or  the 
renewal  thof  refused :  And  also  will  at  all  times  use  their  Cany  on 
best  endeavours  to  cause  the  business  of  tlie  sd  sevl  public-  Soas^ 
houses  and  beer-houses  to  be  managed  or  conducted  under  under  pre- 
the  sevl  names  or  signs  whby  the  same   are   now  resply 
known  :  And  wii*l,  upon  the  determinon  of  this  demise  (if  On  deter- 
required),  use  their  best  endeavours  to  procure  tliat  the  sd  J^|.nf JJi°gf 
sevl  licenses  and  certifes  granted  during  the  then  current  fer  licenses. 
yv  for  the  vending  of  any  [wines,  spirituous  liquors,]  ale,  or 
baer  in  the  sd  demised  public-houses  or  beqr-houses,  may  be 
assigned  for  the  unexpired  terms  thof  to  the  pson  or  psons 
then  entled,  &c.,  ds  above,  or  as  he  or  they  shall  direct ; 
Prow  that  the  lessees  may,  from  time  to  time  durg  the  con-  Power  to 
tinuance   of  this   demise,   for  the   ppose   of  improvg  the  alter^iant 
brewery,  ysry,  alter,  or  exchange  all  or  any  pt  of  the  coppers, 
boilers,  engines,  machinery,  plant,  and  effects,  wch  now  are 
or  may  hrafter  be  affixed  to  the  brewery,  provd  that  every 
such  copper,  &c.,  wch  may  at  any  time  be  varied,  &c.,  as 
a&d  be  forthwith  replaced  or  improved,  so  and  in  such  mner 
that  the  coppers,  &c.,  for  the  time  being  affixed  to  the 
brewery  may  be  kept  and  maintained  in  good  and  efficient 
Condon  for  the  pper  workg  and  carrying  on  of  the  brewery 
business,  and  equal  in  value  to  the  sum  of  £ at  the 

K,E. — VOL.  I.  8   F 


802 


L£AS£8    (houses,    ETC.). 


XVIII. 
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lessees  to 
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houses. 


Provision 
for  lessor 
taking  over 
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determi- 
nation of 
term. 


least.  Powers  of  re-entry  and  distress  grted  to  mtgees^  leuor, 
and  receiver,  pp.  748,  745 :  And  each  of  them,  the  mtgees 
and  lessor,  so  far  only  as  relates  to  his  own  acts  and  deeds 
and  the  acts  and  deeds  of  all  psons  claimg  under  him,  doth 
hby  for  himself,  &c.,  continue  covt  for  quiet  enjoymt,  p.  741, 
saying,  **  witht  any  lawful  interruption  or  disturbance  from 
or  by  the  mtgees  and  lessor  or  any  of  them,  or  any  pson  or 
psons  claimg  or  to  claim  under  or  in  trust  for  them,  him,  or 
any  of  them."  Apptmt  by  mtgees  and  lessor  of  D.as  receiver, 
see  Mortgages,  the  mtgees  covtg  to  concur  in  the  apptmt  of  a 
new  receiver  if  necy :  And  it  is  hby  agrd  and  decld  between 
the  lessor  and  lessees  that  the  lessor  shall,  within  two  cair 
months  from  the  determinon  of  this  lease,  whether  the  same 
shall  determine  by  effluxion  of  time  or  orwise,  pchase  all 
public -houses  of  any  tenure  wch  may  have  been  pchased  or 
taken  on  lease  by  the  lessees  for  the  ppses  of  the  breweiy 
at  a  fair  valuon :  Provd  that  nothing  hrin  contd  shall 
prevent  the  lessees,  at  any  time  prior  to  the  determinon  of 
this  lease,  from  demisg  at  rack-rent  any  of  the  sd  public- 
houses,  and  such  pchase  as  afsd  to  be  made  by  the  lessor 
shall  be  subjt  to  every  such  lease  :  Provd  also  that  nothing 
hrin  contd  shall  prevent  the  lessees  from  sellg  any  of  the  sd 
pchased  public-houses  at  any  time  before  this  lease  shall 

have  determined  by  re-entry,  or  before  the day  of , 

i.e.,  a  yr  before  the  end  of  term,  whichever  shall  first  happen  ; 
Agreemt  between  the  lessor  and  lessees,  that  immedly  after 
the  deteiminon  of  the  term  hby  grted,  whether  the  same 
shall  happen  by  effluxion  of  time  or  orwise,  a  valuon  shall  be 
made  of  all  new  bldgs  and  improvemts  to  bldgs  erected  or  made 
by  the  lessees,  and  of  all  coppers,  &c.,  on  the  brewery,  and 
in  case  the  amt  of  such  valuon  shall  exceed  the  sum  of 

£ ,  then  the  amt  of  such  excess  shall  be  immedly  pd  by 

the  lessor  to  the  lessees,  but  if  such  amt  shall  be  less  than 

the  sum  of  £ ,  then  the  amt  of  such  deficiency  shall  be 

immedly  pd  by  the  lessees  to  the  pson  or  psons  entled,  &c., 
as  above.     In  witness,  &c. 

Two  Schdles. 
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LEASE  of  a  Mill  and  fixed  and  moveable  Machinery  ^"^J-  *'»• 
with  the  Concurrence  of  Mortgagees  of  Part  of 
the  Property. 

Pastil,  A.  and  B.  (hiiiafter  called  the  mtgees,  which  ex- 
pression shall,  where  the  context  so  admits,  include  their 
hrs,  exs,  ads,  and  assns),  1 ;  C.  (hinafter  called  the  lessor, 
wch  expression  shall,  &c.,  include  his  hrs,  exs,  ads,  %nd 
assns),  2 ;  D.,  E.,  and  F.  (hinafter  called  the  lessees,  wch 
expression  shall,  &c.),  B ;  Whas  the  lessor  being  seised  in  Recital  of 
fee  simple  in  posson  of  the  miU,  machinery,  and  effects  first  title. 
and  secondly  hinafter  described,  subjt  to  a  mtge  thof  in  fee 
simple  to  the  mtgees,  and  being  the  owner  of  the  machinery 
and  effects  thirdly  hinafter  described,  has  agrd  to  grt  a  lease 
thof  to  the  lessees  for  the  term  and  in  mner  hinafter  mentd, 
and  the  mtgees  have  agrd,  at  the  request  of  the  lessor,  to 
join  in  mner  hinafter  appearg  in  the  demise  of  the  sd  premes 
first  and  secondly  hinafter  described  :  NOW  THIS  INDRE,  Wit- 
&c.,  demise  by  mtgees,  "  so  far  as  regai*ds  the  premes  first  j. 
and  secondly  hinafter  described  at  the  request  of  the  lessor," 
and  by  lessor  as  regards,  "  all  the  premes  hinafter  described," 

of,  First :  All  that  mill  called Mill,  situate,  dtc,  with  Parcels. 

the  warehouse,  boiler-house,  and  engine-house,  chimney, 
and  reservoir,  belonging  or  contiguous  thto,  in  the  occupon 

of ,  reference  to  map :  Togr  with  the  water  and  other 

privileges  and  appurts  belonging  to  the  sd  premes :  Secondly, 
All  and  singr  ihe  engine,  boiler,  shafting,  upright  and 
horizontal  main  gearing,  and  other  the  machinery  and  effects 
annexed  to  the  soil  and  freehd  of  the  sd  mill  and  premes, 
the  parlars  whof  are  specified  in  the  first  schdle  hrunder 
written :  and  Thirdly,  All  and  singr  the  steam  or  power 
looms,  winding  machine,  warping  mills,  beaming  frames^ 
and  other  the  machinery  and  effects  wch  are  not  affixed  to 
the  soil  and  freehd  of  the  sd  mill  and  premes,  the  parlars 
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pREo.  XIX.  whof  are  specified  in  the  second  schdle  hto,  hahendum,  to 

the  lessees,  from for  the  term  of yrs  determinable 

Reserva-  nevs  as  hinafter  mentd,  p.  720 :  Payg  yrly  durg  the  sd  term 
tion  of  jjj^y  grted,  and  so  in  proportion  for  any  less  time  than  a  jt, 
rents  of      to  the  mtgees,  for  and  in  respt  of  the  sd  premes  first  and 

Xndv^iin  secondly  hinhfe  demised,  the  rent  of  £ :  And  payg  to 

mortgage    the  lessor  for  and  in  respt  of  the  sd  premes  thirdly  hinbfe 

demised,  the  rent  of  £ ,  dx.,  the  sd  sevl  rents  of  £ 

Covenanta   and  £ ,  to  be  pd,  dtc,  p.  720 ;  Coi'ts  hy  lessees^  "  with 

by  lessees,  ^j^^  mtgees,  and  also  separately  with  the  lessor,"  to  pay, 
"unto  the  mtgees,  and  unto  the  lessor,  the  sd  sevl  jrly 
rents,"  p.  723 ;  to  pay  rates  and  taxes,  p.  724 ;  to  repair, 
"except  the  roofs,  outer  walls,  and  ppal  timbers  of  Ihe 
demised  premes,  and  save  and  except  in  the  case  of  fire, 
storm,  or  tempest  affectg  the  premes   first   and  secondly 
hinbfe  demised,"  (5)  p.  725  ;   special  covts  as  to  paintg  ;   to 
deliver  up  at  end  of  tenancy  in  good  repair,  "  unto  the  mtgees 
and  the  lessor  respively,"  p.  728  ;  to  permit  "  the  mtgees  as 
regards  the  sd  premes  first  and  secondly  hinbfe  demised, 
and  the  lessor  as  regards  the  sd  premes  thirdly  hinbfe  de- 
mised," to  enter  and  view  and  repair  on  notice,  p.  728;  to 
permit  "  the  mtgees  as  regards,  &c.,  and  the  lessor  as  regards, 
&c.,"  as  above,  to  repair  on  default  of  lessee,  p.  729 ;  to 
To  keep      insure  premes   thirdly  demisedy  p.   780 ;    And  will  at  all 
stock.         times  keep  on  the  sd  premes  stock  of  double  the  value  of 
Valuation    ^^®  J^^'  ^^^^  •  ^^^  THAT,  fourteen  days  before  the  expiron 
of  diiapi-    or  other  sooner  determinon  of  the  term  hbv  ffii,ed,  a  pper 

dations  to        ^ .       ^  -  ,     „  ,  i  ^  ,  »       i-r 

be  made  estimate  or  valuon  shall  be  made  as  between  the  mtgees,  and 
d^^'^^T"  ^^  lessees,  of  the  sum  or  i^ums  required  to  put  the  sd 
the  expira-  premes  first  and  secondly  hinbfe  demised  into  such  good 

tion  of  the 


term. 


(a)  If  the  plant,  &c.,  be  of  small  value,  it  may  be  better  to  reserve  a 
peppercorn  in  respect  of  it,  and  to  throw  the  whole  rent  on  the  land  and 
fixtures. 

(h)  Another  form  is,  to  repair  **  all  the  internal  pts  of  the  sd 
premes  except  the  floors  and  main  and  other  shafting, 
gearing  and  fixtures  belonging  to  the  lessors,  damage  by  fire 
excepted." 
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repair,  order,  and  condon  as  they  ought  to  be  left  in  accdg  pmojox. 
to  the  covts  hinbfe  contd :  And  that  the  lessees  will  forth-  To  pay 
with  pay  to  the  mtgees  the  amt  of  such  estimate  or  yaluon  J^^^ 
wch  shall  be  recoverable  as  liquidated  damages;  Similar 
covts  by  lessees  with  lessor  as  to  valuon  of  the  "  premes  thirdly 
hinbfe  demised,"  and  paymt  of  valuon ;  Power  to  lessees  to 

determine  lease  at  end  of  first yrs  on  givg  six  months* 

notice  to  mtgees  as  to  first  and  secondly  demised  premes,  and 

to  lessor  as  to  thirdly  demised  premes,  p.  746  :  Provd  always  Until  no- 

that,  until  the  mtgees  shall  require  paymt  of  the  sd  rent  of  by  i^^^ 

£ ,  the  rent  reserved  to  the  mtgees,  to  them,  and  give  to  «*8?» 

the  lessees,  or  leave  at  the  countg- house  on  the  demised  paid  to 
premes,  a  notice  in  writg  requirg  such  paymt,  the  sd  rent  of  ®"~'  ^^^' 

£ shall  be  pd  to  the  lessor,  and  his  rect  shall  be  a  sufft 

dischge  for  the  same,  and  he  may  give  any  notice  and  appt 
any  valuer  hby  authorised  to  be  given  or  appted  by  the 
mtgees;  Provo  that  on  non-paymt  of  "  the  sd  yrly  rents  of  ^^^^"^^^ 

^%  Fc*  vU  wi~y  • 

* ,  and  £ ,  or  any  pt  thof  resply,"  or  on  breach  of 

covt,  or  on  the  bkptcy,  dtc,  dtc,  of  the  lessees  *'  either  the 
mtgees  or  the  lessor,  as  regards  the  premes  first  and  secondly 
hinbfe  demised,  and  the  lessor  as  regards  the  premes  thirdly 
hinbfe   demised,  or  any  pson  or  psons  duly  authorized  by 
them  or  him  resply,  may  re-enter,*'  &c.,  p.  743 ;  Covt  by  Covenant 
lessor  with  lessees  to  repair,  "  the  roofs,  outer  walls,  and  ppal 
timbers  of  the  demised  premes,'*  p.  126,  form  vin,,  modifed ; 
to  insure,  **  the  premes  first  and  secondly  hinbfe  demised," 
p.  740  :  And  will  at  the  end  or  other  sooner  determinon  To  pur- 
of  the  sd  term  take  and  pchase  &om  the  lessees  all  the  working 
working  stock  upon  the  sd  9bmised  premes  at  a  valuon  as  ^^^  *.* 
working  stock  :  Power  to  lessor  to  pchase  machinery,  p.  747  :  nation  of 
Provo  for  cesser  of  rent  on  dcstron  by  fire,  *'  or  tempest,"  **"* 
P-  745 :  Arbitron,  p,  749  :  And  each  of  them  the  mtgees  Covenant 
and  lessor  so  far  as  relates  to  his  own  acts  and  deeds  and  ^joymcnt. 
the  acts  and  deeds  of  psons  claimg  through  or  under  him, 
the  mtgees  covtg  only  as  regards  the  sd  premes  first  and 

(e)  See  the  Judicature  Act,  1873,  s.  25  (5). 
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secondly  hinbfe  demised,  and  the  lessor  covtg  as  regards  aU 
the  demised  premes,  doth  hbj,  &c.y  covt  for  quiet  tnjoymi 
If  iifct  interruption  6y,  "  the  mtgees  and  lessor  or  any  of  them, 
or  any  pson,  &c.,"  p.  741.     In  witness,  ice. 

The  SchdlcB. 


Wit- 

IlMWth. 

Paroela. 


Heierra- 
tion  of 
rents. 


LEASE  of  Rooms  in  a  Factory,  with  the  use  of  Steam 

Parties,  A.  and  B.  (hinafter  called  the  lessors,  wch  expres- 
sion, &c.,  see  p.  714,  note),  1 ;  C.  (hinafter  called  the  lessee, 
wch  expression,  &c.),  2.  WITNETH,  demise  by  lesson  to 
lessee  of.  All  that  room,  being  and  constitutg  the  ground 
floor  or  lowest  story  of  and  in  a  mill  or  bldg,  situate,  &c. : 
And  also  All  those  three  rooms  constitutg  the  first,  second, 
and  third  storeys  of  and  in  a  bldg,  &c. :  And  also  steam 
power  for  the  pper  and  effectual  tumg  and  workg  of  power 
looms  and  other  machinery  eqnal  to  such  an  amt  of  horse 
power,  not  exceedg  in  the  whole  15-horse  power,  as  the 
lessee  may  from  time  to  time  require  :  And  also  steam  sufft 
for  heatg  the  sd  rooms  hby  demised  [and  for  the  preparon 
of  the  yam  previous  to  its  being  woven] :  With  free  liberty 
for  the  lessee  and  his  servants  and  workmen  at  all  season- 
able times  to  use  the  staircase  of  the  sd  mill  in  common 
with  the  lessors  and  their  tenants,  servants,  and  workmen, 
habendum,  p,  720 :  Payg  therefor  yrly  durg  the  sd  term 
hby  grted,  and  so  in  proportion  for  any  period  less  than  a 

yr,  the  rents  foUowg,  that  is  to  say,  the  yrly  rent  of  £ , 

And  also  for  each  quarter  of  a  yr  endg  on  one  of  the  usual 
quarter  days,  durg  wch  the  lessee  shall  at  any  time  use  more 
than  12-horse  power  and  less  than   14-horse  power,  the 
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addonal  rent  of  £ for  each  horse-power  or  fraction  of  pmc-  xx. 

horse-power  exceedg  12-power,  And  for  each  quarter  of  a 
yr  endg  as  afsd»  durg  wch  the  lessee  shall  at  any  time  use 

14-hor8e  power  and  upwards,  the  addonal  rent  of  £ , 

[and  also  for  each  quarter  of  a  yr  endg  as  afsd  durg  wch  Bztn  rent 

the  price  of  coal  delivered  at afsd  shall  exceed  10s.  J^rice  of 

per  ton,  an  addonal  rent  calculated  at  the  rate  of per  coal. 

cent,  on  the  sd  fixed  rent  hhy  reserved  for  every  complete 
Is.  on  the  cost  per  ton  of  coal  in  excess  of  10s.  per  ton], 

the  sd  fixed  rent  of  £ per  annum  to  be  payable  in 

advance  (a)  by  equal  quarterly  paymts,  &c.,  and  the  paymt 
of  the  addonal  rents,  if  any,  accrug  in  each  quarter  to  be 
made  at  the  quarter-day  endg  such  quarter,  and  all  such 
fixed  and  addonal  rents  to  be  pd  witht  any  dedon,  except 
for  landlord's  ppty  tax  ;  Govts  by  lessee  to  pay  rents,  p.  723  ;  CovenantB 
to  keep  in  repair ,  "  the  internal  pts  of  the  sd  demised  rooms  ^  *"**" 
and  premes,  damage  by  natural  decay,  fire,  or  tempest, 
alone  excepted,"  p.  725  ;  to  deliver  up  in  repair,  p.  728;  to 
permit  lessors  to  enter  and  view  premes  and  to  repair  on 
notice,  p.  728 ;    to  permit  lessors   to   repair  on  defaidt  of 
lessee,  p.  729.    Power  of  re-entry,  p.  743.    Provo  for  cesser 
of  rents  on  destron  by  fire,  p.  745  :  Provd  also  that  if  at  ProvUo  for 
any  time  durg  the  continuance  of  the  sd  term  hby  grted,  ^^on 
steam  power  shall  not  be  duly  supplied  to  the  lessee  accordg  <J«ficiency 
to  the  covt  in  that  behalf  hinafter  contd,  owing  to  the  steam  power  (6). 
engine  or  main  shaftg  requirg  repair,  then  and  durg  that 
time  a  proportionate  pt  of  the  addonal  rents  orwise  becomg 


(a)  In  leases  of  this  nature  the  rent  is  generally  made  payable  in  advance. 
(6)  The  following  is  another  form  : — 

"  Provd  that  the  lessors  shall  not  be  held  liable  in  damages  Provision 
for  or  in  conse4uce  of  any  stoppage  of  the  machinery  belong-  ^^  ^f 
ing  to  the  lessee  occasioned  by  any  defect  in  or  accident  to  machinery, 
the  boilers;  steam-engines,  main  shafting,  or  other  apparatus 
belonging  to  the  lessors,  nor  shall  any  cesson  or  diminon  in 
the  sd  rent  be  allowed  or  claimed  in  consequcfe  of  any  such 
defect  or  accident  unless  such  stoppage  shall  take  place  for 
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nmo,  XX, 
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ProTide 
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and  jam. 

Keep 
gearing 
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payable  durg  the  quarter  shall  be  remitted.  Covt  by  letson 
to  pay  taxes,  p.  739  :  And  further  that  the  lessors  vill  at 
all  times,  except  on  Sundays,  Christmas  Day,  Good  Friday, 
Bank  Holidays,  and  any  other  day  wch  may  be  observed  as 
a  genl  holiday,  durg  the  continuance  of  the  sd  term  irom 
six  o'clock  in  the  morning  until  six  o'clock  in  the  eveniDg, 
or  as  many  hours  per  day  as  shall  from  time  to  time  be 
allowed  by  law  for  workg  in  factories,  but  on  Saturdays 
until  one  o'clock  only,  [unless  prevented  by  strikes  (a)  and 
combons  of  workmen,  or  by  a  lockout  made  with  the  concur- 
rence of  the  association  of,  &c.]  at  their  own  expse,  provide 
and  maintain  steam  power  not  exceedg  IS-horse  power,  sufit 
for  the  pper  and  effectual  tumg  and  workg  such  power  looms 
and  other  machinery  as  the  lessee  shall  affix  or  set  up  in  or 
upon  the  sd  premes  hby  demised  or  any  pt  thof :  [And  also 
will  at  all  such  times  as  afsd  keep  the  main  shaft  in  the 

lower  room  of  the  sd  mill  to revolons  per  minute,  the 

number  of  such  revolons  being  ascertained  in  the  usual 
mner  by  a  timepiece  to  be  placed  in  a  conspicuous  pt  of  the 
premes,  and  to  be  provd,  fixed,  and  regulated  at  the  expse 
of  the  lessee:]  And  also  will  durg  the  sd  term  provide 
steam  sufft  for  heatg  the  sd  rooms  hby  demised,  and  for  the 
preparon  of  the  yarn  previous  to  its  being  woven :  And  also 
will  durg  the  sd  term  keep  the  main  mill  gearing  in  the 
lower  room  of  the  sd  mill,  and  the  main  upright  shaftg  in 
the  sd  three  rooms  of  the  sd  bldg,  in  good  and  sufft  repair 
and  workg  order,  and  to  keep  in  repair,  "  the  outside  walls, 
floors,  and  roofs  hby  demised  and  the  sd  staircase  hinbfe 
mentd,"  p.  725,  slightly  altered,  for  quiet  enjoymt,  p.  741. 
Arbitron  clause,  p.  749.     In  witness,  &c. 


more  than  seven  days  in  any  one  yr  in  wch  case  a  dedon 
shall  take  place  in  the  sd  rent  proportionate  to  the  excess  of 
such  stoppage  over  seven  days  in.  any  one  yr  which  dedon 
shall  be  taken  to  be  in  full  of  all  claims  for  damages  by  the 
lessee  agst  the  lessors." 

(a)  As  to  strikes,  see  Stephms  t.  Harris,  66  L.  J.  Q.  B.  516. 


LEASES   (AGRICULTURAL)  (b). 


RESERVATIONS  (c). 


I.  Except  and  reservo  unto  tbc  lessor  all  timber,  timber-  BaMnr»- 
like  trees,  tellers  and  saplings  likely  to  become  timber  [and  timber  {d), 
the  bodies  of  all  pollards,  and  the  tops  and  lops  of  all  such 
trees  as  have  never  been  topped  or  lopped  as  pollards],  now 
standg  or  growg,  or  wch  durg  the  term  hby  grted  raaj'  be 
standg  or  growg,  upon  the  sd  demised  premes,  or  any  jyt 
thof  [with  free  liberty  of  ingress,  egress,  and  regress,  way, 
and  passage  for  the  lessor,  his  agents,  servants,  and  work- 
men, at  all  reasble  times  to  view,  grub  up,  fell  and  cut  down, 
and  with  horses,  cattle,  and  carts,  and  orwise,  to  take  and 
carry  away  the  sd  timber  and  other  trees  [and  pollards],  and 
the  tops  and  lops  thof,  and  for  such  pposes  to  make  and 


00  See  the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47  Vic,  As  to  agri- 
c.  61,  and  note  thereon,  in/raj  p.  822 ;  and  as  to  smaU  holdings  (cottage  cultural 
gardens  and  allotments),  60  &  51  Vic,  cc  26  k  48.    In  preparing  leases  or  leases, 
agreements  for  yearly  tenancies  of  farms,  the  following  points  must  be 
attended  to  : — First.  Is  the  tenant  to  be  bound  to  use  any  special  rotation 
of  crops,  and,  in  particular,  is  he  to  be  bound  to  do  so  in  the  last  year,  or 
last  two  years  of  the  term  ?    Second.  Is  he  to  treat  the  meadow-land  in  any 
particular  manner  ?     Third,  If  there  are  underwoods,  is  he  to  be  restricted 
as  to  cutting  them  ?    I\mrth.  Whether  it  is  desirable  to  fix  by  the  lease,  or  to 
leave  to  subsequent  agreement  or  arbitration  the  terms  of  compensation  pay- 
able for  unexhausted   improvements   under   the   Agricultural    Holdings 
(England)  Act,  1883 ;  or  to  insert  compensation  provisions  into  the  lease 
in  substitution  for  those  in  the  Act ;  see  note,  if^ra,  p.  822. 

(e)  See  also  p.  719,  et  seq. 

(i)  For  distinction  between  "  timber  "  and  "  underwood,"  see  Dart,  V.  k. 
P.  6th  ed.,  p.  148. 
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erect  all  neey  sheds  and  sawpits  and  other  conveniences  on 
the  sd  demised  premes,  doing  no  wilful  spoil  or  damage 
to  the  com,  grass,  hay,  or  other  crops  of  the  lessee,  and 
payg  to  him  a  fair  compenson  for  all  damage  actually  done, 
the  amt  thof  in  case  of  dispute  to  be  settled  by  arbitron.] 
R«Mi^-         u.  Except  and  reservg  imto  the  lessor  all  [coal,  iron- 
mine,        stone,  ores,  quarries,  stone,  brick-earth,  sand,  gravel,  and 
»>»(«)•      other]  mines  and  minis  in,  under,  or  upon  the  sd  premes  or 
any  pt  thof  [with  free  liberty  of  ingress,  egress,  and  regress, 
way  and  passage  for  the  lessor,  his  agents,  servants,  and 
workmen,  to  dig,  search  for,  get,  dress,  make  merchantable, 
and  carry  away  the  sd  [coal,  &c.,  ag  above^  and  other]  mines 
and  minis,  and  for  the  sevl  pposes  afsd  to  sink  such  pits  and 
shafts,  and  to  make  and  erect   such  engines,  machinery, 
bldgs,  erons,  works,  and  conveniences,  on  the  sd  demised 
premes  as  may  be  requisite  or  convenient,  doing  no  wilfnl 
spoil,  &c.,  a«  in  lastforrn]* 
Reflerra-         lu.  ExcKPT  AND  RESBRVG  to  the  lessor  all  timber  and 
iion  of       other  trees,  and  all  mines  and  minis,  with  free  access  to  cut, 

timber  and  '  ' 

minerals,    work,  and  Carry  away  the  same  resply. 
form.  ^'  Except   and   reservg  to   the    lessor,   subjt  to  the 

Reserva-  provons  of  the  Ground  Game  Act,  1880  (c),  all  game  [wood- 
**^rt!^  cocks,  snipes,  quails,  landrails  (d)]  wild  fowl,  rabbits,  and 
ing  (6).  fish,  with  the  exclusive  right  for  him,  and  all  psons  autho- 
Full  form,   nsed  by  him,  at  all  times,  of  preservg  the  same,  and  of 

huutg,  shootg,  fishg,  coursg,  and  sportg,  over  and  on  the  sd 

demised  premes. 

Meaning  of      («)  As  to  the  meaning  of  *'  mines  "  and  "  minerals,"  see  Hext  t.  G'tU, 

"mines  '*     L.  R.  7  Ch.  Ap.  699 ;  Tucker  v.  LingeHy  8  App.  Gas,  508  ;  Bell  t.  WiUmiy 

and  *'mine-  l,  r.  i  Ch.  Ap.  303  ;  Att-Oen.  for  Me  of  Man  v.  Mylchreest^  4  App.  Ga«. 

^^  294,  and  see  the  cases  cited  in  Midland  Jfy,  Co.  v.  Ilavnchivood  JSriek  aad 

Ills  Co.,  20  Ch.  D.  652  ;  lord  Protest  of  Glasgow  v.  Farir,  13  App.Ca& 

657  ;  Midland  Ry.  Co.  v.  Robinson,  W.  N.  89,  p.  212  ;  Elph.  N.  &  C.  Inteip. 

Deeds,  p.  603. 

(h)  As  to  the  lessor's  liability  for  injury  to  crops  from  over-stocking  with 
game,  see  Farrer  v.  NeUon,  15  Q.  B.  D.  258. 
(f )  43  &  44  Vic,  c.  47. 

(d)  The  birds  inclnded  in  the  brackets  are  not  game,  see  the  Game  Act 
1  &  2  Will.  lY.  c.  32,  s.  3,  bat  are  within  the  Game  Licence  Act,  23  &  21 
Vic,  c  90. 
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V.  Besbrvg  to  the  lessor,  subjt  to  the  provons  of  the  The  nme. 

Short 
form. 


Ground  Game  Act,  1880,  the  exclusive  right  to  all  game  ^^^^ 


and  rabbits,  and  to  preserve  the  same  *on  the  premes,  with 
liberty  to  shoot,  fish,  hunt,  course,  and  sport  thron. 


EEDDENDUM  (e). 

I.  And  also  patg  in  like  mner  the  further  yrly  rent  of  P«nai 

f for  every  acre  of  meadow-land,  and  so  in  proportion  meadow 

for  any  less  quantity  than  an  acre,  wch  shall  at  any  time  be  }^^^ 
ploughed,  broken  up,  sown,  or  converted  into  tillage,  witht  up  (/}. 
the  consent  in  writg  of  the  lessor,  or  his  agent,  such  addonal 
rent  to  commence  from  the  happeng  of  the  event  on  wch  the 
same  is  to  arise,  and  to  be  payable  on  the  quarterly  days 
afsd  durg  the  then  residue  of  the  term  hby  grted. 

n.  And  an  addonal  rent  of  £ for  every  acre,  and  so  in  Do.  for 

proportion  for  any  less  quantity  than  an  acre,  of  arable  land  ^tlnttion 
wch  shall  at  any  time  be  cultivated  orwise  than  accdg  to 
the  covts  hinafter  contd  witht  the  consent  in  writg  of  the 
lessor,  or  his  agent,  such  addonal  rent,  &c.,  as  in  last  form. 

{e)  See  p.  720  ;  and  see  the  recent  statutory  restrictions  on  the  right  of  As  to 
distress  for  rent  referred  to  p.  720,  note  ;  especially  the  Agricaltaral  Holdings  ^ht  of 
(England)  Act,  1883.  ss.  44—47  ;  and  see  51  &  52  Vic,  c.  21,  which  by  s.  9  di»*"^«»- 
repeals  ss.  49 — 52  of  the  former  Act ;  and  the  following  decisions  on  the  Act 
of  1883,  Zimditfij  ^'c,  Bank  v.  Belton,  15  Q.  B.  D.  457  ;  Ex  parte  Bull,  18 
Q.  B.  D.  642  ;  Makers  v.  Green,  20  Q.  B.  D.  807. 

A  provision  is  often  inserted  making  moneys  (other  than  rent)  becoming  As  to  effect 
dae  to  the  lessor  recoverable  by  distress  in  the  same  manner  as  rent  in  arrear,  of  Bills  of 
but  as  such  a  provision  is  invalidated  by  the  Bills  of  Sale  Acts  (see  p.  793,  °**®  -^^ 
note),  it  is  omitted  in  these  forms.    A  clause  is  also  sometimes  inserted  ^  d^ T^- 
extending  the  ordinary  power  of  distress  for  rent  to  things  not  distrainable  at 
common  law ;  but  this  also,  whether  applying  to  moveable  chattels  or 
fiztorea  is  Avoided  by  the  same  Acts. 

By  8.  43  of  the  Act  of  1883,  where  the  lease  is  granted  under  a  power  As  to  best 
requiring  the  best  rent  to  be  reserved,  the  increase  in  the  value  of  the  holding  ^^^ 
arising  fxom  improvements  made  or  paid  for  by  the  tenant  need  not  be  taken 
into  acooont. 

(/)  See  also  p.  722,  and  the  note. 
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P®'  ^^^  in.  And  a  further  yrly  rent  of  £ for  every  acre  of 

improve-  .  i  . 

mentsnot   land  On  wch  improvemts  shall  be  exted  by  the  lessee  m 

losee  (a)J  ^espt  whof  compenson  may  be  payable  under  these  psnts  or 

by  statute,  and  of  the  parlars  of  wch  the  lessee  shall  fail  to 

deliver  to  the  lessor  or  his  agent  such  statemt  in  writg  as 

hinafter  covted  to  be  delivered  previously  to  the day  of 

next  followg  or  in  reference  to  wch  the  lessee  shall 

when  required  by  the  lessor  as  hinafter  provd  refuse  or 
neglect  to  produce  full  vouchers  and  rects  for  the  same,  such 

addonal  rent  of  £ ,  to  commence,  &c.,  as  inform  l 

Do.  for  jy^  ^jjD  ^j^  addonal  rent  of  £ for  every  ton  of  hav, 

manure,  straw,  manure,  or  root  crops,  wch  shall  at  any  time  durg  the 
continuance  of  this  demise,  be  removed  from  the  demised 
premes  witht  the  consent  in  writg  of  the  lessor,  or  his  agent, 
such  last-mentd  addonal  rent  to  be  payable  on  such  quarterly 
days  afsd  as  shall  first  happen  after  the  happeng  of  the  event 
on  wch  the  same  is  made  payable,  but  not  to  continue  as  a 
periodical  paymt. 
Additional  y.  And  ALSO  PATG  in  like  mner  such  further  rent  as  shall 
improve-     be  cqual  to  £5  per  centum  per  annum  upon  all  moys  and 

ments  by    expses  [over  tlie  sum  of  £ ]  wch  may  be  laid  out  or 

incuri'ed  by  the  lessor  at  the  request  of  the  lessee,  in  or 
incidental  to  the  erectg  of  any  new  bldg  or  the  re-bldg  or 
addg  to  existg  bldgs  on  or  in  underdraing  or  orwise  improvg 
the  sd  demised  premes ;  such  last-mentd  rent  to  conmice 
and  be  payable  from  the  half-yrly  day  for  paymt  of  rent  wch 
shall  happen  next  after  the  day  on  wch  any  moys  or  expses 
shall  be  so  laid  out  or  incurred. 
Rente  to  be     vi.  The  sd  RENT  [sEVL  RENTs]   to   be   pd  clear  of  all 
^deduc^   dedons,  except  landlord's  ppty  tax  [land  tax  and  tithe-rent 
tions  (6).     chge  (c),  and  except  the  excess  of  any  scot  (d)  or  drainage- 
rate  over 8.  per  acre  in  any  one  yr]. 


(a)  See  covenant,  i»/r<i,  p.  818. 

{h)    As  to  the  set  off  of  compensation  dae  to  the  tenant,  see  the  Agricol- 
taral  Holdings  (England)  Act,  1883,  s.  47. 
(e)  As  to  extraordinary  tithe,  see  49  &  50  Vic,  c.  54,  s.  7. 
{d)  Some  such  provision  appears  proper  In  cases  of  fen  or  marsh  lands, 
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L  And  also  will  [on  being  allowed  by  the  lessor  rough  to  npftir 
timber^  lime  for  mortar,  bricks,  and  tiles  for  that  ppose  on  ^^  P*^** 

the  sd  premes  or  within miles  thof]  at  all  times  durg 

the  sd  term  keep  in  good  repair  and  condon  the  farmhouse 
and  all  farm  bldgs,  cottages,  barns,  sheds,  and  other  erons, 
gates,  stiles,  bridges,  culverts,  ditches,  watercourses,  walls, 
fences  and  hedges  for  the  time  being  on  the  demised  premes : 

And  will  at  least  once  in  every yrs  durg  the  sd  term, 

or  oftener  if  necy,  paint  or  tar  such  pts  of  the  same  as  have 
been  usually  painted  or  tarred.  See  Prec.  III.,  clause  9, 
p.  835. 

n.  And  also  will  at  all  times  durg  the  sd  term  keep  the  f^^  same, 
bldgs,  gates  and  fences  of  the  sd  premes  in  pper  repair  Another 
[damage  by  fire  and  tempest  excepted],  being  allowed  half  '°"**' 
the  cost  of  such  repairs,  except  for  thatched  bldgs  the  roofs 
of  wch  shall  be  repaired  entirely  at  the  expse  of  the  lessee : 
And  will  at  all  times  durg  the  sd  term  paint  the  internal 
woodwork  of  the  farmhouse  at  least  once  in  every  ten  >ts, 
and  the  outside  of  the  farmhouse,  and  such  pts  of  the  bldgs 
as  have  usuall}-  been  painted,  once  in  every  five  yrs  with  two 
good  coats  of  oil-paint,  and  will  tar  the  other  outside  wood- 
work of  the  farm  bldgs  once  in  ever}'  ten  yrs,  being  allowed 
half  the  cost  of  such  paintg  and  tarrg. 

m.  And  also  will  throughout  the  sd  term  clean  out  at  rpo  dean 
least  once  durg  every  yr  in  a  pper  mner,  and  keep  in  good  out 
order  all  the   ditches,   watercourses,  sluices,  sewers,  and 
drains  belongg  to  the  demised  premes. 

IV.  And  also  will,  on  the  lessor  supplj'ing  on  the  sd  Pay  for 

demised  premes,  or  within miles  thof,  pper  pipes,  pay  ^'*"*^«- 

fyr  all  labour,  and    other  expses,  in  draing  the   sd  land 


where,  owing  to  a  breach  in  the  sea  walls,  or  dykes,  a  large  scot  may  have  to 
be  levied. 

(0  For  the  commencement  of  the  covenants,  and  the  covenants  to  pay 
rent,  and  rates  and  taxes,  see  pp.  723,  724. 


814  LEASE8   (aURICULTUBAL)* 

[beiog  allowed  such  compenson  for  the  same  at  the  expiron 
of  the  tenancy  as  is  provd  by  the  scale  contd  in  the  schdle 
hto  (a),  and  so  that  the  notice  required  by  the  4th  section 
of  the  Agricultural  Holdings  (England)  Act,  1888,  is  hby 
dispensed  with].  And  further  that  no  pipe-drain  shall,  witht 
the  consent  in  writg  of  the  lessor,  or  his  agent,  be  laid  at  a 

less  depth  than feet  from  the  surface  of  the  ground,  and 

that  every  such  pipe-drain  shall  communicate  with  a  ditch. 
Not  to  V.  And  also  will  not  witht  the  consent  in  writg  of  the 

ditionof  lessor  or  his  agent,  materially  alter  the  psnt  laying  out, 
premiBes.  arrangemt,  or  condon  of  the  sd  demised  premes. 
To  reside.  VI.  And  ALSO  will  at  all  times  durg  the  sd  term  reside  at 
the  farmhouse  on  the  demised  premes  unless  authorised  in 
writg  by  the  lessor  or  his  agent  not  to  do  so. 
To  culti-  VII.  And  also  will  cultivate  and  manage  all  the  demised 
cording  to  prcmes  in  accordce  with  the  best  and  most  improved,  or, 
custom (6).  "the  four-course,"  or,  "five-course"  system  of  husbandry 

as  practised  or  in  use  in  the  coy  of [so  far  as  such 

system  may  not  be  inconsistent  with  any  of  the  special  pro- 

vons  hrin  contd],  and  will  keep  the  land  clean  and  in  good 

heart  and  condon. 

Special  vm.  And  WILL  not  grow  more  than  two  crops  of  white 

aato^SJle  com,  or  any  two  crops  of  the  same  kind  in  immediate  succes- 

^^^'         sion  :  And  will  not  after  notice  to  quit  has  been  given  or 

reced  take  a  second  white  straw  crop  off  the  same  land  wch 

has  borne  such  a  crop  in  the  precedg  yr  witht  such  consent 

as  afsd  :  And  will  sow  not  less  than  one-sixth  pt  of  the 

arable  land  with  a  pper  proportion  of  clover  and  grass  seeds 

in  each  and  every  yr  along  with  the  first  crop  after  summer 

fallow  turnips  or  other  fallow  crop. 


(a)  It  the  general  provision  as  to  compensation,  in/ray  p.  826,  is  adopted, 

say  "  such   compensou   for   the    same   as   is   hb}'  and   by 

statute  provd.**      See  the  Act  of  1883,  ss.  4,  55  ;  and  as  to  det  off  by  the 
landlord,  see  s.  6  ;  and  sec  note,  p.  823. 

(ft)  The  following  clauses  as  to  the  mode  of  cnltivation  are  for  .the  modt 
part  common  ;  bat  the  exact  provisions  most  depend  on  the  local  ciutom,  or 
the  circamstances  of  each  case.    For  other  forms,  see  the  Preoedenta. 
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IX.  And  also  will  not  grow  hemp^  flax,  teazles,  or  woad,  Not  to 
or  any  other  unusual  or  exhaustg  crops  on  the  demised  ^^j^"^ 
premes  witht  the  previous  consent  in  writg  of  the  lessor  or  c«>pe. 
his  agent,  nor  witht  such  consent  leave  for  seed  in  any  yr 

on  the  demised  premes  any  turnips,  cole,  rape,  mangold, 
mustard,  or  lye  grass,  or  any  plants  of  a  like  nature,  except 
so  much  thof  as  may  be  necy  for  seeding  the  demised  premes 
from  yr  to  yr. 

X.  And  also  will  not  plough,  break  up,  pare  or  burn  any  For  cnlti- 
dld  pasture  or  meadow  or  land  permanently  laid  down  in  pasture 

grass,  or  mow  or  cut  for  hay  any  [more  than acres  in  ™o«dowa. 

any  one  yr,  nor  the  same  piece  oftener  than  once  in  three 

yrsj  of  the  meadow-land  under  a  penalty  of  sBlOO  per  acre 
for  every  acre  ploughed,  broken  up,  pared  or  burnt,  and  of 
£50  per  acre  for  every  acre  mown  contrary  to  this  provon, 
and  so  in  proportion  for  a  less  quantity,  and  will  keep  the 
same  free  from  thistles,  nettles,  and  rushes,  and  ant  and 
mole-hills. 

XI.  And  also  will  consume  all  the  hay,  straw,  fodder,  Toconaume 
haulm,  turnips,  mangolds,  and   other   root   crops  on  the  on^the  pre- 
premes,   or  leave  the  same  at  feedg  price  for  the  incomg  ^^^^C*')- 
tenant,  and  will  in  every  yr  carry  out  and  spread  at  pper 

times,  and  in  a  husband-like  mner,  on  the  demised  premes 
all  dung  and  muck  produced  by  the  consumption  of  the 
same, 
xu.  And  also  will  at  all  times  keep  up  a  flock  of  at  least  To  keep  up 
-  mountain  sheep  and  lambs,  bred  and  grazed  on  the  J,J^ 


demised  premes,  and  will  at  the  end  of  the  tenancy  transfer  sheep, 
the  same  to  the  lessor  or  the  incomg  tenant  at  a  valuon* 

xni.  And  also  will  preserve  adl  fj^uit-trees  in  the  orchards  To  replace 
or  elsewhere  on  liie  sd  demised  premes,  and  will  plant*  such 
good  and  healthy  yoimg  fruit-trees  as « may  be  .required  to 
supply  the  place  of  those  wch  may  die  or  go  to  decfiy;  or 
become  unproductive,  so  as  to  keep  the  sd  orchards  well  and 
soffibly  stocked  with  fruit-trees. 

XIV.  And  also  will  not  cut  coppice  or  underwood,  except  Not  to  cut 

underwood 

(/)  Aa  to  the  bankraptcy  of  the  lessee,  see  Lybhe  v.  Earty  29  Oh.  D.  8. 
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at  the  usual  season  accordg  to  the  custom  of  the  countiy, 

and  will  not  cut  any  coppice  or  underwood  of  less  than 

yrs  growth,  and  will  give  ten  dskys*  notice  in  writg  to  the 
lessor  or  his  agent,  of  the  intention  to  cut  the  same,  so  as 
to  enable  him  to  mark  anj  tellers. 

XY.  And  also  will  preserve  all  trees,  tellers,  pollards,  and 
saplings  for  the  time  being  standg  or  growg  on  the  demised 
premes  from  bite  of  cattle  or  other  injur}',  and  will  not  cut 
down,  fell  or  destroy,  or  top,  lop,  or  prune  any  such  trees, 

tellers,  pollards,  and  saplings  [under  the  penalty  of  £ 

for  every  such  tree,  teller,  pollard,  or  sapling,  to  be  paid  in 
addon  to  the  actual  amt  of  damage  done  as  afsd,  and  to  be 
recoverable  immedly]. 

XVL  And  also  will  from  time  to  time  durg  this  demise 
plash  or  cut  and  lay  the  hedges  regularly  and  in  pper  season, 
and  stub  all  borders  of  hedges,  and  will,  when  and  so  often 
as  he  shall  new  make  or  cut  any  of  the  hedges  or  fences  on 
the  sd  demised  premes,  at  his  own  expse,  dig  and  make  good 
ditches  on  the  side  of  such  hedges  or  fences  in  the  usual 
mner,  [and  also  will  at  the  like  expse  make  and  maintain 
good  and  sufft  wire  (d),  or,  "railway,"  or^  "temporary"  fences 
for  preservg  any  such  new  made  hedges  and  fences,  and  the 
young  springs  thof  from  any  hurt  or  damage  by  cattle  or 
orwise],  [and  will  not  cut  any  hedges  (a),  plantations,  or 

pollards  till  they  are  of  the  age  of yrs,  except  such 

hedges  and  pollards  as  shall  be  clipped  yrly,  and  also  will 
at  all  times  give  ten  days'  notice  in  writg  to  the  lessor  or 
his  agent,  of  the  intention  to  cut  any  hedges,  fences,  or 
plantations,  so  as  to  enable  him  to  mark  such  tellers  as  he 
may  think  fit  to  be  left  growg  for  timber]. 

xvn.  And  also  will  at  all  times  durg  the  sd  term  keep 
all  the  hedges  and  fences  in  good  condon,  and  will  yrly  at 
the  pper  season  clip  such  of  the  hedges  as  have  been  usually 
clipped. 


ft 


(<2)  In  a  hunting  country  omit      wire. 

(a)  Omit  the  word  "hedges,  "except  in  caacs  where  the  hedges  may 
contain  underwood. 
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xvnr.  And  also  will  not  raise  or  remove,  or  suffer  to  be  Toprewrre 
raised  or  removed^  any  stone,  clay,  brick  earth,  gravel,  sand,  and  not  to 
or  minis  from  the  demised  premes,  except  materials  for^|^^^* 
makg  or  repairg  new  or  existg  roads  on  the  sd  premes,  and 
will  not  commit  wilful  or  voluntary  waste,  spoil,  or  destron, 
in  or  upon  tlie  sd  premes,  or  any  pt  thof,  but  will  use  and 
manage  the  same  in  a  good  and  husband-like  mner. 

XIX.  And   also   will  preserve   all   bounds,  hedges,  and^P^f^ 
fences,  and  will  not  suffer  any  new  roads  or  footpaths  to  be  and  pre- 
made,  and  will  prevent  the  enclosure  of  or  encroachmt  upon  J^^*^ 
any  waste  lands  on  the  boundaries  or  frontage  of  the  sd  encroach- 
demised  premes.  ™^^ 

XX.  And  also  will  keep  a  field  book,  showg  how  ®v^ry  J®^^^* 
field  or  peel  of  the  demised  premes  has  been  cropped  and 
cultivated  in  every  yr  of  the  sd  term,  and  permit  the  lessor 

or  his  agent,  from  time  to  time  to  inspect  the  sd  book,  and 
to  take  copies  thof  or  extracts  thrfrom, 

XXI.  And  also  will  permit  the  lessor,  or  his  agent,  at  all  To  allow 
seasonable  times,  to  enter  into  and  upon  the  sd  demised  inspect, 
premes,  and  to  examine  the  state  of  repair  and  cultivon  "?  ^  '•- 
and  Condon  thof,  [and  to  take  any  map  or  plan  of  the  sd  notice. 
premes],  and  in  case  the  farmhouse,  farmbldgs,  gates,  &c., 
foUowg  the  words  in  the  covt  to  repair,  on  the  sd  premes  or 

any  pt  thof,  shall  be  found  defective  or  out  of  repair,  [or  in 
case  the  sd  land  or  any  pt  thof  shall  not  be  found  in  a  good 
and  pper  state  of  cultivon  and  condon],  and  notice  in  writg 
of  any  such  defects  or  matters  shall  be  given  to  the  lessee, 
or  left  on  the  demised  premes,  the  lessee  will  [if  and  so  far 
as  the  case  will  admit]  make  good  the  same  in  a  pper  mner 
within  the  space  of  three  calr  months  (b)  next  after  every 
such  notice  shall  have  been  so  given  or  left  as  afsd,  to  the 
satisfon  of  the  lessor  or  his  agent. 

xxn.  And  also  will  not,  witht  the  consent  in  writg  of  the  To  protect 
lessor,  or  his  agent,  use  upon  the  demised  premes  any  gun,  ^™*' 


(()  Qj. :  shorten  tlie  notice,  having  regard  to  the  further  notice  made 
recessaiy  before  re-entry  by  s.  14  of  the  Conv,  Act,  1881. 

K.E. — ^VOL.  I.  3   O 
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weapon,  net,  or  other  inBtrumt  for  the  destron  of  game 
[woodcocks,  snipes,  quails,  landrails,]  (a)  wildfowl,  rabbits, 
or  fish  (save  as  provd  by  the  Ground  Game  Act,  1880),  but 
will  protect  and  preserve  the  same,  and  the  nests  and  effgA 
of  aU  such  birds  as  afsd,  and  at  the  request  of  the  lessor,  or 
his  agent,  will  give  notice  to  any  pson  to  be  named  bj  bim 
not  to  come  upon  [and  will  warn  off  all  psons  trespassg 
upon]  the  demised  premes  for  the  ppose  of  killg,  takg, 
searchg  for,  or  foUowg  the  same,  and  will  also  allow  his 
name  to  be  used  in  any  informon,  action,  or  prosecon  for 
such  trespass,  on  being  saved  harmless  agst  all  costs  and 
damages  by  reason  thof. 

xxm.  And  also  will  use  his  best  endeavours  to  assist  in 
the  preservon  of  the  feathered  game  by  protectg  the  nests, 
and  by  preventg  disturbce  of  the  birds  by  dogs  durg  the 
nestg  season. 

xxiv.  And  also  will  not  witht  the  consent  in  writg  of  the 
lessor,  or  his  agent,  assign,  underlet,  or  pt  with  the  posson 
of,  the  demised  premes  or  any  pt  thof  (fr). 

XXV.  And  shall  previously  to  the  day  of in 

every  yr  of  the  sd  term  deliver  to  the  lessor,  or  his  agent,  a 
correct  statemt  in  writg  of  any  improvemt  within  Pt.  3, 
of  the  1st  schdle  to  the  Agricultural  Holdings  (England) 
Act,  1888,  wch  shall  have  been  exted  upon  the  demised 
premes  durg  the  precedg  yr  with  full  parlars  of  the  cost  thof, 
and  of  each  item  of  expenditure  in  respt  thof  with  the  dates 
of  pchase  of  any  materials  pchased  for  that  ppose,  and  the 
names  of  each  pson  from  whom  the  same  shall  have  been 
pchased,  and  shall  on  request,  produce  to  the  lessor,  or  his 
agent,  all  vouchers  and  rects  for  the  sums  expended. 

XXVI.  And  also  will  not  sow  or  plant  durg  the  last  three 


(fl)  See  p.  810,  note  (r). 

(»>  Add  if  appropriate,  *'  except  by  sub-letting  the  cotti^es  t^ 
weekly  tenants,*'  and  **  nor  take  in  any  horses,  qattle,  or 
sheep  to  graze  on  the  premes." 
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JIB  of  the  sd  term  any  pt  of  the  demised  premes  with  two  tionatcnd 
crops  in  succession  of  any  of  the  descripons  commonly  called  (c). 
white  or  exhaustg  crops,  includg  thrin  wheat,  oats,  barley, 
and  rye,  witht  a  fallow  or  green  crop  pperly  hoed  and  cleaned 
interveng  between  such  two  white  crops,  every  such  green 
crop  to  be  consumed  on  the  demised  premes,  and  will  not 
dui^  the  sd  three  yrs  plant  more  than  one  crop  of  potatoes 
in  any  one  field  :  And  further  will  at  the  commcemt  of 
each  of  the  last  two  yrs  of  the  sd  term  sow  such  pt  of  the 
land  as  shall  have  been  cultivated  for  green  crops  or  fallow, 
and  pperly  manured  in  the  precedg  season,  not  being  less 
than  one-sixth  pt  at  the  least  of  the  arable  land  hby  demised, 
with  a  sufft  quantity  of  good  clover  or  other  grass  seeds, 
and  pperly  harrow  in  the  same :  Provd  that  on  this  covt 
being  duly  pformed,  the  lessor  shall  pay  for  such  clover  and 
grass  seeds  as  shall  be  sown  in  the  last  yr  of  the  sd  term, 
and  on  wch  no  cattle,  sheep,  or  other  live  stock  shall  have 
been  depastured,  the  amt  so  to  be  pd  to  be  settled  in  case 
of  dispute  by  arbitron  (d) :  And  further  that  the  lessee 
will  leave  in  the  last  yr  of  the  sd  term  (subjt  as  hinafter  is 
mentd),  pperly  fallowed  and  sown  with  turnips  or  othei 
root  crop  or  green  crop  pperly  hoed  and  managed,  the  one- 
fourth  pt  of  the  arable  lands  hby  demised  wch  shall  in  such 
last  yr  be  in  course  of  succession  to  be  cultivated  for  root 
cropsj  green  crops,  or  fallows,  on  being  pd  for  the  labour 
and  seed  pperly  bestowed  on  the  sd  land,  the  amt  so  to  be 
pd  to  be  settled  in  case  of  dispute  by  arbitron  :  Provd 
that  the  lessor  or  the  incomg  tenant  may,  if  he  think  fit, 
enter  and  make  the  fallows,  and  the  lessee  will  in  such  case 
permit  him,  with  his  servants,  carts,  horses,  ploughs,  and 
other  implemts,  to  enter  upon  such  lands  so  to  be  left 
to  be  fallowed  as  afsd,  at   any  time   or  times    after   the 


(e)  This  fonn  la  adapted  to  the  case  of  the  tenant  not  being  bound  to 
'  adopt  any  special  mode  of  cnltiyation  during  the  greater  part  of  the  term. 
See  also  Prec  II.,  p.  830 ;  Prec.  IV.,  pp.  839,  840. 

QbT)  The  provisions  for  compensation  in  the  Agricultural  Holdings  Act,  1883, 
do  not  apply  to  this. 
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commcemt  of  the  last  yr  of  the  sd  term,  for  the  ppose  of 
breakg  up,  plougbg,  fallowg,   manurg,    sowg,   and  on^'ise 
preparg  the  same  in  the  usual  course  of  agriculture :  Am) 
FURTHER  will  Icave  at  the  expiron  of  the  sd  term  one-sixth 
pt  of  the  arable  land  in  clover  ley  of  one  yr's  continuance 
only,  and  permit  the  incomg  tenant,  if  he  shall  so  desire,  at 
any  time  or  times  after  the  24th  day  of  August  next  precedg 
the   expiron   of  the   sd   term,   to   enter   upon,  break  up, 
plough,  fallow,  dung,   manure,    sow,    and   orwise  prepare 
and  manage  the  lands  so  to  be  left  in  clover  ley  as  he  shall 
tliink  fit. 
The  same.       XXVII.  And  ALSO  wiU  in  the  last  yr  of  the  sd  term  leave  all 
Another      clover,  seeds,  hay,  straw,  dung,  muck,  and  manure  wch  shall 
be  produced  on  the  premes  in  such  yr  for  the  use  of  the 
lessor,  but  will  not  do  any  labour  or  carriage  thto  witht  a 
diron  in  writg  from  him  or  his  agent :  And  will  in  the  same 
year  leave  one-fourth  pt  of  the  arable  land  equal  in  goodness 
to  the  genl  average  of  the  whole  arable  land  in  a  summer  fal- 
low or  otlier  pper  preparon  for  a  wheat  crop,  one  oUier  fourth 
pt  thof  in  a  barley  or  oat  stubble,  one  other  fourth  pt  thof 
in  a  wheat  stubble,  and  the  remaing  fourth  pt  thof  in  a  seed 
ley  :  And  will  plough  and  prepare  for  the  sd  wheat  crop  in 
a  pper  mner  under  the  diron  of  the  lessee  or  his  agent,  in 
default  whof  it  shall  be  lawful  for  the  lessor,  or  the  incomg. 
tenant,  to  enter  on  the  demised  premes  with  servants,  horses, 
carts,  ploughs,  and  other  necy  implemts,  and  to  do  such 
ploughing  and  preparon  :  And  also  in  such  last  yr  will,  if 
desired  by  the  lessor,  or  his  agent,  but  not  orwise  sow,  roll, 
and  harrow  in  seeds  with  any  com  wch  shall  be  sown  on  the 
sd  premes,  and  not  suffer  such  seeds  to  be  depastured. 
To  deliyer       xxviii,   And  ALSO  will  at  the  expiron  or  sooner  detenninon 
of  this  demise  deliver   up   the  demised    premes    and  all 
addons  thto  [except  such  fixtures  and  bldgs  (a)  as  the  lessee 


(a)  See  14  &  15  Vic,  c.  25,  8.  3  ;  and  the  Agricaltaral  Holdings  Act,  1883. 
88.  34  and  60  ;  as  this  case  is  not  affected  by  s.  55  of  the  last-mentioned  Ad, 
there  appears  to  be  nothing  to  prevent  s.  34  brine  cxclnded  if  desired. 


up 
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shall  be  entled  to  remove  under  or  by  virtue  of  any  Act  of 
Parliament,  and  wch  the  lessor  shall  not  have  elected  to 
pchase]  in  such  good  and  complete  repair,  and  in  such  state 
and  condon  as  the  same  ought  to  be  in,  having  regard  to 
the  Govts  binbfe  contd. 


LESSOR'S  COVENANTS. 

I.  That  he,  the  lessor,    will   at   all   times   during   the  To  keep 
contince   of  the   sd  term  repair  and   keep   in   repair  the  of  the 
exterior,  and  when  necy  paint  the  external  wood  and  iron-  fann*»o?se 
work  of  the  farmhouse. 

u.  And  also  that  if  the  farmhouse,  bldgs,  and  barns,  for  To  rebuild 
the  time  being  standing  on  the  demised  premes,  or  any  of  tJlrnt"^* 
them,  or  any  pt  thof  resply,  shall  at  any  time  during  the  sd  down, 
term  be  destro3^ed  or  damaged  by  fire,  the  lessor  will  within 

calr  months  thrafter,  at  his  own  cost  sufftly  rebuild, 

restore,  and  repair  the  same. 

in.  And  also  will  at  all  times  during  the  sd  term,  when  To  provide 

required  and  on  receivg  reasble  notice,  provide  within forrepaini. 

miles  of  the  farmhouse  rough  timber  [bricks,  slates,  tiles, 
lime,  nails,  and  iron,  except  iron  gates  and  hurdles]  for 
repairs  required  on  the  sd  demised  premes. 

IV.  And  also  will  at  all  times  during  the  sd  term  allow  To  allow 
the  lessee,  at  his  own  expse,  to  get  and  carry  away  so  much  get  chalk, 
[stone  or  gravel  from  any  quarry  and  so  much]  chalk  from 
any  pit  on  the  premes  as  may  be  required  for  use  thereon. 

v.  And  also  will  allow  the  lessee  to  destroy  and  take  To  allow 
rabbits  on  the  demised  premes  and  in  the  hedges  or  banks  ^^J^^ 
adjoing  the  same  and  belonging  to  the  lessor,  at  any  time  rabbits  (6). 


(6)  The  rights  given  by  this  clause  to  the  lessee,  which  of  course  are  in 
addition  to  those  given  by  the  Ground  Game  Act,  1880,  are  more  beneficial 
to  him  than  those  given  by  the  Act« 
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during  the  yr  by  ferretiDg  with  nets,  witht  dog  or  goo, 
[and  by  the  use  of  dogs  and  guns  from  the  first  day  of 
February  to  the  first  day  of  April  in  each  yr,  and  by  means 
of  spring  traps  set  in  the  rabbit  holes  and  not  above  ground 
between  the  thirtieth  da}'  of  September  and  the  first  day  of 
April,  provd  that  the  lessee  shall  communicate  in  writg  to 
the  lessor,  the  names  of  the  psons  to  be  employed  for 
trapping.]      Provd   also  that  the   ferreting  [or  shooting] 

pty  shall  never  exceed  in  number,   and  that  if  any 

holes  are  made  they  shall  be  pperly  filled  in  and  levelled 
after  ferreting,  and  that  if  hedges  or  banks  shall  be  damaged 
they  shall  be  at  once  repaired  by  the  lessee,  at  his  own  expse. 

vi.  And  also  will  pay  the  lessee  for  all  injury  or  damage 
done  to  wheat,  oats,  or  root  crops,  by  hares  or  rabbits,  provd 

that  within days  of  any  damage  being  done  in  respt 

of  which  compensou  shall  be  claimed,  the  lessee  shall  give 
notice  thof  in  writing  to  the  lessor,  or  his  agent.  The  amt 
of  such  compenson  shall,  if  disputed,  be  settled  by  arbitron, 

and  shall  become  payable  on  the  next day  of or 

day  of that  shall  occur  after  the  same  shall  have 

been  determined. 

vn.  And  also  will  on  the  expiron  of  the  tenancy  (subjt  to 


(a)  The  right  of  a  tenant  to  compensation  for  unexhausted  improvemeots 
is  now  regulated  by  the  Agricultural  Holdings  (England)  Act,  1883,  46  k  47 
Vic,  c.  61,  which  repealed  the  previous  Acts  of  1875  and  1876.  By  that  Act 
improvements  executed  by  a  tenant  (for  which  a  general  right  to  compei^a- 
tion  is  conferred  by  s.  1),  are  divided  into  three  classes  :  (i.)  Those  in  the 
first  part  of  the  1st  schedule,  for  which  is  required  the  consent  of  the  land- 
lord, which  may  be  given  *'■  upon  such  terms  as  to  compensation  or  otherwise 
as  may  be  agreed  upon  "  (s.  3).  In  this  case  it  may  be  convenient  to  embody 
the  general  terms  of  compensation  in  the  lease,  though  this  cannot  affect  the 
landlord's  right  to  impose  any  other  terms  as  a  condition  of  his  consent, 
(ii.)  Those  in  the  second  part  of  the  1st  schedule,  which  includes  drainage 
only,  as  to  which  previous  notice  must  be  given  to  the  landlord,  on  which 
the  terms  "  as  to  compensation  or  otherwise  "  may  be  agreed  upon,  or  the 
landlord  may  execute  the  work  himself ;  failing  either  of  which  the  tenant 
will  be  entitled  to  compensation  under  the  Act  (s.  4).  The  section  expressly 
provides  that  the  notice  may  be  dispensed  with  and  the  agreement  as  to 
compensation  embodied  in  the  lease,  (iii.)  Those  in  the  third  part  of  the 
1st  schedule,  as  to  which  the  consent  of  the  landlord  ia  not  required,  bat  by 


lessor's  covenants.  823 

the    proYons  hinafter  conid)  pay   or  allow  to   the  lessee 
compenson,  the  amnt  thof  to  be  determined  iu  case  of 

s.  5,  if  thcTe  is  any  "  particular  agreement  in  writing  "  securing  to  the  tenant 
'^  fair  and  reasonable  compensation,"  compensation  will  be  payable  under 
the  agreement  and  not  under  the  Act ;  in  this  case  too  it  seems  that  the 
terms  of  compensation  can  be  determined  by  the  lease,  so  long  as  they  are 
**  particular,**  i.e.,  semble,  fixed  in  reference  to  each  particular  class  of 
improvements,  and  also  ^*  fair  and  reasonable."    Sect.  7  obliges  the  tenant  to  Notice  of 
give  notice  of  his  claim  two  months  before  the  determination  of  his  tenancy  claim, 
(see  Sehrofield  t.  Hinelu^  37  W.  R.  157),  and  provides  for  a  counter-notice  of 
any  cross-claim  by  the  landlord.    By  s.  55,  any  contract,  &c.,  made  by  a  Exclusion 
tenant  *'  by  virtue  of  which  he  is  deprived  of  his  right  to  compensation  under  of  compen- 
the  Act,"  is  rendered  void  "  so  far  as  it  deprives  him  of  such  right.**    This  is  ■***on. 
sabject  to  the  right  of  fixing  the  terms  of  compensation  under  ss.  3,  4,  &  5, 
and  does  not  prevent  the  exclusion  of  any  provisions  of  the  Act  other  than 
those  giving  a  right  to  compensation.    A  covenant  by  the  tenant  to  execute 
the  improvements  would  not  of  course  affect  his  right  to  compensation.    By  Improve- 
B.  59  the  tenant  is  not  entitled  to  compensation  for  any  improvements  (except  ments 
"  manares  *')  begun  within  one  year  of  the  determination  of  his  tenancy  ;  p^"^  "" 
and  s.  6  provides  for  a  set-off  against  the  claim  of  the  tenant  of  (inter  alia),  ^^^^^^ 
any  benefit  allowed  by  the  landlord  in  consideration  of  the  tenant  executing  * 

the  improvements,  or  any  claim  of  the  landlord  in  respect  of  breaches  of 
covenant  committed  by  the  tenant. 
As  to  what  holdings  are  within  the  Act,  see  ss.  34  and  61.  Applica- 

It  may  be  desirable  in  some  cases,  as  far  as  possible  and  having  regard  to  s.  55,  tion  of  Act. 
to  exclude  the  operation  of  the  Act  as  to  compensation.  Among  the  methods  Methods  of 
that  have  been  suggested  with  this  object  are  a  reservation  of  penal  rents  exdading 
for  improvements  executed  without  the  landlord's  consent,  and  a  covenant  the  Act. 
by  the  tenant  not  to  execute  any  improvements  without  consent  (see  28 
Sol  J.,  pp.  146, 162, 195,  211)  ;  but  both  of  these  provisions  are  of  doubtful 
validity.    Other  methods  which  have  been  suggested  and  appear  to  be  better 
are  either,  (a)  to  reserve  daring  the  last  two  or  three  years  of  the  term  a 
higher  rent,  reducible  to  the  normal  rent  on  the  execution  in  each  year  by 
the  tenant  of  improvements  within  the  third  part  of  the  1st  schedule  to  the 
Act  of  a  certain  value  ;  in  which  case  under  s.  6  (a)  the  amount  taken  off 
the  rent  would  be  deductible  from  the  amount  payable  for  compensation  ;  or 
(b)  to  make  the  compensation  agreed  upon  by  the  lease  (which  is  often  more 
^vourable  to  the  tenant  than  the  compulsory  compensation  provided  by  the 
Ace),  conditional  upon  the  tenant]  making  no  claim  under  the  Act.    On 
behalf  of  the  tenant  it  should  be  noticed  that  s.  59  is  more  unfavourable  to 
him  than  the  provisions  of  an  ordinary  lease. 

As  to  the  landlord  obtaining  a  charge  for  the  amount  paid  by  him  for 
compensation,  see  ss.  29,  30.  For  the  provisions  of  the  Act  as  to  fixtures, 
&c.,  see  s.  34,  and  as  to  notice  to  quit,  see  p.  828. 

As  to  holdings  under  two  acres,  this  Act  is  now  in  the  main  superseded  by 
the  Allotments  and  Cottage  Gardens  Compensation  for  Crops  Act,  1887,  50 
&  51  Vic,  c.  26 ;  and  as  to  allotments  (not  exceeding  one  acre),  see  the 
Allotments  Act,  1887,  50  &  51  Vic,  c.  48,  s.  8. 
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dispute  by  arbitron  (a),  for  tbe  benefit  derived  by  the  lessor, 
from — ^FiRSTy  Permanent  improvemts  made  by  the  lessee, 
with  the  consent  in  writing  of  the  lessor  or  his  agent,  on  the 
demised  premes ;  Secondly,  For  the  bones  or  other  artificial 
manure  wch  shall  during  the  last  two  yrs  of  the  tenancy 
be  with  the  like  consent  brought  and  spread  on  the  demised 
premes :  Thirdlt,  For  the  oil-cake  or  other  food  brought 
and  consumed  duiing  the  last  two  yrs  of  the  tenancy  on  the 
demised  premes ;  so  that  the  amt  of  such  bones,  artificial 
manure,  oil-cake,  or  other  food  so  brought  and  consumed 
or  spread,  in  either  of  the  sd  two  yrs,  does  not  exceed  the 
average  annual  quantity  brought  and  consumed,  or  spread, 
during  the  three  yrs  immedly  precedg  the  two  last  yrs  of  the 
tenancy ;  and  so  that  the  amt  of  such  compensou  shall  not 
exceed  one-third  pt  of  the  value  of  the  bones,  artificial 
manure,  oil-cake,  or  other  food  brought  and  consumed,  or 
spread,  during  the  lastyr  of  the  tenancy,  togr  with  one-sixth 
pt  of  the  value  of  the  bones,  artificial  manure,  oil-cake,  or 
other  food  brought  and  consumed,  or  spread,  during  the  last 
yr  but  one  of  the  tenancy  [in  excess  of  the  value  of  the  food 
and  manure  wch  the  lessee  may  be  bound  to  bring  and  con- 
sume, or  spread,  as  an  equivalent  for  food  carried  away]. 
See  also,  Prec.  IL,  pp.  881,  882 ;  Prec.  III.,  clame  83,  p. 
837  ;  Prec.  IV.,  pp.  840,  841. 
For  quiet  ^^^*  And  ALSO  that  the  Icssee,  paying  the  sd  yrly  rent  of 
enjoy-        £ and  the  sd  addonal  rents  in  case  the  same  shall  be 

ment. 

incurred,  and  pformg  all  the  covts  and  agreemts  on  the  pt  of 
the  lessee  hrin  contd,  may  quietly  hold  the  demised  premes 
during  the  sd  term  (b)  witht  any  interruption  by  the  lessor 
or  any  pson  claimg  under  him. 

(a)  As  to  arbitratign,  see  the  Agricultural  Holdings  Act,  18S3,  ss.  9,  ft  «rf ., 
and  as  to  the  case  where  oompensation  is  fixed  by  the  lease,  see  s.  17.  As  to 
arbitration  generally,  see  the  Arbitration  Act,  1889,  and  see  the  foim  of 
clause,  infraf  p.  827.  As  to  the  distinction  between  an  arbitration  and  a 
mere  valuation,  see  lie  Dawdy,  15  Q.  B.  D.  426. 

(ft)  Add  here,  if  appropriate,  **  and  the  bams  and  stack-yards  until 

the day  of next  after  the  expiron  of  the  sd  term 

for  the  stacking,  threshing,  and  dressing  the  last  yr's  crop." 
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PROVISOES. 

I.  Provd  alwats,  and  these  psnts  are  upon  this  condon,  Proviso  as 
that  in  case  the  lessor  shall  disti*ain  for  rent  (c),  it  shall  be  Jjjj^/J^ 
lawful  for  him  to  sell  and  dispose  of  the  distress  or  distresses,  or  distress  of 
anjpt  or  pts  thof^subjtto  a  condon  that  all  hay,  straw,  fodder,  ooyenanted 
haulm,  turnips,  mangold,  compost,  and  manure,  the  words  ^  ^^''' 
shd  comprise  all  the  produce  of  the  farm  covted  to  he  consumed  the  pre- 
on  the  preines,  shall  be  consumed  on  the  premes,  and  that  on  "*"**• 
a  sale  being  made,  subjt  to  such  condons,  the  lessees  shall 
allow  the  use  of  the  out-bldgs,  barns,  yards  and  fields  to  the 
pchaser,  free  from  charge,  for  the  ppose  of  threshing  out  or 
consumg  the  same. 

n.  Provd  always,  «fec.,  that  it  shall  be  lawful  for  the  Power  to 
lessor  at  any  time  or  times  to  resume  posson  of  and  deter-  ^^l^ 
mine  the  tenancy  of  the  lessee  as  to  any  portion  or  portions  possession 

[not  exceedg  in  the  whole  acres]  of  the  sd  demised  ^uid. 

premes  for  the  purpose  of  selling  or  using  or  letting  the 
same  for  pposes  other  than  agricultural  or  as  allotmts  [or 
for  any  of  the  pposes  mentd  in  the  41st  section  of  the 
Agricultural  Holdings  (England)  Act,  1883]  on  giving  to 
the  lessee  one  calr  month's  notice  of  his  intention  in 
that  behalf,  in  wch  case  the  lessor  shall  allow  to  the  lessee 
a  proportionate  abatemt  (to  be  fixed  in  case  of  dispute 
by  arbitron)  of  the  rent  hby  reserved  in  respt  of  the  land 
posson  of  wch  shall  be  so  resumed,  or,  **  shall  make  com- 
penson  for  the  same  by  an  abatemt  of  rent  or  orwise  in 
mner  provd  by  the  sd  41st  section  "  and  the  lessee  shall  be 
entled  to  no  other  compenson  whatsr  [and  the  covts  and 
provons  hrin  contd  shall  be  applicable  to  the  land  as  to  wch 
the  tenancy  shall  be  so  determined  in  the  same  mner  as  far 
as  may  be  as  if  the  demise  thof  had  expired  by  effluxion  of 
t"^^]'    [Provd  always,  &c.,  that  in  case  the  powers  given 

(O  See  56  Geo.  II1.|  c.  50,  8.  11  ;  Ridgway  y.  Lord  Strafford^  6  Ex.  404 ; 
Hawkins  ▼.  Walrond,  1  C.  P.  D.  280  ;  Lybbe  y.  IfaH,  29  Cb.  D.  8.  As  to 
the  law  of  distress,  see  p.  811,  note. 
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by  the  last  precedg  provo  shall  be  exercised  by  the  lessor  the 
lessee  shall  be  at  liberty  to  pat  an  end  to  this  psnt  demise 
on  giving  to  the  lessor  six  calr  months'  notice  in  writiug 

in  that  behalf,  snch  notice  to  be  given  within days  after 

the  rect  of  the  notice  mentd  in  the  precdg  provo]. 

Ptotim  ni.  Provd,  &c.,  that  the  notice  required  to  be  given  by 

terms  of^    ^^  lessee  under  s.  4  of  the  Agricultural  Holdings  (England) 

~^P^  Act,  1888,  as  to  improvemts  within  Pt  2,  of  Schdle  I.,  thto 

ilM  Agri-    shall  be  dispensed  with,  and  that  if  and  when  the  lessee  shall 

HoidiDira    ^®  entled  under  the  sd  Act  to  rece  compenson  from  the 

Act,  1883  lessor  in  respt  of  any  improvemts  exted  by  the  lessee  upon 

the  demised  premes,  such  compenson  shall  be  determined 

accdg  to  the  rules  and  allowces  contd  in  the  schedle  hto, 

and  be  payable  on  the  expiron  of  the  tenancy  or  as  soon 

thrafter  as  the  same  shall  be  ascertained. 

Ptotim  IV.  Provd  always,  and  it  is  hby  agrd  and  decld  that  the 

^™*^^  compenson  hinbfe  agrd  to  be  pd  by  the  lessor  to  the  lessee 


kT"  hJti     ^^  respt  of  improvemts  or  any  other  matters  at  the  end  of 

tQted  for     the  tenancy  is  intd  to  and  shall  be  in  substitution  for  an? 

mmiDcn'^     compenson  wch  the  lessee  shall  be  entled  to  rece  or  claim  under 

ntion  (6).   the  Agricultural  Holdings  (England)  Act,  1883,  or  any  other 

statute  in  respt  of  anj^  improvemts  exted  by  him  upon  the 

demised  premes,  and  that  if  the  lessee  shall  make  any  claim 

agst  the  lessor  for  any  such  compenson  under  the  sd  Act  or 

any  other  statute  the  provon  hinbfe  contd  for  the  paymt  to 

the  lessee  of  compenson  at  the  end  of  the  tenancy  whether 

in  respt  of  any  improvmts  provd  for  by  the  sd  Act  or  an}' 

oilier  statute  or  any  other  improvemts   or  matters  shall 

wholly  cease  and  be  void. 

Proviso  V.  Provd  always,  and  it  is  hby  agrd  that  any  powers  or 

dies  gi^   remedies  hby  expressedly  given  to  the  lessor,  in  the  event  of 

to  lessor 

are  cum  a-  ' 

latiTe. 

(a)  See  p.  S22,  note.    This  form  to  be  naed  if  it  is  desired  to  abide  bj  tbc 

Act,  instead    of    introducing    independent  provisions  and    exclading  it 

altogether.    The  schedule  should  specify  the  particular  kinds  of  improre- 

jnents  mentioned  in  the  Act ;  the  compensation  for  improrements  witfaiB 

Part  3  of  Schedule  I.  to  the  Act  must  be  **  fair  and  reasoonble.** 

(J)  See  p.  822,  note. 
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any  breach  by  the  lessee  of  any  of  the  covts  hinbefe  contd, 
shall  be  in  addon  to,  and  not  in  substiton  for  the  rights  and 
remedies  by  law  given  to  the  lessor,  in  respt  of  or  consequent 
upon  any  such  breach,  whether  by  proceedgs  to  recover 
posBon  of  the  demised  premes,  or  to  recover  damages  or 
orwise,  all  wch  rights  and  remedies  may  be  enforced  or  pur- 
sued in  due  course  of  law  accdly  :  [Provd  always  that  the 
clause  lastly  hinbfe  contd  shall  not  qualify  or  affect  the 
arbitron  clause  hinafter  contd]. 

VI.  Any  dispute  or  question  wch  may  arise  between  the  Arbitration 
pties  resptg  their  rights  or  liabilities  under  these  psnts  or  in 
relon  to  the  contract  of  tenancy  hby  made  shall  be  referred 
to  the  arbitron  of  a  single  referee  if  the  pties  so  agree  or 
orwise  of  two  referees  or  an  umpire  and  such  arbitron  shall 
be  regulated  by  the  provons  in  that  behalf  contd  in  the  Agri- 
cultural Holdings  (England)  Act,  1883,  if  and  so  far  as  the 
case  may  admit,  and  orwise  by  the  Arbitron  Act,  1889  (c). 


PKECEDENTS. 


I- 

AGREEMENT /or  a  Yearly  Tenancy.     Short  Form.        pewj.  r. 

AGREEMT  made  this day  of Between  A.,  of,  Parties. 

<&c.   (hinafter   called   the   landlord,   wch   expression    shall 
include,   &c.,  see  p.  714),  of  the  one  pt,  and  B.,  of,  &c. 
(hinafter  called  the  tenant,  wch  expression  shall  include, 
&c.),  of  the  other  pt. 
1.  The  IjAndlord  agrees  to  let,  and  the  tenant  agrees  to  Agreement 

take  The  Messes^  farm,   and   lands,    called   Farm,  p^^^^jg 

situate  in  the  parish  of ,  in  the  county  of ,  the 

parlars  whof  are  specified  in  the  schdle  hto,  referee  if  need 

be  to  plan,  as  now  occupied  by  ,  with  the  appurts. 

Reservon  of  timber  and  minis,  and  sporting,  ifiiitd,  pp.  809, 

(r)  See  the  Acts  referred  to  ;  and  above,  p.  749,  note. 
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Twac  I.    810.     TiiE  TENANCY  to  be  from  the 


dav  of 


-,  from 


Tenant'i 

agree* 

menlB. 

To  pay 

rent  and 
taxes. 


From  year  yr  to  yr,  until  it  is  determined  at  the  end  of  the  first,  or  any 
to  year.       subsequent  yr,  by  either  pty  giving  to  the  other  six  calr 

Bent.         months'  notice  (a)  in  writing.     At  the  yrly  rent  of  £ , 

payable  half-yrly  [quarterly]  on,  &c.,  the  first  paymt  to  be 

made  on  the day  of next  [and  the  last  payment  to 

be  made  in  advce  one  calr  month  before  the  expiron  of  the 
tenancy]. 

And  the  tenant  hby  agrees 
2.  To  PAY  the  rent  at  the  time,  and  in  mner  afsd. 
8.  To  PAY  all  rates  and  taxes,  except  [land  tax,  tithe 
rent-chge,  and]  landlords*  ppty  tax. 

4.  To  KEEP  the  farmhouse  and  bldgs,  and  all  hedges, 
fences,  and  gates  and  leave  the  same  at  the  end  of  the 
tenanc}',  in  good  tenantable  repair,  he  being  allowed  rough 

timber  for  repairs  within  a  distce  of miles  firom  the 

farmhouse. 
CoDsnme         5.  To  CONSUME  all  the  hay,  straw^  and  root-crops  upon 
P^^<»^°  the  farm. 

6.  To  SPREAD  the  whole  of  the  manure  and  muckyrl? 
upon  the  land. 

7.  To  PRESERVE  all  timber,  timber-like  trees,  and  tellei"s. 

8.  TO  LEAVE  one-third  of  the  arable  land  in  fallow  [tai*e  or 
pea-gi*attan]  in  a  clean  state  for  wheat  at  the  end  of  the 
tenancy  for  the  incomg  tenant. 

Ab  to  white      9.  NoT  TO  grow  two  successive  white  crops  on  the  same 
piece  of  land. 

10.  Not  to  mow  any  pasture  in  two  successive  yrs. 

11.  Not  to  break  up  pasture,  witht  the  consent  in  writing 
of  the  landlord  or  his  landlord,  under  a  penalty  of  £50  per 
acre,  and  in  like  proportion  for  any  less  quantity  than  au 
acre,  such  penalty  to  be  recoverable  immedly. 

12.  Not  to  cut  or  lop  any  timber  or  timber-like  trees. 

13.  After  he  has  given  or  reced  notice  to  quit,  not  to 
cart  any  manure  or  muck  on  to  the  land,  witht  giving  to  the 

(a)  See  the  Agricultaral  Holdings  (England)  Act,  1833,  6.  33  ;  Barhno  t. 
Teal,  15  Q.  B.  D.  601. 


Spread 
mannre. 

Preseire 
timhor. 

Leave 
Callow. 


crops. 

Pasture. 

Not  to 
break  up 
pasture. 


Timber. 
Manure. 
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landlord,  or  his  agent,  six  days'  notice  in  writing  of  his    ^^^-^ 
intention  to  do  so. 

14.  Not  to  destroy  any  game  or  rabbits  except  as  autho-  Game, 
rized  by  the  Ground  Game  Act,  1880, 

15.  Not  to  assign  or  under-let  the  premes  or  any  pt  thof  Not  to 
witht  the  written  consent  of  the  landlord,  or  his  agent.  Msign. 

IC.  That  the  landlord  shall  have  ingress  and  egress,  for  Landlordto 
himself  and  all  psons  authorised  by  him,  to  the  land  and  5*entry 
bidgs,  to  inspect  the  state  of  repair  and  condon   of  the 
premes,  and  to  cut  timber  and  for  sporting  and  preservg 
game. 

And   the   landlord  HBY  agrees  Landlord'i 

17.  To  PUT  the  farmhouse  and  blds^s  in  good  tenantable  ■^" 
repair  at  the  commencemt  of  the  tenancy.  rp^  repair. 

18.  To  FIND  rough  timber  for  repairs  within  miles  pin^ 

from  the  farmhouse.  timber. 

19.  To  pay  the  tenant  on  quitting  for  all  pchased  artificial  Pay  com- 
manure,  one  crop  off,  and  other  tenant  rights,  includg  draing,  ^?^  ^^^ 
accdg  to  the  custom  of  the  country,  as  from  an  incomg  to 

an  outgoing  tenant,  but  the  right  to  compenson  under  this 
clause  is  condonal  on  the  tenant  not  making  any  claim  for 
compenson  under  the  Agricultural  Holdings  (England)  Act, 
1883. 

It   is   HBY  ALSO   AGRD 

20.  That  the  landlord  shall  have  a  right  of  re-entry  on  Proviso  for 
non-paymt  of  the  rent  for  twenty-one  days,  whether  legally  "■*'^*^- 
demanded  or  not,  or  breach  of  any  of  the  tenant's  agreemts. 

In  witness,  &c. 

Schdle  of  Parcels* 

(5)  See  p.  822,  note. 
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n. 

Fuo.  II.   AGREEMENT /or  a  Yearly  Tenancy  in  Lkicesteeshire. 

Ladyday  holding.    Full  Form. 

AGREEMT,  ic,  as  in  Precedent  I.,  to  end  of  the  reservon 

of  sporting. 

TenancTto       ^'^^  TENANCY  shall  be  from  the  25th  day  of  March  next, 

be  from      from  jT  to  }T,  determinable  at  the  end  of  the  first,  or  any 

jear.  subsequent  jt,  on  six  calr  months'  notice  (a)  in  writing  to 

quit  ^ven  by  either  landlord  or  tenant  to  the  other,  At  thf. 

yrly  rent  of  £ ,  payable  quarterly,  on  the  24th  day  of 

June,  4S:c.,  in  every  yr,  the  first  paymt  thof  to  be  made  on 
the  24th  day  of  June  next,  and,  after  notice  to  quit  has  been 
given  by  either  pty,  the  last  quarter's  rent  shall  be  due  and 
payable  in  advce  one  calr  month  before  the  end  of  tbe 
tenancy  [And  at  the  further  rents,  penal  and  addonal  rentSj 
pp.  722,  811]. 

Tenant*!  ThE  TENANT  AGREES 

J^  To  jKiy  rent,  p.  723  ;  taxes,  p.  724 ;  to  reside  p.  814 ;  to 

repair,  p.  813 ;  to  cultivate  land  accdg  to  custom,  p.  815 ; 
not  to  nwxc  grass  land,  p.  816  ;  fonn  x.,  et  seq. ;  to  consume 
hay,  d'C,  on  premes,  p.  815;  to  preserve  trees,  p.  815;  t^ 
preserve  hedges,  p.  816 ;  to  allow  lessor  to  inspect,  p.  817 ; 


Rent. 


Sow  wheat  to  protect  game,  p.  817 ;  not  to  assign,  p.  818 :  And  also  will, 
year.  ui  the  autumn  before  the  tenancy  ends,  sow  wheat  at  the 

pper  time  on  all  the  land,  wch  in  due  coiu*se  ought  to  be 
sown  with  wheat ;  but  if,  at  any  time  after  the  31st  day  of 
October  in  the  last  yr  of  the  tenancy,  he  shall  have  failed  so 
to  do,  or  if  the  landlord  or  incomg  tenant  shall  any  time  be 
dissatisfied  with  the  mner  in  wch,  or  tlie  time  at  wch,  the 
work  is  being  done,  h^  will,  on  being  required  so  to  do  by 
the  landlord  or  the  incomg  tenant,  immedly  deliver  to  either 
of  them  posson  of,  and  permit  him  to  enter  upon,  all  tlie 
land  required  by  the  landlord  or  incomg  tenant  for  the  ppose 
fail  V^*      ^^  being  sown  with  wheat :  And  also  will,  on  the  6th  day  of 


Janaary ; 


(a)  See  p.  828,  note. 
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January  before  the  end  of  the  tenancy,  deliver  to  the  land-   ^^^'  "• 

lord  or  incomg  tenant,  posson  of,  and  permit  him  to  enter 

and  remain  upon  all  the  lands  to  be  fallowed,  or  to  be  sown 

with  pnlse  and  spring  com,  accding  to  the  pper  cultivon  of 

the  farm,  except  such  lands  as  are  then  growing  turnips  : 

And  also  will,  on  the  sd  6th  day  of  January,  provide  in  and  And 

upon  the  farm  for  the  use  of  the  landlord  or  incomg  tenant,  gubllng  for 

from  that  day  until  the  25th  day  of  March  followg,  suffit  J^^["« 

stabling-room,  and  straw  for  bedding,  with  a  pper  quantity' 

of  hay  or  seeds  for  the  working  horses  employed  upon  the 

lands  given  up,  the  value  of  such  hay  and  seeds,  and  the 

herbage   of  the   land   entered  upon,  to  be  pd  for  by  the 

landlord  or  incomg  tenant  at  feeding  prices  on  a  valuon  to 

be  made  in  the  usual  mner  (b) :  And  also  will,  on  the  14th  ?^^^ 

day  of  February  before  the  end  of  the  tenancy,  deliver  to  tumip 

the  landlord  or  incomg  tenant  posson  of  and  permit  him  to  pebruary 

enter  upon  one  half  of  the  tnmip-land  above  excepted  :  or,  if 

the  proper  proportionate  quantity  of  land  shall  in  breach  of 

this  agreemt  not  be  in  turnips  in  the  last  yr,  then  so  much 

as  wd  be  equal  to  one  half  of  the  land  that  ought  to  have 

been  in  turnips,  and  will  deliver  posson  of  the  remr  as  soon 

as  the  turnips  are  eaten  off,  but  the  tenant  shall  not  have  any 

claim  for  eatage  in  respt  of  any  of  the  turnip-land  delivered 

up  before  the  end  of  the  tenancy  :  And  lastly  will  permit  Permit 

the  landlord  and  incomg  tenant  and  their  agents  to  do  all  to  cany 

things  necy  for  carrying  these  regulons,  on  the  determinon  f*J?*^®°^ 

of  the  tenancy,  fully  into  effect.  Landloni'a 

The  landlord  agrees  <«i^«e. 

That  he  will,  on  the  expiron  of  the  tenancy  (subjt  to  the  « 
proYons  hinafter  contd),  pay  or  allow  to  the  tenant  com-  compensa- 
penson  (the   amt  thof  to  be  determined  in  case  of  dispute  of^tenlncy, 
by  arbitron  (c)  ),  at  the  end  of  the  tenancy,  for  unexhausted 
improvemts  and  labour  accrdg  to  the  rules  following,  that  is 
to  say : — 

(h)  This  is  not  affected  by  the  Agricoltaral  Holdings  Act,  1883. 
(c)  This  is  worded  so  as  to  exdade  the  application  of  Re  Dawdy,  15  Q.  B. 
D.  426. 
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PMc^ii.        First,  For  the  cost  of  seed  (provd  always  that  it  is  good 

For  seecl     and  clean),  and  of  the  labour  of  once  ploughg,  and  of  scarifyg, 

and  labour,  harrowg,  and  sowing  the  land  then  sown  with  wheat  in  dae 
course,  and  of  the  labour  pperlj  bestowed  on  clay-land  summer 
fallowed  in  due  course,  wch  is  unfit  for  turnips,  cole,  or  other 
fallow  crop  (provd  such  land  has  been  worked  in  a  good  and 
husbandlike  mner,  but  not  orwise),  and  of  the  seed  and 
labour  of  sowing  such  clay-land  fallow,  and  also  the  cost 
price  of  the  labour  of  sowing  all  grass  and  clover  seeds  sown 
with  the  first  crop  of  corn  after  fallow  turnips,  or  other 
fallow  crop,  in  the  spring  precedg  the  end  of  the  tenancy, 
provd  that  the  tenant  shall  not  stock  the  land  sown  with 

grass  or  clover  seeds  after  the day  of precedg  the 

end  of  the  tenancy. 

Bone  Second.  For  bones  pperl}'  and  beneficially  used  in   the 

yr  precedg  the  end  of  the  tenancy  for  turnips  or  other  green 
crops,  the  whole  of  the  cost  if  used  dry,  and  three-fourths  if 
dissolved  in  acid,  to  be  allowed  exclusive  of  carriage. 

Artificial  Third.  For  guano  or  other  well-known  and  approved  arti- 
ficial manure  pperly  and  beneficially  used  in  the  yr  precedg 
the  end  of  the  tenancy  for  turaips  or  other  green  crops  con- 
sumed by  sheep  on  the  ground  where  grown,  two- thirds  of 
the  cost  price  to  be  allowed  exclusive  of  carriage ;  but 
when  the  crop  has  been  drawn  and  consumed  in  the  yards  by 
cattle,  one  half  of  the  cost  price  to  be  allowed  exclusive  of 
carriage. 

OQ-cake.  Fourth.  For  oil-cake  given  to  cattle  and  sheep,  one-third 
of  the  cost  price  of  that  so  used  within  twelve  calr  months 
before  the  end  of  the  tenancy,  and  one-sixth  pt  of  the  cost 
price  of  that  so  used  in  the  previous  yr,  to  be  allowed 
exclusive  of  carriage. 

Lime.  Fifth.  For  lime   properly   and  beneficially  used  within 

twelve  months  before  the  end  of  the  tenancy,  if  no  crop  has 
been  taken  from  the  land  limed  in  that  yr,  the  whole  cost, 
includg  labour,  to  be  allowed :  if  one  crop  has  been  taken 
from  such  land,  four- fifths  of  such  cost  to  be  allowed,  and  so 
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on,  diminishg  the  allowce  by  one-fifth  for  each  crop  taken   '^>0-  "• 
from  such  land. 

Sixth.  For  claying,  marling,  or  chalking,  a  similar  allowce  OlAyiog, 
to  that  for  liming.  ^ 

Seventh.  For  all  draining  done  by  him  daring  the  last  Dndnage. 
five  yrs  of  the  tenancy,  provd  it  is  well  and  pperly  exted, 
accdg  to  the  rates  followg,  that  is  to  say : — ^the  whole  cost  of 
draining  done  within  twelve  calr  months  before  the  end  of 
the  tenancy ;  four-fifths  of  the  cost  of  draining  done  in  the 
previous  yr ;  and  so  on,  diminishg  the  allowce  by  one-fifth 
for  each  yr  that  shall  have  elapsed  since  the  drainage  was 
done. 

And  it  is  hby  agbd  that  the  valuers  or  valuer  shall  make  Valaen  to 
an  estimate  of  all  sums  due  from  the  tenant  to  the  landlord  ^^^g 
for  arrears  of  rent,  or  for  dilapidons  or  injury  to  the  farm  by  ^  i"^- 
bad  husbandry,  or  breach  of  agreemt  or  prwise  in  any  respt,  breaches 
and  of  the  cost  of  putting  into  repair  and  into  good  tenantable  °*  *?[®^ ^ 
Condon  all  the  bldgs,  gates,  fences,  drains,  water-courses,  deduct 
and  other  things  on  the  farm,  to  the  repair  or  maintence  of  ^J^"*™* 
wch  the  tenant  is  liable,  and  then  being  out  of  repair  or  not  allowed  to 
in  good  tenantable  condon,  and  the  amt  of  such  estimate    ^^^ 
shall  be  deducted  from  any  sums  to  be  due  to  the  tenant  at  the 
end  of  the  tenancy,  or,  at  the  option  of  the  landlord,  shall  be 
pd  to  him  hy  the  tenant  on  demand.  Provo  exclvding  statutory 
right  to  compenson,  p.  826.    Provo  for  re-entry,  p.  743,  "  but 
notwsg  any  such  re-entry,  the  tenant  shall  be  entled  to  all 
outgoing  aUowces  as  before  mentd,  subjt  to  a  dedon  for  rent 
in  arrear,  dilapidons,  and  orwise  as  afsd."     Quiet  enjoymt, 
p.  824.    Arbitron,  p.  827.    In  witness,  &o. 


(a)  Compare  the  Agricaltnral  Holdings  Act,  1883,  s.  6. 
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FRwj.  III.  AGREEMENT  for  a  Yearly  Tenancy  in  Kent  from 

llih  October.     FuU  Form  (a). 


day  of Between,  &c., 


Agreemdiit 
(oiet 

Parcel*. 


From  year 
to  year. 


Rent. 


Landlord 
reoerrea. 

Timber. 
Kinerala. 


Right  to 

resume 

land. 


Right  of 
sporting. 

Right  of 
entry. 


AGREEMT  made  this  — 
Of  in  Precedent  I. 

1.  The  landlord  agrees  to  let,  and  the  tenant  agrees  to 

take,  All   that  farm,  called  Farm,   situate  in  the 

parish  of ,  consistg  of acres  or  thrabouts,  togr  with 

the  farmhouse  and  bldgings  belonging  thto.  To  hold  the 
same  from  the  11th  day  of  October,  18 — ,  from  yr  to  yr, 
until  either  pty  shall  have  given  six  calr  months'  notice  in 
writing  of  his  intention  to  determine  the  tenancy,  in  any 
case  the  tenancy  to  cease  on  the  11th  day  of  October,  18 — , 

At  the  yrly  rent  of  £ ,  payable  on  the  6th  day  of  April 

and  the  11th  day  of  October,  unless,  as  regards  the  last 
half-yrly  paymt,  demanded  at  any  time  within  one  month 
previous  to  the  expiron  of  the  tenancy,  in  wch  case  it  shall 
become  due  immedly  on  such  demand. 

The  landlord  reserves 

2.  All  the  pollard  trees,  tellers  (whether  on  stems  or 
orwise),  timber,  and  timber-like  trees,  with  liberty  of  ingress 
to  plant,  top,  fell,  and  carry  away  the  same. 

8.  All  gravel,  brick  earth,  quarries,  and  minis,  with 
liberty  to  work,  use,  and  carry  away  the  same. 

4.  The  right  to  take  and  resume  land  for  public  bldgs 
and  public  works,  paying  the  tenant  compenson  [in  the  mner 
provd  by  the  41st  section  of  the  Agricultural  Holdings 
(England)  Act,  1883]. 

5.  The  exclusive  right  of  sporting,  subjt  to  the  rights  of 
the  tenant  under  the  Ground  Game  Act,  1880. 

6.  The  free  right  at  all  times  of  entry  for  inspon  and 
other  reasble  pposes. 


(i)  Sco  notes  to  preceding  Precedents  and  Clauses. 
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The  tenant  agrees  ^"o-  ™ 

7.  To  PAY  rent  and  taxes.  "*"* 


8.  To  BESIDE  on  the  premes.  To  pay 

9.  To  KEEP  in  good  repair  the  farm-house,  and  all  the  f^*  ^^ 
bldgs,  fences,  gates,  stiles  [culverts,  pounds],  bridges  and  ^o  reside, 
premes,  the  same  having  been  put  by  the  landlord  in  tenant-  To  npair. 
able  repair  at  the  commencemt  of  the  tenancy  ;  and  the 
landlord,  upon  reasble  notice  finding  and  allowg  on  the 

premes,  or  within  miles  distce,  all  rough  materials 

(except  straw  for  thatching  and  glass),  to  be  fetched  by,  and 

at  the  cost  of,  the  tenant,  all  damages  by  tempest,  above  £20 
at  any  one  time,  or  by  fire,  excepted. 

10.  To  KEEP  the  farm-roads  well  metalled,  and  in  good  To  keep 

_-^^:^  roadfl 

reP^-  .  metalled. 

11.  So  PAINT,  paper,  and  whitewash  the  farmhouse  and  to  paint 
bldgs  internally  every  seven  yrs.  internally. 

12.  To  tab  and  paint  the  exterior  of  the  farmhouse  and  To  paint 
bldgs,  and  other  premes  usually  tarred  and  painted,  every  ®**®™*  y- 
four  years. 

13.  To  BEPAiB  on  [three]  months'  notice.  To  repair 

14.  To  PAY  one-fourth  of  the  cost  of  all  convei'ted  or  sawn  ^^  '*°**^- 

To  bear 

timber  used  in  repairs,  if  found  by  the  landlord,  instead  of  proportion 
rough  timber.  °^  ^.°^ 

^^  /.I  fOiWii  tim- 

15.  To  MAKE  annually  one-seventh  pt  of  the  arable  land  ber. 

a  good  summer  fallow,  to  be  ploughed  not  less  than To  fallow 

times,  with  suitable  dressings,  and  to  keep  the  lands  at  all  geventh 
times  in  a  clean  state,  and  cultivated  accordg  to  the  best  °^  ^^• 
coarse  of  husbandry. 

16.  Not  to  leave  for  seed  any  turnip,  rape,  mustard,  rye-  Not  to 
grass,  mangold,  flax,  or  other  such  seeds  on  the  sd  premes  |J^^  ^^ 
(except  so  much  of  such  seeds  as  may  be  required  annually 

for  seed  by  the  sd  farm),  witht  bringing  on  fifteen  yards 
of  good  rotten  dung  per  acre,  or  an  equivalent  in  other 
manures. 

17.  To  KEEP  up  in  good  plant  not  less  than acres  of  To  grow 

hops.  ^^ 

8  H  2 
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puo.  in.       18.  To  KEEP  the  farm  sufflly  stocked^  and  not  to  stall  off 
To  stock     any  of  the  sheep  depasturg  thron. 

fwnn.  jg^  jj^^  ^^  break  up  any  pasture-land  witht  the  written 

bil^  up  consent  of  the  landlord  or  his  agents  or  to  mow  any  pt  thof  in 
pMtera.  three  successive  yrs,  under  a  penalty  of  j£60  for  every  acre 
so  broken  up,  and  £10  for  every  acre  so  mown,  and  so  in 
proportion  for  any  less  quantity  than  an  acre,  such  penalties 
to  be  recoverable  immedly  as  liquidated  damages,  and 
within  six  months  after  mowing,  where  the  hay  is  not  con- 
sumed on  the  farm,  to  manure  one-tliird  pt  of  the  lands 
mown  with  not  less  than  twenty-five  yards  of  good  rotten 
dung  per  acre,  or  other  manure  equivalent  thto,  and  not  to 

mow  in  any  one  yr  more  than acres  of  the  pasture-land. 

To  con-  20.  To  CONSUME  all  the  grass  hay  upon  the  farm,  unless 

the  landlord  or  his  agent  gives  his  written  consent  to  the 
contrary. 
Not  to  21.  Not  to  carry  off  from  the  faim  any  of  the  hay,  straw, 

hajjke ,    haulm,  clover  or  roots,  witht  bringing  on  to  the  farm  immedlj 
without      in  exchange  four  cubic  yds  of  good  dung  for  every  load  of 
mukurt  on.  hay,  straw,  haulm  or  clover,  so  carried  off,  and  fifteen  yards 
of  good  dung  for  every  acre  of  roots  carried  off,  or  an  equiva- 
lent in  other  manures,  for  such  quantities  resply,  such  manure 
and  dung,  togr  with  manure  made  on  the  farm,  to  be  spread 
in  a  husbandlike  mner  on  the  land  in  every  yr,  or  in  the  last 
3  r  of  the  tenancy,  left  made  up  in  pper  maxhills,  the  tenant 
being  pd  for  his  labour  on  the  same  accding  to  the  custom 
of  the  country. 
Account  22.  To  GIVE,  if  required,  at  every  audit,  an  acct  of  the  straw 

^  W»      and  hay  sold  off,  and  the  manure  brought  on  the  land  in  the 

precedg  yr. 

Not  to  cut       23.  Not  to  prune,  top,  or  lop  any  of  the  timber-trees 

*™   ^'       injuriously,  under  a  penalty  of  j£10  for  each  tree  :  and  not 

to  cut  down  or  destroy  any  of  the  timber,  or  timber-hke 

trees  under  a  penanty  of  £20  for  every  tree,  such  penaUtesto 

be  recoverable  in  the  same  way  as  the  above-mentd  penalties. 

5^r®         24.  To  PRESERVE  all  fruit-trees,  and  plant  fresh  ones  in 

inut-trecs. 

lieu  of  those  dying,  or  becomg  decayed. 
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25.  To  preserve   boundaries   and  prevent    encroachmts,  ^^^»  ™- 
p.  817. 

26.  To  cleanse  ditclus,  p.  818. 

27.  Not  to  assign  or  underlet,  p.  818. 

28.  To  sow  seeds  in  the  last  yr  with  the  wheat  or  spring  Sovaoeda. 
com,  and  not  to  turn  any  stock  or  sheep  into  such  seeds  to 

feed  them  injuriously  after  harvest. 

29.  To  LEAVE,  at  the  end  of  the  tenancy,  two-seventh  pts  Cultivation 
of  the  arable  land  in  a  fit  state,  and  pper  tilth  for  a  wheat  tenancy, 
season  in  equal  proportions  of  clover  ley,  podware,  mangold, 

and  rape. 

30.  To  ALLOW  the  incomg  tenant,  after  the  harvest  in  the  After 
last  yr  of  the  tenancy,  to  enter  the  stubbles  and  plough  the  to  allow 
same  in  case  the  outgoing-tenant  is  unable  or  unwillg  to  j|^^™?*^ 
pform  the  work  required  to  be  done  by  the  new  tenant.  plough. 

The  landlord  agrees  Landlord 

81.  To  FIND,  within  six  weeks  after  notice,  rough  timber  ^^  ^^^ 
or  other  pper  materials  for  repairs  (except  as  afsd)  within  materials 

miles  of  the  premes,  and  to  bear  half  the  expse  of  °'  '*!***"• 

labour,  nails,  gate-irons,  and  staples  in  such  repairs. 

82.  To  rebuild,  in  case  of  fire,  the  house  and  premes  To  rebuild 
within  six  months  upon  such  a  scale  as  the  landlord  shall  ^^^  ^^ 
think  suitable  and  pper  for  the  farm. 

88.  To  allow  the  tenant  for  all  the  hay,  straw,  haulm,  To  allow 

lor  liav 

chaff,  and  litter  left  on  the  farm  at  feeding  price,  and  for  ^c.,  left 
the  clover  left  on  the  farm,  at  sale  price  ;  To  pay  for  all^^^"™- 
labour  on  the  fallows  and  on  the  manures  during  the  lastonfi^^o^ 
jr  ;  To  pay  for  pchased  manures  brought  on  during  the  last  For  pur- 
yr,   and  from  wch  no  benefit  has   been    derived   by  the  ®^*^ 

J  '  "^  manarea. 

tenant,  except  any  unreasonably  and  unnecessarily  pchased 
and  except  any  brought  on  under  Clause  21  (a) ;  To  pay  for  Seeds, 
seeds  sown  reasonably  and  seasonably  by  the  tenant  accdg 
to  his  agreemt ;  To  pay  for  all  labour  pperly  bestowed  upon  Labour  on 
stubbles  after  harvest,  unless  the  landlord  shd  have  signified  ®*"***^^®"' 
that  he  did  not  require  any  such  labour  bestowed,  but  the 


(a)  Compaie  Agricultural  Holdings  Act,  1883, 8.  6  (b). 
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Use  of 
bams. 

For  bop 
poles. 

For  under- 
wood. 

For  paint. 

For  oil- 
eake,  &c 


?Eio.  III.  tenant  to  be  in  such  case  found  all  reasonable  work  for  his 
horses ;  To  allow  the  tenant  the  use  of  the  bams  until  the 

day  of next  after  the  end  of  the  tenancy ;  To  pay 

for  hop-poles  on  not  exceedg acres  of  land  ;  To  pay 

for  the  underwood  down  to  the  stub ;  To  pay  for  tar  and 
paint  wch  has  been  pperly  used  on  the  premes  by  the  tenant ; 
To  pay  the  tenant  one -fourth  pt  of  the  cost  price  of  all  lin- 
seed, rape,  or  cotton  cake  consumed  by  cattle  or  sheep  during 
the  last  yr  of  the  tenancy,  and  also  one-eighth  pt  of  all  com 
fed  by  cattle,  sheep,  or  swine,  provd  there  has  been  no  crop 
taken  from  the  manure  or  the  fields  since  the  feeding. 

84.  The  above  allowces  to  be  in  substiton  for  compenson 
provd  by  statute,  p.  826. 

35.  For  quiet  enjoymt  by  the  tenant  on  paymt  of  rent 
and  pformce  of  this  agreemt  witht  interruption  by  the  land- 
lord or  any  one  claimg  under  him. 

66.  The  landlord  shall  have  a  right  of  re-entry  on  non- 
paymt  of  rent  within  twenty-one  days  after  the  day  for 
paymt,  whether  demanded  or  not,  or  on  breach  of  any  of  the 
agreemts  on  the  pt  of  the  tenant  [or  on  his  becomg  bkpt,  or 
enterg  into  liquidon  or  compoundg  with  his  creditors]. 

87.  Arbitron,  p.  827.     As  witness,  &c. 


For  qniet 
enjoy- 
ment 


ProTiBo  for 
re-entry. 


IV. 

pRiaiv.  AGREEMENT  for  a  Yearly  Tenancy  in  Worcester- 
shire (a). 

Pasties,  as  in  Precedent  I. 

1.  Agreemt  to  let,  dc,,  as  in  Precedent  I.,  clause  i. 
The  tenant  hby  agrees  as  follows  : — 

2.  To  pay  rent,  p.  723. 
8.  To  pay  rates  and  taxes,  p.  724. 


Tenant 
agrees 


(a)  See  notes  to  preceding  Precedents  and  Clanses 
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4.  And  also  will  pay  in  like  mner  such  further  rent  as  ^*^-  '^' 
shall,    &c.,    ''in    underdraing    the    sd    premes,"   p.  812, 
clause  y. 

5.  Add  appropriate  provons  as  in  precedg  forma,  as  to  any 
matters  notprovdfor  in  thefoUowg  clauses, 

6.  All  hay,  straw,  roots,  cabbages,  and  other  food  for  To  con- 
cattle  grown  upon  the  sd  farm  shaU  be  consumed  thron,  or  5^^^' 
if  sold,  one-half  of  the  proceeds  of  such  sale  shall  within 

six  months  after  the  sale  be  expended  in  manure  approved 
by  the  landlord  or  his  agent,  to  be  applied  either  to  green 
crops,  or  to  the  pasture  land,  the  other  half  in  oil-cake  or 
linseed  to  be  given  to  cattle  or  sheep.  All  manures  whether 
made  from  the  produce  of  the  farm,  or  pcbased  in  exchange 
for  such  produce  sold,  shall  be  used  upon  the  sd  farm,  or  in 
the  last  yr  of  the  tenancy  left  for  the  benefit  of  the  succeedg 
tenant.  Notice  shall  be  given  by  the  tenant  to  the  landlord 
or  his  agent  previous  to  any  such  sale  of  hay,  &c.,  as  above, 
and  vouchers  shall  be  produced  for  the  manure  or  oil- cake 
bought  instead  thof.  If  any  hay,  &c.,  as  above,  be  destroyed 
or  damaged  by  fire  the  value  thof  shall  be  expended  in  the 
pchase  of  other  hay,  &c.,  as  above,  or  in  manures  and  oil- 
cake in  the  same  mner  as  if  such  hay,  &c.,  as  above,  had 
been  sold. 

7.  The  land  shall  be  kept,  durg  the  tenancy  under  this  To  £ann 
agreemt,  in  a  clean  and  good  state  of  cultivon  and  so^™^^^* 
cropped  that  at  the  expiron  thof  the  arable  land  shall  be  in 

the  condon  hinafter  mentd,  or  the  tenant  shall  pay  to,  or 
be  pd  by,  the  landlord  for  any  deviation  thfrom  such  sum  as 
shall  be  determined  by  arbitron,  as  hinafter  mentd. 

8.  One  half  of  the  arable  land  shall,  on  such  expiron  On  ter- 
of  the  tenancy,  be  clean  and  in  good  condon  and  fit  to  plant  ^^^^f' 
with  white  straw  crops.    Of  such  half  pt,  one  moiety  shall  have  l*nd  to 
been  fallowed  (with  or  witht  green  crops)  durg  the  previous  for  whita 
summer ;   the  other  moiety  thof  shall  have   been   wholly  ^^^^  ^***P' 
under  clover  or  mixed  grass  seeds,  or  pt  in  clover  and  the 

rest  beans  or  peas  after  being  manured,  none  of  the  clover 
or  other  grasses  having  been  allowed  to  stand  for  seed. 
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PEiM^.  9.  One-fourth  of  the  arable  land  shall  have  been  sown 
One-fonrtli  iQ  the  spring  of  the  yr  precedg  the  terminon  of  the  tenancy 
1^  wi^  with  clover  or  other  pper  mixed-grass  seeds  upon  land 
cloTer.  fallowed  the  previous  yr  and  clean;  the  seeds,  sowg»  and 
harrowg  to  be  pd  for  by  the  landlord  or  his  incomg  tenant 
provd  they  have  not  been  grazed  after  harvest. 
Not  more        jQ^  jjoT  MORE  than  one  fourth  of  the  arable  land  shall 

than  one-  .  .  . 

fourth  of     require  to  be  fallowed  in  the  yr  after  the  terminon  of  the 
i^uiie       tenancy,  nor  require  an  outlay  of  more  than  fifty  shillings 
fallowing,    per  acre  to  clean  it*    If  it  requires  less  than  that  sum  the 
landlord  or  his  incomg  tenant  shall  pay  the  diffce,  if  more 
than  that  sum  the  tenant  shall  pay  it. 
11.  Arbitron  clause,  p.  827. 
Datiee  of        12.  The  REFEREE  or  referees  or  umpire  shall  first  con- 
re  eiees.      gj^g j  y^Q^f  far  the  state  of  the  farm  differs  if  at  all  from  that 
hrin  stipulated,  and  shall  decide  whether  the  tenant  or  the 
landlord  or  his  incomg  tenant  is  entled  to  any  and  what 
compenson  on  acct  of  such  variation.    He  or  they  shall 
then  settle  the  other  claims  between  the  pties  upon  the 
followg  basis, 
^"id  ^^       ^^'  "^^^  LANDLORD  or  his  incomg  tenant  shall  pay  after 
cording  as  the  rate  of  fifty  shillings  per  acre  for  all  land  in  excess  of 
land  ia^or    one-half  wch  under  the  above  condons  is  fit  to  be  planted 
is  not        with  white  straw  crops  or  shall  be  pd  by  the  tenant  at  the 
white  straw  Bame  rate  for  all  short  of  one-half  of  the  arable  land  so  fit. 
crops.  14^  jq^o-j  Lpgg  ti^an  one-fourth  of  the  clover  or  mixed  grass 

tiviSon  of  seeds  shall  be  mown  for  hay  durg  the  last  yr  for  the  use  of 
cloTer.       and  to  be  pd  for  by  the  incomg  tenant.    For  the  remr  of 
the  land  whron  clover  or  other  grasses  have  been  grazed  the 
whole  summer  by  sheep,  the  incomg  tenant  shall  pay  after 
the  rate  of  forty  shillings  per  acre,  provd  such  land  be  clean, 
and  that  only  one  crop  of  com  has  been  taken  since  the 
previous  fallow. 
Tenant  to       15,  Xhb  TENANT  shall  be  entled  to  the  sum  of  fifty  shil- 
fallows.      lings  per  acre  for  all  clean  fallows,  whether  after  vetches 
eaten  while  green^  or  bare  fallows.    If  not  clean  and  ready 
to  plant  with  com,  the  cost  of  makg  them  so  shall  be  de- 
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ducted.    For  all  root  crops  he  shall  be  pd  the  value,  not  the  ^bw-  »▼■ 
cost  of  cultivon,  provd  the  land  be  clean.    If  it  be  not  so 
the  cost  of  cleang  it  shall  be  deducted. 

16.  If  the  tenant  has  not  sold  hay,  &c.,  as  above,  claxise  6,  Tenant  to 
and  has"pchased  manures  within  the  last  two  yrs  of  the^^^^^^ 
tenancy,  or  if  he  has  pchased  manures  in  excess   of  the  «>ld,  and 
quantity  required  to  replace  the  hay,  dc,^  as  above,  so  sold,  ^J^' 
he  shall  be  pd   one-half   the   cost    of  all   such    pchased  ™^'*°!!?« 
manures  in  excess  of  the  quantity  so  required  wch  shall  cake, 
haye  been  applied  to  green  crops  or  grass  land  in  the  last 

yr  of  the  tenancy,  and  one-fourth  of  the  cost  of  that  in  the 
last  yr  but  one,  such  cost  not  havg  exceeded  forty  shillings 
per  acre.  He  shall  be  pd  for  all  unprepared  bones  and  lime 
used  upon  any  arable  land  durg  the  last  four  yrs  of  the 
tenancy,  deductg  one-fourth  for  every  yr's  use ;  and  on 
pasture  land  durg  the  last  six  yrs,  deductg  one-sixth  for 
every  yr's  use,  provd  that  such  pasture  land  has  not  been 
mown  in  that  time  ;  and  for  every  other  fertilizer  of  a  per- 
manent nature  such  allowance  as  the  arbitrators  may  deter- 
mine ;  and  also  one-half  of  the  cost  of  all  oil-cakes  or  lin- 
seed consumed  durg  the  last  yr,  and  one-fourth  of  that  in 
the  last  yr  but  one,  provd  such  oil-cake  or  linseed  has  been 
given  to  cattle  and  sheep,  and  does  not  exceed  the  average 
of  the  four  yrs  precedg  the  last  yr  of  the  tenancy. 

17.  Ths  tenant  shall  not  retain  any  pt  of  the  bldgs  or  Tenant  to 
land  after  the  terminon  of  his  tenancy  (except  the  use  of  the  J^<5" 
bams  for  threshg  and  winnowg  only),  but  shall  be  pd  the  l»nui  after 
value  of  all  hay,  &c.,  as  above,  clause  6,  remaing  on  the  tion/^ 
premes.     The  referee  or  referees  or  umpire  shall  fix  the 

times  for  threshg  and  deliverg  such  straw  to  the  incomg 
tenant. 

18.  The  tenant  shall  be  pd  such  sum  as  the  referee  or  Tenant  to 
referees    or    umpire    may    determine    for    all    permanent  ^^^^^^ 
improvemts  made  with  the  sanction  in  writg  of  the  landlord  improTe- 

,  .  .  menta. 

or  his  agent. 

19.  In  case  the  tenancy  shall  determine  by  bkptcy  orArbitra- 
arrangemt  or  compon  with  or  for  the  benefit  of  creditors  the  appiy^on 
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bank- 
ruptcy. 


FRwj.  IT.  arbitaron  clause  shall  apply*  and  the  referee  or  referees  or 
umpire  shall  have  full  power  to  adjudicate  on  all  questions  of 
compenson,  havg  regard  to  the  time  when  the  tenancy  so 
determined;  and  the  tree  for  creditors  shall  stand  in  the 
place  of  the  tenant. 

20.  Provon  that  compenson  provd  for  ahaU  be  in  lieu  of 
statutory  compenson,  p.  826. 

21.  Proviso  for  re-entry,  p.  743.    In  witness,  &c. 


PftlO.  ▼. 


Parties. 


Wit- 
neaaeth. 

Demise. 
ParcelB. 


Haben* 
dum. 

Toleaaeo 
for  teim. 


V. 

LEASE  for  a  Term  (a). 


THIS  INDRE  made  the 


day  of 


•,  Between 


A.,  of,  &c.  (hinafter  called  the  lessor,  wch  expression,  &c., 
see  p.  714),  of  the  one  pt,  and  B.,  of,  &c.,  farmer 
(hinafter  called  the  lessee,  wch,  &c.),  of  the  other  pt, 
WITNETH,  that  in  conson  of  the  rents  and  covts  on  the 
pt  of  the  lessee  hinafter  reserved  and  contd,  the  lessor  doth 
hby  demise  unto  the  lessee  All  that  messe  or  farmhouse 
and  all  those  pieces  of  land  situate  in  the  parish  of  — r^ ,  in 

the  coy  of ,  known  as Farm,  as  the  same  are  now 

in  the  occupon  of ,  and  wch  are  more  parlarly  described 

in  the  schdle  hrunder  written,  referee  if  need  be  to  plan,  the 
numbers  in   wch   schdle  [and  plan]  correspond  with  the 
numbers  in  the  ordnance  map  of  the  sd  parish.     Reservon  of 
timber,  p.  809 ;  minis,  p.  810 ;  sporting,  p.  810.     To  hold 

the  premes  Unto  the  lessee  from  the day  of ,  for 

the  term  of yrs,  Reservon  of  fixed  rent,  p.  720 ;  [^penal 

rents,  p.  811 ;  improvemt  rents,  p.  812  (b)  ]  ;  the  rents  to  he 

(ja)  See  notes  to  preceding  Precedents  and  Clanses. 

(fi)  In  the  lease  from  which  this  precedent  was  taken  the  improyement 
rents  were  £5  per  cent,  on  snms  expended  on  improvements  other  than 
oottagesi  and  £4  per  cent,  on  sums  expended  on  cottages. 
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pd  dear  of  dedona,  p.  812 ;    Covta  by  lessee  to  pay  rent,    '"°- ^* 
p.  723 ;  pay  taxes,  p.  724  ;  to  reside,  p.  814  ;    [to  pay  for  LoMee's 
draining,  p.  813] ;  to  repair,  p.  813  ;  not  to  alter  the  condon  «>^'**"*«» 
of  the  premeSy  p.  814 ;  to  insure  and  rebuild,  p.  732 ;  to  clear   . 
out  ditches,  p.  813 ;  to  cultivate  a^ccordg  to  custom,  p.  814 ; 
insert  the  special  stipulons  (if  any)  to  be  observed,  first  as  to 
cultivon  of  arable,  then  of  meadow  or  pasture  land,  and  lastly 
as  to  the  cutting  of  underwood  and  preservon  of  timber,  dc, 
see   above,  pp.   814  to  817  ;    the  details  of  these    clauses 
in  each  case  wUl  depend  on  the  nature  of  the  farm  and 
the  custom  of  the  district ;  to  preserve  hedges,  p.  816 ;  to 
allow  lessor  to  inspect,  p.  817 ;  {to  keep  afield  book,  p.  817] ; 
to  protect  game,  p.  817 ;  not  to  assign  or  underlet,  p.  818 ; 
covts  (c)  as  to  method  of  cultivon  durg  the  last  two  or  three 
yrs  of  tenancy,  see  above,  pp.  818  to  820,  830,  836,  839,  840 ; 
to  deliver  up  at  end  of  term,  p.  820 ;  Power  of  re-entry, 
p.  748  ;  Provo  as  to  sales  under  distress  of  things  covted  to  be 
consumed  on  the  premes,  p.  825 ;  covt  by  lessor  to  provide  Lonor's 
materials  for  repairs,  p.  821 ;  to  allow   tenant   to  destroy  ^^^^^ 
rabbits,  p.  821 ;  to  compensate  for  unexliausted  improvemts, 
see  pp.  822,  829,  831,  837,  840;  Provon  that  compenson 
is  to  be  in  suistiton  for  statutory  compenson,  p.  826 ;  for 
quiet  enjoymt,  p.  824 ;  arbitron  clause,  p.  827.    In  witness, 
&c. 

Schdle  of  peels. 


(c)  The  details  of  these  clauses  in  each  case  must  be  settled,  having  refer- 
ence not  only  to  the  natare  of  the  farm  and  the  county  in  which  it  is  situ- 
ated, bnt  also  to  whether  the  tenant  is  restricted  as  to  the  mode  of  cultivation 
during  the  earlier  part  of  the  term. 


844  LEASES  (agricultubal). 


PBBC  TI. 


VI. 

Le€ue  of  Sporting  Rights  (a). 

THIS  INDRE  made  the day  of between  A., 

of,  &o.  (hinafter  called  the  lessor,  wch  expression  shall 
include  the  pson  or  psons  for  the  time  being  entled  to  rece 
the  rent  hby  reserved  where  the  context  so  admits)  of  the 
one  pt,  and  B.,  of,  &c.   (hinafter  called  the  lessee,  wch  ex- 

jnt-  pression,  Ac,  see  p.  714),  of  the  other  pt ;  WITNETH  that 

in  conson  of  the  rent  and  covts  on  the  pt  of  the  lessee 

^•nt^  hinafter  reserved  and  contd,  the  lessor  doth  demise  unto  the 
lessee  the  exclusive  right  with  friends,  servants,  and  others, 
of  shooting  [hunting,  coursing,  fishing,  fowling],  and  sport- 
ing over,  and  taking  all  and  all  mner  of  game  [woodcocks, 
snipes,  quails,  landrails]  (6),  hares,  rabbits,  wild  fowl,  and 
fish  [and  of  trapping  vermin]  upon  and  from  the  lands, 
woods,  and  hereds  described  in  the  schdle  hto,  subjt  as  to 
such  of  the  sd  lands,  woods,  and  premes  as  are  in  the  oc- 
cupon  of  tenants  of  the  lessor  to  the  rights  conferred  upon 
the  sd  tenants  by  their  leases  or  agreemts  of  tenancy  or  bj 
law ;  WITH  power  to  enter  upon  all  the  sd  premes  for  the 
pposes  afsd  or  for  preservg  the  game,  wild  fowl,  or  fish  [and 
to  have  and  carry  away  for  his  own  use  the  game,  rabbits, 
and  other  animals  of  the  kinds  afsd  there  killed  and  taken 
by  him]  (r) ;  To  hold  the  same  unto  the  lessee  for  thetenn 

of 3TS,  from  the  day  of ,  determinable  as 

hinafter  mentd,  pajring  therefor  yrly  during  the  sd  tern 


tion  of 

'^^  (a)  ThiB  demise  must  be  by  deed,  see  Bird  v.  Higginson,  6  A.  j:  E.  &24. 

Bj  Tirtne  of  the  Ground  Game  Act,  1880, 43  &  44  Vie,  c.  47,  this  lease  cannot 
interfere  with  the  right  of  the  tenants  in  occapation  of  the  land,  or  of  the 
lessor  himself  when  he  is  in  occupation,  to  kill  ground  game  ;  but  the  lesee 
has  full  power  to  institute  l^^l  proceedings  as  if  he  were  the  exdosiTe  owner 
of  the  sporting  rights.  As  to  the  right  to  turn  out  game  bred  on  other  land, 
see  Birkbeek  t.  Paget,  31  Bear.  403. 

(ft)  See  p.  810,  note  (d). 

(r)  This  right,  whether  expressed  or  implied,  makes  the  demise  one  of  tf 
interest  in  land  as  distinguished  from  a  mere  licence,  Wrbher  v.  Let,  9  Q.  B. 
D.  315. 
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hby  granted,  and  so  in  proportion  for  any  less  time  than  a  »mo^i. 

yr  the  rent  of  £ ,  witht  any  dedon,  by  equal  quarterly 

[half-yrly]  paymts,   &c.,  see   p.   720  [saving  and  reservg  Bight  of 
to  the  lessor  full  and  free  liberty  to  cut  and  fell  timber  on  J|^^ 
the  sd  lands  and  premes,  and  to  cut  down  or  grub  up  the  timber  (dy, 
underwood  growing  thron]  ;  covts  by  lessee  to  pay  rent,  p.  728,  Lesaee's 
omitting  the  words  "  except  as  afsd  ;  *'  to  pay  rates  and  taxes^  oovenante. 
p.  724  **  upon  the  sd  rights  and  privileges  hby  demised  or 
on  the  owner  or  occupier  in  respt  thof ;  "  And  will  keep  To  keep 
down  the  number  of  hares  and  rabbits  on  the  sd  premes  so  ^^"^   "** 
as  to  prevent  them  from  becoming  injurious  at  any  time  to  ra*>bite. 
the  woods  of  the  lessor  or  the  crops  of  his  tenants  (e) ;  And 
shall  from  time  to  time  pay  to  the  lessor  compenson  for  any 
mischief  or  damage  that  shall  be  done  at  any  time  by  the  sd 
hares  and  rabbits  to  the  said  woods  or  crops  [And  also  will  Tu  keep  ap 
at  the  expiron  or  sooner  determinon  of  the  sd  term  leave  in  ^^  ^ 
or  upon  the  sd  premes  a  breeding  stock  of  game  and  hares 
equal  to  that  wch  now  exists  thron] ;  And  further  that  the  Not  to 
lessee  will  not  at  any  time  during  the  sd  term  assign  or  ■^P**  «*^ 
underlet  the  rights  and  privileges  hby  granted  or  any  pt  thof 
witht  the  previous  consent  in  writing  of  the  lessor;  ANDTokeepoflf 
will  at  all  times  durg  the  sd  term  employ  a  pper  keeper  or  paasen, 
keepers  to  protect  the  wood  and  underwood  upon  the  sd  ^^ 
premes,  and  to  warn  off  all  psons  who  durg  the  sd  term  shall 
sport  or  orwise  poach  or  trespass  thron  in  pursuit  of  game 
or  rabbits;  And  will  pay  all  expses  of  and  relatg  to  the 
prosecon  of  trespassers  in  search  of  game  ;  And  will  not  do 
or  permit  any  spoil  or  damage  whatsr  to  the  sd  lands  and 
premes  or  the  crops  thron  ;  Provd  always,  &c.,  as  in  power  Power  for 
of  re-entry,  p.  743,  down  to  "  creditors,"  then  and  in  any  determine 
such  case  it  shall  be  lawful  for  the  lessor  by  notice  in  writg  ^••■•' 
under  his  hand  to  determine  this  psnt  demise,  and  thrupon 

(d)  ThiB  right  does  not  leqaire  express  reseryation,  Oearns  y.  Baker,  10 
Ch.  355. 

(e)  The  lessor  can  recover  under  this  coyenant  only  nominal  damages  for 
injuiy  inflicted  on  a  tenant  and  not  on  himself,  and  for  which  he  is  not  liable 
to  the  tenant,  West  y.  Houghton,  4  C.  P.  D.  197. 
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y*  these  psentis  and  the  rights  and  priyileges  hb  j  granted  shall 

absolutely  cease  and  become  void  (bat  witht  prejudice  to  any 

right  of  action  or  remedy  wch  shall  have  accrued  to  the 

lessor  in  respt  of  any  breach  of  any  of  the  coYts  and  provons 

hrin  contd) ;  covt  by  lessor  for  qviet  enjoymt,  p.  741,  "  of  the 

Povw  to     rights  and  privileges  hby  demised  *' ;  [Provd  always,  kc, 

dHu^mxaib   ^^^  ^^  shall  be  lawful  for  the  lessor  at  any  time  dug  the 

ri^ti  M  to  term  hby  granted  to  determine  the  rights  and  privileges  hby 

th«  Und.     demised  as  to  any  pt  or  pts  of  the  sd  lands,  woods,  and 

premes  not  exceedg  in  the  whole acres,  making  com- 

penson  for  the  same  by  a  redon  of  the  rent  hby  reserved, 
the  amt  of  such  redon  to  be  fixed  in  case  of  dispute  by 
arbitron  under  the  proven  hinafter  contd].  Arbitron  clause, 
p.  827.    In  witness,  &c. 

Schdle  of  lands. 
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I.  AUi  THOSE  pieces  of  land,  &c.,  described  with  referee  to  Unopened 
ichdle  and  map,  p.  404,  and  all  coal,  cannel,  ironstone,  bldg-  J^JJ^T* 
stone,  and  clay,  or,  ''  and  all  that  mine,  bed,  or  seam  of  coal 

called ,  [and  all  other,  if  any,  the  mines,  beds,  or  seams 

of  coal  overlaying,  or,  '  situated  below,'  the seam]  and 

all  seams  or  beds  of  fireclay  associated  and  capable  of  being 

worked   in   conjunction  with  the  seam,  [or  with  any 

such  other  mine  or  seam  of  coal  as  afsd],**  or,  "and  all 
mines,  veins,  and  beds  of  tin,  tin  ore,  copper,  copper  ore, 
lead,  lead  ore,  and  other  metals,  ores,  and  metallic  minis 
whatsr,"  situate,  lying,  and  being  in  or  under  the  sd  pieces  of 
land.  Togr  with  full  liberty  and  power  for  the  lessees  (6),  their 
agents  and  workmen,  &c.,  to  work  mines,  see  below,  form  v. 

n.  Full  and  exclusdte  liberty  and  license  to  search  Mines 
for,  dig,  mine,  and  work  all  coal,  ironstone,  bldg-stone,  and  ^^^^ 
clay,  for  various,  see  last  form,  situate,  lying,  and  being  in 
or  under  all  those  pieces  of  land,  &c.,  and  all  [coal,  &c., 
and  other  minis]  there  found  to  get,  raise,  convert  [make 
merchantable  and  fit  for  sale]  and  carry  away  for  their  own 
use. 

m.  All  those  pieces  of  land  situate,  &c.,  and  all  the  Opened 
bldgs  and  erons  thron,  and  the  pits  and  shafts  now  open  ^^^^^ 

pftrtof 

(a)  As  to  coal  mines,  see  the  Coal  Mines  Regulation  Act,  1887,  60  &  51  •"*•**• 
Vic,  c.  58,  especially  ss.  36, 37, 38.    As  to  other  mines,  see  The  Metalliferoos 
Mines  Regolation  Act,  1872,  85  k  36  Vic,  c.  77,  especially  ss.  12, 13, 14.    As 
to  mines  royal,  sec  32  Sol.  J.  657. 

(6)  As  mining  leases  are  commonly  taken  by  two  or  more  lessees,  the  word 

**  lessees  "  in  the  plural  is  used  throughout  these  forms. 
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thron,  and  known  as  the  coUiery,  and  the  engines, 

boilers,  and  other  fixed  machinery,  fixtures,  and  works,  in, 
upon,  under,  or  about  the  same :  And  also  all  coal,  iron- 
stone, bldg-stone,  and  clay,  or  as  the  case  may  be,  within  or 
under  the  same  pieces  of  land,  or  within  or  under  all  those 
pieces  of  land,  situate,  &c. :  And  also  all  railways,  tram- 
ways, roads,  way-leaves,  easemts,  and  conveniences  belong- 
ing to  or  used  in  connon  with  the  sd  colliery  and  works. 
Slate  rv.  All  those  slate  rocks,  slate  quarries,  and  beds  of 

qnAmea.  ^^iq  q{  whatsr  description  and  quality,  wch  now  are  or  at 
any  time  or  times  hrafter  during  the  term  hby  granted,  shall 
or  may  be  opened  and  discovered  in,  upon,  or  under  the  pieces 
of  land,  &c. :  And  also  all  tramways,  inclines,  and  other 
roads,  levels,  drifts,  and  works,  now  existg  upon  or  under 
the  sd  lands  hinbfe  described  [and  upon  or  under  the  lands, 
&c.,  being  lands  not  comprd  in  the  demise"},  and  used  or  intd 
for  getting,  raising,  or  transportg  the  slate  from  the  lands 
and  hereds  hinbfe  described,  or  for  pposes  connected  thwith, 
and  all  trams,  plates,  and  fixtures  in  or  about  the  same. 
Liberty  V.  And  ALSO   LIBERTY   and   power  for  the  lessees,  their 

minw' fa),  ^g^^^  ^^^  workmen,  [to  enter  upon  the  lands  afsd,  and]  to 
search  for,  win,  work,  get,  raise,  convert,  [make  merchant- 
able and  fit  for  sale]  and  carrj'  away  the  [coal],  and  other 
produce  of  the  mines  and  premes  hby  demised,  but  witht 
enterg  upon  the  surface  of  any  of  the  sd  lands  except  the 

lands  coloured on  the  sd  map,  [and  witht  disturbg  or 

damaging  any  bldgs  now  existg  [or  hrafter  erected  for  agri- 
cultural pposes  or  with  the  consent  of  the  lessees  (6)  ]  on 

the  sd  lands  coloured  ,  and  witht  interferg  with  any 

railway,  tramway,  road,  works,  or  privileges  of  any  other 

lessees  of  coal,  stone,  or  other  mines  or  minis,  belonging  to 

the  lessor]. 

Liberty  to       VI.  And  ALSO  LiBERTT  and  power  for  the  pposes  afsd  and 

and  midke    ^  Other  pposes  connected  with  the  due  and  pper  managemt, 

works.         . — 

(a)  See  another  form,  p.  406. 

(()  If  the  coyenant  extends  to  future  buildings  these  restrictive  words  may 
sometimes  be  necessary  to  prevent  unfairness  to  the  lessees. 
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working,  and  developmt  of  the  sd  mines  and  premes,  [to 
use  and  maintain  the  existing  pits,  shafts,  railways,  tram- 
ways, roads,  colliery,  bldgs,  machinery,  and  woriss,  on  or 
under  the  sd  lands,  and  to  deepen  existg  pits  and]  to  sink 
such  pits  and  shafts,  to  drive  such  planes,  levels,  adits, 
snmphs,  waterways,  and  airways,  to  erect,  construct,  and 
maintain  such  engines,  machinery,  dressing  floors,  bldgs, 
workshops,  storehouses,  cottages,  [coke  ovens,  iron  furnaces, 
brick-kilns,  lime-kilns],  erons  and  things,  and  to  form  all 
such  railways,  tramways,  and  other  roads  and  commimicons, 
spoil  heaps,  and  other  conveniences,  in,  over,  and  under  the 
sd  lands  as  may  be  necy  or  convenient. 

vn.  And  also  liberty  and  power  to  quarry  and  get  stone,  Liberty  to 
sand,  gravel,  and  other  bldg  and  road  materials  from  some  ^'**^' 
convenient  pt  or  pts  of  the  sd  lands  [to  be  selected  from 
time  to  time  by  the  lessor],  and  to  use  and  employ  the  same 
for  the  pposes  of  the  mines  hby  demised,  and  the  works 
belonging  thto,  [but  not  for  sale,  or  for  the  eron  of  dwellg- 
houses  on  the  sd  lands,  nor  for  the  eron  of  bldgs  of  any 
kind  on  any  other  lands,  nor  for  any  ppose  whatsr  connected 
with  other  lands  or  the  mines  thereunder],  witht  paymt  of 
any  rent  or  royalty  for  the  same. 

vni.  And  also   liberty  and  power   to  carry  away  and  Li^^y  *o 
convert  to  their  own  use  all  bldg  and  other  stone,  gravel,  baUding- 
sand,  and  road  material,  wch  may  be  got  in  the  course  of  ■*^'**'  . 
working  the  sd  mines  witht  paymt  of  any  rent  or  royalty  for 
the  same. 

IX.  And  also  liberty  and  power  to  get  common  brick  Liberty  to 
clay,  sand,  and  other  substances  to  be  used  in  the  manu-  ^^  make 
factnre  of  bricks  on  any  pt  of  the  sd  lands  [to  be  selected  by  **"^^  (*')• 
the  lessor],  and  to  manufacture  the  same  into  bricks  [at  any 
such  place  as  last  afsd],  and  to  use  such  bricks   for  the 
pposes  of  the  mines  hby  demised,  and  the  works  belonging 
thto>  witht  paying  any  royalty  for  such  as  shall  be  used 
[for  the  pposes  of  the  sd  mines,  or]  for  erectg,  makg,  or 

(c)  YoT  another  form,  see  lease  of  a  brickfield,  poH^  p.  896. 
K.E. — VOL.  I.  3   I 
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liberty 

to  QM 

water. 


The  mue, 

another 

form. 


Libertjto 
make  a 
lerel  and 
railway 
oyer,  and 
dejKieit 
spoil  on 
adjoining 
landi. 


Liberty 
to  work 


repairg  any  bldg,  workshop,  kiln,  clamp,  furnace,  oven,  or 
other  eron  or  work  hby  [demised  or^  anthorised  to  be 
erected  or  made  on  the  sd  lands,  [but  paying  a  royalty  of 

shillings  per  thousand  for  all  bricks  wch  shall  be  taken 

away  from  the  same  lands]. 

X.  And  also  liberty  and  power  (so  far  as  the  lessor  can 
grant  the  same)  to  use  and  enjoy  for  any  of  the  works  or 
operons  afsd,  any  streams,  watercourses,  springs,  or  water 
in  or  upon  the  sd  lands,  and  to  divert,  stop  or  dam  up  any 
such  stream  or  watercouse,  and  to  make,  construct,  and 
maintain  any  watercourses,  culverts,  drains,  or  reservoirs, 
for  any  of  the  pposes  afsd,  [but  not  so  as  to  deprive  any 
house  of  a  pper  supply  of  water,  or  in  any  way  to  foul  or 
pollute  the  water,  or  to  interfere  with  the  rights  of  any  other 
lessees  of  mines  or  minis  belonging  to  the  lessor  or  of  any 
other  psons  entled  to  the  use  of  such  water].  See  Prec.  I., 
clatLse  4,  p.  881. 

XI.  And  also  liberty  and  power  to  use  and  divert  all 
waters  and  watercourses  within  the  sd  lands  for  the  workg 
of  the  sd  mines,  provd  that  such  diversion  of  any  water- 
course can  be  made  witht  prejudice  to  any  psons  other  than 
the  lessor  entled  to  the  use  thof,  and  to  make  any  reservoirs 
or  any  watercourses  or  leats  for  conveyg  the  same  or  any 
other  streams  of  water  in,  over,  or  through  the  sd  lands  for 
the  pposes  afsd. 

XII.  And  also  liberty  and  power  to  open  a  level  upon 
the  adjoing  lands  of  the  lessor  [as  shown  on  the  sd  plan 

and  thrin  distinguished  by  the  colour ,  and  the  words 

"  proposed  level :  "]  And  to  form  a  railway  or  tramway 
across  the  same  lands  from  the  sd  level  to  join  any  line  of 
railway  or  tramway  now  existg,  or  wch  may  hrafter  be  made : 
And  also  to  deposit  spoil  on  the  same  lands  [at  the  place 

distinguished  on  the  sd  plan  by  the  colour ,  and  the 

words  "  proposed  spoil  bank  :  "]  [Provd  that  the  situon  of 
the  sd  level,  railway,  tramway',  and  spoil  bank  shall  be 
selected  by  the  lessor  or  his  agent]. 

xni.  And  also  liberty  and  power  for  the  lessees,  their 
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agents  and  workmen,  to  work  and  get  the  [coal]  and  other  adjoining 
minis  from  any  adjomg  mmes  now  or  at  any  time  or  times  through 
hrafter  during  the  term  hby  created,  belonging  or  in  lease  ^«™««i 
to  the  lessees,  and  to  bring  the  same  through  the  mines  instroke. 
hby  demised,  and  the  levels  and  workings  thof,  and  for  that 
ppose  to  make  drifts  and  passages  by  way  of  instroke  from 
such  adjoing  mines  [and  also  to  deposit  the  spoil  of  such 
adjoing  mines  on  the  lands  hby  authorised  to  be  used  for 
spoil  heaps  of  the  mines  hby  demised]  (a). 

XIV.  And  also  liberty  and  power  for  the  lessees  to  make  Libertj 
drifts  and  passages  through  the  barriers  or  limits  of  the  sd  ^^Iwd 
demised  mines  and  premes  for  the  ppose  of  workg  and  gettg  mines 
the   [coal]   and  other  minis  thfrom   by  way  of  outstroke  adjomiog 
through  any  adjoing  mines  now  or  hrafter  during  the  term  ™*J)!!*  ^"^ 
hby  created  belonging  or  in  lease  to  the  lessees  (a). 

xy.  And  also  liberty  and  power  to  make  such  roads.  Liberty 
tram-roads,  and  raUways  in,  through,  and  over  the  demised  ^pJ^feS 

premes  to  and  from  the Railway  as  may  be  necy,  and  roada. 

to  go  and  repass  over  the  same,  with  or  witht  waggons, 
horses,  or  locomotive  steam-engines,  for  the  ppose  of 
carrying  coal  and  other  minis  from,  and  bringing  mate- 
rials to  the  demised  premes. 

XVL   PbOYD    always    that    the    sites   for    all    Spoilbanks,  Proviso  as 

bldgs,  workshops  [quarries,  clay-pits,  sand-pits,  chalk-pits,  ^^^  °^ 
brick-kilns,  lime-kilns,  coke-oyens,  iron  furnaces,  dressing-  operations, 
floors,   yentilatg-shafts,   railroads,   tram-roads,    and    other 
communicons],  and  for  all  surface  operons  of  the  lessees 
shall  be  in  every  case  selected  by  the  lessor  or  his  agent. 

xvii.  Provd  always  that  in  the  exercise   of  the  afsd  Levees  not 
hberties  and  powers  the  lessees  shall  not  obstruct  or  retard  lessor's 
the  gettg,  workg,  or  development  of  the   minis  hinafter  "^"""g 
excepted  and  reserved  to  the  lessor,  or  of  the  minis  in, 
under,  or  upon  any  other  lands  belonging  to  the  lessor. 

xvin.  Provd   always    that    the    lessees  shall,  in  the  Leasees  not 

(a)  See  also  Piec.  I.,  claoses  8  and  36,  pp.  881,  886  ;  Zeioi*  t.  FotkergUly 
L.  R.  6  CIl  103  ;  Jegon  t.  Vtvian,  L.  R.,  6  Ch.  742  ;  WhdUey  v.  Ramage,  10 

W.  R.  316. 
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exercise  of  the  powers  and  authorities  hby  granted,  do  as 
little  injury  or  damage  as  can  be  to  the  lands  afsd,  or  the 
timber,  crops,  or  bldgs  thron,  or  to  the  tenants  or  occupiers 
thof,  and  conform  to  the  provons  and  restrons  hinafter 
contd. 


Bxoeption 
of  coal  for 
■upport 
and  bar- 
rien,  kc 


(Hnenl 
reaerration 
of  excepted 
mlnends. 


EXCEPTIONS  AND  RESERVATIONS  (a). 

I.  Except  and  reservg  unto  the  lessor  so  much  and  such 
pts  of  the  coal  in  the  mines  or  veins  hby  demised  as  is  or 
may  be  required  for  the  support  of  any  house  or  bldg  now 
existg  on  the  sd  land  [or  wch  may  hrafter  be  erected  thron 
for  agricultural  pposes  or  with  the  consent  of  the  lessees  (b)]: 

And  also  all  the  coal  within  a  distance  of yards  from 

each  of  the  existg  pits,  and  any  new  pit  wch  may  hrafter  be 
sunk  to  the  sd  mines  or  veins  hby  demised,  wch  last-mentd 
coal  is  to  be  left  as  a  bulwark  or  support :  And  also  all  the 

coal  within  a  distance  of yards  from  the  boundary  of 

the  lands  hby  demised,  wch  is  to  be  left  as  a  barrier,  and 
wholly  undisturbed  by  mining  operons  :  [And  also  such  of 
the  coal  in  the  mines  or  veins  hby  demised  as  the  lessor 
shall  remove  in  sinkg  to,  or  workg  the  deeper  mines  or 
veins  hby  reserved,  or  wch  he  or  they  shall  require  to  be 
left  as  a  bulwark  or  support  for  any  existg  pit,  or  any  new 
pit  wch  may  hrafter  be  sunk  to  the  sd  deeper  mines  or 
veins]. 

n.  Except  and  reservo  unto  the  lessor  all  mines  and 
minis  in  and  under  the  sd  lands  other  than  the  mines  and 
minis  hinbfe  expressly  demised  :  With  liberty  and  power 
for  the  lessor  and  persons  authorized  by  him  in  that  behalf, 
to  search  for,  work,  get,  raise,  convert,  manufacture,  and 
carry  away  the  sd  excepted  or  reserved  mines  and  minis  at 
his  or  their  will  and  pleasure:  And  with  libebtt  and 


(a)  See  other  forms  of  reseirations,  p.  411,  ^  seq. 
(ft)  See  p.  848,  note. 
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POWER  for  the  pposes  afsd  to  sink,  drive,  erect,  make  and 
use  all  such  pits,  shafts,  adits,  water-ways,  air-ways,  bldgs, 
pnmps,  railways,  tramways,  roads,  engines,  machinery, 
spoil-banks,  cinder-banks,  and  other  eonvences,  upon, 
through,  or  under  the  sd  lands  as  shall  be  necy,  or  con- 
venient, where  water  rights  are  of  primary  importance,  oinit 
the  word  "  water-ways,"  and  add,  "  and  to  use  any  springs, 
streams,  water-courses  or  waters,  now  or  hrafter  existg  on 
or  under  an}*  pt  of  the  demised  lands,  and  to  divert  the 
same  into  any  other  pt  of  the  sd  lands  by  drifts,  or  any 
other  means,"  and  see  Prec,  I.,  clause  10,  p.  882. 

in.  And  also  except  and  reservg  unto  the  lessor  all  such  EcBcirt- 
stone,  sand,  gravel,  and  other  bldg  or  road  materials  as  he  ^tone^ 
may  require  for  use  on  his  este,  with  full  power  to  enter  «^^«^  *«• 
upon  the  sd  lands,  and  to  dig,  search  for,  work,  quarry,  and 
carry  away  the  same. 

rv.  Provd  always  that  all  the  timber  and  other  trees  Timber 
wch  shall   be  felled  in  the  exercise  of  the   liberties   and  belong  to 
powers  hinbfe  given  to  the  lessees  shall  belong  to  the  lessor.  ^®®°'- 

V.  With  liberty  and  power  for  the  lessor  for  the  pposes  Power  to 
afsd  to  use  all  railways,  tramways,  and  roads  for  the  time  gae  tram- 
being  belonging  to  the  lessees  or  used  by  them  for  workg  ^*y^  *<^ 
the  mines  and  minis  hby  demised,  or  the  other  pposes  afsd, 

and  to  cross,  intersect,  and  join  any  such  railways,  tram- 
ways, and  roads  with  or  to  other  railways,  tramways,  or  roads, 
to  be  made  under  the  liberty  hby  reserved  to  the  lessor,  and 
to  extend  or  continue  any  such  railways,  tramways,  or  roads 
as  afsd,  through  the  spoil-banks,  yards,  and  other  premes 
belonging  to,  or  occupied  by  the  lessees  in  connon  with  the 
mines  hby  demised. 

VI.  Provd  always  that  if  the  lessor  or  any  psons  autho-  ]^^^  ^ 
rized  by  him  as  afsd,  shall  use  any  railway,  tramway,  or  pairing 
road  in  common  with  the  lessees,  under  the  reservon  hinbfe  ^'^^^^ys- 
contd,  the  lessor  shall  pay  and  contribute  a  just  proportion 

of  the  expse  of  keepg  the  same  in  repair  and  w^orkg  order, 
the  amt  of  such  proportion  to  be  settled  in  case  of  dispute 
by  arbitron. 
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Liberty  to 
eoteruid 
iaapeet 


ProTiao 
ihAt]< 
■hall  not 
obstruct 

and  Bball 
make  eom- 
pensatioii. 


vn.  With  liberty  and  power  for  the  lessor  and  his 
agents,  with  or  witht  engineers,  surveyors,  or  other  psons 
at  all  reasble  times  during  the  term  hby  granted  to  enter 
upon,   inspect,   and  examine   the   sd   demised  mines  and 
premes,  and  every  pt  thof,  for  the  ppose  of  aseertaing  the 
Condon  thof,   and  the    mner   of   workg,   carryg    on,  and 
managing  the  same,  and  the  quantity  of  [coal],  or  other 
minis  actually  got,  or  for  any  other  reasble  ppose,  and  to 
take  plans  and  measuremts  of  the  workgs  in  the  sd  mines, 
and  for  the  pposes  afsd,  to  use,  free  of  chge,  all  the  shafts, 
pits,  engines,  ropes,  tackle,  machiner}',  railways,  tramways, 
roads,  works,  and  things  now  or  hrafter  existg  on  the  sd 
demised  premes,  and  to  have  all  necy  and  reasble  assistce 
of  the  miners,  workmen  and  others  in  the  employmt  of  the 
lessees. 

vni.  Provd  always  that  the  liberties  and  powers  hinbfe 
reserved  to  the  lessor  shall  be  exercised  and  used,  so  as  to 
cause  as  little  obstron  and  hindrce  as  possible  to  the  lessees 
in  the  enjoymt  of  the  powers  and  privileges  hby  granted, 
and  that  the  lessor  shall  pay  to  the  lessees  reasble  com- 
penson  for  all  loss  or  damage  wch  they  may  sustain,  by 
reason  or  in  consequce  of  such  exercise  or  use,  the  amt  thof 
to  be  settled  in  case  of  diffce  by  arbitron. 


Fixed  or 
dead  rent 


REDDENDUM  (b). 

I.  Paying  thrfor  [unto  the  lessor]  yrly  during  the  sd 
term  hby  granted,  and  so  in  proportion  for  any  time  less 

than  a  yr,  a  fixed  or  yrly  rent  of  £ ,  payable  half-jTly  on 

the day  of ,  and  the day  of ,  the  first 

paymt  thof  to  be  made  on  the day  of [in  respt  of 


(a)  Compare  the  coyenant  as  to  this,  infra^  p.  S71, 
(V)  See  pp.  720  and  731,  notes  ip)  and  (^). 
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weh  rent  the  lessees  may  work  and  get  during  the  half-yr 

for  -weh  each  such  half-yrly  paymt  is  made  so  much as 

at  the  rates  hinafter  mentd  wd  produce  a  galeage  [footage] 
rent  of  £ ]. 

n.  And  also  a  yrly  surface  rent  of  £ for  ever)'  acre,  Surface 

and  80  in  proportion  for  any  less  quantity  than  an  acre  of 
the  sd  lands  wch  shall  be  taken  or  used  by  the  lessees,  for 
any  of  the  works,  operons,  or  other  pposes  afsd,  every  such 
surface-rent  to  be  payable  by  equal  half-yrly  paymts  on  the 
half-yrly  days  a&d  in  every  yr  after  the  same  shall  become 
payable,  and  the  first  of  such  paymts  to  be  made  on  such 
one  of  the  same  half-yrly  days  as  shall  happen  next  after 
the  same  shall  have  become  payable. 

m.  And  also  a  galeage-rent  or  royalty,  to  be  pd  on  the  Royalty  or 

days  hinbfe  mentd,  of for  every  customary  ton  (reckong  ^^^ 

lbs.  to  the  ton)  of got  or  raised  from  or  out  of  the 

sd  demised and  premes  [in  excess  of tons  (c)], 

during  the  half-yr  immedly  precedg  each  such  paymt. 

IV.  And  also  the  galeage-rents  or  royalties  followg  to  be  DiflferMii 
pd  on  the  days  afsd,  namely,  a  galeage  rent  or  royalty  of  foj^if^ 
for  every  ton  (reckong  2240  lbs.  to  the  ton),  of  coal  ^"*"* 


seams. 


got  or  raised  from  or  out  of  the seam,  and  a  galeage- 
rent  or  royalty  of for  every  ton  of  2240  lbs.  got  or 

raised  from  or  out  of  the seam   during  the  half  yr 

immedly  precedg  each  such  paymt. 

V.  And  also  the  galeage  rents  or  royalties  followg  to  be  Different 
pd  on  the  days  afsd,  namely,  A  galeage  rent  or  royalty  of  J^J^^^ 

for  every lbs.  of  coal  got  or  raised  from  or  out  of  ^^  "™*^l 

the  demised  premes,  except  small  coal  wch  will  pass  through 

a  screen  with  meshes inches  square,  or,  "  the  bars  of 

wch  are  [one]  inch  apart ;  '*  And  a  galeage  rent  or  royalty 

of for  every lbs.  of  such  small  coal  as  afsd ;  And 

a  further  galeage  rent  or  royalty  of for  every lbs. 

of  coal,  not  being  small  coal,  improperly  sold,  used,  or  con- 


(<?)  That  is,  the  quantity  of  tons  the  royalties  on  which  will  amount  to  the 
fixed  rent. 
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Bumed  under  the  denominon  of  small  coal,  sach  last-mentd 

galeage  rent  or  royalty  to  be  in  addon  to  the  galeage  rent  or 

royalty  first  hinbfe  mentd. 

Boj^tiei        VI.  And  also  the  royalties  followg,  to  be  pd  on  the  days 

I^oortiiBc    ftfsd,  namely,  At  all  times  dorg  the  sd  term  a  royalty  of 

to  mazket   f^j,  every lbs.  of  coal  got  or  raised  from  or  out  of 

the  demised  premes ;  And  also  if  and  whenever  the  price 

of  coal  at  the  pit's  mouth  shall  exceed  the  price  of 

shillings  per  ton,  then  an  addonal  royalty  of pence  for 

every lbs.  of  coal  so  got  or  raised  for  every  shilling  or 

fraction  of  a  shilling  by  wch  such  price  shall  exceed 

shillings  per  ton. 

Footage  vn.  And  ALSO  a  rent  of  £ payable  half-jTly  on  the 

""^  days  afsd  for  every  acre  being  one  foot  in  thickness,  and 

so  in  proportion  for  any  less  quantity  than  an  acre,  and  for 
any  greater  or  less  thickness  than  a  foot,  of  all  coal  wch 

shall  have  been  raised  or  got  out  of  the seam  in  the 

half-yr  immedly  precedg  each  such  paymt. 

Wiy-leave       vm.  And  ALSO  a  way-leave  rent  of  for  ever}'  cus- 

™*^*^-      tomary  ton  (reckong  2240  lbs.  to  the  ton)  of and  other 

minis  raised  or  obtained  from  any  lands  not  comprised  in 

this  psnt  lease,  or,  "  the  adjoing  mines  known  as •  and 

as  the  same  are  now  held  by  the  lessees,*'  and  brought 

through,  over,  or  upon  the  mines  and  premes  hby  demised, 
and  the  workgs  thof  under  the  liberty  hinbfe  granted  in  that 
behalf,  such  way-leave  rent  to  be  payable  half-yrly  on  the 

days  afsd  for  and  in  respt  of  all and  other  minis  wch 

may  be  brought  through,  over,  or  upon  the  mines  and 
premes  hby  demised,  or  the  workgs  thof,  as  afsd,  dorg  the 
half-}T  immedly  precedg  each  such  paymt. 

SpoU-bank      IX.  And  ALSO  a  rent  of  £ ,  in  addon  to  the  sd  way- 

""*•  leave  rent,  for  every  customary  ton  (reckong  as  afsd)  of 

spoil  or  rubbish  produced  in  workg and  other  minis 

raised  or  obtd  from  any  lands  not  comprd  in  this  psnt  lease, 
or  as  in  last  form,  and  deposited  on  the  lands  comprd  in 

(fl)  See  Morgan  v.  J/ar^,  1  Cab.  &  EIL  114. 
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this  psnt  lease  under  the  liberty  hinbfe  gratited,  such  last- 
mentd  rent  to  be  payable  half-yrly  on  the  days  afsd  for  or 
in  respt  of  all  spoil  or  rubbish  deposited  as  afsd  durg  the 
half-yr  immedly  preeedg  each  such  paymt. 

X.  Pbovd  always  that  if  the  spoil  or  rubbish  produced  in  The  same, 

workg and  other  minis  from be  deposited  on  the  form, 

lands  hby  demised  under  the  liberty  hinbfe  granted,  a  rent 

of for  every  customary  ton  (reckong  as  afsd)  of  all 

and  other  minis  worked  as  last  afsd,  shall  be  pd  in 

addon  to  the  sd  way-leave  rent,  such  rent  to  be  payable  half- 
yrly  on  the  days  afsd  for  or  in  respt  of  all and  other 

minis  worked  as  afsd  durg  the  half  yr  immedly  preeedg  each 
such  paymt. 

XI.  BENDERa  AND  DELiVEKG  ou  the  sd  prcmes  durg  the  sd  Bender  in 

term  unto  the  lessor  for  his  own  use  one  equal pt  of  moncy'at 

all  [copper,  copper  ore,  lead,  lead  ore,  tin,  tin  ore,  and  all  leesor's 
other  metals,  ores,  and  metallic  minis]  raised  or  got  durg  aspect  of 
the  sd  term  from  the  sd  lands  and  premes  by  virtue  of  these  ™?**^J 

*^  "^  miDerala. 

psnts  after  the  same  shall  have  been  dressed,  made  mer- 
chantable, [and  fit  for  smeltg  and  refing],  clear  of  all  expses 
attendg  the  raisg,  gettg,  makg  merchantable,  and  weighg 
the  same,  the  sd  respive  pts  or  royalties  hinbfe  reserved  to 

be  rendered  and  delivered  half-yrly  on  the day  of , 

and  the day  of in  every  yr  durg  the  sd  term  or 

oftener,  if  and  so  often  as  any  such  [ores,  metals,  or  minis,] 
as  afsd  shall  have  been  raised  or  got  and  made  merchantable, 
[Ob  at  the  option  of  the  lessor,  PAYiNa  in  lieu  of  the  sd 
reserved  pts  of  the  sd  [ores,  metals,  or  minis,]  one  equal 

pt  of  all  moy  arising  from  the  sale  of  all  such  [ores, 

metals,  and  minis,]  as  afsd,  after  deductg  cost  of  carriage  to 

the  place  of  sale,  such  cost  not  to  exceed per  ton  of 

lbs.  [for  copper  and  copper  ore, per  ton  for  lead 

and  lead  ore,  and per  ton  for  tin  and  tin  ore,  &c.]  but 

witht  any  other  dedon,  the  respive  royalties  reserved  in  moy 
as  last  afsd  to  become  due  and  payable  as  soon  as  the  price 
of  the  sd  [ores,  metals,  or  minis,]  in  respt  whof  the  same 
shall  be  payable,  shall  be  reced  by  the  lessees,  but  in  case 
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the  same  shall  not  be  reced  by  them  within calr  months 

from  the  sale,  then  at  the  expiron  of  such calr  months.^ 

^"to^  xn.  Provd  always  that  the  lessees  may,  in  every  half  jr 
which  maj  of  the  sd  term,  get  and  raise  out  of  the  sd  demised  mines 
without  *^*  premes,  witht  papng  any  royalty,  or,  "  galeage,"  or, 
paying        "footage  rent"  [so  much  coal  as  at  the  afsd  royalty,  or, 

Sr  *"'     "  galeage,"  oVy  "  footage  rent,'*  wd  yield  a  rent  of  i> 

for  such  half  yr,  and  also]  so  much  coal  as  may  be  actually 
consumed  in  the  engines  or  furnaces  for  the  time  being 
employed  or  orwise  consumed  in  workg  the  same  mines  and 
premes,  or  supplied  witht  chge  to  the  manager,  colliers,  or 
labourers  employed  thron,  when  other  mines  are  worked  by 
instroke  through  the  demised  mines,  say,  "  engines  or  furnaces 
for  the  time  being  exclusively  employed  or  onvise  consumed 
exclusively  in  the  workg  of  the  demised  mines  and  premes," 
and  add,  "  But  if  any  such  engine  or  furnace  shall  be 
employed,  or  if  the  sd  coal  shall  be  consumed  ptly  in  the 
workg  of  the  demised  mines  and  premes,  and  ptly  in  the 
workg  of  other  mines,  such  a  proportionate  quantity  only  of 
such  coal  as  shall  be  consumed  in  respt  of  coal  raised  from 
the  demised  mines  shall  be  free  from  royalty,  or,  '  galeage,' 
or,  '  footage  rent.'  "  And  see  Prec,  I.,  clause  16,  p.  883. 
Proviso  as       ^Hj^  Provd  ALWAYS  that  for  the  ppose  of  ascertaincc  the 

to  manner  ^^  " 

ofasoer-     amt   of  footage  rents   payable   under  the  reservon  hinbfe 
{^ta^       contd,  coal  wch  shall  be  left  for  pillars,  supports,  barriers, 
rents.         or  bulwarks  [or  wch  shall  be  found  unworkable],  shall  not 
be  taken  into  acct,  and  that  the  acreage  shall  be  measured 
along  the  inclinon  of  the  seams  of  coal,  and  that  the  thick- 
ness shall  be  measured  perpendicular  thto,  so  as  to  obtain 
the  true  contents  of  the  coal  raised  or  got. 
Proviso  as       xiv.  Provd  ALWAYS  that  the  surface  rent  payable  as  afsd 
rent  and     shall  be  in  addon  to  and  not  in  lieu  of  any  compenson  wch 
compenaa-  j^^^y  \^q  required  by  and  shall  be  reasbly  due  to  any  tenant 
tenants,      of  tlie  lands  in  respt  of  wch  the  same  surface  rent  shall  be 
payable  for  any  damage  or  loss  occasioned  to  such  tenant  by 
the  taking  or  using  such  lands  by  the  lessees, 
toaw^ **       ^^"  ^^^^^  ALWAYS  that  if  at  any  time  during  the  sd  term 

dents. 
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the  lessees  shall  be  wholly  prevented  from  workg  the  mines 
hbj  demised  by  fire  or  water,  [arisg  from  unavoidable  acci- 
dent J  and  if  and  so  long  as  in  such  case  they  shall  use  their 
best  endeavours  to  restore  the  sd  mines  to  a  condon  fit  for 
worlcg,  and  to  resume  and  continue  the  pper  workg  thof,  the 

sd  yrly  fixed  or  mine  rent  of  £ shall  cease  to  be  payable 

during  such  time  as  such  impediment  to  the  workg  of  the 
sd  nuDes  shall  continue. 

XVI.  Pbovd  always  that  if  at  any  time   during  the  sd  Strike 
term  it  shall  become  impossible,  owing  to  any  strike  (a)  or^  "^* 
combinon  of  workmen,  or  owing  to  any  lock-out  of  work- 
men, made  with  the  approval  of  a  majority  for  the  time 
being  of  the  members  of  the .[coalowners'  association], 

to  raise  or  get  a  sufit  quantity  of  [coal]  from  the  sd  premes 
to  continue  the  pper  workg  of  the  mines  hby  demised,  then 
and  in  such  case  and  so  long  as  such  impossibility  shall 

continue,  such  pt  only  of  the  sd  fixed  or  dead  rent  of  £ 

shall  be  payable  as  wd  be  payable  as  a  galeage  [footage] 
rent,  after  the  rate  afsd,  in  respt  of  the  [coal]  actually  raised 
or  got  out  of  the  premes  [other  than  coal  consumed  in  the 
engines  or  furnaces  for  the  time  being  thron  or  supplied 
witht  chge  as  afsd. 

XVII.  Provd  AiiWATS  that,  if  in  any  yr  of  the  sd  term  the  Avenge 
lessees  shall  not  get  and  raise  from  the  sd  demised  mines 

and  premes  such  a  quantity  of  [coal]  as  at  the  rates  afsd 
wd  produce  for  that  yr  galeage  [footage]  rents  or  royalties 
equivalent  to  the  fixed  or  mine  rent  payable  for  that  yr,  or, 
" tons  of ,"  then  and  in  every  such  case  the  lessees 


may,  in  the  next  succeedg  yr,  [one  or  more  of  the  next 

succeedg  yrs]  of  the  sd  term,  but  not  afterwards,  get  and 
raise  from,  and  out  of  the  sd  mines  and  premes  such  a 
quantity  of  [coal]  as  shall  be  required  to  make  up  the 
deficiency  in  such  previous  yr  witht  paying  any  rent  or 
royalty  for  the  same,  other  than  the  sd  fixed  or  mine  rent. 

(a)  Ab  to  strikes,  see  Stephen*  y.  Harris^  56  L.  J.,  Q.  B.  516. 

(b)  As  to  the  importance  of  this  clause,  see  Bishop  ^.Goodwin^  14  M.  &  W. 
260. 
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renii. 


To  pay 
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tenants  for 
■urfaoa 
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To  pay 
lessor  for 
land  per- 
maneutly 
injured. 


LESSEES'  COVENANTS. 

I.  That  the  lessees  will  during  the  sd  term  pay,  render, 
or  deliver  the  sevl  rents,  royalties,  dues,  and  reservons 
hinbfe  reserved  or  made  payable  on  or  at  the  days  or  times, 
and  in  the  mner  hinbfe  appted  for  the  paymt,  render  or 
delivery  thof  resply,  clear  of  all  dedons  whatsr  (except 
landlord's  ppty  tax). 

II.  And  will,  a^  inform  iv.,  p.  724,  imposed  upon  or  in 
respt  of  [tlie  sd  demised  mines  and  premes  or  (a)]  the  coal, 
ores,  metals,  or  minis  got  thfrom,  or  the  proceeds  of  the 
sale  thof,  or  the  rents,  roj'alties,  or  reservons  hby  reserved 
or  made  payable  [or  any  land  entered  upon,  or  bldg,  eron, 
or  work  erected  or  made  under  or  by  virtue  of  these  psnts], 
or  on  the  owners  or  occupiers  in  respt  thof,  the  landlord's 
j)pty  tax  only  excepted. 

ui.  And  that  in  case  the  lessees  shaU  at  any  time  or 
times  during  the  sd  term  occupy  or  use  any  of  the  lands 
afsd  for  the  ppose  of  the  sd  mines  or  works  imder  tbe 
liberty  in  that  behalf  hby  granted,  or  shall,  in  the  exercise 
of  any  liberty  or  privilege  hby  granted,  injure  or  damage 
any  of  the  lands  afsd,  or  any  bldgs,  erons,  or  crops  thron, 
or  the  i^reparons  for  such  crojis,  then  and  in  every  such  case 
the  lessees  will  pay  to  the  tenants  and  occupiers  of  the  lands 
so  occupied,  used,  or  injured  as  afsd,  proper  compenson  for 
or  in  resi)t  of  such  occupon,  use,  or  injur}',  such  compenson 
to  be  determined  in  case  of  diffce  by  arbitron,  and  will 
indemnify  the  lessor  from  all  actions,  proceedgs,  claims,  and 
demands  on  the  pt  of  such  tenants  or  occupiers  or  any  other 
psons  in  respect  of  such  occupon,  use,  or  injury. 

rv.  And  will  in  addon  to  the  compenson  payable  to  the 
tenants  or  occupiers  of  the  lands  so  occupied,  used,  or 
injured  as  afsd,  pay  to  the  lessor  at  the  expiron  or  sooner 

(a)  Where  a  license  only  to  get  mineralB  is  granted,  omit  tbe  Mroids  heie 
bracketed,  and  substitute  the  words  **  by  virtue  of  the  licenses 
hinbefore  contd  "  for  the  woid  "  thfrom.*' 
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determinon  of  the  sd  temiy  compenson  for  all  permanent 
damage  done  to  such  lands. 

V.  And  will  not  at  any  time  during  the  sd  term  enter  To  gire 
npon  any  of  the  lands  afsd  for  the  ppose  of  commencg  any  notice 
new  openings  or  other  works,  or  felling  any  timber  or  trees,  ^"^ 
or  any  other  ppose,  witht  giving  to  the  lessor  or  his  agent  on  land, 
one  week's  previous  notice  in  writg,  specifyg  the  land  so 

intd  to  be  entered  upon  and  the  object  of  enterg  upon  the 
same. 

VI.  And  will  at  all  times  during  the   sd  term  unless  To  work 
prevented  by  [fire  or  water  arisg  from]  unavoidable  accident  ^^„^iy 
[or  by  strikes  or  combinous  of  workmen  or  owing  to  any  (*). 
lock-out  of  workmen  made  with  the  approval  of  the  majority 

for  the  time  being  of  the  members  of  the [coal  owners' 

association]  ]  effectually  and  vigorously  work,  develop,  and 
carry  on  the  sd  mines,  and  will  at  all  times,  unless  pre- 
vented as  afsd,  keep  a  sufft  number  of  [at  least ]  able 

miners  constantly  employed  for  such  ppose. 

VII.  And  will  throughout  the  sd  term  in  the  best  and  The  lame. 
most  effectual  mner  that  can  be  devised  and  with  a  sufft  f^^^^ 
number  of  able  workg  miners  and  labourers  and  witht  in- 
termission, except  when  prevented  by  unavoidable  accident 

or  impedimt  or  during  the  execon  of  repairs  [or  by  strikes. 
&c.,  as  in  last  formic  explore,  search  for,  drain,  and  work 
the  sd  mines  and  minis  hby  demised,  And  for  such  pposes 
will  make,  erect,  and  maintain  in  a  pper  course  of  workg 
and  state  of  repair,  sufft  shafts,  adits,  levels,  outlets  (c), 
bldgs,  engines,  machinery,  and  apparatus,  And  will  drive  in 
a  pper  and  workmanlike  mner  all  levels  of  every  description, 
within  the  limits  afsd,  on  the  course  of  the  seams  [lodes]  in 
or  under  the  sd  lands,  and  orwise  cany  out  and  exercise  the 
liberties  and  powers  hby  granted  accdg  to  the  best  and  most 


{h)  See  Wheatley  t.  Westminster  Brymho  Coal  Co,,  L.  R.  9  Bq.  638. 
Such  a  ooyenant  cannot  safely  be  relied  upon  to  take  the  place  of  a  fixed 
rent. 

{e)  As  to  coal  mines,  see  50  &  51  Vic,  c.  68,  sr.  16, 17, 18. 
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approved  modes  and  coarse  of  workg>  And  will  properly  and 
sufitly  and  in  due  course  of  mining  operons  work  all  seams 
[lodes]  wch  now  are  or  hrafter  during  the  continuance  of 
this  lease  may  be  discoyercd  within  the  lands  afsd,  and  wch 
can  be  worked  so  as  to  remunerate  the  outlay  thron^  and  for 
the  ppose  of  ascertaing  what  seams  [lodes]  can  be  worked 
with  a  remunerative  result  will  give  to  every  seam  [lode] 
wch  promises  such  a  result  a  pper  and  sufft  trial  when  in 
the  regular  course  of  workg  the  same  can  be  reached^  And 
will  at  all  times  actively  prosecute  and  carry  on  the  workgs 
upon  each  seam  [lode]  wch  shall  have  been  begun  to  be 
worked  (except  such  as  shall  upon  trial  have  been  found 
incapable  of  being  worked  with  a  remunerative  result)  until 
the  same  shall  be  wrought  and  driven  through  to  the  extent 
of  the  ground  comprd  within  the  limits  afsd,  And,  in  case 
of  any  dispute  or  diffce  arisg  as  to  the  propriety  or  sufficiency 
of  the  trial  of  any  seam  [lode]  or  the  probability  of  workg 
the  same  with  a  remunerative  result  or  the  sufficiency  of  the 
number  of  men  employed  upon  any  seam  [lode]  or  work  or 
the  sufficiency  or  efficiency  in  other  respts  of  the  workg  or 
in  anywise  in  relon  thto>  the  matter  in  diffce  shall  be  referred 
to  arbitron. 
Not  to  difl-  vm.  And  will  not  at  any  time  during  the  sd  term,  unless 
ww-kS^     prevented,  &c.,  as  inform  vi.  or  vn.,  discontinue  the  effectual 

workg  of  the  sd  mines  or  any  of  them  for  the  space  of 

weeks  in  the  whole  in  any  one  yr  or  for  any  consecutive 

period  exceedg weeks. 

To  get  IX.  And  will  during  each  half  yr  ending  on  the  

prodaoe      the  wholc  of  the  sd  seam  of  coal  [mines  and  minis  hby 

rent.  demised]  shall  have  been  worked  out  [unless  prevented,  &c., 

as  inform  vi.  or  vn.,]  get  such  a  quantity  of  [coal]  from  the 

sd  mines  as,  accdg  to  the  galeage  [footage]  rent  or  royalty 

hinbfe  reserved,  will  produce  a  clear  half-yrly  rent  of  £ , 

the  mijiimuni  rent. 
To  carry         x.  And  FURTHER  (and  SO  that  this   covt  shall  not  be 

on  spociEl  •  !•     •      1 

works.        deemed  in  any  way  to  restrict  or  limit  the  genl  covts  hinbfe 
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contd  respig  the  workg  of  the  sd  mines)  will  forthwith 
commence  and  carry  on  the  foUowg  works  and  operons  with 
the  object  of  eflBciently  and  vigorously  explorg  and  workg 

the seam  Pode]  (that  is  to  say)  the level  [adit] 

shall  be  driven  eastward  at  the  rate  of fathoms  at  the 

least  in  every  yr  by  able  miners  at  the  least,  or  such 

greater  number  as  may  be  requisite,  until  the  same  shall  be 
wrought  or  driven  through  the  ground  compd  in  the  limits 
afsdy  and  that  such  other  drivages  and  works  in  addon  to 
those  hinbfe  specially  mentd,  shall  be  from  time  to  time 
carried  on  as  shall  be  necy  or  pper  for  efficiently  developg 

and   workg  the   seam    [lode].      And  see  Prec.   J., 

clame  28,  p.  884. 

XI.  And  will  at  all  times  during  the  sd  term  search  for,  To  work 
win,  work,  and  develop  the  mines  [seams  of  coal]  and  proMriy 
premes  hby  demised  in  a  pper,  skilful,  and  effectual  mner, 
and  accdg  to  the  best  and  most  approved  practice  of  searchg 
for,  winng,  workg,  and  developg  similar  mines  and  minis 
[whether  the  same  be]  adopted  or  in  use  in  the  district  [or 
not]  [and  in  compliance  with  the  provons  of  the  Coal  Mines 
Region  Act,  1887],  and  with  as  little  damage  as  possible  to 
the  surface  of  the  sd  lands,  and  to  the  messuages  and 
bldgs,  and  other  erons,  and  the  timber  and  crops  thron  [and 
also  with  as  little  damage  and  interferce  as  possible  to  and 
with  the  workg  of  the  other  mines  and  minis  [seams  of 
coal]  Ijring  and  being  under  the  lands  afsd,  but  not  comprd 
in  this  demise],  and  so  as  to  work  and  raise  the  largest 
possible  quantity  of  [coal]  witht  causing  any  damage  or 
injury  to  the  mines  [seams  of  coal]  hby  demised. 

xn.  And  will  not  at  any  time  commit  or  suffer  within  Not  to  in- 
the  mines  and  premes  hby  demised  [or  in  any  other  mines  ^**"  '""«^- 
connected  or  worked  thrwith]  any  wilful  or  negligent  act 
whby  the  mines  hby  demised  [or  any  other  mines  or  minis 
I}ing  and  being  under  the  lands  afsd,  but  not  comprd 
in  this  demise],  may  be  damaged  by  or  overchgd  with  water 
or  foul  air,  or  whby  the  workg  of  any  such  mines  or  minis 
may  be  impeded  or  prevented,  [or  wch  may  occasion  or 
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bring  any  creep,  ci3ish,  or  thrust  upon  the  levels,  air- 
courses,  water-courses,  or  works  of  the  sd  mines,  or  any  pt 
thofj. 

^^  ^^h^       ^^^^^*  ^^^  ^^^^  ^*  *^^  times  employ  all  reasble  care  and 

encroach-    diligence  to  protect  the  mines  and  minis  hby  demised  [and 

"*****•         all  other  mines  and  minis,  or  "  seams  of  coal,"  lying  and 

being  under  the  lands  afsd,  but  not  comprd  in  this  demise] 

from  being    injured,   encroached   or  trespassed   upon,   or 

surreptitiously  worked,  and  in  the  event  of  any  such  injury, 

encroachmt,  trespass,  or  surreptitious  workg,  will  take  such 

measuremts  as  will  show  the  extent  of  the  same,  and  enable 

the  lessor  to  recover  compenson  for  any  loss  occasioned 

thby. 

To  keep  xiv.  And  WILL  at  all  times  during  the  s4  term  keep  in 

rep«r*and  good  and  proper  repair,  order,  and  condon  all  the  levels, 

deliver  up  aJits,  drifts,  shafts,  pillars,  bulwarks,  pits,  engines,  ma- 

term.         chinery,   pumps,  water-courses,  air-courses,  bldgs,  sheds, 

workshops,   eroiis,   railways,   tramways,   roads,   and  other 

works  and  conveniences   belonging  to   the  sd  mines   hby 

demised  or  used  in  conn  on  thrwith,  except  any  works  or 

things  wch  may  become  unnec}'^  for  the  further  workg  of  the 

sd  mines  [and  wch  may  not  be  nec}'  or  useful  for  the  workg 

of  other  mines  and  minis  lying  and  being  under  the  lands 

afsd,  but  not  comprd  in  this  demise],  and  the  same,  in  such 

good  and  pper  repair,  order,  and  condon,  will  deliver  up  to 

the  lessor,  at  the  end  or  sooner  determinon  of  the  sd  term 

[or  at  the  time  when  the  same  shall  become  unnecy  for  the 

workg  of  the  sd  mines  hby  demised]  (a). 

That  the         xv.  And  THAT  in  case  the  lessor,  or  his  agent,  shall  at 

i^u-OTi^  any  time  during  the  sd  term  give  or  leave  on  the  sd  demised 

d^nit  of   premes  a  notice  in  writg  to  the  lessees,  to  exte  or  do  an^- 

such  repairs  or  works  as  ought  to  be  exted  or  done  by  virtue 

of  the  covts  hinbfe  contd,  and  the  lessees  shall  neglect  or 

omit  to  exte  and  do  the  same  within  the  period  of  three  calr 

months  from  the  date  of  such  notice,  the  lessor  shall  be  at 

{a)  See  also  p.  873,  form  L. 
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liberty  to  enter  upon  the  mines  and  woi^ks  hby  demised,  and 
to  exte  and  do  the  necj  repairs  and  works,  and  the  lessees 
shall  repay  the  expses  of  such  repairs  to  the  lessor,  on 
demand,  and  in  default  of  paymt  the  amt  so  expended  shall 
be  recoverable  by  distress  (6)  or  orwise,  in  like  mner  as  if 
the  same  had  formed  pt  of  the  rents  hby  reserved. 

XVI.  And  will  at  all  times  during  the  sd  term,  at  their  To  fence 
own  expse,  make  and  maintain  sufft  fences  for  the  proton  of  ^ 
man  and  beast  round  every  pit  shaft  and  open  pt  of  any  adit 
or  other  work  already  sunk  or  dug,  or  wch  hrafter  shall  be 
sunk  or  dug,  within  the  limits  afsd. 

xvn.  And  will,  from  time  to  time,  and  at  all  times  To  fence 
during  the  term  hby  granted,  pperly  and  securely  fence  oflF,  ^v^- 
and  keep  fenced  off  from  the  adjoing  lands  by  means  of  a  ^c.  (c). 

substantial  stone  wall  [post  and  rail  fence]  at  least 

feet  in  height,  or  some  other  sufft  fence,  all  the  pits,  shafts, 
railways,  tramways,  and  works  of  the  lessees,  used  in  connon 
with  the  mines  hby  demised :  [And  whenever  any  such  rail- 
ways or  tramways  shall  be  made  through  existg  hedges, 
banks,  walls,  or  fences,  will  make  and  maintain  pper  gates 
across  the  railway  or  tramway  at  such  openings :  And  will 
at  the  expiron,  or  sooner  determinon  of  the  sd  term,  at  the 
option  of  the  lessor,  either  leave  such  -gates  in  good  repair 
and  condon,  or  block  up  the  openings  so  made  with  a  pper 
hedge,  bank,  wall,  or  fence,  so  as  to  correspond  with  the 
adjoing  hedge,  bank,  wall,  or  fence  (d).] 

xvin.  And  will,  whenever  any  pit  or  shaft  shall  become  To  fill  in 
unnecy  or  useless,  either  fill  up  the  same  with  earth  or  o'^o°ce 
rubbish,  or  surround  the  same  with  a  good  and  substantial  shafta  (e). 

wall  of inch  brickwork  or  masonry,  at  least  six  feet  in 

height,  or  cover  the  same  with  a  good  and  substantial  arch, 
constructed  to  the  satisfon  of  the  lessor  or  his  agent,  unless 

(6)  See  p.  793,  note.      ' 

(c)  See  as  to  quarries,  60  k  51  Vic,  c.  19  ;  and  as  to  coal  mines,  50  &  61 
Vic,  c.  58,  ss.  87, 49  (rules  6, 18) ;  and  as  to  other  mines,  85  &  36  Vic,  c  77, 
8.  23  (rules  6,  7). 

(d)  The  words  between  brackets  will  be  omitted  when  the  railway  itself 
is  to  be  fenced. 

K.E. — ^VOL.  I,  3   K 
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he  shall  signify  his  desire  that  the  same  shall  be  left  open, 

in  wch  case  the  same  shall  be  left  open  accdly,  togr  with 

all  air-courses,  water-courses,  passages  and  other  works  and 

conveniences  belonging  thto  in  good  and  serviceable  condon. 

Not  to  XIX.  And  will  not  open  or  make  any  unnecy  adits,  pits, 

!I^I^™    or  shafts  on  the  sd  lands,  and  will  during  the  sd  term  well 

shafte  and  and  sufftly  bind,  support,  maintain  and  secure  with  timber  or 

shafts  (a).    Other  good  and  sufft  materials  all  shafts,  tunnels,  adits,  drifts, 

and  workgs  that  ma}'  be  made  or  used  in  the  sd  lands,  and 

the  same  so  bound,  supported,  or  secured  at  the  end  or  sooner 

determinon  of  the  sd  term  will  quietly  yield  up  to  the  lessor. 

Not  to  XX.  And  will  not  interrupt  or  interfere  with  any  existg 

with  mds  I'oad,  railway,  tramway  or  other  communicon,  or  with  the 

or  Btreams.  natural  course  of  any  stream  or  water-course  save  as  hby 

express!}'  authorised :  And  will  not  throw  any  spoil,  rubbish, 

or  refuse  into  an}-  stream  flowg  through  the  lands  afsd. 

To  make         XXI.  And  WILL  forthwith  or  as  soon  as  required  by  the 

foSTpurify-  lessor  or  his  agent  [upon  or  within  a  suitable  piece  or  pieces 

ing  mineral  of  land  to  be  from  time  to  time,  as  occasion  shall  require, 

water 

set  apart  and  appropriated  for  this  ppose  by  the  lessor  or 
his  agent],  dig  and  construct  for  the  interception,  reception, 
and  purifj'g  and  cleansg  of  the  mini  water  coming  from  the 
dressing-floors,  or  any  of  them,  before  such  water  shall  fall 
or  be  permitted  to  flow  (directly  or  indirectly)  into  the  river 

or  other  natural  channels  of  drainage,  a  sufft  number 

of  pits  of  sufl't  dimensions,  and  of  such  constron  in  all 
respts,  as  shall  be  pperly  adapted  for  purifyg  and  cleansg 
the  sd  mini  water,  and  in  case  of  any  further  measures 
being  required  for  that  ppose  will  take  and  carry  out  such 
further  and  other  necy  and  reasble  measures  as  may  be 
required  for  the  efficient  purificon  and  cleasg  of  the  sd  mini 
water  before  the  same  is  permitted  to  flow  into  the  sd  river 
or  other  natural  channels  of  drainage,  the  number  and 
dimensions  of  such  pits,  and  the  choice  in  other  respts  of 


(a)  See  as  to  coal  mines,   50  &  51  Vic,  c.  58,  s.  17 ;  and  as  to  other 
mines,  35  k,  36  Vic,  c.  77,  p.  23  (rule  8). 
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the  pper  means  for  that  ppose,  and  any  incidental  question 
in  relon  thto,  in  case  of  dispute,  to  be  settled  b}'  arbitron. 

xxu.  And  will  return  all  water  wch   shall  have   been  To  return 
taken  or  intercepted  from  the  river  — ^—  for  workg  the  water  t^ken  from 
or  pumpg  wheels,  or  for  any  of  the  other  pposes  of  the  sd  "^^• 
mines  and  works,  to  the  same  river,  or  deliver  the  same  for 
the  use  of  the  lessor  or  the  lessees  of  other  mines  belonging 
to  him,  at  such  point  or  points  on  the  lands  afsd,  and  at 
such  level  as  may  be  reasbly  prescribed  in  that  behalf  by 
the  lessor  or  his  agent. 

xxni.  And  will  not  do  or  suffer  any  act  or  thing  whby  Not  to  take 
any  stream,  spring,  or  other  water  wch  shall  or  may  be  used  q^Lr^i'for 
for  workg  any  mill  or  machine  shall  or  may  be  in  any  mner  >n»ii^ 
lessened  or  injuriously  affected. 

xxrv.  And  will  erect  and  keep  pper  gates  and  fences  for  To  prerent 
protectg  the  tenants  and  occupiers  for  the  time  being  of  the  of^S^°^ 
sd  lands  from  any  trespass  on  the  pt  of  the  workmen  and  men. 
other  psons  employed  in  the  sd  mines  :  And  will  take  such 
reasble  means  for  stopping  any  such  trespass  as  may  be 
required  by  the  lessor  or  his  agent,  and  (if  so  required)  will 
dischge  from  their  employmt  any  workman  or  pson  commitg 
such  trespass. 

XXV.  And  will  dischge  any  workman  or  other  pson  em-  To  prevent 
ployed  in  the  sd  mines  who  shall  pkeep  a  dog,  or]  poach,  ^*^  *°^' 
disturb,  take,  or  kill  the  game  or  rabbits  (b)  on  any  land 
belonging  to  the  lessor. 

XXVI.  And  will  not  at  any  time  do  or  pennit  any  damage  Not  to 
or  injury  to  any  house,  bldg,  or  other  eron,  or  garden  now  buUdinga, 
existg,  [or  any  bldg  hrafter  erected  for  agricultural  pposes,  *«. 

or  with  the  consent  of  the  lessees  (c),]  on  the  land  afsd  [or 
any  reservoir  on  the  sd  lands],  or  do  or  suffer  any  act  or 
thing  whatever  wch  may  in  any  wise  tend  to  the  injury  or 
prejudice  of  the  owner,  tenant  or  occupier  thof :  And  (in 
order  effectually  to  avoid  such  damage  or  injury)  will  not 
allow  any  workgs   to   be   carried  within feet   of  the 

(h')  See  the  Ground  Game  Act,  1880,  if  the  land  is  demised. 
(<?)  See  p.  848,  note. 
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surface  under  any  such  honse^  bldg,  eron,  garden  [or  reser- 
voir], as  afsd,  nor  within  a  Literal   distance   of feet 

thfrom  on  any  side  thof :  And  if  any  damage  or  injury  shall 
be  occasioned  to  any  house,  bldg,  eron,  garden  [or  reser- 
voir], by  any  breach  of  this  covt,  then  and  in  such  case  will 
pay  to  the  lessor  and  his  tenants  full  compenson  for  such 
damage  or  injury  [and  for  all  consequential  damage  caused 
by  the  escape  of  the  water  from  any  such  reservoir],  the 
amt  of  such  compenson  in  case  of  diffce  to  be  settled  by 
arbitron :  And  will  keep  the  lessor  indemnified  against  all 
actions,  proceedgs,  claims,  and  demands,  in  respt  ot  any 
damage  or  injury. 
To  work  at      xxvii.  And  WILL  not  work  any  ground  beneath  the  rirer 

raffident     within  a  distance  of yards  from  the  bed  thof,  nor 

beoMtli      beneath  the  lands  coloured in  the  sd  plan  within  a 

•     '    distance  of yards  from  the  surface. 

Not  to  xxvni.  And  will  not  place  or  allow  any  spoil  banks  or 

himkB^ear  other  rubbish  or  refuse  to  be  deposited  or  laid,  or  aoy 
hooaes.       dressing-floors  to  be  made,  except  at  a  reasble  and  sufll 

distance  from  any  house  or  garden. 
To  leave         XXIX.  And  WILL  uot  work  any  of  the  sd  mines  or  minis 

boundar**  ^'"^8  Within  the  distance  of fathoms  measured  inwards 

of  land,      in  a  horizontal  straight  line  from  the  limits  of  the  lands 
afsd,  to  the  intent  that  the  sd  mines  and  minis  lying  within 
the  distance  afsd  shall  be  left  as  barriers  and  wholly  undis- 
turbed by  any  mining  operons. 
To  preserre      xxx.  And  WILL  not  cover  with  ores  or  rubbish  or  orwise 
mould.        waste  any  meat  earth,  mould,  or  soil  within  the  lands  afsd, 
but  will  as  far  as  circes  will  admit  preserve  and  lay  aside 
the  same  in  heaps  on  some  convenient  pt  of  such  lands  for 
the  use  of  the  lessor  or  the  occupiers  for  the  time  being 
thof. 
To  weigh        XXXI.  And  WILL  placc  at  the  entrance  to  each  adit,  piti  or 
minerals     yi^Qrkg,  or  in  some  other  convenient  place  or  places  upon  lie 
lands  afsd,  to  be  approved  of  by  the  lessor  or  his  agent,  one 


(a')  As  to  coal  minefl,  nee  50  &  51  Vic,  o.  58,  as.  12 — 13. 


LKSSEES*   COVENANTS.  869 

or  more  good  and  pperly  constructed  weighing  machine  or 
machines,  And  will  cause  to  be  weighed  thrin  all  [coal  and 
other  minis]  raised  or  got  under  or  by  virtue  of  these  psnts 
[and  also  all  [coal  and  other  minis]  brought  from  any 
adjoing  mines  tiirough,  on,  or  over  the  mines  and  premes 
hby  demised  under  the  liberty  in  that  behalf  hinbfe  granted], 
And  will  cause  the  weights  and  quantities  so  ascertained  to 
be  forthwith  duly  registered  at  the  weighing  house  or  liouses, 
And  will  also  at  the  close  of  each  day  cause  the  total 
quantity  of  the  [coal  and  other  minis]  weighed  as  afsd 
during  the  day  to  be  entered  in  pper  books  of  acct  to  be 
kept  for  that  ppose  at  the  countg-house  of  the  sd  colliery 
[mines]  in  such  mner  that  all  [coal  and  other  mini]  subjt  to 
galeage,  or,  "  footage,"  [or  way-leave]  rents  or  roj^alties  or 
in  respt  whof  any  exemption  is  claimed  shall  be  clearly 
distinguished  and  shown. 

XXXII.  And  will  permit  the  lessor,  his  agents  and  ser-  That  leawr 
yants,  at  all  reasble  times  during  the  term  to  inspect  and  ^^Sng*^ 
test  the  accuracy  of  the  weighing  machine  or  machines  to  machines. 
be  kept  as  afsd,  and  the  weights  used  thrin. 

xxxui.  And  will  permit  the  lessor  to  employ  a  pson  to  That 
be  psnt  at  the  weighing  of  all  [coal  and  other  minis]  weighed  i^t  maj 
as  afsd,  and  to  keep  an  acct  thof  and  to  check  the  accts  kept  ^  pre»ent 
by  the  lessees.  ing. 

xxxiv.  And  will  not  employ  as  weigher  any  pson  who  That  le»or 
shall  be  objected  to  by  the   lessor,  or  his  agent,  for  any  tTwelglwr. 
reasble  cause,  and   if  any  dispute    shall   arise   as  to  the 
reasbleness  of  such  objon  the  same  shall  be  referred  to 
arbitron. 

XXXV.  And  will  give  twenty-four  hours'  notice  in  mner  To  give 
afsd  to  the  lessor,  or  his  agent,  of  the  time  of  the  weighing  j^Jl^of 
[or  division]  of  the  copper,  copper  ore,  tin,  tin  ore,  lead,  time  of 
lead  ore,  and  other  metals,  ores,  and  metallic  minis  raised  mineialfl. 
or  got  by  virtue  of  these  psnts. 

xxxvi.  And  will  within  two  days  after  the  delivery  orTodeliTer 
consignmt  of  any  ores,  metals,  or  minis  to  or  on  acct  of  any  ^^Jj^' 
pchaser  or  pchasers  thof  deliver  to  the  lessor,  or  his  agent, 
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a  just  acct  in  writg  of  the  ores,  metals,  or  minis  so  delivered 
or  consigned  with  snfit  parlars  as  to  price,  time  of  pajmt, 
and  orwise. 
To  keep  xxxYii.  And  WILL  at  all  times  keep  at  the  countg-house  or 

M?oant9  office  of  the  sd  mines  accurate  and  regular  accts  containg 
full  entries  of  all  [coal]  and  other  minis  raised  or  got  by 
virtue  of  these  psnts  [and  made  marketable  and  of  the  sales 
thof]  and  of  the  times  of  the  removal  of  the  same  from  the 
premes,  togr  with  all  such  parlars  of  weights,  quantities, 
dates,  [sales,]  and  other  facts  and  circes  as  may  be  necy  or 
pper,  And  will  if  required  verify  such  accts  b}'  the  statutory 
declaron  of  their  clerk  or  book-keeper  and  also  of  the 
lessees  themselves,  so  far  as  their  knowledge  extends. 
To  delirer  XXXVIII.  And  WILL  on  each  of  the  half-yrly  days  hinbfe 
half.yeftrlj.  appted  for  paymt  of  rents  and  royalties  deliver  to  the  lessor, 
or  his  agent,  a  true  acct  showg  the  total  amt  of  [coal  and 
other  minis]  raised  or  got  during  the  precedg  half  y^r  by 
virtue  of  these  psnts,  and  distinguishg  the  amt  of  [coal  and 
other  minis]  subjt  to  galeage,  oVy  "  footage,"  rents  or  royal- 
ties from  the  amt  in  respt  of  wch  any  exemption  is  claimed 
[and  the  parlars  of  all  sales  thof]  [and  also  an  acct  of  all 
[coal  and  other  minis]  brought  from  any  adjoing  mines 
through  or  over  the  mines  and  premes  hby  demised  under 
the  liberty  in  that  behalf  hinbfe  granted]  And  will  if 
required  verify  such  accts,  &c.,  as  iii  preceding  form. 
To  keep  xxxix.  And  WILL  at  all  times  during  the  sd  term  keep 

mines %).  C^^^  ^^f  ^^  ®^^^  ^^  ^^®  half-yrly  days  hinbfe  appted  for 
paymt  of  rents  and  royalties,  deliver  to  the  lessor,  or  his 
agent]  true  and  correct  plans  and  sections  of  the  mines  hby 
demised  and  all  the  workgs  thof,  [and  of  any  mines  worked 
through  or  the  minis  from  wch  are  brought  through,  under, 
or  over  the  mines  and  premes  hby  demised]  [and  of  all 
seams,  veins,  or  lodes  wch  shall  have  been  discovered  thrin], 
upon  wch  the  extent,  posson,  and  actual  condon  of  the  works 
shall  at  least  once  in  every  half-yr  be  accurately  set  forth 

(a)  As  to  coal  mines,  see  60  &  51  Vic.,  c.  58.  a.  33. 

(b)  Id.^  88.  34, 38.    As  to  other  mines,  see  35  &  36  Vic,  c.  77,  s.  19. 
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and  delineated  ;  sucli  plans  and  sections  to  be  made  to  the 

scale  of  one  in on  the  horizontal  or  ground  plane,  and 

of  one  in in  the  vertical  plane,  [and  to  be  kept  at  the 

countg  house  of  the  sd  mines]. 

XL.  And   will   permit  the  lessor,  or  his  assents,  at  all  '^^  ^^^^ 

.      lc88or  to 

Teasble  times  to  have  access  to  and  inspect  and  take  copies  inspect 
of  or  extracts  from  the  books  of  acct,  plans  and  sections,  to  J^^J|^ 
be  kept  as  afsd. 

XLL  And   will   on   the  day  of  in   eveiy  yr  To  deliver 

during  the  sd  term,  or  within da3's  thrafter,  deliver  to  workmen. 

the  lessor,  or  his  agent,  a  full  and  true  list  of  the  names  of 
all  the  psons  employed  in  workg  the  sd  mines,  specif^^g  the 
names  of  the  miners  or  labourers  who  during  the  yr  next 

precedg  such day  of shall  have  been  employed  in 

workg  or  drivg  each  seam  or  lode. 

XLii.  And  will  make  and  maintain  distinct  and  well-  ^^  """K 

boundanes 

secured  marks  in  the  roof,  side,  or  other  convenient  pt  of  of  mines, 
every  level  or  headway  wch  shall  cross  the  boundary  of  the 
mines  and  premes  hby  demised  into  or  out  of  any  adjoing 
mines  and  workgs  so  as  to  enable  the  lessor,  or  his  agent, 
at  all  times  to  determine  the  accurac}'^  of  the  surveys  kept  by 
the  lessees,  and  of  the  return  of  minis  based  thron. 

XLin.  And  that  the  lessor,  or  his  agents,  servants,  and  To  allow 
workmen,  shall  be  at  liberty  at  all  reasble  times  during  the  inspect  ' 
sd  term,  to  enter  into  and  upon,  and  to  inspect  the  mines  ^^rkioga 
hby  demised,  and  the  works  belonging  thto,  and  any  adjoing 
mines  or  workgs  carried  on  or  worked  in  connon  thwith,  and 
to  make  surveys  and  plans  thof,  and  afterwards  to  return 
thfrom  witht  any  hindrance  or  interruption,  and  shall  for 
such  pposes  be  at  liberty  to  use  the  machinery  and  plant 
employed  in  or  about  the  sd  mines  and  works,  and  shall  be 
effectually  assisted  by  the  agents,  workmen,  and  servants  of 
the  lessees. 

XLrv.  And  will  make  and  keep  in  repair  pper  bridges  and  To  make 
passages  for  the  safe  and  convenient  passage  of  the  occupiers  ^^^f^i 


(<?)  See  also  p.  817,  form  xxi.,  and  p.  854,  form  vii., 
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eonTeni- 
ence  of 
oocupiers. 


To  deliver 
coal  to 
lessor  for 
his  own 
use. 


To  delirer 
stone  and 
gravel,  &c. 
to  lessor. 


Not  to 

obstruct 

lessor  in 

working 

excepted 

mineralfla 


for  the  time  being  of  the  sd  lands,  and  other  psons,  and 
their  cattle,  carts,  and  carriages,  over  any  watercourse,  or 
open  pit  of  any  adit  or  adits,  or  other  works,  wch  shall  be 
made  or  erected  by  the  lessees,  within  the  lands  afsd :  And 
WILL  keep  open  the  roads  and  paths  over  and  across  the  sd 
land,  and  provide  pper  and  convenient  means  of  passage 
where  the  workgs  shall  interfere  with  the  roads  or  paths 
now  existg. 

XLV.  And  will  in  each  week  during  the  sd  term  supply 

the  lessor  with tons  of coal,  to  be  delivered  at 

,  at  a  price  not  exceedg  £ per  ton,  such  coal  to  be 

free  from  rent  or  royalty. 

XL VI.  And  will  from  time  to  time,  upon  the  lessor,  or  his 
agent,  giving  one  calr  month's  notice  in  writg  for  that  ppose, 
deliver  to  the  lessor,  or  his  c^ent,  free  of  chge,  at  the  time 
specified  in  such  notice,  and  at  some  place  used  by  the 
lessees  for  the  deposit  of  stone,  sand,  gravel,  or  road  mate- 
rials, such  quantities  of  stone,  sand,  and  gravel,  in  a  mer- 
chantable Condon,  and  of  other  materials  for  the  makg, 
maintaing,  and  repairg  of  roads,  or  for  use  for  any  other 
pposes  whatsr  on  the  este  of  the  lessor,  as  shall  from  time 
to  time  be  so  required,  and  shall  permit  such  stone,  sand, 
gravel,  and  road  materials  to  be  taken  and  carried  away  by 
the  psons  employed  by  the  lessor,  and  give  pper  facilities  for 
enablg  them  so  to  do  :  Frovd  alwats  that  subjt  to  the 
reservon  of  the  lessor  of  such  stone,  sand,  gravel,  or  road 
materials  as  he  may  require  as  afsd,  and  subjt  to  the  lessees 
duly  observg  the  covt  lastly  hinbfe  contd,  the  lessees  shall 
be  at  liberty  to  make  merchantable  and  dispose  of  all  other 
stone,  sand,  gravel,  and  road  materials  got  by  them  in  the 
course  of  their  sd  workgs  witht  renderg  any  acct  or  paying 
any  dues  in  respt  thof. 

XLvn.  And  will  exercise  the  rights,  licenses,  and  privi- 
leges hby  granted  in  such  a  mner  as  to  olSer  no  unnecy  or 
reasbly  avoidable  obstron  or  interruption  to  the  developmt 
and  workg  by  the  lessor  of  the  mines  and  materials  hby 
excepted  and  reserved,  or  the  transport,  convce,  or  conver- 
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sioB  of  the  produce  thof,  or  to  the  use  and  enjoymt  of  any 
other  right  hby  reserved  to  the  lessor. 

xLvni.  And  will,  in  using  and  exercisg  the  licenses  and  Not  to 
powers  hby  granted,  commit  no  trespass,   and  do  as  little  T^g» 
damage  and  injury  as  reasbly  ma}'  be  to  the  lessor,  or  his 
tenants,  and  to  the  surface  and  freehd  of  the  sd  lands. 

xux.  And   will   not   at   any  time  during  the  sd  term  Not  to 
authorise  or  suffer  any  pson  other  than  the  lessees,  or  their  i2SiorUod 
agents,  workmen,  or  servants,  to  use  any  way-leave,  drift,  penona  to 
level,  instroke,  outstroke,  water-way,  or  other  communicon  J^iT^^ic, 
from,  through,  over,  or  under  the  lands  afsd,  or  used  or 
occupied  in  connon  with  the  sd  mines. 

L.  And  will,  at  the  expiron  or  sooner  determinon  of  the  To  delirer 
sd  term,  deliver  up  to  the  lessor  the  sd  demised  premes  with  ^^j^^ 

all except  such  fixtures  and  things  as  tenants  are  by 

law  entled  to  remove,  and  wch  the  lessor  shall  not  under  the 
provon  in  that  behalf  hinafter  contd  require  to  be  left,  in 
such  good  and  sufft  state  of  repair  as  afsd,  and  in  all  respts 
in  such  state  and  condon  as  shall  be  consistent  with  the  due 
pformce  of  the  sevl  covts  on  the  pt  of  the  lessees  hrin  contd, 
and  in  pper  order  for  the  future  workg  and  prosecon  of  the 
mines  and  works  hby  demised. 

li.  And  will  at  all  times  dura  the  sd  term  in  the  worker  ^®  obaerre 
of  the  sd  mines,  strictly  conform  to  and  observe  all  the  ting  mm«. 
regulons  and  requiremts  contd  in  or  imposed  under  the 
authority  of  the  Coal  Mines  Begulon  Act,  1887  [the  Metal- 
liferous Mines  Regulation  Act,  1872],  or  any  other  act  or 
acts  for  the  time  being  in  force  affectg  the  premes,  and  keep 
the  lessor  effectually  indemnified  agst  all  penalties,  damages, 
costs,  and  expses  occasioned  by  any  breach  by  the  lessees, 
or  any  pson  or  psons  employed  in  the  sd  mines,  of  any  such 
regulons  or  requiremts. 
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For4|iiaei  I.  That  the  lessees  paying  and  renderg  the  sevl  rents, 
«"j<»7««i.  royalties,  and  dues  hby  reserved  and  made  payable,  and 
observg  and  performg  all  the  covts,  stiptdons,  and  condons 
hrin  contd,  and  on  their  pt  to  be  observed  and  pformed, 
shall  qaietly  hold  and  enjoy  the  mines,  minis,  liberties, 
licenses,  lands  (a),  and  premes  hby  demised  (a)  and  granted 
for  and  during  the  term  hb}'  granted  witht  any  interruption 
from  or  by  the  lessor  or  any  pson  rightfullj*  claimg  under  or 
in  trust  for  him  [or,  under  the  sd  indre  of  settlemt  of  the 

day  of ,  or,  "  the  sd  will  of  the  sd ."] 

To  renew        n.  That  if  the  lessees  shall  be  desirous  of  taking  a  new 
^  ''  lease  of  the  mines  and  premes  hby  demised  after  the  expiron 

of  the  sd  term  of yrs  hb}'  granted,  and  shall  at  least 

six  calr  months  before  the  expiron  thof  signify  such  their 
desire  by  a  notice  in  writg  to  be  delivered  to  the  lessor  or 
his  agent,  or  left  at  the  last  known  place  of  abode  of  the 
lessor  in  England,  the  lessor  and  all  other  necy  pties,  if  any, 
will  at  or  before  the  expiron  of  the  sd  term,  at  the  costs  and 
chges  of  the  lessees,  make  and  exte  to  them  a  new  and 
effectual  lease  of  all  and  singr  the  sd  mines  and  premes  hhy 

granted  or  demised  for  a  term  of yrs,  to  commence 

from  and  after  the  expiron  of  the  term  hby  granted,  at  and 
under  the  like  rents,  royalties,  and  dues,  and  with  and  subjt 
to  the  like  covts  and  provons  as  are  hrin  contd,  except  this 
psnt  covt  for  renewal. 

(a)  If  b'cen8€8  only  are  gran  ted  without  aoy  demise  of  the  lands  omit  the 

words  "  lands  "  and  "  demised." 

(h)  See  p.  742,  note  (i<). 
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PROVISOES. 

I.   Pboyd  always,  &c.,  that  if  the  sd  rents,  royalties,  and  Power  of 

dues  hby  reserved  or  made  pa3'able,  or  any  of  them  or  any  fjj^*^' 

pt  thof  resply  shall  at  any  time  be  in  arrear  or  unpd  for 

three  calr  months  {d)  after  the  same  resply  shall  be  payable, 

'whether    the   same    shall   have    been   legally   or  formally 

demanded  or  not,  or,  **  and  demand  for  the  same  shall  have 

been  made  at  the  countg-house  or  office  of  the  sd  mines  by 

the  lessor  or  his  agent,"  or  if  the  lessees  shall  make  default 

in  performg  or  observg  any  of  the  covts,  provons,  or  condons 

hrin  contd,  and  on  their  pt  to  be  pformed  and  observed  [or 

if  the  lessees,  while  the  sd  demised  premes  or  any  pt  thof 

shall  remain  vested  in  them,  shall  become  bkpt  or  have  a 

receiving  order  made  agst  them   or   shall  enter  into  any 

arrangemt  or  composon  with   or   for  the  benefit   of  their 

credors  either  under  the  provons  of  any  bkptcy  act  for  the 

time  being  in  force  or  orwise,  or  suffer   an   execon  to  be 

levied  agst  their  goods  or  ppty,  or  if  their  assns  being  a  Co 

shall  enter  into  liquidon  whether  compulsory  or  voluntary'] 

then  and  in  any  such  case  it  shall  be  lawful  for  the  lessor, 

although  he  may  not  have  taken  advantage  of  some  previous 

defaalt  of  a  like  nature,  to  re-enter  upon  the  sd  demised 

mines,  lands,  and  premes,  or  any  pt  thof  in  the  name  of  the 

whole  (e) ;  and  thrupon  this  psnt  lease  or  grant  and  the 

liberties,  licenses,  and  powers   hinbfe    granted,  and  every 

(c)  The  power  of  the  court  under  the  Cody.  Act,  1881,  s.  14,  to  relieve  Relief 
against  a  condition  of  re-entry  in  a  lease  extends  to  mining  leases  and  grants  against  for- 
of  licenses  for  mining  purposes  (see  definition  in  s.  2) ;  but  with  an  exception  ^•i*'"«* 

of  covenants  against  assigning  or  underletting,  &c.,  and  conditions  of  for- 
feiture on  bankruptcy,  &c.  (see  the  definition  in  s.  2),  or  an  execution  against 
the  lessee,  and  covenants  to  allow  the  lessor  to  inspect  the  books,  weighing 
iQachines,  &c.,  and  the  mines  (sub-sec.  6).    See  p.  743,  note. 

(d)  In  a  lease  under  the  Settled  Land  Act,  1882,  this  must  not  exceed  30 
days,  see  8.  7  (3). 

(e)  If  lioenses  only  are  granted,  without  any  demise  of  the  lands,  say,  in  Variation 

Ueaof "  to  re-enter,  &c.,"  **  by  any  instrumt  under  his  hand  foriicenBcs. 
and  seal  duly  notified  to  the  lessees  to  determine  the  sevi 
liberties,  licenses,  and  powers  hinbfe  grted  to  the  lessees." 
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clause  and  thing  hrin  contd  shall  absolutely  cease,  deter- 
mine, and  become  void,  but  witht  prejudice  to  any  right  o{ 
action  or  remedy  wch  shall  have  accrued  to  the  lessor  [either 
pty]  in  respt  of  any  breach  of  any  of  the  covts  or  provons 
hrin  contd. 
Power  to         II.  Provd  ALWAYS,  &c.,  that  if  the  lessees  shall  sink  a 

determine   ^^^^  o^  bore  to  the  depth  of from  the  surface  of  the 

lease  if       g J  lands,  witht  findff  a  seam  of  coal  of  the  thickness  of 

coal  lies  . 

too  deep,     at  the  least,  it  shall  be  lawful  for  them,  at  any  time  [within 

calr   months]   thrafter,  to  determine  this   demise  by 

giving calr  months'  notice  in  writg  to  the  lessor  or  his 

agent,  and  upon  the  expiron  of  such  notice,  and  provd  the 

lessees   shall   upon    such    expiron   [or   within   days 

thrafter]  render  and  pay  all  rents,  dues,  and  royalties,  com- 
penson  for  damage,  and  other  moys  wch  may  be  then  due 
and  payable  under  these  psnts  to  the  lessor  or  his  tenants,  and 
shall  deliver  up  these  psnts  to  the  lessor  or  his  agent,  then 
this  psnt  lease  or  grant,  and  the  liberties,  &c.,  as  in  lastfomu 
Power  to  III.  Provd  always,  &c.,  that,  if  by  reason  of  any  fault  in 
wOTJingin  ^®  coal-measures  the  sd  seams  of  coal  [any  seams  of  coal, 

case  of  a     of  the  thickness  of at  least,  found  by  the  lessees]  shall 

be  thrown  down  under  the  sd  lands  to  a  greater  depth  than 

,  it  shall  be  lawful  for  the  lessees,  to  abandon,  and  not 

to  work  such  pt  of  the  same  seams  as  shall  lie  beyond  such 

fault,  and  they  shall  not  be  bound  to  prove  the  extent  of 

such  fault. 

Power  to         IV.  Provd  ALWAYS,  &e.,  that  if  it  shall  appear,  after  a  fiill 

if^o^  Sot  ^^^  suffit  trial  and  exploron,  that  the  coal  hby  demised  is 

bad  quality  of  a  bad,  soft,  or  unmarketable  quality,  or  if  all  the  coal 

haii8ted(aX  wch  having  regard  to  the  condons  and  circes  in  wch  similar 

seams  are  wrought  in  the  district,  may  fairly  be  deemed  to 

be  workable  with  profitable  results,  shall  be  found  to  be 

exhausted,  then,  and  in  any  such  case  the  lessees  may  deter* 

mine  this  demise  at  the  end  of  any  yr  of  the  term  hby 

granted  by  giving  in  the  event  of  the  first  mentd  contingency 

(a)  As  to  the  importance  of  this  clausei  see  Bate  ▼.  Tbompton,  13  M.  Jb 
W.  487  ;  Ridgtoay  v.  8neyd,  Kay,  627. 
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twelve  cair  months',  and  in  the  event  of  the  exhaustion  of 
the  coaly  six  cab-  months',  notice  in  writg  to  the  lessor  or 
his  agent,  and  upon  the  expiron  of  such  notice,  &c.,  €L8  in 
Jorm  n. :  Provd  that  the  sufficiency  of  any  such  trial  and 
exploron,  and  the  fact  whether  such  exhaustion  of  coal  as 
afsd  shall  in  case  of  dispute  be  submitted  to  arbitron. 

V.  Provd  always,  &c.,  that  in  case  the  lessees  shall  beTh«»me, 
tuisuccessful  in  explorg  and  workg  the  mines   and  lodes  u  rniBuc- 
within  the  lands  afsd  it  shall  be  lawful  for  them  to  deter-  ceBsfal. 
miiie  the  sd  term  hby  granted,  previous  to  the  expiron  thof, 

on   giving calr  months'  notice  in  writg  of  such  desire 

to  the  lessor  or  his  agent,  and  at  the  expiron  of  such  notice, 
&c.,  a$  in  form  n. 

VI.  Provd  always,  &c.,  that  it  shall  be  lawful  for  the  f^"^^  ** 

'  1688068  to 

lessees  (having  first  pd  and  dischged  the  sevl  rents,  royal-  remore 
ties,  and  sums  of  moy  payable  by  them  by  virtue  of  these  ^"f^^ 
psnts,  and  having  observed  and  pformed  all  the  covts  and 
Condons  hinbfe  contd),  at  the  expiron  or  sooner  determinon 

of  the  sd  term,  or  within calr  months  thrafter  [unless 

the  same  shall  be  determined  under  the  power  of  re-entry 
liinbfe   contd,  and  in  that  case  at  any  time  not  less  than 

fourteen  days  nor  more  than calr  months  after  such 

determinon],  to  take  down  and  remove  for  their  own  benefit 
all  [fixed  and]  moveable  engines,  machinery,  plant,  &c., 
here  insert  appropriate  words,  used  or  employed  in  or  about 
the  sd  mines  and  works  [wch  the  lessor  shall  not  have 
elected  to  pchase  under  the  provon  hinafter  contd]  (except 
landlords'  fixtures)  making  reasble  corapenson  for  all 
damage  done  to  the  sd  lands  and  premes  by  such  removal. 

VII.  Provd  always,  &c.,  that  if  at  the  expiron  or  sooner  Po^«*o 
determinon  of  the  sd  term  the  lessor  shall  desire  to  pchase  purchase 
all  or  any  of  the  [fixed  or]  moveable  engines,  machinery,  ^*^'*?' 
plant,  &c.,  here  insert  appropriate  icords,  and  other  articles  piiation  of 
and  things   used  or  employed  in  or  about  the  carrying  on  *®™' 
and  workg  of  the  mines  and  works  hby  demised,  and  shall 
signify  such  desire  by  a  notice  in  writg,  signed  by  him  or 
his  agent,  and  given  to  the  lessees,  or  left  at  the  countg* 
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'house  of  the  sd  mines,  one  calr  month  at  least  before  the 
expiron  or  sooner  determon  of  the  sd  term,  unless  the  same 
shall  be  determined  under  the  power  of  re-entrj'  hinbfe 
contd,  in  wch  case  the  notice  may  be  given  or  left  as  afsd  at 
any  time  within  fourteen  days  after  the  determinon  of  the 
sd  term,  then  and  in  such  case  the  articles  and  things  spe- 
cified in  such  notice  shall  not  be  removed  by  the  lessees, 
but  shall  be  pchased  by  the  lessor,  at  a  price  to  be  deter- 
mined in  case  of  dispute  by  arbitron.  See  Prec,  II., 
p.  888. 
Power  of  vni.  Provd  ALWAYS,  itc,  that  if  and  so  often  as  any  pt  of 
^  the  rents,  royalties,  or  dues  hby  reserved  or  made  payable 
to  the  lessor,  shall  be  in  arrear  for  twenty-one  days,  whether 
the  same  shall  have  been  legally  demanded  or  not,  the 
lessor  may  enter  into  and  upon  any  of  the  mines,  lands, 
works,  and  premes  hby  demised  (b)  [or  any  adjoing  mines, 
lands,  or  works  wch  shall  for  the  time  being  be  held  or  occu- 
pied by  the  lessees  in  connon  with  the  sd  mines  and 
premes  (c)],  and  may  seize  and  distrain  all  [coal]  and  other 
minis  actually  gotten,  and  all  fixed  or  moveable  engines, 
machinery,  rails,  trams,  plant,  horses,  cattle,  implemts, 
utensils,  and  things  belonging  to  the  lessees,  within,  under, 


As  to  (a)  Althoagh  mining  leases  are  excepted  out  of  s.  6  of  the  BiUs  of  Sale 

-vrhether       Act,  1878  (enacting  that  an  attornment  clause  or  power  of  distress  given  as 

power  of      gecurity  for  a  debt  is  to  be  deemed  to  be  a  bill  of  sale),  there  is  no  such 

minins        exception  in  s.  4,  under  which  "  a  license  to  take  possession  of  personal 

leases  is       chattels  as  security  for  any  debt/'  is  to  be  so  deemed.    Whatever  the  effect 

within         of  the  exception  of  mining  leases  in  s.  6  may  be,  it  is  not  clear  that  the 

Bills  of        power  of  distress  in  the  text  (although  for  rent),  is  not  within  b,  4,  having 

Sale  Acts,    regard  to  Pulhrook  v.  Ashhy,  66  L.  J.  Q.  B.  376  (see  above,  p.  793,  note), 

so  as  to  be  invalidated  by  the  Acts  of  1878  and  1882,  so  far  as  it  goes  beyoDd 

the  Common  Law  power.    In  this  uncertainty  as  to  the  law  it  is  thought 

better  to  retain  the  clause,  which  is  of  frequent  occurrence  in  mining  leasee. 

Variation         (*)  ^^  *^®  lexsj^  is  in  the  form  of  licenses  only,  in  lien  of    **  hb^" 

forlicenses.  demised,"  say,  **  wch  shall  for  the  time  being  be  held  or 
occupied  b}^  the  lessees,  under  the  libeilies  or  licenses 
hby  granted." 

(0)  See  as  to  this  power  of  distress  when  the  lease  has  been  assigned, 
Dani£l  v.  Stepney,  L.  B.  9  Bx.  185. 
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or  upon  any  of  the  sd  mines  and  premes  so  demised  [held 
or  occupied]  as  afsd,  and  may  sell  and  dispose  of  the  same 
for  and  towards  the  satisfon  and  paymt  of  all  such  arrears 
of  rent,  royalties,  or  dues,  and  also  of  all  expses  incidental 
to,  or  occasioned  by  such  distress  or  distresses  in  like 
mner  as  landlords  may  distrain  on  goods  by  law  distrain- 
able  for  rent  reserved  by  common  demises. 

IX.  And  in  case  any  such  distress  shall  not  produce  an  Addition 
amt  of  money  suffit  to  cover  the  amt  so  in  arrear  and  the  ^U^^' 
expses  afsd,  may  stop  all  works  and  operons  wch  may  be 
carried  on  in  or  upon  the  sd  demised  premes,  until  the  rent, 

wch  shall  then  remain  due,  and  all  expses  occasioned  by 
non-paymt  thof,  shall  be  satisfied :  Provd  always  that  the 
express  powers  of  entry  and  distress  hinbfe  contd  shall  be 
in  addon  to  and  not  in  lieu  of  any  power  of  distress  to  wch 
the  lessor  may  be  by  law  entled  for  recovery  of  the  rents 
hby  reserved. 

X.  And  it  is  hby  agrd  that  every  notice  hby  required  or  Piovi»ion 
authorised  to  be  given  to  the  lessor  shall  be  in  writg,  and"^.'^." 
may  be  either  given  to  him  psonally,  or  left  at  his  usual  or 

last  known  place  of  abode  in  the  United  Kingdom,  or  may 
be  given  to  his  agent,  or  such  other  pson,  and  in  such  mner 
as  the  lessor  may  from  time  to  time  direct;  and  every 
notice  hby  required  or  authorised  to  be  given  to  the  lessees 
shall  be  in  writg,  and  may  be  either  given  to  them  or  any  of 
them  psonally,  or  to  the  ppal  manager  or  captain  of  the  sd 
mines  or  works,  or  may  be  left  at  the  usual  or  last  known 
place  of  abode  in  the  United  Kingdom  of  the  lessees,  or  any 
of  them,  or  at  the  office  or  countg-house  of  the  sd  mines  or 
works. 

XI.  And  it  is  hby  agrd  that  any  notice  hby  required  or  The  mne. 
authorised  to  be  given  to  the  lessor  or  lessees  resply,  shall  referring  to 
be  in  writg,  and  may  be  given  or  served  in  any  of  the  modes  ?!1  ^JI; 

(j£)  See  Hogg  v.  Brooks^  14  Q.  B.  D.  475.  Where  the  lessor  is  a  company, 
the  notice  may  be  given  to  the  secretary  or  left  at  the  registered  office  of 
the  company ;  where  the  lessees  are  a  company,  the  notice  may  be  giyen  in 
like  manner  or  in  any  of  the  other  modes  mentioned  in  the  text  which  are 
applicable. 
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provd  by  the  67th  section  of  the  Convej'ancing  Act,  1881, 
with  respt  to  notices  to  be  given  to  lessors  or  lessees  (as  the 
case  may  be}  under  that  Act. 
Addition  to  xn.  Proyb  ALWAYS  that  the  clausc  lastly  hinbfe  contd 
ckuM^eT"  shall  not  in  any  mner  abridge  any  of  the  rights  or  powers 
hinbfe  given  to  the  lessor  or  his  agent  or  enable  any  matter 
to  be  submitted  to  arbitron,  wch,  under  the  provons  hinbfe 
contd,  wd  be  subjt  to  the  absolute  control  of  the  lessor  or 
his  .agent,  or  as  to  wch  the  right  to  go  to  arbitron  is  hinbfe 
excluded. 


PRECEDENTS. 


PBW.  I.  AGREEMENT  for  Lease  of  a  Coal  Mine  (a). 

Parties  AGREEMT  made  this day  of ,  Between  A., 

of,  &c.  (hinafter  called  the  lessor),  of  the  one  pt,  and  B., 
of,  &c.,  and  C,  of,  itc.  (hinafter  called  the  lessees),  of  the 
other  pt. 

Agreement       1.  FIn  conson  of  the  sum  of  & to   be   pd   to   the 

or  ease,     j^gg^j.  jjy  ^^  lessecs]  the  lessor  shall  grant  and  the  lessees 
Parcels.      shall  take   a   lease   and   exte    a    counterpt  thof,  Of   the 

unworked  coal  in  the seam  of  coal  and  all  the  seams 

of  coal  existg  below  the  sd  seam  of  coal  Ijing  within 

and  under  the  lands  situate,  &c.,  and  called,  &c.,  and  esti- 
mated to  contain acres  or  thrabouts  parlarly  described 

in  the  schdle  hto  and  coloured  in  the  plan  hrunto 

annexed,  Togb  with  all  the  existg  plant  and  machinery  (in 

the  nature  of  landlord's  fixtures)  attached  to  the  colliery. 

Power  to         2.  The  lessees,  theii*  agents  and  workmen,  shall  have 

eniuwr  ^    power  for  the  ppose  of  winning,  workg,  manufacturg,  and 

canying  away  the  minis  hby  agrd  to  be  demised  to  enter 

(«)  For  arbitration  clause,  see  above,  p.  749. 

(a)  See  p.  757,  note  ;  and  see  the  Coal  Mines  Begulation  Act,  1887. 
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npon  that  pt  of  the  surface  of  the  sd  lands  wch  is  coloured    prw-  »• 

upon  the  sd  plan  hut  not  upon  any  other  portion  thof 

witht  the  written  consent  of  the  lessor  or  his  agent. 

The  lessees  shall  have  the  foUowg  powers  over  the  lands  Leasee** 

coloured on  the  sd  plan  [so  far  as  the  lessor  has  the  p®^*™* 

power  to  gi-ant  the  same  under  a  lease  dated,  &c.,  and  made, 
6ic.,  under  wch  he  holds  the  sd  premes]. 

3.  Liberty  to  make  works,  p.  848. 

4.  LiiBERTy  TO  deposit  rubbish  produced  in  workg  and  To  deposit 
manufacturg  the  demised  minis,  and  to  make  watercourses  and 


use 


and  ponds  and  to  divert  and  use  the  flowing  water  (so  far  as  ^•*«'' 
the  lessor  can  autliorise  the  same),  but  the  right  to  make 
watercourses  and  ponds  is  granted  subjt  to  the  embankmts 
and  puddling  being  made  properly  to  the  satisfon  of  the 
lessor  or  his  agent,  and  kept  in  repair  to  prevent  the  water 
from  overflowg,  percolatg,  or  orwise  injuring  the  adjacent 
lands. 

5.  Liberty  to  take  bldg  stone  from  such  pt  of  the  sd  To  take 
land  as  shall  be  approved  in  writg  b}'  the  lessor  or  his  agent,  g^ne^nd 
and  to  erect  brick- works  and  to  manufacture  fireclay  into  make 
bricks  [such  stone  and  bricks  to  be  used  exclusively  on  the 

sd  demised  premes]. 

6.  Liberty  to  erect  upon  the  land  coloured dwellg-  To  build 

houses  for  workmen  or  agents  accordg  to  plans  and  on  sites      "*** 
to  be  approved  in  writg  by  the  lessor  or  liis  agent. 

7.  A  right  of  way  to  cany  minis  from  the  adjoing  mines  Way-leave, 
over  or  under  any  pt  of  the  demised  premes  or  over  any  pt 

of  the  surface  of  the  lands  coloured on  the  sd  plan. 

8.  Liberty  of  instroke  and  outstroke  into  and  from  the  Liberty  of 

j-j.  J  n  ja  3*    *  •  instroke 

demised  mines  and  premes  from  and  to  any  adjomg  mines  ^nd  out- 
for  carrying  minis  from   such   adjoing  mines   through  the  stnke. 
demised  mines  and  premes  as  afsd,  or  for  workg  the  demised 
mines  from  such  adjoing  mines,  but  so  that  no  instroke  or 
outstroke  drift  made  through  the  barriers  hinafter  covted  to 
be  left  in  the  boundaries  of  the  demised  mines  shall  exceed 

in  width,  and  no  drift  shall  be  nearer  than yards 

to  any  other  drift. 
K.E. — vox..  I.  8  li 
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PREO.  I. 


Powers  to 
be  subject 
''<o  ezistinj 
rights. 

Beserva- 
tion  of 
minerals 
to  lessor. 


Beserya- 
tion  of 
right  of 
way. 


Beserva- 
tion  of 
right  to 
resume 
lands. 


Term. 


Bent. 


9.  The  powebs  afsd  oyer  the  surface  are  to  be  granted 
subjt  to  any  rights  or  powers  wch  may  have  been  previously 
acquired  by  any  existg  lessees  or  other  psons  under  any 
existg  leases  or  agreemts. 

10.  TiiEBE  SHALL  be  reserved  to  the  lessor  all  minis  and 
substances  not  hby  specifically  agrd  to  be  demised,  with 
full  powers  of  winning,  workg,  manufacturg,  and  carry- 
ing away  such  excepted  minis  and  substances,  and  for 
that  ppose  to  use  the  lessees'  pits,  railways,  tramways, 
and  roads,  paying  reasble  compenson  for  the  use  of  the 
same,  the  amt  thof  in  case  of  diffce  to  be  settled  by 
arbitron. 

11.  Also  power  to  the  lessor  and  his  tenants  to  pass 
with  or  witht  horses,  cattle,  carts,  and  carriages  over  and 
along  all  or  any  of  the  roads  now  existg  or  to  be  made  by 
the  lessees  on  the  sd  demised  premes. 

12.  Also  power  to  the  lessor  to  take  and  use  from  time 
to  time  for  any  ppose,  witht  makg  compenson,  any  portion 

or  portions  of  the  lands  coloured on  the  sd  plan  wch 

shall  not  have   been  appropriated  by  the   lessees  as  hby 
authorised. 

18.  The   term  shall  be  yrs    from  the  day 

of .  . 


14.  The  certain  rent  shall  be  £- 


— ,  for  wch  sum  the 
lessees  may  work  such  quantities  of  minis  as  at  the  royalties 
after  mentd  will  be  equal  to  the  same,  and  the  term  "  short 
\corkgs  "  hinafter  contd  means  workgs  short  of  such  quan- 
tities, and  the  term  "  excess  "  or  **  surplus  workgs  '*  means 
workgs  in  excess  of  such  quantities. 
Royalties.        15.  The  ROYALTIES  shall  be  as  foUows — 


Large  coal 
Small  coal 
Ironstone 
Fireclay 
Bldg  stone 

TLe  ton  to  consist  of 


per  ton. 


9} 


9f 


>y 


per  yard. 

23ounds  and  all  coal  to  be  con- 


sidered and  taken  as  large  coal  wch  will  not  on  being  screened 
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pass  through  a  screen  of  bars  wch  are  [one]  inch  apart  or    prkc.  i. 
wch  shall  be  sold  unscreened. 

16.  No  ROYALTY  shall  be  pd  for  coal  actually  consumed  by  No  royalty 
pumping,  winding,  and  ventilatg  engines,  ventilatg  furnaces,  consomed. 
and  pit  fires  used  for  workg  the  demised  minis,  provd  the 
quantity  consumed  does  not  exceed per  cent,  of  the 

total  amt  raised  from  the  demised  premes. 

17.  No  ROYALTY  shall  be  pd  for  bldg  stone  or  fireclay  No  royalty 
made  into  bricks  wch  shall  resply  be  used  upon  the  premes.  or'^bricks 

18.  A  WAY-LEAVE  rent  of per  ton  shall  be  pd  for  a««d- 

minis    conveyed   from    adjoing   ppties   over  or  under  the  ^'J"^**^® 
demised  premes  or  over  the  surface  of  the  lands  coloured 

on  the  sd  plan. 

19.  The  lessees  shall  pay  at  the  rate  of per  acre  by  Surface 

way  of  rent  for  any  quantity  up  to acres  of  the  surface  compensa- 

lands  wch  shall  be  taken,  and  at  the  rate  of per  acre  ^^^^  ^ 

^  tonants. 

for  all  such  lands  taken  in  excess  of acres,  and  shall 

pay  for  crops,  plantations,  and  timber  upon  any  land  taken 
at  the  time  of  taking  posson  thof ;  And  shall  also  pay 
all  compenson  payable  to  the  tenants,  and  at  the  end  or 
other  sooner  determinon  of  the  lease  shall  make  compenson 
for  all  permanent  damage  to  the  surface. 

20.  The  lessees  shall  pay  at  the  rate  of  per  acre  Rent  for 

by  way  of  rent  for  such  pts  of  the  surface-land  coloured f^  houses! 

on  the  sd  plan  as  shall  be  taken  for  the  ppose  of  erectg 
dwellg-houses  thron. 

21.  The  sd  rents  and  royalties  shall  be  payable  half-  Time  for 
yrly  on  the day  of and  the day  of .         rents  and° 

22.  The  lessees  shall  be  at  liberty  to  make  up  the  short  royalties, 
workgs  of  any  yr  out  of  the  excess  of  any  of  the  next  j^^j^^Jp  ^ 

succeedg yi's  only,  but  the  surplus  workgs  of  any  past  short  work- 

yr  shall  in  no  case  be  taken  to  make  up  the  short  workgs  of  *"* 

any  subsequent  yr. 
28.  Way-leave  rent  shall  not  merge  in  the  certain  rent.  ^,o  merger 

of  waV" 

The  lease  or  leases  shall  contain  the  foUowg  covts  by  have  rent, 
the  lessees  in  the  terms  now  usually  inserted  in  leases  of  Leasees 
similar  ppty  in  the  coy  of ,  that  is  to  say :  co>enant8. 

3  L  2 
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PKEo.  I  24.  To  PAY  i*ents  and  royalties. 

To  pay  25.  To  PAY  rates  and  taxes. 

'^*-  26.  Not  to  take  any  of  the  surface-land  coloured on 

»t^^  the  sd  plan  witht  giving  one  month's  notice  to  the  lessor  or 

To  give  his  agent,  each  notice  to  be  accompanied  by  a  plan  npon  wch 

notice  be-  ^^xe  land  proposed  to  be  taken  sliall  be  shewn. 

fore  taking  ^     ^ 

land.  27.  To  FENCE  ofF  all  land  on  taking  posson. 

To  fence.         28.  To  COMMENCE  sinkg  from  the  surface pits  to  the 

To  link       seam  within calr  months  from  the  commencemt 

pits. 

of  the  term  on  the  land  coloured on  the  sd  plan,  one 

pit  to  be  not  less  tlian feet  in  diameter  in  the  clear  and 

the  other  not  less  than feet  in  diameter  in  the  clear,  in 

such  situon  as  may  be  approved  of  bj^the  lessor  or  his  agent, 
and  such  sinkg  to   be  pursued  with   pper   diligence   and 

dispatch  and  uninterruptedly  and  with  at  least  able 

workmen  constantly  employed  except  in  case  of  strikes  or 

genl  lockouts  or  unavoidable  accidents. 

To  supply        29.  To  SUPPLY  to  the  lessor  or  his  agent  from  time  to  time 

expbiu-      when  required,  accurate  sections  of  the  strata  wch  may  be 

tions.         passed  through  in  sinkg  the  pits  to  be  sunk  on  the  demise<i 

premes,  and  to  supply  parlars  of  all  their  explorons. 

Not  to  30.  Not  to  erect  or  use  an}*^  steam   engine,  coke-oven, 

near  bo^-  brick-kihi,  or  any  work  or  machine  whatever,  in  wch  coal  or 

aary,and    coke  shall  be  burned  or  any  kind  of  fire  used,  within  fifty 

aaimSgel^y  yards  of  the  fence  of  any  land  from  time  to  time  taken 

^^'  posson  of,  and  all  land  taken  to  be  fortliwitli  cleai'ed  and 

aftenvards  kept  cleared  of  the  underwood,  gorse,  and  long 

grass,  with  a  view  to  avoid  risk  of  fire  to  the  adjoing  lands, 

and  to  pay  for  injury  occasioned  b}^  fire  or  or  wise  to  any 

land,  and  the  crops  and  plantations  thron,  wch  shall  not 

have  been  taken  by  the  lessees  as  hby  authorised. 

To  weigh        31 .  To  ERECT  weighing  machines,  and  to  weigh  the  minis 

"**°  got,  and  to   allow  the  lessor's   agent  to  be  psnt  at  the 

weighing. 
To  keep  32.  To  KEEP  Separate  accts  of  the  workgs  from  each  of 

acconnts  of  the  scams,  and  to  supply  copies  thof  to  the  lessor  or  his 

workings,     gg^nt. 
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33.  To  KEEP  plans  to  a  scale  of chains  to  an  inch.        »*»»?.  i. 

34.  Not  to  assign  or  underlet  witht  the  consent  of  the  To  keep 
lessor.  P^"»- 

35.  To  LEAVE  haniers  if  required  by  the  lessor  or  hisjjj^ 

ffigent  of yai'ds  in  width  in  each  of  the  demised  seams  to  leare 

adjoing  the  outside  boundary  of  the  demised  premes.  banicw. 

36.  To  STOP  up  effectually  every  instroke  or  outstroke  To  stop 
drift  at  the  end  or  other  sooner  determinon  of  the  term  if  J^J^Jwa*' 
required  by  pper  frame  dams  or  orwise  to  the  satisfon  of  «*roko 
the  lessor  or  his  agent. 

37.  To  KEEP  the  works  in  repair.  To  repair. 

38.  To  DELIVER  up  the  works  and  mines  in  good  repair  To  deliver 
and  workg  order  and  pperly  drained  and  ventilated  to  the  "^' 
satisfon  of  the  lessor  or  his  agent  at  the  end  or  other  sooner 
determinon  of  the  sd  term. 

39.  Not   to   work  under  or  within  yards  ot  any  Not  to 

bldgs  now  built  or  hinafter  to  be  built   [for  agricultural  J^uj^"®^ 
pposes  or  with  the  consent  of  the  lessees]  upon  the  demised 
premes. 

40.  To  w^ORK  the  mines  pperly  and  accordg  to  the  most  To  work 
approved  method  of  workg  for  the  time  being  in  use  in  the  properij 
coy  of ;  and  to  observe  the  Coal  Mines  Begulon  Act, 

1887. 

41.  Not  wilfully  to  do  anything  to  injure  the  mines.        Not  to  in- 

42.  Not  to  allow  any  water  to  accumulate  in  the  workgs  ^^  "*^"®*** 
of  any  of  the  demised  seams,  and  in  the  event  of  any  water  allow  water 
so  accumulatg,  to  exte  when  required  such  works  as  may  be  J^^^""*"" 
necy  to  remove  such  accumulons,  so  as  to  prevent  the  loss 

of  any  coal  wch  ought  fairly  to  be  worked. 

48.  To  SUPPLY  the  lessor  or  his  agent,  from  and  after  To  sappiy 
the  winning  of  the  coal,  with  one  ton  of  large  coal  per  week  coal  (a). 
free  of  cost  at  the  pit's  mouth,  the  same  not  to  be  chgeable 
with  royalty. 

The  lease  or  leases  shall  contain  the  follows  powers  to  !-«•««•' 

"  powers. 

(<F>  Qj, :  Wliethei  this  sabjects  the  lease  to  extra  stamp  duty  under  the 
Act  of  1870,  s.  97. 
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pRic.  I.    the  lessees  in  the  terms  now  usually  inserted  in  leases  of 


similar  ppty  in  the  coy  of 


To  sun-CD-  44.  To  SURRENDER  the  demised  premes  if  the  workg  is 

^Z:LZ.  unsuccessful. 

To  remove  ^^'  "^^  REMOVE  the  plant  at  the  end  or  other  soouei' 

plant  on  determinon  of  the  sd  term  if  the  lessor  shall  not  elect  to 

(letermma- 

tion.  pchase  the  same. 

Lessors  The  LEASE  or  leases  shall  contain  the  followg  powers  to 

powers.      ^g  lessor  in  the  terms  now  usually  inserted  in  leases  of 
similar  ppty  in  the  coy  of : 

To  re-  46.  To  RE-ENTER  if  any  rent  or  royalty  is  in  arrear  for 

daj's,  or  on  breach  of  any  of  the  covts,  or  if  the  lessees 

or  their  assigns  shall,  while  the  sd  demised  premes  or  any 
l)t  thof  shall  remain  vested  in  them,  become  bkpt  or  enter 
into  any  arrangement  or  composon  with  their  creditors,  or 
being  a  co,  shall  enter  into  liquidon  whether  compulsory  or 
voluntar}'. 

Toiiis-  [47.  To  SUSPEND  the  works  and  to  distrain  upon  the 

train  («,.  ^ugingg^  plant,  and  stock  in  hand,  if  any  of  the  rents  or 
royalties  are  in  arrear  for days.] 

To  pur-  48.  To  PCHASE  the  lessees'  plant  at  a  valuon  on  giving  to 

plant.  them  six  calr  months'  notice  before  the  expiron  or  other 
sooner  determinon  of  the  term,  or  in  the  event  of  the  same 
being  determined  by  re-entry  then  on  giving  such  notice 
within  fourteen  days  thrafter. 

To  enter         49.  Xo  ENTER  upon  the  promes  during  the  last  year  of  the 

year^^f       lessees'  occupou  for  the  ppose  of  doing  any  act  necy  or  use- 

term.         f^j  f^j.  ^g  future  workg  of  the  mines. 

To  oxa-  50.  To  EXAMINE  the  mines  and  premes  at  all  times. 

To  weirii  ^^'  ^^  WEIGH  the*  minis  and  to  examine  and  copy  the 
lessees'  plans  and  accts. 

To  have         52.  FoR  THE  pposes  afsd  or  any  of  them  to  have  the 

assistance! 

assistance  of  miners,  workmen,  and  others  in  the  employmt 
of  the  lessees,  and  the  use  of  the  machinery  and  plant  free 
of  chge. 


(<?)  See  p.  878,  note. 
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58.  The  lessor  shall  covt  in  the  usual  way  for  the  lessees*    ^>*^-  ^- 
quiet  enjoymt.  Leoor  to 

54.  The  lease  or  leases  shall  contain  the  usual  arbitron  «>^««*^* 

for  qaiet 

clause,  and  such  other  clauses  in  addon  to  those  hinbfe  enjoyment. 
mentdy  and  not  being  inconsistent  thrwith,  as  are  now  usually  ^^o*".  ^ 
inserted  in  leases  of  similar  ppty  in  the  coy  of .  arbitration 

55.  The  lease  or  leases  and  counterpt  of  each  lease  shall  ^^'^' 
be  prepared  by  the  solor  of  the  lessor  at  the  expse  of  the  tion^r 
lessees,  and  the  lessees  shall  pay  all  expses  attendg  this  ^^^^  ^^ 
agreemt. 

56.  Until  the  lease  or  leases  shall  have  been  granted,  Lessor's 
the  lessor  shall  have  the  same  powers  and  remedies  by  dis-  b^fo^ 
tress  (6)  and  orwise  in  case  of  non-paymt  of  rent  and  royal-  «™°*  ^^ 
ties,  and  all  other  powers  and  rights  as  if  the  lease  or  leases 

had  been  exted. 

57.  The  lessor's  title  shall  not  be  inquired  into.  Lessor's 

58.  Any  question  arisg  out  of  this  agreemt  shall  be  to  be  ^ 
settled  by  arbitron  in  the  usual  mner.  ?*j"^ 

,  into. 

59.  Add  any  other  clauses  from  tlie  forms  given  above  tech  xrbitra- 
may  be  appropriate.    In  witness,  &c.  tion. 

Schdle  of  Peels. 


m- 


n. 

LEASE  of  Iron  and  Metallic  Mine  in  Devonshihe       ^"c.  n. 
effected  by  Grant  of  Licences  Only. 

Pasties,  A.  (hinafter  called  the  lessor,  wch  expression, 
4c.,  see  p.  714),  1 ;  B.  and  C.  (hinafter  called  the  lessees, 
wch  expression,  &c.),  2.     WITNETH  that  in  conson  of  Wit- 
ihe  rents  and  reservons  hinafter  reserved,  and  of  the  covts  "^^ 
and  agreemts  by  the  lessees  hinafter  contd,  the  lessor  doth 


(ft)  See  p.  878,  note. 
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pRsc.  11.  ixby  graut  and  demise  unto  the  lessees,  exclusive  liberty  to 
j>em\se.  Qcty  ''  iron,  iron-ore,  umber,  and  other  ores,  metals,  and 
rarcela.  minis,*'  p.  847  ;  to  inake  worka^  p.  848 ;  to  use  wat^r,  p.  850; 
And  the  iron,  ii*on-ore,  umber,  and  all  other  ores,  metals, 
and  minis  to  be  found  and  gotten  by  virtue  of  these  psnts  to 
take,  raise,  make  merchantable,  can*y  away,  and  dispose  of 
at  their  will  and  pleasure,  To  hold  the  sd  licences,  powers 

Haben-       and  authorities  hby  granted  Unto  the  lessees  from  the 

-    ■         day  of ,  for  the  term  of yrs,  Reservon  of  fixed 

Keaerva.     Tenty  p.  854,  witht  the  words  in  brackets ;  also  a  yrly  royalty 
tionof       "for  every  ton  of  twenty-one  cwt.   of  iron,  iron-ore,  or 

Render  in   ^°^^®^»"  P*  ^^^  >  -^^^  ^^^^  renderg  and  deliverg  on  the  sd 

kind.         premes  one pt  or  share  of  all  such  tin,  tin-ore,  copper, 

copper-ore,  lead,  lead-ore,  and  all  other  metals  and  minis, 

except  iron,  iron-ore,  and  umber,  raised  or  got,  continue 

form  for  render  in  kind  or  moy  at  lessor's  option^  p.  867 : 

Leesees*      average  clause^  p.  859  :  Govts  by  lessees  *'  for  themselves  and 

their  assns,'*  to  pay  the  rents  and  royalties,  p.  860 ;  to  pay 

rates  and  taxes,  p.  860 ;  to  weigh  minis,  p.  868 ;  to  allow 

lessor  to  inspect  weighing-machines,  p.  869 ;  to  allow  Ussor's 

agent  to  be  psnt  at  the  weighing,  p.  869 ;  not  to  make  any 

unnecy  shafts,  p.  866 ;  to  fence  pits,  p.  866 ;  not  to  work  near 

bldgs,  (tc,  p.  867 ;  to  allow  lessor  to  inspect  "  all  or  fcay 

adits,  shafts,  or  works,  wch  shall  be  driven,  sunk,  made,. or 

used  within  the  sd  lands,*'  p.  871 ;  to  preserve  surface  mouldy 

p.  868 ;  not  to  cause  damage,  p.  878 :  Power  to  lessor  to 

Not  to       pchase  engines  at  end  of  term,  p,  877 :  And  in  case  the 

plant  be-    lessor  shall  not  elect  to  take  such  engines,  machiner}', 

foremiing  apparatus,  materials,  and  effects  at  a  valuon  as  afsd,  then 

up  pita,  &c.    *  "^  , 

that  the  lessees  will  not  remove  the  same,  or  any  pt  thof, 
from  the  sd  lands  until  all  the  shafts  wch  shall  have  been 
opened  or  made  by  the  lessees  shall  have  been  filled  in,  or 
pperly  covered  or  secured,  and  all  rents,  royalties,  dues,  and 
compenson  then  due  from  them  shall  have  been  pd  accdg 
to  the  covts  hinbfe  contd,  after  wch  the  lessees  shall  be  at 

liberty  duiing  calr  months  thrafter  to  remove  the 

same;  Powerof  re-entry,  p.  876;  ipower  of  distress, -p.  SIS'}; 
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covt  by  lessor  for  quiet  enjoy mt,  p.  874 ;  arbitron  clause, 
p.  749,  with  the  addon  at  p.  880.  Add  any  other  clauses  from 
the  above  forms  tech  m%y  be  appropriate.     In  witness,  &c. 


VREC.  II. 


LEASE  of  Slate  Quarries  in  Wales  (a).  ww^w. 

Parties,  A.,  lessor,  hinafter,  Sic^see  p.  714,  1 ;  B.  and  C, 
lessees,  liinafter,  &c.,  2  :    WITNETH,  conson,  demise  o/ Demise 
*'  All  those  pieces  of  land  situate,  i&c,  and  also  "  the  slate 
qunrries,  p.    848,   Togr    with    full    power,    licence,   and  Libw-ty  to 
authority,  to  open,  dig,  sink,  search  for,  work,  raise,  and  get 
all  slate  or  slate-rocks  of  every  kind  in,  from,  or  out  of  the 
lands  and  hereds  afsd,  and  for  that  ppose  to  remove  and  take 
away  any  surface  soil,  and  to  dig,  sink,  and  drive  any  new  To  dig 
l)its,    shafts,   soughs,   levels,  trenches,  dams,  embankmts,  ^***'  *^" 
drains,  and  watercourses  in  or  about  the   sd  quarries   or 
works :  And  to  have,  use,  alter,  and  divert  the  pits,  shafts.  To  divert 
soughs,  levels,  trenches,   dams,   embankmts,   drains,   and  ■*"^**'  ^*^' 
watercourses  now  existg,  or  hrafter  to  be  opened,  or  made, 
in,  under,  or  upon  the  sd  lands  and  hereds,  or  any  pt  thof : 
And  to  make  new,  and  to  use,  stop  up,  alter,  and  divert  the  Alter 
psnt  and  any  new  tramways,  and  other  roads,  inclined  "*  ** 
planes,  levels,  drifts,  and  works  in  or  upon  the  sd  lands  and 
hereds,  or  any  pt  thof :  And  to  make,  build,  and  erect  upon  Pot  up 
any  pt  of  the  sd  lands  and  hereds  any  engines,  machines,  "^  ^^^^' 
wheels,  pumps,  mills,  and  bldgs  whatsr :  And  to  alter  and  PqH  ^lown 
pull  down  any  house  or  bldg  now  standg,  or  hrafter  to  be  °'*'^' 
erected  on  the  sd  lands  [witht  an}'  liability  or  obligon  to 
rebuild  the  same],  for  the  better  or  more  effectually  gettg, 
dressg,    making    merchantable,   and    carrying    away  such 

(a)  As  to  fencing,  tee  50  &  51  Vic,  c.  19. 
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PRBC.  in. 

Make 
drains. 


Get  stone 
and  clay. 


Right  of 
wav. 


Haben< 
dam. 


X9  lossees. 

Reeeira- 
tion  of 
rent. 

Royalty  for 
lavfeaktes. 

Royalty 
for  smaU 
filatea. 


Certain 
rent  to  be 
in  part 
payment 
of  royalties. 


slate  as  afsd,  or  for  workg  or  carrying  on  any  works  or 
quarries  hby  authorised  to  be  made  or  worked :  Ani>  with 
full  right  to  cut  and  make  diuins,  gutters,  pits,  and  trenches 
for  keeping  and  conveyg  water  for  such  engines,  machines, 
wheels,  pumps,  mills,  and  other  necy  uses  in  and  about  the 
sd  works  or  quarries  :  And  also  to  dig  and  get,  in,  upon,  or 
out  of  the  sd  lands  and  hereds,  such  stone,  clay,  and  other 
materials,  as  may  be  necy  or  requisite  for  making,  repaiig, 
and  maintaing  any  works,  bldgs,  tramways,  water-ways,  or 
other  things  now  existg,  or  hrafter  erected,  or  made  in 
connon  with  the  sd  quarries :  [With  free  right  of  passage 
for  the  lessees,  their  servants,  agents,  and  workmen,  witli 
horses,  carts,  carriages,  or  orwise  in,  upon,  and  over  all 
roads,  ways,  levels,  and  drifts  for  the  time  being  upon  or 
under  any  other  lands  of  the  lessor  not  hinbfe  demised,  for 
carrying  away  the  sd  slates,  and  for  carrying  and  bringing 
any  materials  and  things  whatsr  to  or  from  the  sd  quarries.] 
liescrvon  to  lessor  of  liberty  io  enter  and  inspect  icorks, 
p.  854 :  To  hold,  use,  exercise,  and  enjoy  the  sd  lands, 
hereds,  slate  rocks,  quarries,  works,  powers,  and  premes 
hinbfe  demised  and  granted,  subjt  to  the  respive  estes  and 
intts  of  the  sevl  tenants  of  the  same  lands  and  hereds.  Unto 

the  lessees  from  the  day  of  for  the  term  of 

twenty-one  yrs.      Reservon  of  certain  rent,  p.  854 ;    and 

royalty  "  of  for  every  ton  (consistg  of lbs.)  of 

slate  (except  rough  flags),  of  a  size  exceedg  100  superficial 
inches,  wch  shall  be  got  and  made  durg  the  sd  term," 
p.  855.     And  also  paying  thrfor  durg  the  sd  term  a  royalty 

of for  every  ton  (to  be  calculated  as  afsd)  of  rough 

flags  and  lintels  and  slate  of  a  size  not  exceedg  100  super- 
ficial inches,  wch  shall  be  got  and  made  durg  the  sd  term : 
Provd  always,  and  it  is  hby  agrd  and  decld  that  the  quarterly 

paymt  of  £ ,  made  on  any  quarter  day  in  respt  of  the  sd 

certain  yrly  rent  of  £ ,  shall  be  taken  in  pt  paymt,  so 

far  as  the  same  shall  extend,  of  the  sd  royalties  of and 

per  ton,  accrued,dufi>ia.thft  qnartieuredtLfihall  immftdly 


Leeeeee'      precede  such  quarterly  day.    Average  clatise,  p.  859.     Govts 


GOTenantf. 
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by  lessees  "  for  themselves  and  their  assns  **  to  pay  rents  and  'ww^*- 
royalties,  p.  860 ;  to  pay  rates,  p.  860 :  And  will  keep  true  To  keep 
and  pper  books  of  acct  of  all  slates,  slate-rocks,  slate-flags,  J^*""*** 
and  blocks,  wch  shall  be  gotten  and  made  in  the  sd  works, 
and  will  fairly  and  openly  weigh  all  such  slated,  slate-rocks, 
slate-flags,  and  blocks,  as  shall  be  sent  for  shipment  or 
transit  by  railway  or  orwise  sent  off  the  sd  lands  and  hereds, 
and  keep  the  sd  books  of  acct  at  the  office  or  countg-house 
of  the  sd  works :  And  wh^l  permit  the  lessor  and  his  agents  *"»^  permit 
at  aU  reasble  times  durg  the  first  fourteen  days  of  every  inspect 
quarter  of  a  yr  of  the  sd  term  to  inspect  such  books  of  acct  ^^^^* 
and  parlars  :  And  also  that  the  lessees  will  psonally,  or  by  «*»<i  ^©"fy 
their  agents   or  managers,  whenever  required,  verify  the 
accuracy  of  the  sd  books  of  acct  and  parlars :  And  also  To  work 
will  at  all  times  durg  the  sd  term  use  and  work  in  every  properlj. 
respt  the  sd  lands,  rocks,  quarries,  and  beds  of  slate,  and 
make,  manufacture,  and  work  all  the  slate  of  every  descrip- 
tion raised  or  got  out  of  the  sd  quarries  of  pper  sorts,  sizes, 
thicknesses,  and  dimensions  in  every  respt  accdg  to  the 
best  and  most  improved  method  for  the  time  being  in  use  in 
the  district  of  carrying  on  and  workg  slate  quarries,  and 
making  and  manufacturg  slates  :  And  will  effectually  pro-  To  prose- 
secute  and  continue  such  works,  and  keep  the  sd  quarries 
free  and  clear  from  all  rubbish :  And  will  remove  the  ^°,  w"?®^* 
rubbish,  waste,  and  surface-soil  from  time  to  time,  and 
deposit  the  same  in  some  convenient  and  reasble  pt  of  the 
sd   demised  premes,  wch  the  lessor,  or  his  agent,  shall 
approve  for  that  ppose,  so  as  such  deposit  shall  not  injure 
the  sd  quarries,  or  impede  the  future  workg  thof ;  to  keep 
works  in  repair,  and  deliver  up  at  end  of  term,  p.  864 ;  to 
allow  lessor  to  enter  and  inspect, ''  the  sd  rocks,  quarries,  and 
beds  of  slate  and  works,*'  p.  871 ;  to  make  compenson  for 
surface  damage,  p.  860;  power  of  re-entry,  p.  876;  Ipower^?^^^^ 
6f  distress    over    ''all    $latea,    elate-rocks,   blocks,    flags, 
machinery,  engines,  implemts,  plant,  horses,  carts,  live  and 
dead  stock,  and  all  other  effects  whatsr  then  and  there 
foimd,  whether  such  engines,  machinery,  or  other  effects 
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PRK.  III.  may  be  affixed  to  the  sd  lands  or  not,"  p.  878.]  Govt  by 
lessor  for  quiet  enjoymt,  p.  874.  Arhitron  clause^  p.  749, 
with  the  addon  at  p.  880.  Add  any  other  clauses  from  the 
above  forms  tvch  may  be  appropriate.     In  witxess,  &c. 


IV. 

pRBc.  IT.   LEASE   of  a   Coal  Mine,  the   Clauses  bcinfj  placed  in 

SCHEDULBS. 

1* ARTIES,  A.,  lessor  (binafter  called  tbe  lessor,  web  expres- 
sion shall  binafter  and  in  tbe  scbdle  bto,  &c.,  see  p.  714),  1 ; 
Wit-  B.  and  C,  lessees,  (binafter,  &c.),  2.    WITNETH  thatiu 

conson  of  tbe  rents  and  royalties  binafter  reserved  and  the 
covts  on  tlie  pt  of  tbe  lessees  and  condons  binafter  contd, 
Demise  the  lessor  doth  bby  grant  and  demise  unto  tbe  lessees,  All 
Parcels.  THOSE  mines,  beds,  veins,  and  seams  of  coal  and  fireclay, 
liberties,  licences,  and  privileges  mentd  and  described  in  tbe 
HeBcrva-  fii^t  pt  of  the  scbdle  bronder  written.  Except  and  reserved 
tioDs.  ^j^^Q  ^Q  lessor,  as  in  tbe  second  pt  of  tbe  sd  scbdle  is 
Haben-       mentd.  To  HOLD  the  premes  bby  granted  and  demised  Unto 

dum.         ^2ie  lessees,  from  tlie day  of for  tbe  term  of 

Rents'.  yrs.  Paying  tbrfor  tbe  sevl  rents  and  royalties  mentd  and 
Provisions  specified  in  tbe  third  pt  of  the  sd  scbdle,  Subjt  to  tbe 
provons  relatg  to  tbe  sd  rents  and  royalties  expd  in  tlie 
fourth  pt  of  tbe  sd  scbdle.  Covts  by  the  lessees  with  the 
lessor,  p.  728,  as  in  the  fifth  pt  of  the  sd  scbdle  is  expd. 
Lessor's  Covt  by  the  lessor  with  the  lessees,  p.  789,  as  in  tbe  sixth  pt 
of  the  sd  scbdle  is  expd  :  And  it  is  hby  aord  and  decld  in 
mner  expd  in  tbe  seventh  pt  of  tbe  sd  scbdle :  And  it  is 
that  sche-  HBY  ALSO  AGRD  and  dccld  that  the  sd  scbdle  brunder  written 
beraadai  ^^^  ^  deemed  to  be  pt  of  these  psnts  and  be  read  and  con- 
piurt  of       Btrued  accdly.    In  witness,  &c.  ^ 

lea«6. 


as  to  rents. 


coTenanta. 


covenants. 
Provisoes. 
Proviso 
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The  Schdle  referred  to  in  the  above  written  indre  (a).  ^^^'  '^* 

Schedule. 

The  first  pt. 
Peels,  p.  847;  liberft/  to  work  mines,  p.  848;  to  sink  pits  Pwrctis. 
and  make  worlcs,  p.  848  ;  with  prove  as  to  surface  operons 
Hlightly  alUred,  p.  851 ;  [i/  necy,  liberty  of  instroke  and 
outstroke,  pp.  850,  851 ;  to  qnarry,  p.  849 ;  to  use  water,  p. 
850 ;]  lessees  not  to  obstruct  lessor's  mining  operons,  p.  851 ; 
or  to  do  unnecy  damage,  p,  851. 

The  second  pt. 

So  MUCH  and  such  pts  of  the  sd  mines,  beds,  veins,  and  Resenra- 
seams  hby  demised  as  is  or  are  required  for  the  support  of  ^^ 
Any  house  on  bldg  now  on  the  demised  lands,  or,  **  on  the 

lands  hinbfe  described  and  distinguished  by  a colour  on 

the  sd  map:*'  and  also  excepted  minis  with  liberties  for 
workg  tlie  same,  p.  852 ;  to  use  tramways,  p.  858 ;  lessor  to 
join  in  repairg  tramways,  p.  858 ;  liberty  to  lessor  to  enter 
and  inspect  mines,  p.  854 ;  provo  that  the  lessor  shall  not 
hinder  the  lessees,  p.  854. 

The  third  pt. 

Fixed  rent,  with  the  words  in  brackets,  p.  854 ;   surface  Rents. 
rent,  p.  855 ;  galeage  rents  per  ton  of  coal  and  fireclay, 
p.  855  ;  [ivay-leai^e  rent,  p.  856 ;  spoil  bank  rent,  p.  856.] 

The  fourth  pt. 

All  the  afsd  rents  shall  be  pd  free  from  any  dedon  except  Provisions 
landlord's  ppty  tax.     Provo  that  a  certain  quantity  of  coal  *" 
)nay  be  got  witht  paying  royalty,  p.  858  ;  provo  as  to  accidents, 
p.  858  ;  strike  clause,  p.  859  ;  average  clause,  p.  850. 

The  fifth  pt. 

To  pay  rents,  p.  860 ;  to  pay  rates  and  taxes,  p.  860  ;  to  Leasee's 
pay  compenson  for  surface  damage,  p.  860;  to  icork  mines  ^^^^^^ 

(«)  It  will  be  convenient  to  paragraph  the  clauses  in  the  Schedule. 
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PRM.  IT.  effectually f  p.  861 ;  not  to  dUcontinue  workg,  p.  862 ; 
to  sink  pits,  p.  884 ;  or,  to  exte  other  special  works,  see 
p.  862 ;  to  protect  mines  from  encroachmt,  p.  864 ;  to  fence 
pits,  p.  865  ;  to  fill  in  or  fence  useless  shafts,  p.  865  ;  not  to 
interfere  with  roads  or  streams,  p.  866 ;  not  to  work  near 
hldgs,  p.  867 ;  to  weigh  coals,  dc,  p.  868 ;  toith,  if  thought 
necy,  the  subsidiary  clauses,  forms  xxxn.,  xsxm,,  xxxiv., 
XXXV. ;  to  keep  plans  of  mines,  p.  870 ;  to  deliver  accts  half 
yrly,  p.  870 ;  inspon  of  accts  by  lessor,  p.  871 ;  to  mark 
boundaries  of  mine,  p.  871 ;  to  allow  Ussor  to  inspect  workgs, 
p.  871 ;  not  to  obstmct  lessor  in  workg  excepted  minlsy 
p.  872 ;  [not  to  allow  unauthorised  psons  to  use  way-leares, 
p.  878 ;  not  to  assign,  p.  736 ;  wiih  the  provo ;]  to  keep 
works  in  repair  and  deliver  up  at  end  of  ttrm,  p.  864 ;  to 
observe  the  Coal  Mines  ReguUm  Act,  1887,  p.  878. 


Leaaor'i 
coTenanto. 


The  sixth  pt. 
For  quiet  enjoymt,  p.  874. 


The  seventh  pt. 

Pfoviaoes.  Power  of  re-entry,  p.  875 ;  [power  of  distress,  p.  878] ; 
[power  to  lessees  to  determine  lease,  if  coal  lies  too  deep, 
p.  876 ;  or  if  coal  is  of  bad  quxdity  or  exhausted,  p.  876.] 
Power  to  lessor  to  pchase  engines  at  expiron  of  term,  p.  877 ; 
arbitron  clause,  p.  749 ;  with  the  addon,  p.  880 ;  proton  as 
to  7iotices,  p.  879  :  add  any  other  clauses  from  the  above  forms 
wch  may  be  appropriate. 


PB«a  T. 


Wit 
iiut»ctb. 


LEASE  of  Serpentine  Bock  in  Cornwall. 

Parties,  A.  (hinafter  called  the  lessor,  &c.,  see  p.  714), 
1 ;  B.  and  C.  (hinafter  called  the  lessees,  &c.),  2:  AVITNETII 
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that  in  conson  of  the  rents  and  royalties  hinafter  reserved    ^^^t^-  ^- 
and  the  covts  on  the  pt  of  the  lessees  hinafter  contd,  the  Demised 
lessor  doth  hby  grant  and  demise  unto  the  lessees,  liberty 
to  get,  "  all  the  steatite,  soapstone,  porphyry,  granite,  marble.  Liberties. 
olivine,  asbestos,  and   diallage   stone  and  rock,"  p.  848, 
liberty  to  make  and  construct,  "  adits,  shafts,  pits,  and  a  jetty, 
pier,  quay,  or  breakwater,  sheds,  houses,  engines,  and  other 
bldgs,  tramways,  and  roads,"  p.  849 :  Exgeptg  and  reservg  Beserva- 
unto  the  lessor  all  timber,  trees,  wood,  and  underwood,  and  ^-mw  and 
all  copper,  copper  ore,  lead,  lead  ore,  tin,  tin  ore,  and  all  minerals, 
other  metals  minis  and  stone  whatsr,  other  than  the  sd  stone 
and  rock  hinbfe  demised:  And  exgeptg  and  reservg  all  and 
quarries  of  slate,  and  pits  and  veins  of  clay  and  mail  whatsr,  ^°*'"®*- 
with  liberty  for  the  lessor,  &c.,  p.  852,  form  n. ;  to  u^e 
tramways,  cfec.,  p.  853  ;  lessor  to  join  iti  repairg  tramways, 
p.  853  ;  liberty  for  lessor  to  enter  and  inspect  mines,  p.  854 : 
Provo  that  lessor  shall  not  hinder  lessees,  p.  854  ;  Habendum, 
p.  720 ;  Reservon  of  fixed  rent,  p.  854 ;    royalty,  p.  856. 
Covts  by  lessees,  "  for  themselves  and  their  assns,"  to  pay 
rents,  p.  860 ;  to  pay  rates,  p.  860 ;  not  to  discontinue  workg, 
p.  862 ;  to  pay  compenson  for  surface  damage,  p.  860 ;  to 
keep  works  in  repair,  p.  864 ;  to  fence  pits,  p.  865 ;  not  to 
interfere  with  roads  or  streams,  p.  866 ;  And  also  will  lay  To  preserve 
aside  for  the  use  of  the  lessor,  all  meat  earth,  and  soil,  "^®**  *^'***' 
wch  shall  be  dug  by  the  lessees,  and  will  not  within  twelve 
months  afterwards,  lay  any  stones  or  rubbish  thron ;  to  keep 
accts,  p.  870 ;  deliver  accts  half-yrly,  p.  870 ;  to  allow  lessor 
to  inspect  accts,  p.  871 ;  and  to  inspect  workgs,  p.  871 ;  not 
to  obstruct  lessor  in  workg   excepted  minis,  p.  872.     And  To  allow 
FURTHER  that  if  the  lessees  shall  erect  a  jetty,  pier,  quay,  or  ^^'uv 
breakwater,  by  virtue  of  the  liberty  or  licence  hinbfe  contd, 
they  shall  allow  the  lessor  and  his  tenants  to  use  the  same 
for  all  pposes  wch  shall  not  interfere  with  the  works  of  or 
with  the  user  of  the  same  by  the  lessees,  upon  such  terms  as 
to  the  paymt  for  or  mode  of  enjoymt  of  the  same  as  shall  be 
ngrd  upon  by  the  lessor  and  lessees,  or  in  default  of  agreemt 
shall  be  determined  by  aibitron;  to  deliver  iqy  at  end  of 
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prr:.  v.  /^;.„,^  p^  878  ;  power  of  re-enUi/,  p.  875 ;  Ipower  of  dlsiresf, 
p.  878].  Govt  by  lessor  for  quiet  enjoymt,  p.  874 ;  arbitran 
clause,  p.  749,  with  the  addon,  p.  880 :  add  any  other  clauses 
from  the  above  forms  tech  may  be  appropriate.    Ix  witness,  &c- 


PRfiC.  VI. 


Wit- 


Demise. 


VI- 
LE ASE  of  a  Brickfield. 

PjnTiEs,  A.,  lessor,  hinafter,  &c.,  see  p.  714, 1 ;  B.  and  C, 
lessees,  hinafter,  &c.,  2.  WITNETH  that  in  conson  of  the 
rents,  royalties,  covts,  and  eondons  hinafter  reserved  and 
eontd,  and  by  the  lessees  to  be  pd,  pformed,  and  observed, 
the  lessor  doth  hby  grant  and  demise  unto  the  lessees,  All 
THOSE  pieces  of  land  situate,  &c..  And  also  liberty  to  get 
clay,  brick  earth,  and  sand,  and  other  materials  to  be  used 
in  the  manufacture  of  bricks  [or  tiles]  from  the  sd  lands, 
and  to  manufacture  the  same  into  bricks  [or  tiles]  on  any 
pt  (a)  of  the  sd  land,  and  to  sell  and  dispose  of  the  bricks  [or 
tiles]  so  manufactured,  liberty  to  use  water,  p.  850,  And 
ALSO  liberty  to  erect,  construct,  and  maintain  such  engines, 
machinery,  kilns,  clamps,  ovens,  workshops,  bldgs  [cottages], 
erons,  and  things,  and  to  foim  such  roads,  communicons, 
ash  heaps,  spoil  banks,  and  other  conveniences  on  and  over 
the  sd  lands  as  may  be  necy  or  convenient.  [General 
reservon  of  mines  and  minis,  "  other  than  the  cla}',  brick 
earth,  sand,  and  other  substances  hby  demised,'*  p.  852] ; 
liberty  to  lessor  to  enter  and  inspect  works,  p.  854,  form  vn., 
saying,  "the  sd  demised  premes,"  and  **the  quantity  of 
clay,  brick  earth,  and  sand  actually  got,  and  the  number  of 
bricks  [and  tiles]  in  course  of  manufacture  or  ready  for 


(a)  If  the  biickfield  is  near  bnildings  some  rcstrictionB  as  to  the  position 
of  clamps,  kilns,  and  ash  heaps  may  be  required.  The  nature  of  the  tiles, 
whether  roofing  or  draining  tiles,  and  the  dimensions,  must  be  stated. 
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cale,*'  and  oinittg  the  clause  beginng  "  for  the  pposes  afsd,"   ^'*'°-  ^- 
To   HOLD,  use,  and  eiijoy  the  sd  premes  hby  granted  and  Haben- 

demised  Unto  the  lessees  from  the day  of ,  for  ^"™" 

the  term  of  21  yrs,  Reservon  of  dead  rent,  p.  854, /on?!  i.,  K€<idcn- 

^^yi^9   "  may  manufacture   durg  thl^half-yr,   &c.,   

bricks  [and tiles].*'    And  also  a  royalty  to  be  pd  on 

the   days  hinbfe  mentd  of for  every  thousand  bricks 

mannfactured  on  the  demised  premes  in  excess  of  

thousand  durg  the  half-yr  immedly  precedg  such  paymt, 

and  of  for  every  thousand  tiles  manufactured,  «&c., 

Provd  always  that  no  royalty  shall  be  pd  in  respt  of  any  ProTiao. 
bricks  or  tiles  used  in  the  eron,  constron,  or  maintenance 
of  any  of  the  kilns,  clamps,  ovens,  workshops,  bldgs,  cottages, 
erons,  water-coiurses,  culverts,  drains,  or  things  hby  author- 
ised (6).     Covts  by  the  lessees  "  for  themselves  and  their  I^wees' 
assns,    to  pay  rent  and  royalties,  p.  860 ;  to  pay  rates  and 
taxes,  p.  860,  saying  ''  the  demised  premes  or  the  clay,  brick 
earth,  sand,  and  other  materials  got  thfrom,  or  the  proceeds, 
&c.,   to  fence  "the   demised   premes,"  p.  865,  to  prevent 
poaching,  p.  867,  [not  to  place  clamps,  Jbc,  except  in  certain  Ciampa, 
places,  p.  867,  form  xxvi.,  mutatis  mutandis  (c).]    And  also  J^ 
that  the  lessees  will  lay  aside  and  preserve  the  two  topmost  garface 
spits  of  soil  from  any  pt  of  the  premes  where  they  may  dig  ***^ 
clay  or  sand,  and  will  as  soon  as  the  clay,  brick  earth,  or 
sand  shall  have  been  taken  replace  the  sd  two  spits  of  soil 
and,  restore  the  surface  so  as  to  be  fit  for  agricultural  pposes. 
And  will  not  carry  away  from  the  demised  premes  any  Not  to 
clay,  brick  earth,  sand,  or  other  substances  obtd  under  the  ^^f  &^*^ 
liberties  afsd,  but  will  manufacture  the  same  on  the  demised 
premes  and  not  elsewhere  into  bricks  [or  tiles],  And  will  at  ^o  keep 

accounta. 
(h)  Sometimes  an  average  clause,  see  p.  839.  is  inserted  :  but  it  appears 

to  be  inappropriate.    If  it  is  inserted  a  covenant  to  worh  effectually, 

p.  861,  mvtatig  mutandis^  should  be  inserted. 

(e')  It  may  be  desirable  to  provide  (i.)  that  the  clay  shall  be  worlced  from, 
say,  K.  to  W. ;  (ii.)  that  the  full  depth  shall  be  worked  before  new  ground  is 
broken  ;  (iii.)  that  it  shall  be  worked  in  accordance  with  sections  and  levels 
annexed  to  the  lease,  or  to  be  fixed  from  time  to  time  by  the  landlord  or  his 
agent. 

K.E. — VOL.  I.  8   M 
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pRBc.  yi,  all  times  keep  at  the  office  on  the  demised  premes  accurate 
accts  showg  the  number  of  bricks  [and  tiles]  manufactured 
on  the  demised  premes,  and  of  the  sales  thof,  and  of  the 
terms,  &c.,  continue  to  keep  accts,  p.  870,  mutate  mutandis, 
to  allow  the  lessor  to  inspect  accts,  p.  871,  mutatis  mutandis. 
To  allow  ^  And  also  that  the  lessor  and  his  agents  shall  be  at  liberty 
iT^^^r!^   ^^  ^^  times  durg  the  sd  term  to  enter  upon  and  inspect  the 
To  indem-   demised  premes  ;  And  also  will  durg  the  sd  term  indemnify 
ag^nsT^'  and  keep  indemnified  the  lessor  agst  all  actions,  claims, 
actioDB,  &c  damages,  and  expses  wch  may  be  instituted  or  occasioned  in 
respt  of  the  storage  of  ashes  or  other  materials,  or  the 
manufacture  of  bricks  [or  tiles]  on  the  demised  premes  or 
any  annoyance  or  damage  wch  may  be  thby  occasioned  to 
the  neighbourhood.     To  deliver  up  at  end  of  term,  p.  873, 
saying,  '' with  all  kilns,  clamps,  erons,  and  bldgs/'  Pou-er 
of  re-entry,  p.  875.     ^Power  of  distress,  p.  878,  saying  "  all 
clay,  brick  earth,  sand,  and  other  materials  actually  gotten, 
and  all  bricks  [and  tiles]  partially  or  completely  manufac- 
tured, and  all  fixed,  &c.'*]      Covt  by  the   lessor  for  quiet 
enjoymt,  p.  874 ;  Power  to  lessees  to  remove,  "  all  bricks 
[and  tiles]  completely  manufactured  and  being  on  the  sd 
Power  to     premes,"  p.  877,  form  vl,  mutatis  mutandis.     Pkovd  that 
determine   if  the  Icssccs  shall  at  any  time  be  restrained  by  legal  pro- 
ceedings firom  making  or  burning  bricks  upon  the  land  hby 
demised  or  any  pt  thof  or  shall  be  mulcted  in  damages  for 
such  making  or  burning,  then  and  in  either  of  the  sd  cases 
the  lessees  may  give   notice  in  writing  to   the   lessor  to 
forthwith  determine  this  lease,  and  the  same  shall  be  deter- 
mined accdly  subjt  to  the  paymt  of  all  rents  and  royalties, 
and  the  pformce  and  observce  of  all  the  covts  hrin  contd,  and 
by  the  lessees  to  be  pformed  or  observed  up  to  tlie  time  of 
such  detenninon :  arhitron  clause,  p.  749,  ivith  the  addon, 
p.  880.     In  witness,  &c. 
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vn- 

AGREEMENT  for  Yearly  Tenancy  of  a  Brickfield.     '»k^i. 

A  short  form  (a). 

Parties,  A.,  hinafter,  &c.,  see  p.  714^  1 ;  B.  and  C,  hinafter, 
Sic,  2. 

1.  The  lessor  hby  demises  to  the  lessees  as  yrly  tenants  DemiM. 

from  the day  of ,  All  that  field,  situate,  &c.,  Paroels. 

With  liberty  to  the  lessees  to  get  clay  and  sand  thfrom,  and  Rigi^tto 
to  manufacture  the  same  into  bricks  on  any  pt  of  the  premes,  and  make 
and  to  erect  such  kilns,  [clamps,]  sheds,  or  huts,  as  may  be  ^^^^ 
necy  for  such  ppose. 

2.  The  rent  shall  be  a  certain  rent  of  £ ,  payable  Reserva- 

half-yrly  on  the  day  of ,  and  day  of ,  ^ut^ 

and  a  royalty  of per  1000  bricks  to  be  pd  on  the  days 

afsd  on  all  bricks  made  on  the  premes  durg  the  half-yr 
precedg  each  such  paymt. 

3.  Lessees  not  to  discontinue  workg,  see  p.  862. 

4.  The  lessees  shall  at  their  own  expse  keep  the  road  L««?««  ^ 

i.  ,_-,,,  .,  in  .  .     repnir  road. 

from  the  sd  field  to  the  turnpike  road  from  * to m 

repair  and  good  condon. 

6.  To  preserve  surface  mould,  and  not  to  carry  away  clay 
or  sand,  as  in  last  precedent,  p.  897. 

6.  Either  pty  may  determine  this  agreemt  by  giving 
one  calr  month's  notice  in  writg  to  the  other,  expirg  on  the 
day  of  — —  in  any  yr. 

7.  If  this  agreemt  shall  be  determined  by  the  lessor  by 

notice  expirg  before  the day  of ,  he  shall  pay  for 

all  kilns  [clamps],  sheds,  and  huts  erected  by  the  lessees 
on  the  sd  field  at  a  valuon  made  by  two  psons,  one  to  be 
appted  by  each  pty,  or  an  umpire  in  the  usual  mner,  but  in 
the  event  of  the  determinon  of  this  agreemt  in  any  other 


(a)  See  last  Precedent  and  notes  thereto. 

3  M  2 
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Tumc.  vn,  mner,  the  s<l  kilns  [clamps],  sheds,  and  huts  shall  belong 
to  the  lessor  witht  his  makg  any  paymt  for  the  same. 

8.  Power  of  re-entry ^  p.  875,  saying,  "  may  re-enter  upon 
the  premeSy  and  put  an  end/'  &e.     As  witness,  &c. 


vm. 

fiKjriix.         AGREEMENT  for  letting  frofn   Year  to  Ybar  a 

QuAiiRY  of  Building  and  Road  Stone.    A  short 
form  (a). 

PatftMB.  A6REEMT  made,  &c.,  Between  A.,  (hinafter,  kc,  tee 

p.  714),  1 ;  B.,  (hinafter,  &c.),  2. 
Licence  to       1.  It  SHALL  be  lawful  for  the  lessee  to  enter  upon  the 
quarry.       farm,  situate,  &c.,  and  to  quarry  stone  from  the  quarry 

now  open  thron  or  from  any  fresh  pits  wch  he  may  open 

Prom  y«tr  adjacent  thto,  from  the day  of from  yt  to  yr  till 

^^^"       this  licence  is  determined,  At  the  royalties  followg,  namely 

per  yard  for  all  road  stone  and per  yard  for  all 

bldg  stone  removed  from  the  sd  land. 
Boyalties        2.  The  amts  of  the  royalties  due  shall  be  calculated  up 
iated  mnd"  ^  ^^^^  ^^  ^^^  usual  quarter  days,  and  shall  be  pd  within 
paid  qtwr-  one  calr  month  after  the  same. 

pVrof         f®*  ^^^  LESSOR  shall  have  a  right  of  distress  for  the 
difeiren  (ft),  royalties  upon  all  the  stone  wch  shall  for  the  time  being 

remain  on  the  sd  land  and  upon  the  lessee's  plant.] 
No  new  4,  ]sf  q  jjew  pit  shall  be  opened  witht  the  lessor's  written 

pit  to  be  ^  '^  ^ 

opened.      consent. 

Le-ee  to         5.  The  LESSEE  shall  work  the  existg  pit  and  any  addonal 

tinno^y!   P^*  ^^  P^^  ^^^  shall  have  been  opened  by  him  continuously 

and  vigorously  except  in  case  of  a  genl  strike  or  lock-out  ol 


(11')  As  to  fencing,  see  50  &  ol  Vic.  c.  19. 
(b)  See  p.  878,  note. 
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workmen  or  other  unavoidable  interruption,  and  shall  at  his  *^^'  ▼»"• 
own  expse  keep  the  roads  on  the  sd  farm  in  good  order  and 
Condon,  but  so  that  he  shaU  not  pay  any  royalty  on  tho 
stone  used  for  that  ppose,  and  shall  keep  the  quarry  and 
any  new  pits  wch  he  may  open  pperly  fenced  (c)  so  as  to 
prevent  accidents,  and  fill  in  any  pit  as  soon  as  it  is  ex- 
hausted, and  replace  the  mould  so  as  to  render  it  as  fit  as 
circes  will  admit  for  agricultural  pposes. 

6.  Efther  the  lessor  or  the  lessee  may  at  any  time  give  Power  to 
notice  to  the  other  of  them  to  determine  this  agreemt,  and  a^J^^t 
thrupon  the  licence  to  quarry  stone  shall  cease  except  that  ^7  notice, 
the  lessee  shall  have  the  right  to  exhaust  any  pit  then  actually 

open,  and  the  terms  of  this  agreemt  shall  in  such  case  con- 
tinue in  force  until  the  whole  of  the  stone  then  raised  or  to 
be  raised  from  any  open  pit  shall  have  been  sold  and  the 
ro3'aIties  pd  and  until  the  lessee  shall  have  in  all  respts 
complied  with  article  5  of  this  agreemt. 

7.  If  the  lessee  shall  neglect  to  pay  the  rent  or  royalties  Power  of 
fur  twenty-one  days,  whether  legally  demanded  or  not,  or  if  '*®°"^* 
he  shall  assign  or  underlet  the  premes  [or  if  he  shall  become 

bkpt,  or  enter  into  an  arrangemt  or  composon  with  his 
creditors,]  the  lessor  may  by  notice  in  writg  given  to  the 
lessee  or  lefk  for  him  at  the  sd  quarry  put  an  end  to  this 
agreemt.     Tn  witness,  &c. 

(<?)  See  60  &  51  Vic,  c,  19. 
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I.  Parties^  A.  and  B.,  lessors,  hinafter  called  the  lessors, 
te  ^u  't)  ^^^  expression  shall  inelade  their  hrs  and  assns,  where  the 
context  so  admits,  1 ;  C,  lessee,  hinafter  called  the  lessee, 
wch  expression  shall  include  his  exs,  ads,  and  assns,  where 
the  context,  &c.,  2 :  Witneth,  conson,  dr.,  the  lessors  do 
hby  demise,  &c.,  peels,  habendum,  reddendum,  to  the  lessors, 
corts  by  the  lessee  Kith  the  lessors,  using  that  expression 
throughout:  Power  for,  the  lessors,  to  re-enter:  And  the 
lessors  do  hby  for  themselves,  their  hrs,  exs,  ads,  and 
assns  {b)  coYt,  Ac,  to  insure,  dc,  and  for  quiet  enjoymt, 
witht  interruption  by  the  lessors,  or  any  pson  claimg  under 
them  or  either  of  them ;  power  to  lessee  to  determine  lease  on 
giving  notice,  to  the  lessors  or  either  of  them,  or  leaving 
such  notice  at  their  or  his  respive  usual  or  last-known  place 
of  abode. 
Lease  by  H*  Partiss,  A.,  B.,  and  C,  hinafter  called  the  lessors,  web 
tenaDte  in  expression  shall  include  their  respive  hrs  and  assns,  where 
the  context  so  admits,  1 ;  D.,  hinafter  called  the  lessee,  wch 
expression,  &c.,  as  inform  i.,  2  :  Witneth,  conson,  dc,  the 
lessors,  accdg  to  their  respive  estes  and  intts,  do  resply  hby 
demise,  &c.,  peels,  habendum,  reddendum  [to  the  lessors, 
accdg  to  their  respive  estes,  and  intts,  or  omittg  these  tcords]; 

covts  by  the  lessee  with,  the  lessors,  and  also  septely  with 

-   -  -  '      *     — —     ' 

(a)  The  fiist  24  of  these  fonns  are  intended  merelj  tu  indicate  the 
variations  in  each  case  from  the  common  form  of  lease  bj  an  owner  in  fee 
to  one  lessee.  As  to  asing  an  interpretation  clause,  see  p.  714,  note.  Tbe 
variations  for  an  underlease  are  given  in  the  precedent  of  an  underlca*- 
p.  770. 

(ft)  See  note,  p.  739. 


common. 
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each  and  every  of  them ;  power  to,  the  lessors,  or  any  of 
them,  to  re-enter :  And  the  lessors  do  hby  for  themselves 
resply  and  their  respive  hi*s,  exs,  ads,  and  assns  (c),  covt, 
&c.,  to  insure,  dc,  and  for  quiet  enjoymt,  wiiht  interruption 
by  the  lessors,  or  any  of  them,  or  by  any  pson  or  psons 
claimg  through  or  under  them  or  any  of  them ;  power  to 
lessee  to  determine  lease  on  giving  notice,  to  the  lessors  or  any 
of  them,  or  leaving  such  notice  at  their  or  his  respive  usual 
or  last-known  place  of  abode. 

ni.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression,  L-ase  to 
&C-,  1 ;  B.  and  C,  hinafter  called  the  lessees,  wch  expression  J^^"  .,ta. 
shall  include  their  exs,  ads,  and  assns,  where  the  context  so 
admits,  2 :  Witneth,  conson,  the  lessor  doth  hby  demise 
unto  the  lessees,  peels,  habendum,  to  the  lessees,  reddendum  : 
And  the  lessees  do  hby  for  themselves,  their  exs,  ads,  and 
assns  (d),  covt,  &c.,  that  they  the  lessees,  using  that  expres- 
sion throughout ;  provo  for  re-entry  on  non-paymt  of  rent  or 
breach  of  covt  by,  the  lessees,  [or  if  the  lessees  shall  become 
bkpt,  (fee] ;  covt  by  lessor  tvith,  the  lessees,  to  insure,  and 
for  quiet  enjoymt  by,  the  lessees. 

IV.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression,  Lease  to 
&c.,  1 :  B.  and  C,  hinafter  called  the  lessees,  wch  expres-  *®'**°*^ '" 

'       '  '  ^  ^  r  common 

sion  shall  include  their  respive  exs,  ads,  and  assns,  where 
the  context  so  admits,  2  :  Witneth,  conson,  the  lessor  doth 
hby  demise  unto  the  lessees,  peels,  habendum,  to  the  lessees 
as  tenants  in  common,  reddendum :  And  the  lessees  do  hby 
for  themselves,  their  hrs,  exs,  ads,  and  assns,  and  as  a  septe 
covt  each  of  them  doth  hby  for  himself  and  his  hrs,  exs,  ads, 
and  assns  ((Q,  covt,  &c.,  that  they,  the  lessees,  using  that 

(£•)  See  note,  p.  739. 

(jT)  The  lessees'  eovenants  in  leases  to  joint  tenants  are  often  in  practice, 
although  the  beneficial  interest  survives,  made  joint  and  several,  as  in  leases 
to  tenants  in  common,  see  the  next  form.  In  any  case  the  covenant  should 
be  worded  so  as  to  make  the  intention  clear  ;  as  to  the  construction  put  upon 
covenants  in  this  respect,  see  Bum  v.  Bryan,  12  App.  Cas.  184,  where  in  a 
Scotch  lease  to  joint  tenants  the  covenant  was  held  to  be  joint  and  several ; 
White  V.  Tyndally  13  App.  Cas.  263,  where  conversely  in  a  lease  to  tenants 
in  common,  the  covenant  was  held  to  be  joint  only  ;  Elph.  N.  &  C.  Interp. 
Deeds,  p.  434. 
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Jjeaae  by 

limited 

company. 


Lease  to 

limited 

company. 


Lease  un- 
der power 
by  trastees 
liaviog 
legal  es- 
tate. 

Variation 
where 
tenant  for 
life  joins 
to  consent 
and  cove- 
nant (o). 


expression  throughout,  provo  for  re-entry  on  non-paymt  of 
rent,  or  breach  of  covt  by,  the  lessees  [or  if  the  lessees  shall 
become  bkpt,  &c.] ;  corf  by  lessor,  with  the  lessees,  and  also 
septely  with  each  of  them,  to  insure,  dtc,  and  for  quUt 
enjoymt  by,  the  lessees. 

V.  Parties,  The  Co,  Limd.,  hinafter  the  Co,  wch 

expression  shall  include  their  assns  where  the  context,  iScc, 
1;  B.,  hinafter  called  the  lessee,  wch  expression,  &c.,  2. 
This  nill  be  in  the  form  for  a  lease  by  jt  tenants,  form  i., 
p.  902,  ^mn^  througlwut  the  expression,  the  Co,  except  that 
notices  by  the  lessee  may  be  given,  to  the  Co,  or  left  at  their 
registered  office. 

VI.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression, 

&c.,  1;  The  Co,  Limd,  hinafter  called  the  Co,  wch 

expression  shall  include  their  assns  where  the  context,  &c.y 
2.  This  will  be  in  the  form  for  a  lease  tojt  tenants,  form  nr., 
p.  903,  iising  throughout  the  expression,  the  Co,  except  that 
the  provo  for  re-entry  will,  if  so  intd,  include  the  case,  if  the 
Co  shall  enter  into  liquidon,  whether  compulsory  or  volun- 
taiy  (a),  or  if  their  assns,  not  being  a  Co,  shall  become 
bkpt  or  enter  into  any  arrangemt  or  composon,  whether 
under  any  bkptcy  act  or  orwise,  with  their  or  his  creditors. 

VII.  Parties,  A.,  B.,  and  C,  trees,  hinafter  called  the 
lessor,  wch  expression  shall  include  their  lirs  (b)  and  assns 
where  the  context  so  admits,  1 ;  [Z).,  tenant  for  life,  2] ;  E., 
lessee,  hinafter,  &c.,  8  :  Witneth,  conson,  the  lessors, 
referee  if  thought  fit  to  power  [and  with  the  consent  hby 
testified  of  the  sd  D.]  do  hby  demise,  &c.,  peels,  habendum, 
reddendum,  to  the  lessors,  using  that  expression  throughout : 
power  for,  the  lessors,  to  re-enter :  And  the  lessors  do  hby 


(a)  As  to  the  rights  o£  the  lessor  on  the  company  going  into  liqaidation, 
6ce  Gooch  y.  London  Banking  A99ociation,  32  Ch.  D.  41. 

(li)  The  word  *^  hrs  "  is  conceived  to  be  right  notwithstanding  s.  30  of  the 
Conv.  Act,  1881,  vesting  trnst  estates  in  the  personal  representatives. 
As  to  con-  C*^)  ^^  ^^®  powers  of  the  Settled  Land  Act,  1882,  are  applicable  (see  p.  750, 
Bont  of  note),  the  consent  of  the  tenant  for  life,  or  person  having  the  powers  of  m 
tenant  for  tenant  for  life  under  the  Act  would  be  necessary  under  s.  66  to  the  exercise 
life.  by  the  trustees  of  a  leasing  power  (except  in  the  case  of  a  settlement  by  way 
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for  themselves,  their  hrs,  exs,  ads,  and  assns  (d),  covt,  &c., 
to  insure,  dx.,  and  for  quiet  enjoymt  [or  substitute  covt  by  D. 
/or  quiet  enjoymt  («)] ;  power  to  lessee  to  determine  lease  as  in 
lease  byjt  tenants. 

yni.  Parties,  A.,  B.,  and  C,  trees,  hinafter  called  the  Lease 
lessors,  wch  expression  shall  include  the  psons  or  pson  for  p^^^  ^j 
the  time  beinir  entled  to  the  reversion  of  the  hereds  hby  *™t«e8 

_  _  oaTing  no 

demised,  expectant  on  the  term  hby  granted  (g),  where  tlie  estate,  the 
context  so  admits,   1 ;  D.,  tenant  for  life,  2  ;    E.,  lessee,  {^'5^^^°' 
liinafter  called  the  lessee,  wch  expression,  &c.,  8.     Witneth,  BenUngC/*). 
conson,  the  lessors,  refce  if  thought  fit  to  power,  and  with  tlie 
consent  (hby  testified)  of  the  sd  D.,  do  hby  [appoint  (h) 


of  trust  for  sale,  see  the  Act  of  1884,  ss.  6  and  7).  This  is  a  reason  for  granting 
the  lease  under  the  Act,  and  not  under  the  power  in  the  settlement.  As  to 
the  case  of  the  tenant  for  life,  &c.,  being  an  infant  or  lunatic,  see  ss.  60,  62. 
As  to  what  is  the  *'  best  rent "  in  farming  leases  granted  under  powers,  sec  the 
A^cnltural  Holdings  Act,  1883,  s.  43,  above  p.  811,  note  ;  and  in  leases  for 
nrtizans*  dwellings,  see  48  k  49  Vic,  c.  72,  s.  11.  As  to  what  are  proper 
covenants  ui  a  lease  under  a  power,  see  Daries  v.  Daties,  38  Ch.  D.  499. 

(J)  See  p.  739,  note.  The  following  provisions  may  be  added  here  if 
desired  to  protect  the  trustees  from  personal  liability  under  the  covenants 

(other  than  for  quiet  enjoyment)  after  parting  with  the  estate  : — ''  to  the  Restriction 

intent  to   bind  the  reversion  of  the   sd  demised  premes  i^^J^'^f 
expectant  on  the  terms  hby  granted  and  the  psons  or  pson  from  trustees. 
time  to  time  entled  thto  so  far  as  they  lawfully  can  or  may 
bat  not  so  as  to  render  themselves  resply  psonally  liable  in 
damages  for  any  breach  of  the  covts  hinafter  contd  except  in 
respt  of  the  acts  and  defaults  of  themselves  resply  and  their 

own  respive  hrs,  exs,  and  ads."  Reference  may  be  made  to  the 
Agricultural  Holdings  Act,  1883,  s.  31,  protecting  trustees  from  personal 
liability  for  the  payment  of  compensation  to  outgoing  tenants. 

(jpy  Any  merely  personal  covenant,  such  as  that  for  quiet  enjoyment,  may 
be  entered  into  by  the  tenant  for  life  ;  but  as,  in  this  case,  he  is  not  **  the 
lessor,**  it  is  doubtful  whether  the  obligation  of  any  of  his  covenants 
could  be  made  to  run  with  the  reversioni  sec  the  Conv.  Act,  1881,  s.  11. 

(/)  See  p.  904,  note  (<?). 

ig)  Or, ''  shall  include  the  psons  or  pson  for  the  time  being 
entled  to  receive  the  rents  hby  reserved ;  "  sec  p.  715,  note. 

(K)  The  word  "  appoint,"  though  appropriate,  where  the  lease  operates 
under  the  Statute  of  Uses,  is  not  necessary. 
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and]   demise,  &c.,  peels,  habendum,  reddendum  generally, 
Covts   by   lessee  with,   the  lessors,   using    that    expression 
throughout.    Power  for,  the  lessors,  to  re-enter :  And  the 
lessors  do  hby  for  themselves,   their  hrs,   exs,  ads,  and 
assns  (a),  covt,  &e.,  to  insure,  dtc,  and  for  quiet  enjoynit, 
witht  interruption  by  the  lessors,  or  any  pson  claimg  under 
them  or  any  of  them.     Power  to  lessee  to  determine  lease  on 
giving  notice,  to  the  lessors  or  any  of  them,  or  leaving  the 
same  at  their  or  his  usual  or  last  known  place  of  abode. 
Lease  by         IX.  PARTIES,  A.,  tenant  for  life,  hinafter  called  the  lessor, 
mcTundcr   ^^^  expression  shall,  &c.,  as  in  last  form,  1 ;  B.,  lessee, 
a  power  in  hiuafter  Called  the  lessee,  wch  expression,  &c.,  2.    WrrNETH, 
nient  or      cousoti,  the  lessor,  refce  if  thought  fit  to  power,  doth  hby 
will  (6).      [appt  (c)  and]   demise,    &c.,  peels,  habendum,  reddendum 
generally,  eovts  by  lessee  with,  the  lessor,  using  that  expres- 
sion throughout ;  power  for,  the  lessor,  to  re-enter:  And  thk 
lessor  doth  hby  for  himself,  his  hrs,  exs,  ads,  and  assns  (a), 
covt,  &c.,  to  insure,  dke,,  and  for  quiet  enjoy mt,  witht  inter- 
ruption by  the  lessor  or  any  pson  claimg  under  or  in  trust 
for  him,  or  under  the  sd  indre  of  settlemt,  or,  **  will "  (d)  : 
Power  to  lessee  to  determine  lease  on  giving  notice,  to  the 
lessor,  or  leaving  the  same  at  his  usual  or  last  known  place 
of  abode. 

Lease  by 

tenant  for  X.  PARTIES,   A.,   tenant  for  life,   or    other    limd   owner, 

otheMimi-  J^^fter  called  the  lessor,  wch  expression,  &c.,  as  in  form 

led  owner,  vHi.,  1 ;    [B.,  C,  and  D.,  trees,  2 ;]    E.,  lessee,  hinafter 

Settled  called  the  lessee,  wch  expression,  &c.,  3 :  WrrxETH,  conson 

Land  Act, 

1882  (c).  (a)  See  p.  739,  note 

Power  of  (*^  Under  an  ordinary  power  a  tenant  for  life  may  lease  to  a  tmstee  for 
tenant  for  himself,  Lord  Cardigan  v.  Montagve,  2  Sag.  Pow.  7th  edL,  App.  p.  551 ; 
life  to  lease  WiUon  v.  Sewell,  4  Burr.  1979 ;  Sevan  r.  Hdhgood,  1  J.  ft  H.  222 ;  bot 
to  trastce  it  is  concelvod  that  this  does  not  hold  good  in  the  case  of  a  lease  under  the 
for  him-  Settled  Land  Act,  1882,  having  regard  to  s.  58,  expressly  placing  the  tenant 
for  life  in  the  position  of  a  trustee. 

(c)  Sec  note  (A)  to  last  form. 

(i)  If  the  instrament  is  not  mentioned  before  say,  "  an  indenture  dated, 
Leasing       ^^-i  ^^^  expressed,  &c.,'*  or  "  the  will  dated,  &c.,  of  the  late  X.,  of,  &c.*' 
powers  un-      (e)  As  to  the  general  provisions  of  the  Settled  Land  Act  of    1882, 
der  Settled  as  amended   by    the   Act  of  1884,  see  above  p.   488,  note.     The  Act 
Land  Acta  authorises  (ss.  6  &  7),  leases  of  the  settled  "  land  "  (as  deBncd  by  «.  2). 
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Z\f  (M^fitie  is  taken  it  will  be  pd  to  the  trees},  the  lessor  by  virtue 
of  the  powers  of  the  Settled  Land  Act,  1882  (/),  and  of  every 
or  any  other  power  enablg  him  in  this  behalf  doth  hby 
demise,  &c.  The  rest  of  the  form  wiU  be  the  same  as  the 
last. 

XI.  Parties,  A.,  B.,  C,  D.,  &c.,   owners  or  donees   qf^^of^ot 
statutory  or  eatress  leasing  powers,  hinafter  called  the  lessors,  hdd  hi  un- 

or  any  easement  or  right  over  it,  "whether  inyolving  waste  or  not'' 
(which  seems  to  exclude  the  application  of  Bavies  t.  J)avies,  38  Gh.  D.  499, 
as  to  exempting  the  tenant  from  liability  for  permissive  waste),  as  to  occu- 
p-ition  or  fanning  leases  for  21  years,  as  to  building  leases  for  99  years  and 
as  to  mining  leases  for  60  years,  to  take  effect  in  possession  within  12 
months,  at  the  best  rent,  regard  being  had  to  any  fine  taken  or  money  laid 
out  on  the  land,  or  other  circumstances  ;  and  subject  to  other  usual  restric- 
tions, the  conditions  of  le-entry  to  be  on  non-payment  of  the  rent  for  not 
exceeding  30  days.  Any  statement  in  or  endorsed  on  the  lease  signed  by  the 
lessor  as  to  any  matter  of  fact  or  calculation  in  relation  thereto  is  in  favour 
of  the  lessee  to  be  sufiScient  evidence  ;  this  would  no  doubt  apply  to  a  state- 
ment that  the  rent  is  the  best.    As  to  what  is  the  best  rent  in  a  farming 
lease,  see  the  Agricultural  Holdings  Act,  1883,  s.  43,  above  p.  811,  note.    As 
to  the  special  powers  and  requirements  in  the  case  of  building  leases  see 
ss.  8  and  16,  and  the  Amendment  Act  of  1889  (as  to  giving  an  option  of  pur- 
chase) ;  and  in  the  case  of  mining  leases,  see  ss.  9  and  17  ;  as  to  the  power 
of  the  CooTt  to  authorise  building  or  mining  leases  for  longer  terms  or  on 
other  conditions,  see  s.  10 ;  as  to  leases  pursuant  to  a  contract  by  a  prede- 
cessor in  title  (see  as  to  this  before  the  act,  DarU  v.  Harford^  22  Gh.  D.  128), 
or  a  ooTcnant  of  renewal,  or  for  confirming  a  previous  lease,  sees.  12  ;  as  to 
a  lease  on  the  surrender  of  a  prior  lease,  see  s.  13  ;  as  to  copyholds,  see  s.  14  ; 
as  to  the  exception  of  mansion-houses  and  land  occupied  therewith,  see  s.  15  ; 
and  as  to  undivided  shares,  s.  19.    An  to  the  insertion  of  a  covenant  for 
renewal,  see  above,  p.  742,  note.  By  the  Amendment  Act  of  1884,  s.  4,  fines 
are  to  be  deemed  capital  money,  so  as  to  be  payable  (under  s.  22  of  the 
original  Act)  to  the  trustees,  who  should  therefore  in  that  case  be  parties,  or 
else  sig^n  an  endorsed  receipt.    As  to  the  power  to  enter  into  and  vary,  &c.. 
contracts  for  leases,  see  s.  31  ;  and  as  to  the  power  to  execute  deeds  for 
effectuating  leases,  see  s.  20.    Iho  statutory  power  will  be  especially  useful 
in  the  case  of  a  settlement  of  leaseholds,  as  the  tenant  for  life  may,  under 
s.  20,  grant  a  legal  lease  without  the  concurrence  of  the  trustees,  although 
the  legal  estate  is  in  them  ;  which  could  not  hayp  been  done  under  the  old 
law,  leaseholds  not  being  within  the  Statute  of  Uses.     As  to  what  arc 
proper  covenants  in  leases  under  powers,  see  Darius  v,  Darics^  38  Ch.  D. 
4^9. 

\f^  The  Act  docs  not  require  that  the  lease  should  refer  to  it,  but  it  is 
dearable  that  the  mtention  that  it  should  operate  under  the  Act  should  be 
expressed.  This  form  may  be  used  mutatU  mvtandis  for  a  lease  under  any 
other  Act. 
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divided      ^^^.^  expression,  &c.,  as  inform  viir.,  1 ;  E.,  lessee,  hinafter, 
some  being  &c.,  2.     WiTNETH,  conson,  the  lessors  by  virtue  of  their 
meat^^     sevl  and  respive  estes  and  intts  or  statutory  or  other  powers 
do  resply  hby  grant,  appt,  and  demise,  peels,  habendum, 
reddendum  generally,  covts  by  lessee  with,  the  lessors,  and 
also  septely  with  each  and  ever}'  of  them,  power  for,  the 
lessors,  to  re-enter,  and  the  lessors  do  hby  for  themselves, 
and  their  respive  hrs,  exs,  ads,  and  assns,  jtly  and  sevly 
covt,  &c.,  to  insure,  etc.,  and  for  quiet  enjoymt,  witht  interron 
by  the  lessors  or  any  of  them  or  any  pson  claimg  under  or 
in  trust  for  them,  or  any  of  them  :  Power  to  lessee  to  deter- 
mine lease  on  giving  notice,  to  the  lessors  or  any  of  them,  or 
leaving  the  same  at  their  or  his  usual  or  last  known  place 
of  abode, 
^'^^f^^jy*      XII.  Parties,  A.,  husband,  hinafter  called  the  lessor,  wch 
his  wife's    expression  shall  include  the  pson  or  pson  s  for  the  time  being 
Imder^the    ^^^^^^^  ^^  reccivc  the  rent  hby  reserved,  where  the  context 
Settled       so  admits,  1 ;  B.,  lessee,  hinafter,  &c.,  2  :  Witneth,  conson, 
Act,  1877   ^<^""^^  %  ^'f  pc^f^f  habendum  to  lessee  for  any  term    not 
8.  46  (a),    exceedg  twenty-one  yrs  in  posson ;  reddendum  genlly ;  covt^ 
by  lessee  with,  the  lessor,  usvig  that  expression  tliroughout : 
Power  to,  the  lessor,  to  re-enter  if  the  rent  is  in  arrear  fornot 
exceedg  twenty-eight  days,  or  on  breach  of  covt ;  Covts  by, 
the  lessor,   to  inswre,   dc,  and  for  quiet  enjoymt,  witht 
interruption  by  the  sd  A.  or  C,  his  wife,  or  either  of  them, 
or  any  pson  claimg  under  them  or  either  of  them  :  Power  to 
lessee  to  determine  lease  on  giving  notice  to^  the  lessor. 
Lease  by         xiH.  PARTIES,  A.,  and  B.,  his  wife,  lessors,  hinafter  called 
and  wife  of  the  lessors,  wch  expression,  &c.,  as  in  last  form,  1 ;  C, 
the  wife's    lessee,  hinafter,  &c.,  2 :  Witneth,  conson,  the  lessors,  by 


Married  ^^^  "^^^  ^^""^  ^^  ^^^^  ^  required  for  a  woman  married  before  1st 

women.  January,  1883,  and  as  to  property  her  title  to  which  accrued  before  that 
date.  In  any  other  case  a  married  woman  can  now  grant  leases  by  rirtoe  of 
the  Married  Women's  Property  Act,  1882  (see  p.  752,  note),  as  owner  (if  she 
is  absolutely  entitled),  or  under  the  Settled  Land  Act,  1882,  s.  61  (2),  if  the 
estate  is  settled.  As  to  what  are  proper  covenants,  see  Davie*  t.  Da  ties  j  38 
Ch.  D.  499. 
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virtue  of  the  powers  of  the  Settled  Land  Act,  1882,  and  of  sett'eJ  ea- 
every  or  any  other  power  enablg  them  or  either  of  them  in  the  Settled 
this  behalf  do,  and  each   of  them   doth  hby  demise,  &e.,  J^?^  ^^*», 
peels,  habendum,  reddendum  genlly,  covts  by  lessee  with,  the  (A). 
lessors,  and  also  septely  with  each  of  them ;  power  to,  the 
lessors,  to  re-enter :  And  the  lessors  do  hby  for  themselves 
resply  and  their  respive  hrs,  exs,  ads,  and  assns  (and  as  to 
the  sd  B.  to  the  intent  to  bind  all  septe  este  and  ppty  wch 
she  has  power  so  to  bind)  covt  with  the  lessee,  to  insure,  dc, 
and  for  quiet  enjoymt,  witht  interruption  by  the  lessors  or 
either  of  them,  or  any  pson  claimg  under  them  or  either  of 
them.     Power  to  lessee  to  determine  lease  on  giving  notice  to, 
the  lessors  or  either  of  them. 

XIV.  Parties,  A.,  lessor,  hinafter  called  the  lessor,  wchLeaaeto 
expression,  &c.,  1 ;  B.,  the  wife  of  C,  of  &c.,  hinafter  called  ^^^^JJ^m 
the  lessee,  wch  expression,  &c.,  2.     Witneth,  conson,  if  a  her  sepa- 

premium  is  pd,  say,  **  of  the  sum  of  £ now  pd  to  the  [c), 

lessor  by  the  lessee  out  of  moys  formg  pt  of  her  septe  este," 
and  of  rents  and  covts,  demise,  unto  the  lessee,  jjc^/^, 
reservojis,  habendum,  to  the  lessee  as  her  septe  este :  Covts 
by  the  lessee  (to  the  intent,  &c.,  as  in  last  form),  and  power 


(d)  See  p.  495,  note.  Where  the  wife  is  entitled  for  her  separate  use,  or 
as  9k  feme  sole  (onder  the  Married  Women's  Property  Act,^  1882),  she  will 
grant  the  lease  under  s.  61  (2),  without  her  husband,  according  to  form  x., 
p.  906. 

(r)  Before  the  Married  Women's  Property  Act,  1882,  in  order  to  avoid  the  Lease  to  a 
difficulties  arising  from  the  granting  of  a  lease  direct  to  the  wife  (inasmuch  married 
as  her  covenants  were  at  law  a  nullity,  and  the  burden  of  them  could  not  ^'o™*"** 
ran  with  the  land),  the  proper  way  was  to  grant  the  lease  to  the  husband 
or  some  other  person  as  trustee,  who  entered  into  the  covenants ;  but  as 
every  married  woman  is  by  that  Act,  s.  1,  enabled  to  acquire,  hold,  and  dis- 
pose of  property,  and  to  contract,  and  to  sue  and  be  sued,  as  ti/eme  tole,  the 
lease  may  now  always  be  granted  to  her  without  the  intervention  of  a 
trustee,  and  her  covenants  will  be  enforceable  against  her  by  action  without 
joining  her  husband,  to  the  extent  of  her  separate  estate  ;  and  the  obligation 
of  them  will  run  with  the  land  at  law.    The  case  where  the  husband  is  the 
lessor  may  be  an  exception,  as  it  is  not  clear  that  he  can  lease  (unless  under 
a  power  operating  under  the  Statute  of  Uses,  or  a  statutory  power),  direct 
to  his  wife  (see  above,  p.  044,  note)  ;  and  in  that  case  it  may  be  better  to 
interpose  a  trustee. 
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of  re-entry,  and  covts  by  the  lessor  and  other  clauses,  all  in 
the  usual  form. 
Lease  by         xv.  PARTIES,  A.,  of  &c.,  the  guardian  of  X.,  a  minor  nnder 
S^1ISj°  *^®  ^8^  ^^  twenty-one  yrs,  who  is  entled  in  fee  simple^  or, 
under  a      <«  for  a  leasehd  intt  at  a  rent,"  to  the  hereds  hby  demised, 
the  Cony,    and  who  is  hinafter  called  the  reversioner,  wch  expression 
f^i\a1^'  shall  include  the  pson  or  psons  for  the  time  being  entled  to 
the  reversion  of  the  sd  premes  hby  demised,  expectant  on 
the  term  hby  granted,  where  the  context  so  admits,  1 ;  B., 
lessee,  hinafter,  &c.,  2.     Witneth,  conson,  the  sd  A.  by 
virtue  of  [the  Conveyancing  Act,  1881,  and]  every  or  any 
power  enablg  him  doth  hby  demise,  peels,  reservon  of  mines, 
d'c,  to,  the  reversioner.     The  rest  of  the  lease  will  follow  the 
standard  form,  using  the  words  "  reversioner  "  aiid  "  lessee  " 
throughout,  except  that  the  covt  for  quiet  enjoymt  wiU  be  by 
A,,  witht  interruption  by  the  sd  A.  or  the  reversioner.  Sec, 
any  other  lessor's  covts  such  as  to  repair,  wiU  be  by  A.,  on 
behalf  of,  and  so  as  to  bind  the  reversioner,  that  the  rever- 
sioner will,  &c.     Power  to  lessee  to  determine  lease  on  notice 
to,  the  reversioner. 
Lease  by        xvi.  Parties,  A.  and  B.,  trees,  acting  on  behalf  of  X.,  a 
iiehuif  of*''  minor  under  the  age  of  twenty-one  yrs,  who  is  tenant  for 
infaut  un-   life  [pr,  a  psou  having  the  powers  of  a  tenant  for  life  under 
Land  Act,   the  Settled  Land  Act,  1882]  of  the  hereds  hby  demised,  &c., 
1882  (i).    ^g  i^  form  XV.,  1 ;   C,  lessee,  hinafter,  &c.,  2.    Wfinbth, 
conson,  the  sd  A.,  and  B.,  on  behalf  of  the  sd  infant  b}" 
virtue  of  the  powers  of  the  Settled  Land  Act,  1882,  and  of 
every  or  any  other  power  enablg  them  do  hby  demise,  &c,^ 
as  inform  xv. 
Lease  by         xvii.  PARTIES,  A.  and  B.,  mtgees,  hinafter  called  the  les- 
amnmMi^  sors,  wch  expression  shall  include  the  psons  or  pson  for  the 

gagees  (<•).    

(fl)  See  p.  751,  note. 

Qb)  See  88.  59,  60,  and  above,  p.  494,  note,  and  p.  751,  note. 
Leases  by        (0)  See  also  Precedents  XVIII.,  p.  798,  and  XIX.,  p.  803.    Where  the 
mortgagor    mortgage  is  since  1881,  the  mortgagor  or  mortgagee,  when  respectively  in 
and  mort-    possession,  is  enabled  by  the  Conv.  Act,  1881,  s.  18  (if  not  excluded  by  the 
g*go®'  mortgage  deed),  to  grant  ordinary  occupation  or  building  leases,  reserving  the 
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time  being  entled  to  rece  the  rent  hby  reserved  (tf),  where 
the  context  so  admits,  1 ;  C,  migor,  2 ;  D.,  lessee,  hinafter 
called  the  lessee,  wch  expression,  &c.,  8  :  Witneth,  conson, 
the  lessors,  at  the  request  of  the  sd  C.  {e),  do  hby  demise, 
and  the  sd  C.  doth  hby  demise  and  confirm  unto  the  lessee, 
peels,  habendum,  reddendum  genlly ;  covts  by  lessee,  with  the 
lessors,  and  also  septely  with  the  sd  C,  his  hrs  and  assns 
[cavt  by  lessor  to  insure  (/)]  :  and  each  of  them  the  lessors 
resply,  and  the  sd  0.,  so  far  as  relates  to  his  own  acts  and 
deeds,  and  the  acts  and  deeds  of  psons  claimg  under  him, 
doth  hby  covt,  &c.,  for  quiet  enjoymt,  witht  interruption  by 
the  lessors  and  the  sd  C.  or  any  of  them,  their  or  any  of 
their  hrs,  exs,  or  ads,  or  any  pson  claimg  under  them  or 
any  of  them :  Power  to  lessee  to  determine  lease  on  giving 
notice,  to  the  lessors  or  any  of  them :  Provd  always,  &c., 
that  until  the  sd  A.  and  B.,  their  hrs  or  assns  shall  require 
paymt  of  the  sd  rent  to  them  and  give  to  the  lessee  or  leave 
upon  the  sd  demised  premes  notice  in  writg  requirg  such 


best  rent  without  fine  ;  so  that  the  concurrence  of  both  in  the  mortgage  will 
now  often  be  unnecessary.  Even  before  the  Act  ordinary  rack-rent  leases 
were  often  granted  by  the  mortgagor  alone,  such  leases  being  valid  as 
between  the  parties  to  them,  and  not  likely  to  be  disputed  by  the  mortgagee, 
and  any  difficulty  from  the  covenants  not  running  with  the  land  seldom 
arising  in  practice. 

{d)  This  form    of  interpretation   clause  is  better  than   that  defining  Xs  to  frame 
(*  lessors"  as  including  the  reversioners  for  the  time  being,  since  the  mort-  of  leases  by 
gagor  (though  not  the  legal  reversioner)  while  in  possession  and  receipt  of  mortgagor 
the  rents  is  the  proper  person  to  give  licences  and  consents  and  to  give  and  ^'^^  njort- 
reoeive  notices  and  exercise  generally  the  functions  of  a  landlord  :  and  it  ^*^^* 
enables  the  ordinary  clauses  to  be  used  with  little  if  any  alteration  ;  this  is 
aided  by  the  Judicature  Act,  1873,  s.  25  (5),  and  the  Conv.  Act,  1881,  s.  10 ; 
see  Mvnieijtalj  4*<?.,  Society  v.  Smith,  22  Q.  B.  D.  70  ;  the  clause  at  the  end 
of  the  form  is  added  to  make  the  matter  clearer. 

(r)  If  the  mortgagees  do  not  enter  into  any  covenant  for  quiet  enjoy*  j^^  to  the 

racnt,  the  words  "  but  not  SO  as  to  imply  any  warranty  or  cove-  excluBion 

nant,"  should  be  inserted  here  so  as  to  exclude  any  implied  warranty  or  covenant 
covenant  arising  from  the  word  "  demise.''    See  Klph,  Interp.  Deeds,  422,  implied  by 
424.    As  to  trustees  and  mortgagees  covenanting  for  quiet  enjoyment,  see  ^^  ^*^'^ 
p.  741,  note.  "  demise. ' 

(/)  The  liability  of  the  mortgagees  under  this  covenant  might  be  limited 
as  in  the  case  of  trustees,  see  p.  741,  note. 
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paymt,  the  sd  rent  shall  be  pd  to  the  sd  C,  his  brs  or 
assns,  whose  rect  shall  be  a  sofft  dischge  for  the  same : 
Provd  also,  &c.y  that  any  licence,  consent,  or  act  hinbfe 
required  or  authorised  or  wch  may  be  necy  to  be  giv^en  or 
done  by  the  lessors  hrunder  may  be  validly  and  effectually 
given  or  done  by  the  psons  or  pson  for  the  time  being  entled 
to  rece  and  give  a  dischge  for  the  sd  rent,  and  any  notice 
required  to  be  given  by  or  to  the  lessors  hrunder  shall  be 
valid  and  sufit,  if  given  by  or  to  the  psons  or  pson  so  entled. 
^^rtm»        xvni.  Parties,  A.  and  B.,  first  mtgees,  hinafter  called  the 
and  two     lessors,  wch  expression,  &c.,  as  in  the  lastformy  1 ;  C.  and  D., 
mortcL-      9^cond  mtgees,  2 ;  E.,  mtgor,  S ;   F.,  lessee,  hinafter  called 
g«e8  (a),     the  lessee,  &c.,  4  :  Witnbth,  conson,  the  lessors  and  the  sd 
C.  and  D.,  at  the  request  of  the  sd  E.,  accdg  to  their  respive 
estes  and  intts,  do  resply  hby  demise,  and  the  sd  E.  doth 
hby  demise  and  confirm  unto  the  lessee,  peels,  habendum, 
reddendum  genlly :  covts  by  lessee  with,  the  lessors,  and  also 
septely  with  the  sd  C.  and  D.,  their  hrs  and  assns,  and  also 
septely  with  the  sd  E.,  his  hrs  and  assns.     And  bach  of 
them  the  lessors  and  the  sd  C,  D.,  and  E.,  so  far  as  relates  ' 
to  his  own  acts  and  deeds  and  the  acts  and  deeds  of  all 
psons   claimg   under  him,    doth   hby,   &c.,   covt  for  quiet 
enjoymt,  witht  interruption  by  the  lessors,  or  the  sd  C,  D., 
and  E.,  or  any  of  them,  their  or  any  of  their  hrs,  exs,  ads, 
or  assns,  or  any  pson  claimg  under  them  or  any  of  them. 
Power  to  lessee  to  determine  lease  on  giving  notice  to,  the 
lessors,  or  any  of  them.     Provo,  that  until  the  sd  A.  and  B., 
their  hrs  or  assns,  shall  require  paymt  of  the  sd  rent  to 
them,  &c.,  as  in  the  last  form,  the  sd  rent  shall  be  pd  to  the 
sd  C.  and  D.,  their  hrs  and  assns,  in  case  they  shall  have 
given  or  left  such  a  notice  for  paymt  thof  to  them,  and  if 
not,  then  to  the  sd  E.,  his  hrs  and  assns,  and  that  the  rect 
of  the  pson  or  psons  to  whom  the  sd  rent  shall  for  the  time 
being  be  pa3'able  under  the   provons  lastly  hinbfe  contd 
shall  be  a  good  dischge  for  the  same.     Further  provo  that 
any  licence,  consent,  &c.,  as  at  end  of  last  form, 

(a)  See  notes  to  last  form. 
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XIX.  Parties,  A.,  mtgor,  hinafter  called  the  lessor,  wch  I**^  ^y 
expression,  &c.,  as  inform  xvn.,  1 ;  B.,  lessee,  hinafter,  &c.,  under  a 
2:  WiTNETH,  conson,  the  lessor  by  virtue   of  [the  Con- J]J^'^^*^_ 
veyancing  and  Law   of  Pperty  Act,  1881  (c),  and]  every  gage,  or 
power  enablg  him  in  this  behalf  doth  hby  demise,  peels,  ^^^  ill\ 
habendum,  reddendum  genlly,  covts  by,  lessee,  with,  lessor,  »•  18(6). 
power  for,  lessor,  to  re-enter,  covts  by,  lessor,  to  insure,  dc., 

and  for  qviet  enjoymt.  Power  to  lessee  to  determine  lease  on 
giving  notice  to,  lessor. 

XX.  Parties,  A.,  parson,  hinafter  called  the  lessor,  wch  ^****  ^^ 
expression  shall  include  his  successors  and  assns,  unless,  under  Ec 
4c.,  1 ;   Ecclesiastical  Commrs.,  2 ;   B.,  patron  of  the  sd  jJ^JJ^^*^ 
rectory,  8 ;  C,  lessee,  hinafter,  &c.,  4 ;  conson,  the  lessor  by  Acti  (rf). 
virtue  of  the  powers  and  provons  contd  in  the  Ecclesiastical 
Leasing  Acts,  and  of  all  other  powers  him  enablg  with  the 
consent  and  approval  of  the  sd  Ecclesiastical  Commrs  for 
England,  and  with  the  consent  of  the  sd  B.,  as  such  patron 

as  afsd  testified  by  their  resply  being  pties  to  and  executg 
these  psnts,  doth  hby  demise  unto  the  lessee,  peels,  formg 

pt  of  the  glebe  lands  of  or  belongg  to  the  sd  rectory  of , 

habendum,  reddendum,  covts  by  lessee,  with  the  lessor,  and 
also  byway  of  septe  covt  with  the  sd  Ecclesiastical  Commrs, 
their  successors  and  assns,  covt  by  lessor,  for  himself  and  his 
successors,  restrictg  his  psonal  liability,  as  in  form,  p.  905, 
note,  for  quiet  enjoymt.  Provo,  that  as  between  the  sd  Eccle- 
siastical Commrs  and  any  incumbent  of  the  sd  rectory  it 
shall  not  be  compulsory  on  the  sd  Commrs  psonally  to  take 
proceedgs  to  enforce  the  observce  of  any  of  the  covts  on 
the  pt  of  the  lessee  hinbfe  contd,  but  that  it  shall  be  entirely 

(J)  See  p.  753,  note  ;  p.  910,  note.  As  regards  leases  under  the  Conv.  Act, 
1S81,  8. 18,  although  the  lessor  has  not  the  legal  reversion,  the  lease  will 
operate  as  if  the  mortgagee  had  joined  in  it,  and  the  covenants  will  ran 
with  the  land ;  see  Municipalf  ^'c,  Society  v.  Smithy  22  Q.  B.  D.  70.  That 
the  mortgagor  may  lease  to  a  trustee  for  himself,  see  Beran  v.  Hahgood,  1  J. 
&  H.  222. 

(/•)  The  reference  to  the  Act  is  not  necesrary  ;  and,  if  it  is  desired  not  to 
disclose  the  fact  that  the  property  is  in  mortgage,  will  be  omitted. 

{d)  See  p.  752,  note. 
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diBcreiionary  with  them  to  take  such  proceedgs  or  not  as 
they  may  think  pper. 
LettM  by         XXI.  PARTIES,  A.  and  Bm  two  of  the  ptnera  in  the  firm  of 

nen^na     >  hinafter  called  the  lessors,  wch  expression,  &c.,  1 ; 

firmtoih«  Q,  the  remaing  ptner  in  the  sd  firm,  hinafter  called  the 
partner  in  lessee,  wch  expression,  &c.,  2  :  Witneth,  consort,  the  lessors 
J[|^^'  do  hby  demise  unto  the  lessee,  peels,  habendum,  reddendum, 
(a).  usual  lessee*s  covts,  {^And  not  to  assn,  underlet,  or  pt  with 

the  posson  of  the  sd  premes,  or  any  pt  thof,  or  permit  the 
same  to  be  used  or  occupied  by  any  pson  or  psons  whomsr, 

except  the  sd  firm  of ,  witht  licence,  and  that  the  sd 

premes  shall  not  at  any  time  during  the  sd  term,  witht  such 
licence  as  afsd,  be  used  for  any  business,  trade,  or  ppose 
other  than  the  business  of now  carried  on  by  the  sd 

CaM  of  one      (a)  Under  the  Cony.  Act.  1881,  s.  50  (and  8.  2,  making  the  woid  ^  con- 

of  lesrors     yey  "  include  "  lease  "),  a  lease  of  freeholds  might  be  granted  bj  one  or  more 

being  also    persons  to  himself  or  themselves  jointly  with  another  or  others ;  but  ndther 

lesMe.  under  this  enactment  (which  does  not  apply  to  leaseholds),  nor  nnder  22  k 

23  ViCi  c.  35,  s.  21  (which  applies  to  leaseholds,  but  only  to  assignments), 

can  an  underlease  be  so  granted.    Even  in  the  case  of  freeholds  a  lease  in 

this  form  should  be  avoided,  to  prevent  questions  as  to  the  operation  of  the 

covenants  and  the  lessor's  remedies  ;  the  proper  course  is  to  grant  it  to  a 

trustee  as  in  the  above  form  ;  the  trust  being  declared  in  the  lease  itself,  or, 

if  it  is  desired  that  the  interest  of  the  firm  should  not  appear  on  the  title,  bja 

separate  deed,  as  in  the  following  form  ;  the  trustees  would,  of  course,  have 

the  right  of  indemnity  without  express  declaration  : — 

Deed  poll        ''  To  ALL  TO  WHOM  THESE  PSNTS  shall  comc,  A.  and  B.  of 

deciding   ^^^  ^^^  ^^ >  ^^^^  gT^ctg  ^Recite  Icase  of  even  date  from 

thai  the      C.  and  D.  to  A,  and  BJ],  And  whas  the  sd  A.,  B.,  C.  and 

gra^tedln  ^'  Carry  on  in  co-ptnp  togr  the  business  of  ^  under 

truH  for  a  the  style  of &  Co.,  and  the  sd  lease  was  granted  by  the 

firm'ron.^^sd  C.  and  D.  to  the  sd  A.  and  B.  for  the  benefit  of  the 

sisting  of    sd  ptup  firm,  and  the  names  of  the  sd  A.  and  B.  were  used 

and  the      thrin  as  trees  for  the  sd  firm :  Now  these  psnts  witness  that 

lessors.       the  sd  A.  and  B.  do  hby  declare  that  they  and  their  exs,  ads, 

and  assns,  shall  stand  possed  of  the  premes  comprd  in  the  sd 

lease  of  even  date  hwith  in  trust  for  the  sd  ptnp  firm  of 

&  Co.,  as  pt  of  the  capital  and  este  thof.*' 

In  WITNESS,  &c. 
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firm]-:  Power  of  re-entry  on  non-paymi  of  rent  or  breach  of 

covt,  [or  in  case  the  sd  ptnp  firm  of ,  or  their  assna 

for  the  time  being,  beneficially  entled  to  these  pants  shall 
become  bkpt,  or  enter  into  any  arrangemt  or  composon 
with  their  credors  imder  the  provons  of  any  bkptcy  act  or 
orwise,  or  suffer  the  sd  premes,  or  knj  pt  thof,  to  be  taken 
in  exon.j  Covt  by  leeeora  for  quiet  enjoymt.  Power  to  the 
lessee  J  with  the  consent  or  concurrence  of  the  sd  ptnp  firm 

of ,  or  the  psons  or  pson  for  the  time  being  beneficially 

entled  to  these  psnts,  to  determine  the  lease  on  giving  six 
months'  notice.  Proyd  always,  &c.y  that  the  lessee  shall 
stand  possed  of  the  sd  premes  hby  demised  in  trust  for  the 

sd  ptnp  firm  of ,  and  their  assns,  and  permit  the  sd 

firm  and  their  assns  to  occupy  and  enjoy  the  sd  premes  as 

pt  of  their  ptnp  este,  or  orwise,  accdg  to  their  beneficial 

este  and  intt  thrin  [subjt  and  witht  prejudice  to  the  coYt  or 

Condon  hinbfe  contd  agst  assignmt,  underlettg,  or  partg  with 

the  possou  of  the  sd  premes  witht  the  licence  of  the  lessors  .< : 

as  afsd],  and  that  the  lessee  shall  at  all  times  hrafter.be  7 

kept  fully  indemnified,  reimbursed,  and  saved  harmless  by 

the  sd  ptnp  firm,  or  their  assns,  agst  all  costs,  damages, 

expses,  and  losses  in  respt  of  the  sd  rents  hby  reserved,  and 

the  covts,  agreemts,  and  condons  hrin  contd,  and  all  actions, 

proceedgs,  and  liabilities  in  respt  thof. 

xxn.  Parties,  A.,  B.,  and  C,  trees,  hinafter  called  the  I'^w  by 
lessors,  wch  expression,  &c.,  1 ;  D.,  lessee,  hinafter,  &c.,  2;  under  a 
the  sd  C,  8 :  Witneth,  that  in  conson  of  the  rents  andP^''*T''^*i 

eaDCUon  of 

covts  on  the  pt  of  the  lessee  and  the  sd  C,  hinafter  reserved  Coart  to  a 
and  contd,  the  lessors,  by  virtue  of  the  powers  contd  in  the  ^J^their 
will  and  codl  dated,  &c.,  of  Y.,  dec^d,  and  of  every  or  any  number  (*). 
power  enablg  them  in  this  behalf  and  in  psuance  of  an  order 

of  Mr.  Justice ,  dated,  &c.,  made  on  a  summons  in  the 

matter  of  the  trusts  of  the  sd  will  and  codl,  and  in  an 


(^)  See  note  to  last  form.  As  to  the  necessity  for  the  sanction  of  the 
Court  arising  from  the  lessee  being  one  of  the  trustees,  see  1  White  &  T. 
L.  C.|  Eq.,  notes  to  Fox  v.  Maekreth, 

8  N  2 
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Agnom^nt 
for  a  leM6 
by  tnuteet 
sabjeet  to 
iheap* 
proTftl  of 
tbe  Court 
under  the 
Settled 

Act  or  in 
Ml  action 


action,  &c.,  aulhorisg  and  approvg  of  the  grantg  of  this 
psnt  lease,  do  hby  at  the  request  of  the  sd  C,  demise  unto 
the  lessee,  peels,  habendum  to,  the  lessee  nevless  in  trust  for 
the  sd  C,  his  exs,  ads,  and  assns,  reddendum,  and  the  lessee 
doth  hby  for  himself,  &c.,  and  as  a  septe  covt  the  sd  C. 
doth  hby  for  himself,  &c.,  covt  with  the  lessors  in  mner 
foUowg,  &c.,  saying  throughout,  *'  the  lessee  or  the  sd  C.*' 
Covts  by  lessors  with  the  lessee  and  also  as  a  septe  covt  with 
the  sd  C.  in  raner  followg,  &c.,  saying  througliout,  ''the 
lessee  or  the  sd  C."     Power  to  the  lessee  or  the  sd  C.  to 

determine  the  lease  at  the  end  of  the  first yrs :  Provofor 

indemnity  of  lessee  by  Cos  in  last  form,  mutatis  mutandis. 

xxxin.  Parties,  A.  and  B.,  the  trees  of  the  will  of  K. 
late  of,  &c.,  or,  '*of  an  indre  of  settlemt,  dated,  &c.,  and 
expd,  &c.*'  hinafter  called  the  lessors,  wch  expression  shall 
include  the  psons  or  pson  who  wd  for  the  time  being  be 
entled  to  rece  the  rent  payable  under  any  lease  granted 
psuant  to  these  psnts,  where  the  context  so  admits,  1  ; 
C,  lessee,  hinafter  called  the  tenant,  wch  expression, 
&c.,  2.  Subjt  to  the  approval  of  the  High  Court  of  Justice 
being  obtd  as  hinafter  mentd,  the  lessors  agree  to  grant,  and 
the  tenant  agrees  to  take  a  lease,  &c.,  accdg  to  the  form  of 
lease  contd  in  the  schdle  hto,  or  with  such  various  as  may 
be  assented  to  by  both  pties,  adding  any  other  usual  clauses 
wch  may  be  appropriate.  An  applicon  shall  forthwith  be 
made  by  the  lessors  to  the  Chancery  Division  under  the 

Settled  Estates  Act,  1877,  or,  "  in  an  action  of r. , 

being  an  action  for  the  admon  of  the  este  of  the  late  X.,*' 
for  the  sanction  of  the  Court  to  the  sd  lease,  and  in  case 
such  sanction  cannot  be  obtd  to  such  lease,  either  in  the 
form  given  in  the  schdle  hto,  or  with  such  various  as  ma3^  be 

assented  to  by  both  pties,  on  or  before  the day  of ■ 

next,  or  within  such  extended  time  as  shall  be  agrd  to  by 
both  pties,  then  this  agreemt  shall  become  void  save  and 


(a)  The  necessity  for  an  application  to  the  Conrt  is  not  likely  of  tea  to 
arise  in  future,  ha*  ing  regard  to  the  Settled  Land  Act,  1882.  ^"60  p.  750, 
note. 


LEASES   (miscellaneous  FORMS).  917 

except  the  provons  as  to  costs  kiDafter  contd.  The  costs 
of  the  lessors  and  tenant  as  between  solor  and  client  of  and 
incidental  to  this  agreemt  and  the  negotions  preliminary 
thto^  and  the  sd  applicon  to  the  Court  (whether  the  same  is 
granted  or  not),  and  the  sd  lease  and  counterpt  shall  be 
borne  by  the  tenant  and  the  costs  of  the  lessors  shall  be  pd 
to  them  or  their  solor  by  the  tenant  on  demand.     Schdle. 

XXIV.  Parties,  A.,  lessor,  hinafter,  &c.,  1  ;  B.,  lessee,  Lewe,  two 
hinafter,  &c.,  2;  C.  and  D.,  hinafter  called  the  guarantors, ^J^in^to 
3  :  WiTNETH,  in  conson,  &c.,  rent  and  covts  by  lessee,  and  8a*»»nto« 
of  the  covt  by  the  guarantors  hinafter  contd,  demise,  peels,  perform- 
habendum,  reddendum,  covts  by  lessee,  power  of  re-entry,  ^!^^^ 
and  covts  by  lessor.  And  the  guarantors  at  the  request  of 
the  lessee  and  in  conson  of  the  lease  and  grant  hinbfe  contd, 
do  hby  jtly  and  sevUy  covt  and  guarantee  with  and  to  the 
lessor  THAT  the  lessee  shall  at  all  times  duly  pay  the  rents 
hby  reserved  in  the  mner  and  at  the  respive  times  hinbfe 
appted  for  the  paymt  thof :  And  also  duly  pform  and 
observe  all  the  covts  on  the  pt  of  the  lessee  and  condons 
hrin  contd :  And  that  the  guarantors  resply,  and  their 
respive  hrs,  exs,  or  ads,  will  at  all  times  hrafter,  pay  and 
make  good  to  the  lessor  on  demand,  all  losses,  costs, 
damages,  and  expses  occasioned  to  him  by  the  non-paymt 
of  the  sd  rents  or  any  pt  thof,  or  the  breach,  non-pformce, 
or  non-observce  of  any  of  the  sd  covts  and  condons  on  the 
pt  of  the  lessee  :  And  further,  that  any  neglect  or  forbearce 
on  the  pt  of  the  lessor  in  enforcg  or  the  giving  time  by  him 
to  the  lessee  for  paymt  of  the  sd  rents,  or  any  pt  thof,  or  the 
pformce  or  observce  of  any  of  the  sd  covts  and  condons, 
shall  not  in  anywise  rele  the  guarantors  or  either  of  them, 
their  or  either  of  their  hrs,  exs,  or  ads,  in  respt  of  their  or 
his  liability  under  the  covt  or  guarantee  on  their  or  his  pt 
hinbfe  contd. 
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AGREEMENT  for  Yearly  Tenancy  of  a  small  plot 
of  Land  at  a  Nominal  Rent,  so  as  to  Prevent 
a  Title  being  Acquired  under  the  Statutes  of 
Limitation  (a). 

Parties.  Parties,  A.,  hinafter  called  the  landlord,  1 ;  B.,  hinafter 
Agroement  called  the  tenant,  2 :  Whby  it  is  acknowed  and  agrd,  that 
i^y /*"  the  plot  of  ground  situate,  &c.,  now  in  the  occupon  of  the 
tenant,  is  and  shall  continue  to  be  occupied  by  the  tenant 
and  his  assns  as  tenants  from  yr  to  yr  to  the  landlord,  his 
hrs  and  assns,  the  owners  for  the  time  being  of  the  freehd 
thof,  AT  A  yrly  rent  of  One  shilling  if  demanded,  payable  on 
the day  of in  every  yr,  such  tenancy  to  be  con- 
sidered as  having  commenced  on  the day  of ,  and 

TO  BE  determinable  by  either  pty  at  any  time,  on  giving  one 
calr  month's  written  notice  to  the  other  pt}\     In  witness,  kc. 


DEED  extending  Term  of  lease  by  endorsement  (6). 

ReoitAlfl.         Partiks^  a.,  1 ;  B.,  2 :  Wuas  the  residue  of  the  within 

Residae  of  mentd  term  of yrs  is  now  vested  in  the  sd  B.,  subjt  to 

leasee.  ^^  paymt  of  the  rent  and  pformce  of  the  lessee*s  covts 
Reyenion  reserved  by  and  contd  in  the  within  written  lease :  And 
»  •»<>''•     ^HAs  the  reversion  in  fee  expectant  on  the  determinon  of 

Mode  of  C'^)  ^  ™^^  acknowledgment  that  the  piece  of  land  is  held  nnder  a 

prerenting  tenancy  at 'will,  m  not  enough,  having  regard  to  8  &-4  Will.  IV.,  c.  27,  s.  7. 

Statute        It  should  be  fiom  year  to  year,  reserving  a  nominal  rent  and  requiring  short 

running,      notice  to  determine  it,  and  one  payment  of  rent  should  be  actually  made  and 

a  receipt  taken  having  regard  to  the  8th  section  of  the  Act,  as  it  might  be 

contended  that  the  demise,  though  in  writing,  is  not  a  vaUd  demise  within 

the  Statute  of  Frauds  until  rent  has  been  accepted  nnder  it. 

(V)  It  is  better,  whenever  the  case  admits,  to  grant  a  fresh  lease  in  pos- 
session, on  the  Boirender  of  the  former  lease. 
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the  sd  term  is  now  vested  in  the  sd  A. :  And  whas  the  sd  ^«'^* 
A.  has  agrd  with  the  sd  B.  to  demise  to  him  the  within 

mentd and  hereds  for  the  further  term  of yrs,  to 

commence  on  the  day  of  ,  i.e.,  the  expiron  of 

existg  tervi,  at  the  rent  and  subjt  to  the  covts  and  provons 
hinafter     reserved     and     expd  :    NOW    THIS    INDRE  Wit- 
WITNETH  that  in  conson  of  the  rent  hinafter  reserved,  """^   - 
and  the  covts  by  the  sd  B.  hinafter  contd,  the  sd  A.  doth  l>emiM. 

hby  demise  unto  the  sd  B.,  All  the hereds  and  premes  ^*^^^' 

comprd  in  and  demised  by  the  within  written  indre,  subjt 
to  the  like  exceptions  and  reservons  as  are  thrin  contd ; 

Habendum,  p.   720,  from  the  sd day  of ,  subjt  to  Haben- 

and  under  the  like  rent  and  payable  at  the  like  times  and  in 
like  mner  as  the  rent  reserved  by  the  within  written  indre, 
and  subjt  to  the  like  covts  and  agreemts  on  the  pt  of  the 
lessee,  and  the  like  provon  for  re-entry  in  case  of  non-paymt 
of  rent  or  breach  of  covt,  or  the  happeng  of  any  of  the  other 
events  in  the  within  written  indre  in  that  behalf  mentd,  and 
with  the  benefit  of  the  like  covts  and  agreemts  on  the  pt  of 
the  lessor,  and  subjt  to   and  with  the  like   provons  and 
Condons  in  all  respts  as  are  in  the  within  written  indre 
contd,  in  like  mner  as  if  all  such  covts,  agreemts,  condons, 
and  provons  had  been  hrin  repeated^  with  such  modificons 
only  as  the  differces  in  the  names  of  the  pties  and  in  the 
term  of  the  lease  and  other  circes  may  require  :  And  the  Matoal 
sd  A.  doth  hby  for  himself,  his  hrs,  exs,  ads,  and  assns,  J^^^rfJJni 
covt  with  the  sd  B.,  and  the  sd  B.  doth  hby  for  himself,  his  oo^eiuuiti 
hrs,  exs,  ads,  and  assns,  covt  with  the  sd  A.,  that  he,  the 
sd  respive  covtg  pty,  his  hrs,  exs,  ads,  or  assns  respively, 

will,  during  the  sd  term  of yrs,  pform  and  observe  all 

such  covts,  agreemts,  and  provons  as  afsd,  wch  on  his  or 
their  respive  pt  are  or  ought  to  be  pformed  and  observed  : 

Provd  always,  and  it  is  hby  agrd  that  if  the  term  of ProviBo  for 

yrs  granted  by  the  within  written  indre  shall  be  determined  tion  by  n- 
by  virtue  of  the  condon  or  provon  for  re-entry  thrin  contd,  •"*^- 
then    these    psnts    shall    become    absolutely    void.      In 

WITNESS,  &C« 
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RELEASE  by  Lessors  o/*  Breach  of  Covenant  (a). 

Parties,  A.  and  B.,  lessors  (hinafter  called  the  lessors),  1 ; 

Rocitala.  C.  and  D.,  lessees  (hinafter  called  the  lessees),  2.  Recite 
lease,  referrg  to  covt  to  insure.  And  whas  the  premes 
comprd  in  the  sd  lease  are  now  vested  in  the  lessees  :  And 
whas  it  has  recently  heen  discovered  that  by  some  inad- 
vertence or  neglect  on  the  pt  of  the  lessees  a  breach  of  the 
covt  contd  in  the  sd  lease  for,  &c.,  has  been  committed 
whby  a  right  of  action  and  also  of  re-entry  has  or  may  have 
arisen  to  the  lessors :  And  whas  the  lessors  have  agrd  to 
exte   the    rele    hinafter    contd,    subjt  nevs  to   the  provo 

Wit.  hinafter  contd,  NOW  THIS  INDRE  WITNETH,  that 
in  psuance  of  the  sd  agreemt  the  lessors  do  hby  rele  and 
waive  all  right  and  title  of  action,  re-entry  and  forfeiture, 
claims  and  demands  whatsr  wch  they  the  lessors,  or  either 
of  them,  now  have,  or  has  or  might  have  agst  the  lessees  or 

Release,  any  pson  or  psons  claimg  under  or  by  virtue  of  the  sd  lease 
for  or  by  reason  of  any  breach,  non-observce  or  non- 
pformce  htofore  committed  or  suffered  of  the  sd  covt,  or 
any  other  covt  or  agreemt  on  the  pt  of  the  lessees  contd  in 
the  sd  lease  ;  And  also  do  and  each  of  them  doth  ratify  and 

ProYiso.  confirm  the  sd  lease.  Provd  always  that  nothing  hinbfe 
contd  shall  prejudice  or  affect  any  of  the  rights  or  remedies 
of  the  lessors  under  the  covts  and  condon  of  re-entry,  and 
other  Condons  and  provons  of  the  sd  lease  in  respt  of  any 
future  breach  of  any  of  the  covts  or  agreemts  on  the  pt  of 
the  lessees  thrin  contd.  In  witness,  &c. 


(a)  Prior  to  22  &  23  Vic,  c.  35,  s.  1,  a  defeazance  to  Kvive  the  condition 
of  rc-entiy  woald  have  been  necessary. 
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DEED  confirming  a  Forfeited  Lease  with  a  Modifi- 
cation in  the  covenants  and  condition  of  re-entry  (6). 

PARTiESy  A.,  hinafter  called  the  lessor,  wch  expression, 
&c.,  see  p.    714,  1 ;    B.,  hinafter  called   the   lessee,  wch 
expression,  «bc.,  2 :  Recite  lease  from  A.  to  B.,  containg  a  Beciuls. 
covt  by  the  lessee  to  insure  and  rebuild.     That  premes  were 
uninsured,  and  destron  of  bJdg  by  fire,  and  that  it  had  not 
been  rebuilt :  And  whas  the  lessor  is  advised  that  a  breach  Breach  of 
of  the  sd  covts  for  the  insce  and  rebldg  of  the  sd  messe  has  ~^®°*^'" 
occuiTed,  in  respt  whof  he  is  entled  to  recover  damages 
under  such   respive   covts,  and  to  enforce  the  power  of 
re-entry  contd  in  the  sd  lease  :  And  whas  an  arrangemt  has  Agree- 
been  come  to  between  the  lessor  and  lessee  that,  in  conson  ™*° 

of  the  sum  of  £ to  be  pd  by  the  lessee  to  the  lessor,  the 

lessee  shall  be  dischgd  from  all  liability  to  rebuild  the  sd 
messe,  and  that  the  sd  lease  shall  be  confirmed  with  such 
modificons  as  are  hinafter  expd :   NOW  THIS   INDRE  Wit- 
WITNETH  that  in  psuance  of  such  arrangemt,  and  in 

conson  of  the  premes  and  of  the  sum  of  £ now  pd  by 

the  lessee  to  the  lessor,  rect,  the  lessor  doth  hby  confirm 

unto  the  lessee.  All  and  singr  the  premes  comprd  in  and  Confirma- 

expd  to  be  demised  by  the  sd  indre  of  lease  :  To  hold  the  ^^^ 

.  Parcels. 

same  Unto  the  lessee,  for  the  residue  of  the  sd  term  of  „ , 

'  Habeii< 

yrs,  or  other  the  term  and  intt  now  vested  in  him,  dam  to 

dischgd  from  all  liability  to  rebld  the  sd  messe,  but  subjt  to  ^^^"^* 

the  sd  yrly  rent  of  £ ,  and  to  the  covts  and  agreemts  on 

the  pt  of  the  lessee  and  condons  contd  in  the  sd  lease,  save 
and  except  the  covts  for  the  insce,  repair,  and  maintence  of 


(&)  See  note  to  last  Precedent.    If  the  confirming  party  has  only  an  equit-  Mode  of 
able  right  to  impeach  the  lease,  and  no  legal  estate,  a  mere  confirmation  confirming 
withont  a  formal  demise  would  probably  suffice.    As  to  the  confirmation  of  I^^b^* 
leases,  see  12  &  13  Vic,  c.  26  ;  13  Vic,  c.  17  ;  and  as  to  limited  owners,  see 
the  Settied  Land  Act,  1882,  s.  12  (iil). 
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leiior. 


the  sd  premeSy  and  the  condon  of  re-entry  on  breach  of 
such  respive  covts,  so  far  as  relates  to  the  insce  and  rebldg 
of  the  sd  messe.  Covt  by  lessor  far  quiet  enjoymt  by  lessee 
on  paymt  of  rent  and  pfarmce  of  covts  of  lecise,  **as  hby 
Release  by  modified."  And  THE  lessor  doth  hby  rele  the  lessee  from 
the  sd  covts  for  the  insce  and  rebldg  of  the  sd  messe,  and 
from  all  rights  of  action,  claims,  and  demands,  wch  the 
lessor  now  has  in  respt  of  any  past  or  existg  breach  of  such 
covts,  but  so  that  the  covts,  and  provo  or  condon  of  re-entiy 
for  breach  of  covt,  contd  in  the  sd  lease,  shall  in  all  other 
respts  remain  in  full  force,  and  unaffected  by  these  psnts. 
Ik  witness,  &c. 


Recitals. 


Tenant  in 
tail  of  age. 


CONFIRMATION  by  Tenant  in  Tail  on  his  coming 
of  age  of  a  Voidable  Mining  Lease  granted  by  the 
Tenant  for  life  (a). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  tenant  in  tail,  2 ;  C, 
lessee,  8.  Recite  will  devisg,  inter  alia,  the  lands  and  hereds 
described  in  the  indre  of  lease  hinafber  recited,  and  the 
mines  and  minis  thrin,  to  the  use  of  A,  for  life,  remr  to  his 
eldest  son  in  tail,  and  containg  a  power  of  leasg  mifies  for 
twenty-one  yrs.  Death  of  testor  and  proof  of  his  tcilL 
Voidable  lease  granted  by  tenant  for  life  to  lessee,  setting  out 
the  peels  fully,  with  the  powers,  liberties,  privileges,  and 
easemts  thrin  expd,  and  subjt  to  the  exceptions,  reservons, 
and  stipulons  thrin  contd,  set  out  the  habendum  fully,  at  and 
under  the  rents  and  royalties  by  the  sd  indre  of  lease 
reserved,  and  subjt  to  the  covts  by  the  lessee  and  provons  in 
the  same  indre  contd,  and  the  sd  lease  contains  divers  covts 
on  the  pt  of  the  lessee  and  other  provons :  And  whas  the 

(a)  See  note  to  last  Piecedent. 
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sd  B.  is  the  eldest  son  of  the  sd  A.,  and  attained  his  age  of 

twenty-one  yrs  on  the day  of :  And  whas  the  sd  ^w^- 

B.  in  the  belief  that  the  sd  lease  is  beneficial  to  the  owners 
of  the  hereds  devised  by  the  sd  will  lately  agrd  to  confirm 
the  same,  recite  disentailg  deed  under  wch  hereds  in  lease 
now  stand  limited  to  such  uses  as  A.  and  B.  shall  jtly  appt. 
NOW  THIS  INDRE,  &c.,  the  sd  A.  and  B.,  in  exercise  Wit- 
and  exon  of  the  power  or  authority  contd  in  the  last  recited  ^        ' 
indre,  and  of  every  other  power  or  authority  enablg  them, 
do^  and  each  of  them  doth,  hby  appt,  and  also  grant,  demise,  Demise. 
and  confirm  unto  the  sd  C,  Au<  and  singr,  the  coal  works,  Paroeb. 
colliery,  mines,  beds  and  veins  of  coal  and  cannel,  pieces  or 
peels  of  land,  rights,  liberties,  powers,  easemts,  and  appurts, 
by  the  sd  lease  appted  or  granted,  or  expd  to  be  appted  or 
granted,  except  nevs  and  reservg  and  subjt  to  such  excep- 
tions, reservons,  condons,  and  restrons,  as  in  such  indre  of 
lease  are  expd  :  To  hold  the  same  premes  (subjt  as  afsd),  Habcn- 

Ukto  the  sd  C,  his  exs,  ads,  and  assigns,  as  from  the  .^ 

day  of ,  the  day  of  the  commencemt  of  the  lease,  for  the 

term  of yrs  :  Paying  thrfor  such  rents,  royalties,  and  *«««T*' 

sums  of  moy  as  wd  have  been  payable  m  respt  thof  under  rent. 
the  sd  indre  of  lease,  if  such  lease  had  been  a  valid  demise 
during  the  term  thby  granted,  covts  by  C.  with  A.,  and  also 
with  B.,  and  by  A.  and  B.  with  C,  ''  that  all  and  singr  the 
covts,  agreemts,  provons,  and  stipulons  in  the  sd  lease 
contd  shall  apply  and  be  deemed  to  apply  to  the  term  of 

yrs  hby  granted,  and  to  these  psnts,  and  shall  be  read 

and  construed  and  have  effect  in  all  respts  as  if  the  sd  lease 

had  constituted  a  valid  demise  for  the  sd  term  of yrs 

of  the  premes  hby  appted,  granted,  or  demised,  and  as  if 
the  same  covts,  agreemts,  provons,  and  stipulons  had  been 
repeated  and  contd  in  these  psnts,  Covt  by  A.  and  B.  a^gst 
incumbceSf  and  for  quiet  enjoy mt.    In  witness,  &c. 
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Parties. 


Becitals. 


Agreement 
for  pur- 
chase of 
increased 
groand 
rents. 


Stamp. 


AGREEMENT  Supplemental  to  a  Building  Agree- 
ment, by  tvhich  the  Lessor  purchases  Improved 
Ground  Rents  before  the  leases  are  granted  (a). 


AGREEMT  made  the 


day  of ,  between  A.,  of. 


&c.,  liinafter  called  the  lessor,  of  the  one  pt,  and  B.,  of,  &c,, 
builder,  hinafter  called  the  lessee,  of  the  other  pt,  supple- 
mental to  an  agreemt,  dated,  &c.,  made  between  the  same 
pties,  hinafter  referred  to  as  the  bldg  agreemt.  Whas  it 
has  been  agrd  that  in  conson  of  the  immediate  paymt  by  the 

lessor  to  the  lessee  of  the  sum  of  £ ,  the  sum  of  £ 

per  annum  shall  be  added  to  the  total  amt  of  the  ground 
rents  payable  under  the  sd  bldg  agreemt  in  mner  hinafter 
expd,  and  that  the  terms  of  the  same  agreemt  shall  be 
onvise  varied  as  hinafter  provd ;  Now  it  is  hby  agrd  as 
follows : — 

1.  In  conson  of  the  sum  of  £ pd  by  the  lessor  to  the 

lessee  upon  the  signature  of  this  agreemt  (the  rect,  &c.)  the 
total  rents  to  be  paj^able  by  the  lessee  or  his  nominees  in 
respt  of  the  land,  houses,  and  premes  compd  in  the  sd  bldg 

agreemt  shall  as  from  the day  of ,  be  increased  by 

the  sum  of  £ per  annum,  makg  the  total  aggregate  yrly 

rent  so  payable  (inclusive  of  the  rents  reserved  by  the  leases 
for  the  time  being  actually  granted)  as  follows  (that  is  to 

say),  from  the  day  of  ,  to  the day  of , 

the  yrly  rent  or  sum  of  £ ,  &c.,  and  from  the day 

of ,  during  the  remr  of  the  term  of  99  yrs  mentd  in  the 

— ,  the  sd 


sd  bldg  agreemt,  the  yrly  rent  or  sum  of  £ 

increased  rents  to  be  reserved  and  made  payable  at  the  like 

{a)  Ab  to  making  an  agreement  sapplemental,  see  p.  S,  note.  It  seems  a 
question  whether  this  agreement  does  not  require  an  ad  talorem  conT^raooe 
stamp  on  the  sum  paid  by  the  lessor  for  the  purchase  of  the  improTed  ground 
rents,  under  the  Stamp  Act,  1870,  s.  75,  or  the  Revenue  Act,  1889,  s.  15 ;  but 
it  has  hitherto  (it  is  believed)  been  treated  in  practice  as  requiring  only  a 
6d,  agreement  stamp. 
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times  and  in  like  mner  as  provd  by  the  sd  bldg  agreemt  with 
respt  to  the  rents  thby  made  payable. 

2.  The  increased  rents  to  be  payable  in  respt  of  the  Mode  of 
leases  remaing  to  be  granted  shall  be  apportioned  between 
such  leases  in  such  mner  as  shall  be  approved  by  the  lessor 
or  his  surveyor,  who  shall  also  (if  deemed  material)  deter- 
mine what  proportion  of  the  rent  reserved  on  each  lease, 
shall  be  deemed  pt  of  the  sd  addonal  rent  of  £ . 

8.  The  provons  of  the  sd  bldg  agreemt  whby  it  was  provd  ^  *® 
that  when  the  whole  of  the  ultimate  aggregate  rent  thby  part  of 
reserved  shd  have  been  secured,  the  lessee  shd  be  entled  to  ^1**1* 
a  lease  or  leases  of  the  land  remaing  undemised  togr  with  rent. 

any  house  or  houses  erected  thron,  at  the  rent  of  £ , 

shall  take  effect  and  be  applicable  when  and  so  soon  as  the 

whole  of  the  sd  increased  ultimate  rent  of  £ shall  have 

been  secured  by  leases  actually  grant-ed  and  not  before. 

[4.  The  sd  sum  of  £ pd  by  the  lessor  to  the  lessee  as  Sum  paid 

afsd  shall  until  the  sd  total  ultimate  yrly  rent  of  £ shall  ^  ^^ 

have  been  secured  to  the  lessor  by  leases  actually  granted,  charge  (5). 
be  deemed  to  be  in  the  nature  of  a  loan  to  the  lessee,  and 
shall  be  a  chge  on  the  intt  of  the  lessee,  under  the  sd  bldg 
agreemt  as  hby  modified.] 

5.  Except  so  far  as  the  same  is  hby  modified,  and  subjt  Building 
to  the  modificons  hby  made,  the   sd  bldg  agreemt  shall  ^^[^^^ 
remain  in  full  force,  and  shall  be  treated  as  incorporated  ^  remain 
with  this  agreemt  so  as  to  operate  in  like  mner  as  far  as 
may  be  as  if  the  sd  increased  rents  had  been  origUy  reserved 
thby.    In  witness,  &c. 


(h)  Qy. :  whether  this  clause  would  not  make  the  agreement  chargeable 
with  a  mortgage  stamp. 
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Additional 
coTeiUknt 
by  lessee. 


Additional 
power  to 
lessee. 


Lease  to 
have  effect 
subject  to 
variations. 


DEED  ALTERING  the  Covenants  of  a  Mining  Lease, 
and  giving  New  Powers  to  the  Lessee,  by 
endorsement. 

Pjlbtjss,  a.,  lessor,  hinafter,  Sec,  1 ;  B.,  lessee,  hinafter, 
&c.,  2.     MtUtud  covts. 

1.  The  Lessee  shall  forthwith  open  and  commce  woiicg 

the Tein  on  the  lands  demised  by  the  within-written 

indre,  and  shall  continue  diligently  to  work  the  same. 

2.  NoTWG  the  provons  within  contd  it  shall  be  lawful  for  the 

lessee,  so  long  as  he  shall  diligently  work  the  sd yein, 

to  deposit  on  the  sd  lands  all  spoil  or  rubbish  wch  may  be 
dug  or  raised  from  or  wrought  on  any  pt  of  the  sd  lands,  or 
on  or  from  any  other  adjoing  mines,  quarries,  or  works  of 
the  lessee. 

8.  The  within-written  indre,  and  the  coTts,  condons,  and 
proTons  thrin  contd,  shall  henceforth  operate  and  have  effect 
as  if  the  coyts,  powers,  and  provons  hrin  contd  had  been 
embodied  thrin,  and  shall  be  altered  and  modified  accdly, 
but  shall  in  all  other  respts  remain  in  force  and  unaffected 
by  these  psnts.     In  witness,  &c. 


Recitals. 


Agree- 
ment. 

As  to  sur- 
render of 
leases. 


SURRENDER  of  Term  under  a  Lease  to  the  Rever- 
signer  in  fee  for  life  or  years.  Variation,  where 
the  lease  is  Renewable  under  the  Lessor^s 
Covenant  (a). 

Parties,  A.,  termor,  1 ;  B.,  reversioner,  2.  Recite  lease 
\includg  covtfor  reneical],  p.  880,  and  devolon  of  term  to  A., 
p.  881,  and  of  reversion  to  B. :  And  whas  the  sd  A.  has  agrd 


(a)  When  the  surrender  is  made  with  a  view  to  the  granting  of  a  new- 
lease  of  the    same  property  to  the  same  lessee,  a  formal  surrender  mar 
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with  the  sd  B.  for  the  surrender  to  him  of  the  sd  premes 
comprd  in  the  sd  recited  indre  of  lease  for  all  the  residue 
now  unexpired  of  the  sd  term  thby  granted,  in  conson  of 

the  sum  of  £ to  be  pd  by  the  sd  B.  to  the  sd  A, :  NOW  Wit- 

THIS  INDRE  WITNETH  that  in  psuance,  ifec,  conBim,  "'"'"^ 

recti  the  sd  A.,  as  beneflcial  owner  (6),  doth  hby  surrender  Surnnder. 

and  assign  unto  the  sd  B.,  his  hrs  and  assns  \pr^  if  B,  has 

only  a  leasehd  inttf  ''  his  exs,  ads,  and  assns/'  or,  if  he 

have  a  life  estate,  ''and  his  assns."]    All  and  singr  the 

sd  hereds  and  premes  comprd  in  or  expd  to  be  demised  by 

the  sd  recited  indre  of  lease.     To  the  intent  that  the  sd  Term  to 

term  of yrs  granted  by  the  sd  lease  may  merge  and  be  "*'**• 

absolutely  extinguished  in  the  freehd  and  inhance  of,  [or, 

in  the  reversion  of  him  the  sd  B.  in]  the  sd  premes  :  [AND  Release  of 

THIS  INDRE  ALSO  WITNETH,  that  in  further  psuance  J^^^ 


to  renew. 


generally  be  dispensed  with,  as  the  acceptance  of  a  new  lease  which  is 
inconsistent  with  the  existing  lease  operates  as  a  surrender  bj  operation  of 
law  (^Ive^s  casej  5  Rep.  Ilh;  see  also  notes  to  7%urtby  y.  Plant,  1  Wms. 
Saunders,  235  ;  p.  277  in  edition  of  1871)  ;  and  it  has  even  been  held  that 
the  grant,  with  the  consent  of  lessee,  of  a  new  lease  to  a  stranger  operates 
as  a  surrender  {Davison  v.  Oent,  1  H.  &  N.  744).  As  to  the  power  of  limited 
owners  to  accept  surrenders  of  leases  and  grant  new  leases,  see  the  Settled 
Estates  Act,  1877,  40  &  41  Vic,  c.  18,  s.  7  ;  and  the  Settled  Land  Act,  1882, 
8. 18  ;  see  also  s.  31  (iv.)  ;  and  see  the  Conv.  Act,  1881,  s.  42  (2),  enabling 
trustees  to  accept  surrenders  on  behalf  of  infant  reyersioners.  As  to  the 
surrender  of  leases  yested  in  infants  or  femes  coyert,  see  11  Geo.  IV.  &  1 
Wm.  IV.  c  65,  ss.  12,  14  ;  lie  ChiJUJis,  21  Ch.  D.  248.  The  rent  should  be 
paid  up  to  the  surrender  ;  under  the  old  law,  although  the  remedy  for  rent 
accrued  due  before  the  surrender  was  not  affected  (^A.  Q,  y.  Cox,  3  H.  L. 
240),  rent  not  actually  accrued  due  was  lost  (^Grimman  y.  Legge,  8  B.  &  0. 
324),  but  this  is  altered  by  the  Apportionment  Act,  1870,  if  Sioansea  Bank 
y.  Thomas,  4  Ex.  D.  94,  is  good  law  ;  and  see  Be  South  Kensington  Co- 
operative  Stores,  17  Ch.  D.  161. 

The  surrender  of  a  lease  does  not  affect  the  rights  of  under-lessees,  whether 
it  is  made  with  a  yiew  to  renewal  (4  Qeo.  II.,  c.  28,  s.  6),  or  otherwise  (8  & 
9  Vic,  c.  106)  ;  and  although  the  lease  was  liable  to  forfeiture,  and  if  the 
lesfior  had  re-entered  for  the  forfeiture  their  rights  would  haye  been  gone 
iO.  W,  Railway  Qf.  y.  SmUh,  2  Ch.  D.  235). 

Recitals  in  a  surrender  of  a  lease  would  often  be  unnecessary,  and  it  may 
generally  be  conyeniently  made  by  endorsement. 

(6)  This  implies  full  coyenants  for  title,  see  p.  425,  note.  If  A.  is  a 
trustee  or  mortgagee  he  will  surrender  ^*as  trustee  "  or  ^*  mortgagee,**  which 
will  imply  a  coyenant  against  incumbrances,  see  ih. 
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of  the  sd  agi*eemt,  and  for  the  conson  afsd,  the  sd  A.  doth 
liby  rele  and  dischge  the  sd  B.,  his  hrs^  exs,  ads,  and  assns, 
from  the  hinbfe  recited  coTt  in  and  by  the  sd  indre  of  lease 
made  and  entered  into  as  afsd  for  the  renewal  of  the  sd 
lease,  and  from  all  actions,  proceedgs,  claims,  and  demands 
under  the  sd  covt,  or  any  other  covt  or  provon  in  the  sd 
indre  of  lease  contd.]    In  wfiness,  &c. 


SURRENDER  of  a  Portion  of  the  land  (a)  comprised 
in  a  Far>unu  Lease  to  a  Mortgagee  in  fee^  and 
Abatement  of  Rent  in  respect  thereof  (by  endorse- 
ment  on  the  lease). 

Parties.  Parties,  A.,  lessee,  1 ;  B.,  tntgor,  2 ;  C,  mfgee,  3 ;  Whas 

Reciul  of  tjje  gd  A.  has,  at  the  request  of  the  sd  B.,  airrd  to  surrender 
to  the  sd  C,  as  mtgee  of  and  the  pson  legally  seised  of  the 
fee  simple  and  inhance  of  the  premes  demised  by  the  within- 
written  indre  in  reversion  expectant  on  the  term  ihb3'' 
granted,  such  portions  of  the  land  and  premes  thrin  comprd 
as  are  hinafter  described  and  surrendered,  upon  being  pd  the 

sum  of  £ wch  the  sd  A.  has  agrd  to  accept  in  full 

satisfon  of  all  claims  whatsr  wch  as  an  outgoing  tenant 
accordg  to  any  of  the  provons  contd  in  the  sd  lease  or  by  the 
custom  of  the  countr}%  or  the  Agricultural  Holdings  (Eng- 
land) Act,  1883,  or  orwise  the  sd  A.  has  or  could  have  or 
claim  in  respt  of  the  sd  premes  hby  surrendered,  And  it  has 

also  been  agrd  that  the  rent  of  £ per  annum  reserved 

by  the  within-written  indre  shall  be  abated  as  hinafter  expd. 

^'eth       ^'^^^  ^^^^  INDRE  WITNETH,  that  in  psuance  of  the 

sd  agi^eemt  and  in  conson  of  the  sum  of  £ ,  now  pd  by 

the  sd  B.  to  the  sd  A.,  the  rect,  &c.,  and  of  tlie  abatemt 


(a)  As  to  the  effect  of  the  surrender  of  part  of  the  premises  in  a  lease,  8«e 
Ibe  Conv.  Act,  1881,  s.  12  ;  aud  Bayntvn  y.  Morgan,  22  Q.  B.  D.  74,  atoT«, 
p.  59|  DOte. 
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hinaffcer  made  in  the  sd  rent,  the  sd  A.,  as  beneficial  owner, 
at  the  request  of  the  sd  B.,  doth  hby  surrender  and  assign  Surrendw 
unto  the  sd  C,  his  hrs  and  assigns,  all  those  pieces  of  land, 
&c.,  formg  pt  of  the  lands  and  premes  comprd  in  and  de- 
mised by  the  within  written    indre,  To    the   intent  that  ^•^  *® 

the  residue  now  unexpired  of  the  term  of yrs  hby 

granted  may  merge  and  be  extinguished  in  the  freehd  and 
inhance  of  the  sd  premes  hby  surrendered,  and  that  the 
same  premes  may  be  dischged  from  all  the  provons  of  the 
within  written  indre.     And  it  is  hby  agrd  and  decld  that  in  Provision 
conson  of  the  surrender  hinbfe  contd,  and  of  the  premes,  the  ment  of 

sd  yrly  rent  of  £ reserved  by  the  within  written  indre  '^*- 

shall  as  from  the day  of ,  be  abated  or  reduced  by 

the  sum  of  £ per  annum  (being  at  the  rate  of  £ 

per  acre  for  the  sd  premes  hby  surrendered),  and  that  accdly 

as  from  that  date  the  yrly  rent  of  £ shall  be  payable  in 

respt  of  the  pieces  of  land  and  premes  remaing  subjt  to  the 
within  written  indre  at  the  like  times  and  in  like  mner  as 

the  sd  yrly  rent  of  £ is  thby  made  payable ;  And  it  is  CoyenAnts, 

hby  further  agrd  and  decld  that  as  from  the  sd day  of  jease  to 

,  all  the  covts  on  the  pt  of  the  lessee,  and  the  power  or  remain  in 

Condon  of  re-entry,  and  the  covts  on  the  pt  of  the  lessor,  remaining 
and  all  other  powers,  condons,  and  provons  in  the  within  P»«°^i»e»- 
written  indre,  shall  remain  in  force  with  respt  to  the  sd 
pieces  of  land  and  premes  remaing  subjt  to  such  indre  as 
far  as  the  same  covts,  powers,  condons,  and  provons  resply 
may  be  applicable  thto,  with  such  modificons  as  may  be 
rendered  necy  by  such  redon  or  abatemt  of  the  sd  rent  as 
afsd,  and  the  other  circes  of  the  case.     In  wftness,  &c. 
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XXXIV- 

SUBRENDER  by  Lessee  and  his  Mortgagees  by 
endorsement  on  the  Lease,  with  a  vieto  to  the  granting 
of  a  New  Lease  of  Part  of  the  land  (a). 

Parties.  Pakties,  A.,  Ussee,  1;*B.,  C,  and  D.,  mtgees,  2;  E., 

Becitftis  ai  lessor ,  8 :  Whas  since  the  date  of  the  within  written  indre 
tionsin  of  lease  certain  bldgs,  fences,  and  other  erons  have  been 
premiaes.    JjqJj^  ^j^^  g^^  ^p  qjj  ^Jj^  g j  piece  of  ground  thby  demised  and 

other  alterons  and  addons  have  been  made  hj  the  sd  A.  in 
^^^  and  to  the  sd  premes,  NOW  THIS  INDRE  WITNETH, 
that  in  conson  of  a  new  lease  intd  to  be  granted  of  a  pt  of 
the  sd  premes  as  hinafter  mentd,  the  sd  B.,  C,  and  D.,  as 
Sairender.  mtgees,  at  the  request  of  the  sd  A.  do  hbj  surrender  and 
assign,  and  the  sd  A.,  as  beneficial  owner,  doth  hby  surrender, 
assign,  and  confirm  unto  the  sd  £.^  his  hrs  and  assigns,  all 
the  sd  piece  of  ground  and  other  the  premes  mentd  and 
comprd  in  the  within  written  indre,  togr  with  all  the  bldgs, 
erons,  and  addons  since  erected  or  set  up  thron  or  added 

thto.  To  THE  intent  that  the  term  of yrs  granted  by 

the  sd  indre  of  lease  may  be  merged  and  extinguished  in 

the  freehd  and  inhance  of  the  sd  premes,  and  to  the  further 

tl*hL***"   intent  that  a  new  lease  may  be  granted  by  the  sd  E.  to  the 

gimnted.      sd  A.  of  a  pt  of  the  sd  piece  of  ground  and  premes  with  the 

bldgs  and  erons  thron.     In  witness,  &c. 


(a)  As  to  sarrenden  of  renewable  leases,  see  4  Geo.  II.  c.  28,  8.  6. 
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I. 

LICENSE  not  under  seal  by  Lessors  to  Lessee  to  Assign, 

Underlet,  or  Mortgage  (c). 

We,  the  undersigned,  being  the  psnt  landlords  of  the  ppty 
hinafter  mentd,  do  hby  consent  to  an  assignmt  or,  **  under- 
lease," [by  way  of  mtge]  by  A.,  of,  &c.,  the  psnt  tenant  of 
the  sd  ppty  under  the  lease  hinafter  mentd,  to  B.,  of,  &c., 

[for  the  term  of  yrs  from  ,  or,  "  for  the  whole 

remaing  term  except  the  last  day  thof,"]  of,  [^pcels  shortly 
described,  being  pt  of],  the  hereds  and  ppty  comprd  in  an 
indre  of  lease  dated,  &c.,  and  made  between,  &c.,  and  thby 

demised  to  K.,  for  the  term  of yrs,  from ,  Provd 

that  this  consent  shall  not  authorise  any  further  or  other 
assignmt,  [or,  "  underlettg  or  partg  wholly  or  partially  with 
the  posson  of"]  the  sd  premes  or  any  pt  thof,  or  prejudice 
or  affect  any  of  the  covts,  condons,  or  provons  in  the  sd 
lease  contd,  except  to  the  extent  hinbfe  expd.  As  witness 
our  hands  this day  of . 

Signed  by  the  Lessors. 
Witness, 

(i)  See  also  AoaEEMENTS,  and  Leases  (Mining).  A  license,  if  under 
seal,  is  subject  to  a  deed  stamp  of  lOs. ;  but  if  nnder  hand  only  is  exempt, 
unless  amounting  to  an  agreement. 

(e)  A  license  does  not  affect  the  lessor's  rights  as  to  future  breaches  of  Effect  of 
covenant  or  destroy  the  power  of  re-entry,  see  22  &  23  Vic,  c.  35,  ss.  1 ,  2  ;  license  to 
23  k  24  Vic,  c  38,  s.  6  ;  a  defeasance  for  reviving  the  condition  of  re-entry  lessee. 
is  therefore  unnecessary,  Elph.  Introd.  Ck)nv.,  3rd  ed.  p.  217.    A  license  to 
underlet  does  not,  unless  so  provided,  preclude  the  underlessee  from  under- 
letting (WUllani9on  V.  WiUianvton,  9  Ch.  729).    As  to  licenses  to  assign  or 
underlet,  see  5  Dav.  Free,  pt.  1,  p.  180. 
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n. 


Recitals. 

Lease  con- 
taining 
covenant 
not  to  alter 
buildings. 


Present 
owners  ot 
lease, 


and  reyer- 
sion. 

Applica- 
tion by 
lessee  for 
Hoense  to 
make  alte- 
rations  in 
buildings. 


Wit- 
nesseib. 


Grant  of 
license  to 
make  spe- 
cified alte- 
rations. 


LICENSE  undei'  Seal  by  Lessors  to  Lessee  to  make 
Alterations  in  Buildings  (a). 

THIS  INDRE,  &c.,  pties;  A.,  B.,  and  C,  lessors 
(hinafter  called  the  landlords),  1 ;  D.,  lessee  (hinafter  called 
the  lessee),  2.  Recite  lease  to  K.,  and  in  the  sd  lease  is 
contd  a  covt  on  the  pt  of  the  sd  K.,  not  to  erect  any  bldjj 
nor  increase  the  height  of  any  eron,  or  bldg  in  the  yard  or 
garden  of  the  sd  demised  premes,  nor  cut,  injure,  or  alter 
any  of  the  ppal  walls  or  timbers  of,  nor  make  any  alt^ron  in 
the  thby  demised  premes  witht  having  first  obtd  the  license 
and  consent  in  writg  of  the  lessors.  And  whas  the  sd 
premes  have  become  legally  vested  in  the  lessee  for  the  remr 
of  the  sd  term  of  twenty-one  yrs,  subjt  to  the  rent  and  covts 
of  the  sd  lease :  And  whas  the  reversion  in  fee  of  the  sd 
premes  expectant  on  the  determinon  of  the  sd  term  is  now 
vested  in  the  landlords :  And  whas  the  lessee  is  desirous  of 
opening  a  doorway  in  the  pty  wall  at  the  rear  of  the  sd 
premes  demised  by  the  sd  lease,  and  of  formg  a  communicon 
between  the  same  and  theadjoingmessenow  in  his  occupon, 
and  of  makg  and  executg  certain  other  works  and  alterons 
in  the  sd  demised  premes  accdg  to  a  plan  and  specificon 
prepared  by  him,  and  he  has  accdly  applied  to  and  requested 
the  landlords  to  grant  him  their  license  for  those  pposes, 
and  such  applicon  and  the  sd  plan  and  specificon  having 
been  submitted  to  their  surveyor  and  approved  by  him,  the 
landlords  have  agrd  to  grant  such  license  subjt  as  hinafter 
mentd,  and  the  lessee  in  conson  thof  has  agrd  to  enter 
into  the  covts  hinafter  contd  :  NOW  THIS  INDRE 
WITNETH,  that  in  conson  of  the  premes  and  of  the  covts 
hinafter  contd  on  the  pt  of  the  lessee,  the  landlords  do  hby 
give  and  grant  unto  the  lessee,  his  exs,  ads,  and  assigns, 
their  full  license  and  permission  to  make  the  sd  doorway  in 

(«)  Pee  note  to  last  Precedent. 


y 
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and  through  the  pty  wall  of  the  sd  demised  premes,  and  to 
form  a  communicon  between  the  same  and  the  sd  messe 
now  in  the  occupon  of  the  lessee,  and  also  to  make  and 
exte  the  other  works  and  alterons  hinbfe  referred  to,  and 
wch  are  parlarly  delineated  and  described  in  the  sd  plan  and 
specificon,  provd  the  same  be  done  within  the  period  of 
three  calr  months  from  the  date  hrof,  and  under  the  super- 
intendce  and  to  the  satisfon  of  the  surveyor  for  the  time  being 
of  the  landlords,  their  hrs  or  assigns  :  AND  THIS  INDRE 
ALSO  WITNETH  that  in  couson  of  the  liceose  hinbfe 
given,  the  lessee  doth  hby  covt  with  the  landlords,  their  hrs  Covenant 
and  assigns,  That  he,  the  lessee,  his  exs,  ads,  or  assigns  ^^  ^^^^^ 
will,  within  the  sd  period  of  three  calr  months  from  the  date  specifiol 
hrof,  make  the  sd  doorway  and  communicon,  and  exte  the  within  a 
other  works  and  alterons  afsd  in  a  good  and  substantial  certain 
mner  with  pper  materials  under  the  superintendce  and  to  the 
satisfon  of  the  surveyor  for  the  time  being  of  the  landlords, 
their  hrs  or  assigns.  And  will  before  makg  such  alterons.  To  obtain 

communicate  the  parlars  thof  to  the  director  of  the  Ssunuwe* 

Insce  Co,  in  wch  office  the  sd  demised  premes  are  insured  office  to 
agst  fire,  and  obtain  the  consent  of  the  sd  directors  to  the 
sd  alterons.  And  that  when  such  doorway  and  communicon  CoTenants 
and  other  works  and  alterons  shall  have  been  completed,  all  ™^^*** 
the  restrictive  and  other  covts  on  the  pt  of  the  sd  K.,  and  the  build- 
provons  contd  in  the  sd  indre  of  lease,  shall  be  applicable  to  ^^red. 
the  sd  thby  demised  premes  in  their  then  altered  state  in 
the   same   mner   and  as  fully  and  extensively  as  if  such 
premes  had  continued  in  the  same  state  as  the  same  are  at 
psnt.  And  that  the  lessee,  his  exs,  ads,  or  assigns  will,  at  To  restore 
the  end  or  other  sooner  determinon  of  the  hinbfe  recited  to  onginal 
lease  or  whenever  thrunto  required  by  the  landlords,  their  «*»*«. 
hrs  or  assigns,  at  the  costs  of  him  the  lessee,  his  exs,  ads, 
or  assigns,  well  and  substantially  brick  up  the  opening  made 
in  the  sd  pty  wall  and  restore  the  same  in  such  mner  as  the 
surveyor  for  the  time  being  of  the  landlords,  their  hrs  or 
assigns  shall  direct,  and  to  his  or  their  complete  satisfon 
In  witness,  &c. 
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in. 

LICENSE,  under  Seal,  by  Lessor  to  Lessee  to  Con- 
tinue Alterations  made  in  Buildings  in  Breach  of 
the  Covenants  of  the  Lease  (a). 

THIS  INDRE,  &c.,  pties,  A.,  lessor,  hinafter  called  the 
Recitals,  landlord,  1  ;  B.,  lessee,  hinafter  called  the  tenant,  2  :  Recite 
Leage  lease  to  K.,  and  that  lease  is  vested  in  B.,  and  reversion  in 
Th&t  leseet  A.,  as  in  last  form :  And  whas  the  tenant  has  recently  made 
^rationa  ^'^^^^^s  in  the  sd  premes,  specify  nature  of  alterons :  And 
in  breach  WHAS  the  alterons  so  made  by  the  tenant  in  the  sd  premes 
nants. "  ^^'^  considered  to  be  wholly  or  to  some  extent  an  infringemt 
of,  or  unauthorised  by  the  covts  and  provons  in  the  sd  indre 
Agieement  of  lease  contd :  And  whas  the  landlord  has  agrd  in  conson 

to  grant      of  the  paymt  to  him  by  the  tenant  of  the  sum  of  £ ,  to 

license  for  ^aivc  his  rights  in  respt  of  any  breach  of  the  covts  of  the  sd 

alterations.  .-i,,  ,  i-  , 

lease  so  committed  by  the  tenant,  and  to  grant  to  him  such 

license  to  continue  such  alterons,  and  orwise,  as  is  hinafter 

Witnes-      contd,  subjt   as  hinafter  mentd  :  NOW    THIS    INDRE 

Beth.  WITNETH  that  in  psuance   of  the  sd  agreemt  and  in 

conson  of  the  sum  of  £ now  pd  by  the  tenant  to  the 

^^easor        landlord,  rect,  the  landlord  doth  hby  (so  far  as  he  is  affected 

d'ants 

license,       by  or  Concerned  in  the  same)  give  and  grant  unto  the  tenant, 
his  exs,  ads,  and  assigns,  full  liberty  and  license  to  continue 

and  maintain  during  the  residue  of  the  sd  term  of yrs 

the  sevl  alterons  made  by  him  in  the  sd  demised  premes  as 
and  waives  hinbfe  mentd :  And  doth  hby  waive  and  rele  all  claim  to 
and  re-  damage  or  right  of  re -entry  upon  the  sd  demised  premes, 
rcsTOrtof  *^^  other  rights,  wch  may  have  accrued  to  him,  the  landlord 
alterations,  by  reason  of  any  breach  of  any  of  the  covts  or  condons  of 
the  sd  lease  committed  by  the  tenant  in  respt  of  any  of  the 
f/^j!?®       alterons  or  matters  hinbfe  mentd.     Provd  always  and  it  is 

that  license 

shall  apply  hby  agrd  and  decld,  that  the  license  and  waiver  hinbfe  contd 

(a)  See  note  to  Precedent  I.    Probably  this  need  not  be  under  seal. 


LICENSES.  035 

shall   extend   only  to  the   specific    alterons   and  matters  ^^r,^ 
hinbfe  expressly  mentd^  and  shall  not  be  deemed  to  authorise  alterations 
any  further  or  other  alterons  in  the  sd  premes,  or  to  opiate 
as  a  waiver  or  rele  of  ^ the  covts  6r  condons  of  the  sd  lease 
farther  or  orwise,  And  that  the  sd  lease  and  the  covts  on  That  lease 
the  pt  of  the  lessee  thrin  contd  for  keepg  the  sd  premes  in  ^^^  ^' 
repair  and  restrictive  of  the  right  to  make  alterons  thrin,  »iteration8. 
and   all  other  the   covts  and  condons  thrin  contd,  shall 
henceforth* be  construed  and  operate  and  take  effect  in  all 
respt^  in  like  mner  as  if  the  alterons  afsd  had  been  made  in 
the  sd  demised  premes  previously  to  the  date  of  the  sd  lease. 
In  wrrNEss,  &c. 


IV. 

LICENSE  by  tenant  for  Ldfe  (b)  to  Lessee  to  keep  a 
pvhlic'house  in  Consideration  of  lessee  being 
Restricted  from  Assigning,  d:c,^  ivithout  license, 
and  Defeazance  extending  Condition  of  re-entry 
(Endorsed  on  the  lease  and  counterpart). 

Parties,  A.,  equitable  tenant  for  life,  hinafter  called  the  Parties, 
landlord,  wch  expression  shall  be  deemed  to  include  his 
successors  in  title  where   the  context   so   admits,  1 ;  B,,  BedtalB. 
hinafter  called  the  lessee  wch  expression  shall  be  deemed  to 
include  his  exs,  ads,  and  assigns,  where  the   context   so 
admits,  2.     Whas  tlie  reversion  of  the  premes  comprd  in  Title  to 
and  demised  by  the  within-written  indre  expectant  on  the  '®^®"*^"* 
term  thby  granted  is  now  vested  in  the  landlord  as  equitable 
tenant  for  life  under  the  will  of,  &c.     And  whas  the  lessee  Agree- 
has  applied  to  the  landlord  for  his  license  to  him,  the  lessee,  ™^^ 


(b')  There  can  of  coarse  be  no  doubt  as  to  the  power  of  a  tenant  for  life 
to  grant  a  license  to  do  anj  act  for  which  license  is  required  hj  the  lease. 
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Wit- 
nesseth 


License. 


to  carry  on  the  business  of  a  licensed  victualler  or  publican 
on  the  sd  demised  premes,  wch  license  the  landlord  has 

agrd  to  give  to  him  for  a  term  of yrs  as  hinafter  mentd 

on  condon  that  the  lessee  shall  henceforth  be  restricted  from 
assigning  or  underlettg  the  sd  demised  premes  witht  license 
in  mner  hinafter  expd  :  NOW  THIS  INDRE  WITNETH 
that  in  conson  of  the  covt  and  grant  on  the  pt  of  the  lessee 
and  provons  hinafter  contd,  and  of  the  premes,  the  landlord 
doth  hby  give  and  grant  unto  the  lessee  full  license  and 
permission  to  use  the  premes  comprd  in  and  demised  by  the 
within-written  indre  for  the  pposes   of  the  business  of  a 

licensed  victualler  or  publican  for  a  teim  of yrs  from 

the  date  of  these  psnts,  but  so  that  the  sd  demised  premes 
shall  not  after  the  expiron  of  such  term  be  used  for  any 
such  ppose  witht  a  further  license  for  that  ppose  and  so  that 
in  the  event  of  any  breach  by  the  lessee  of  the  covt  agst 
assigning  or  underlettg  witht  license  hinafter  contd,  the 
license  hinbfe  contd  shall  thrupon  cease  and  be  forfeited : 
AND  THIS  INDRE  ALSO  WITNETH  that  in  conson 
of  the  license  hinbfe  contd  and  of  the  premes  the  lessee  doth 
hby  covt  with  the  landlord  and  also  as  a  septe  covt  with  C. 
and  D.^  the  psnt  trees  of  the  sd  will,  their  hrs  and  assigns, 
that  the  lessee  shall  not  at  any  time  hrafter  make  any 
assignmt  or  underlease  or  pt  with  the  posson  of  the  sd 
demised  premes  or  any  pt  thof  witht  the  license  and  consent 
Defeasance,  in  writg  of  the  landlord  first  had  and  obtd,  and  doth  hby 
further  covt  with  and  grant  unto  the  landlord  and  also 
separately  with  and  to  the  sd  trees,  their  hrs  and  assigns, 
that  the  provo  or  condon  of  re-entry  by  the  within- written 
indre  given  or  reserved  to  the  landlord  in  the  event  of  the 
rent  thby  reserved  being  in  arrear  as  thrin  mentd  or  in  the 
event  of  any  breach  of  any  of  the  covts  on  the  pt  of  the 
lessee  thrin  contd  shall  henceforth  be  enlarged  and  extended 
so  as  to  operate  and  be  exerciseable  henceforth  in  the  same 
or  the  like  mner  as  if  the  covt  on  the  pt  of  the  lessee  hinbfe 
contd  agst  assigning  or  underlettg  witht  license  as  afsd  had 
been  contd  in  the  within-written  indre  to  the  intent  that 


Ooyenant 
not  to 
assign, 
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such  provo  or  condon  of  re-entry  shall  apply  to  the  event  of 
the  breach  of  such  last-mentd  covt  as  well  as  the  other 
events  afsd,  and  to  the  intent  that  the  within-written  indre 
and  the  demise  thby  made  shall  henceforth  be  defeasible 
nccdly,  Provd  always  that  nothing  hrin  contd  shall  in  any-  Ptotibo. 
i«rise  prejudice  or  affect  the  sd  provo  or  condon  of  re-entry 
except  by  way  of  enlargemt  or  extension  thof  as  afsd,  And  Coy«iiank 
the  lessee  doth  hby  further  covt  with  the  landlord  and  also  inenm' 
with  the  sd  trees  that  he  the  lessee  hath  not  at  any  time  done  ^^'^^^^^ 
or  .been  pty  or  privy  to  anything  whby  the  sd  demised 
premes  or  his  intt  thrin,  ai*e,  is,  or  may  be,  in  any  mner 
incumbered  or  affected  or  whby  he  is  prevented  from  enterg 
into  or  making  such  covt,  grant,  or  defeasance  as  is  hinbfe 
contd,  And  the  landlord  doth  hby  covt  with  the  lessee  that 
he,  paying  the  rent  reserved  by  the  within-written  indre  and 
pformg  and  observg  the  covts  and  agreemts  thrin  and  hrin 
contd,  may,  &c.,/or  quiet  enjoymt^  p.  741.    In  witness,  &c. 


V. 

LICENSE  hy  tenant  for  Life  to  Owner  in  fee  of 
adjoining  land  to  Build  on  and  Use  a  plot  of 
ground  contrary  to  Restrictive  Covenants  (a). 

Parties^  A.,  tenant  for  life,  1 ;  B.,  owner  in  fee  of  adjoing  ParUe«. 
land,  2.     Recite  convce  by  X.,  A,' s  predecessor  in  title  to  Y.,  Recitala. 
B.'s  predecessor  in  title,  of  land  subjt  to  restrictive  covts,  settg 
out  those  wch  are  to  be  modified :  And  whas  the  sd  A.  is  now  TWe  of 

parties. 

(a)  As  to  restrictive  covenants,  see  p.  302,  note ;  and  as  to  the  power  to  As  to 
release  or  waive  such  covenants,  see  p.  304,  note.    In  case  of  a  donbt  as  to  release  of 
whether  a  tenant  for  life  has  power  so  to  do,  so  as  to  bind  the  remainder-  restrictive 
man,  words  excluding  any  possible  implication  of  a  covenant  or  warranty  are  «>^«n»at8. 
inserted.    This  precedent  takes  the  form  of  a  license  instead  of  a  release,  as 
it  is  subject  to  conditions. 
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under  the  will  of  the  sd  X.^  tenant  for  life  in  posson  of  the 
este,  late  of  the  sd  X.,  adjoing  the  land  comprd  in  the  sd 
conyce  to  the  sd  Y.  And  whas  by  an  indre,  ice,  the  land 
comprd  in  the  sd  conyce  to  the  sd  Y.,  was  conyeyed  to  and 

^^  is  now  yested  in  the  sd  B.  in  fee  simple :  And  whas  the  sd 
B.  has  requested  the  sd  A.  to  permit  the  eron  and  maintce  of 
bldgs,  &c,,  Sec,  upon  the  plot  of  ground  hinafter  mentd  formg 
pt  of  the  last-mentd  land  and  the  user  of  such  plot  and  the 
bldgs  thron  as  and  for,  &c.,  And  whas  the  sd  A.  has  con- 
sented to  grant  such  license  on  the  condons  and  subjt  to  the 

Wi^  restrons  hinafter  contd.  NOW  THIS  INDBE  WIT- 
NETH  that  in  conson  of  the  agreemt  on  the  pt  of  the  sd 
B.  hinafter  contd,  the  sd  A.  as  such  tenant  for  life  as  afsd 
(but  not  so  as  to  imply  any  coyt  or  warranty  except  as  to  his 
own  acts)  doth  hby  grant  unto  the  sd  B.,  his  hrs  and  assigns, 

lioenae.  FuLL  license  and  permission  to  erect  and  for  eyer  hrafter  to 
maintain  and  continue  upon  the  plot  of  ground  situate,  &c., 
containg,  &c.,  delineated  and  edged  red  upon  the  plan  drawn 
in  the  margin  of  these  psnts,  a  messe  and  bldgs,  &c.,  &c. 
And  also  full  license  and  permission  for  eyer  hrafter  to  use 
the  sd  plot  of  ground  and  the  messe  and  bldgs  to  be  erected 
thron  as  afsd  as  and  for,  &c.,  premiss  not  to  be  used  so  as  to 
cause  nuisance,  <tc.  (a),  seejp.  810,  but  for  no  other  ppose  whatsr 

Pi^yyjfl^  upon  Condon  neys,  &c.,  &c.,  PRoyn  always,  &c.,  that  except 
so  far  as  the  same  is  hby  yaiied  the  sd  indre  of  conyce  of, 
&c.,  and  the  restrictiye  coyts  and  proyons  thrin  contd  shall 
remain  in  full  force  and  effect.    In  witness,  &c. 

(a)  See  White  v.  Jamenon,  18  Eq.  303. 
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VI. 

LICENSE  by  Lord  of  Manor  to  Copyholds  to  make  a 

Demise /or  Twenty-one  years. 

Manor  of 


— ,^n]rthe  |  rj,^  g^^  ^^^  ^^^  copyholder. 


County  of .    j 

I,  A.,  of,  &c.,  lord  of  the  manor  of ,  in  the  coy  of 

-,  do  hby  give  you  license  to  demise  [ ,  being  pt  of] 


the  copyhd  messe,  farm,  and  hereds,  known  as ,  situate 

at,  &c.,  to  wch  you  were  admitted  tenant  at  the  will  of  the 
lord,  accordg  to  the  custom  of  the  sd  manor,  out  of  Court 

on  the day  of  ,  to  K.,  of,  &c.,  his  exs,  ads,  and 

assigns,  for  a  term  of  twenty-one  yrs  to  be  computed  from 
.     As  WITNESS  my  hand  this day  of . 


VII. 

LICENSE  by  Trustees  of  a  strict  Settlement  of  a 
Manor  to  Copyholder  to  Demise  for  Ninety-nine 
years,  with  Proviso  Fixing  the  Annual  Sum  upon 
which  the  Fines  are  to  be  Assessed  during  the 
Term  (b). 

Manor  of ,  in  the  \     We,  A.,  of,  &c.,  and  B.,  of 

County  of .     J  &c.,  the  trees  of  the  manor  of 

•,  in  the  coy  of ,  do  hby  by  virtue  of  a  power  vested 


in  us  by  an  indre  dated,  &c.,  and  of  every  or  any  other 
power  in  thb  behalf  us  enablg,  grant  license  to  C,  of,  &c., 

(V)  Under  the  Settled  Land  Act,  1882,  s.  14,  the  tenant  lor  life  or  other 
limited  owner  (see  s.  68)  may  now  g^nt  such  a  license  as  this,  which  must 
be  entered  on  the  Conrt  rolls  (a.  14  (3)  )  ;  and  see  also  the  Settled  Estates 
Act,  1877,  s.  9. 
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one  of  the  copjhd  temmts  of  the  sd  nuuior,  to  demise  the 

copjhd  tenemt  knonn  as  ,  to  wch  he,  the  sd  C,  was 

admitted  tenant  at  the  will  of  the  lord,  accordg  to  the  custom 

of  the  ad  manor,  at  a  court  holden  on  the day  of , 

to  K.,  of,  SiC,  his  exs,  ads,  and  assigns,  for  bidg  pposes,  for 

the  term  of  ninety-nine  yrs  from  the day  of next, 

so  that  dorg  the  same  term  the  sum  of  £ shall  be  con- 
sidered as  the  annual  ralue  for  assessg  the  fines  payable  to 
the  lord  of  the  manor  upon  the  admission  of  any  new 
tenant  to  the  sd  tenemt.  And  so  that  this  license  shall  be 
entered  on  the  Court  Rolls  of  the  sd  manor  within  six  calr 
months  from  the  date  hrof,  orwise  the  same  shall  be  void, 
reserrg,  ners,  unto  the  lord  all  fines,  heriots,  rents,  customs 
and  serrioes,  due  and  to  grow  due  in  respt  of  the  sd  tenemt. 
As  WTTNESS  our  hands  this day  of . 
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ABSTRACT, 

condition  of  sale  as  to  delivery  of,  841,  848 

on  sale  of  land  purchased  from  railway  com' 

pany,  274 
on  sale  in  small  lots,  272 

to  railway  company,  353 
verification  of,  256 
excluding  right  to  abstract  of  settlement,  274 

ACCOMMODATION  WORKS, 

provision  for,  in  contract  for  sale  to  a  company,  352 
in  conveyance  to  a  company,  590 

ACCOUNT, 

bond  to,  233,  236 

cnrrent,  bond  to  secure,  229 

guarantee  to  secure,  44 

by  directors  of  a  company,  47 

ACCRUER, 

provision  for,  on  appointment  of  fund,  95 

ACKNOWLEDGMENT, 

by  married  woman,  memorandum  of,  518  n. 

of  right  to  production  of  deeds.    See  Production  of  Derds. 

ADVANCEMENT, 
consent  to,  653 

direction  to  trustees  to  make,  654 
provision  for,  in  appointment  of  a  fund,  92 

ADVOWSON, 

condition  on  sale  of,  283 
conveyance  of,  611 

AGENT, 

agreement  for  employment  of,  88 

by,  339 
lH)nd  by,  to  account,  238 
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AGREEMENT, 

appointing  an  editor  of  a  newspaper,  31 
between  managing  director  and  bank,  27 
manufacturer  and  traveller,  36 
building,  1 

short  form,  11 

where  terms  are  embodied  in  specification,  13 
supplemental  to,  by  which  the  lessor  purchases  the  improyed 
ground  rents,  924 
engaging  a  manager,  20 
extending  time  for  completion  of  purchase,  359 
for  apportionment  of  rent,  58 
arbitration.     See  Akbitkation. 
building  steamers,  14 
enfranclusement  of  copyholds,  860 
exchange.    See  Exchange. 
lease.    See  Lease. 

loan  at  interest  with  share  of  profits,  24 
mortgage.    See  Mortgage,  Vol.  II. 
partition.    See  Partition,  Vol.  II. 
partnership.    See  Partnership,  Vol.  II. 
sale.    See  Contracts  for  Sale. 

of  copyright  and  publication  of  a  book,  50 
goods,  with  an  agent,  38 
separation.     See  Separation,  Vol.  II. 
withdrawal  of  opposition  to  Bill  in  Parliament,  %7,  73 
working  a  quarry,  75 
forms  of  commencements  of,  1,  n.,  2,  n. 
giving  workpeople  a  share  in  net  profits  of  business,  65 
in  respect  of  encroachments,  57 

interference  with  ancient  lights,  51 
party  wall  and  boundaries,  688 
not  to  take  proceedings,  64 
to  divide  property,  64 
execute  deeds,  64 

give  effect  to  will  not  executed,  63 
prevent  acquisition  of  an  easement,  54 
serve  as  assistant  to  medical  practitioners,  38 

AQRICm.TURAL  HOLDINGS  ACT, 

proviso  fixing  the  terms  of  compensation  under,  826 

substituting  agreed  compensation  for  compensation  under,  826 

ALLOTMENT, 

condition  of  sale  as  to  title  commencing  with,  273 

ANCIENT  LIGHTS, 

agreement  in  respect  of,  51 

to  prevent  the  acquisition  of,  54 
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ANNUITY, 

agreement  for  £bde  in  consideration  of,  364 
assignment  of,  in  an  appointment  of  new  trustees,  123 
bond  to  secure,  227 
charged  on  land,  condition  of  sale  as  to,  254,  n.,  292 

ANNUL, 

power  to  annul  sale,  259,  265,  349 

APPOINTMENT, 

by  endorsed  deed  poll,  82,  88 

donee  in  his  own  favour,  106 

husband  and  wife,  85,  88,  90,  94,  96,  99 

independent  deed  poll,  77,  85,  100,  102,  103,  104,  106 

married  woman,  102,  103,  104 

partial  revocation  and  reappointment,  99 

supplemental  deed,  83,  n. 

tenant  for  life  of  settled  estates,  100 

widow,  77,  82 
conveyance  of  freeholds  by,  459,  460 
deed  making  irrevocable  a  revocable,  98 

enabling  a  power  to  appoint  by  deed  to  be  exercised  by  will,  107 
excluding  child  already  provided  for,  90 

eldest  sou,  94 
irrevocable,  80,  82,  85,  88,  100 
of  freeholds,  103 

gamekeeper,  109 

guardian,  108 

leaseholds,  104 

life  interest  to  husband  of  appointor,  102 

parish  clerk,  109  * 

share  in  trust  funds,  85 

which  appointee  would  have  taken  in  de&ult  of,  88 

sum  of  money,  99 

raisable  for  portions,  100 

sum  of  stock,  82 

or  equivalent  in  money,  77 
postponing  the  vesting  till  appointees  attain  25  years,  96 
released  from  life  interest,  82 
revocable,  81,  94 
revocation  of,  and  new,  104 
subject  to  life  interest,  77,  85,  88,  90,  94,  100 

and  &ilure  of  issue  of  appointor,  103 
to  separate  use  of  married  woman,  103 
void  if  marriage  does  not  take  place,  85 

APPOINTMENT  OF  NEW  TRUSTEES, 
assignment  of  annuity  in,  123 

leaseholds  in,  135,  140 
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APPOHmCENT  OF  NEW  TRUSTEES— eoiUtii«ed. 
atiiiptmtnt  of  policy  of  aisiiniioe  in,  123 
nrvmoDMij  interest  in,  122 
som  Mcnrad  by  bond  in,  123 
terms  to  secnre  jointure  and  portions  in,  135 
by  continidng  tnistee,  124 

and  retiring  tnistee,  187 
deed  endoned,  120,  121,  127,  128,  152 
diedaiming  trustee,  661 
executor  of  last  snnriTing  tnistee,  136 
independent  deed,  124 
retiring  trustee,  144 
sapplemental  deed,  132,  136,  146 
MUTiving  tnistee,  121,  128,  130,  142 
tenant  for  life,  120,  127,  132 
conreyanoe  by  release  on,  151 

of  freeholds  on,  129,  140 
to  provisional  trustee  on,  152 
ooTenant  to  sarrender  copyholds  on,  129,  135 
declaration  of  trust  in,  119,  131 

resting  trost  estate  on,  118,  136,  143,  148,  150 
deed  executed  on  retirement  of  one  of  three  trustees^  150 
disclaimer  and,  661 

grant  of  trust  and  mortgage  estates  on,  141  ^ 

in  place  of  tnistee  absent,  146 

deceased,  120,  121,  124.  130.  136,  142 
lunatic,  146 
refusing,  144,  661 

retiring,  120,  124,  132,  137,  142,  152 
of  portion  terms,  136 

of  settlement  of  annuity  and  life  policy,  121 

mortgage  debt,  124 

puivhaae  money  of  realty  held  on  tnist  for  sale,  130 
real  and  personal  estate,  146 

where   part    of    property   is 
abroad,  152 
realty  held  on  tnist  for  sale,  128 
reyersionary  interest,  121 
stock,  120 
strict  settlement,  the  trustees  having  no  estate,  132 
will  containing  specific  devises  and  bequests,  144 
trusto  for  sale  and  conversion,  137 
where  separate  seta  of  trustees  are  appointed,  142 
reconveyance  by  provisional  trustee,  154 
under  power  contained  in  settleroent  or  will,  117 

statutory  power,  118 
where  more  than  one  set  of  trustees,  118 

separate  seta  of  trustees  for  distinct  tnista  declared  by  a  will, 
142 
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APPORTIONMENT 

of  outgoLngs,  conditions  of  sale  as  to,  297,  298 
purchase  money  for  stamp  duty,  recital  of,  398,  623 
rent,  agreement  for,  58 

on  assignment  of  leaseholds,  420,  560,  562 
rent-chaige,  by  endorsed  deed,  60 

condition  of  sale  as  to,  322,  327,  323 

APPRENTICESHIP, 

agreement 'enabling  apprentice  to  transfer  or  detenniae  his,  161 
indenture  of,  155 

ARBITRATION, 

award  in.     See  Award. 
bond  to  abide  by  award  in«  172 
clause,  full  form,  163 

in  lease,  749,  827 
short  form,  166 

special,  in  agreement  with  workmen,  67 
with  sole  arbitrator,  167 
three  arbitrators,  167 
condition  of  sale  as  to,  291,  312 
costs  of,  proTision  for,  165,  176 
enlargement  of  time  for  making  award  in,  184 
evidence,  provision  as  to,  in  reference  to,  173 
notice  to  go  to  arbitration,  178 

to  umpire  of  disagreement  of  arbitrators,  183^ 
reference  to,  of  all  matters  in  dispute,  170 

claim  against  a  company  in  liquidation,  170 
matters  in  dispute  in  an  action,  171 
specified  disputes,  168 

short  form,  169 
under  Lands  Clauses  Act,  178 

PubUc  Health  Act,  1875,  180 
revocation  of  submission  to,  176 
statutory  provisions  as  to,  incorporated,  173 

ARBITRATOR, 

appointment  of,  177,  181 

new,  provision  for,  176 
notice  of,  178 
third,  183 
umpire  by,  182 
nward  by.     See  Awakd. 
power  for  umpire  to  sit  with,  174 
power  to,  to  cause  maps  to  be  made,  174 
direct  entry  of  judgment,  175 
execution  of  deeds,  175 
works^  174 
generally,  175 

K.E. — ^VOI.  I.  8  P 
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ABBinUTOR    etmimuid. 

power  to^  to  Mmloy  Moosntaiit,  174 

1BHW  tepnito  awBidii  176 
praeMdoK^flKc,  170 
rtato  out  for  opiaioii  of  Court.  17S 
take  opinion  of  ooobmI,  176 

ARTICLES 

of  clcikahip  to  a  eoUdtor,  169 


AS3I0NMXNT, 

oofeuBt  ■•  to»  in  leoM,  7M,  737,  818,  885 
of  bond  debt,  625 

bnflding  agreement,  571 
leaeeboldi.    Ae  hMABWEOum, 
legMsy,  696,  627 
pcAky  of  life  aerarence,  625 

tnist  piemiaea  on  appointment  of  new  trastees.      Sec  AnoiKTMXin 
OF  Kbw  Tbustkbs. 

ATTESTATION 

daoee  in  agreements,  11,  842 
deeds,  650,  651 

ATTESTED  COPY. 

condition  of  sale  as  to  sufficiency  of,  296 

ATTORNEY, 

appointment  of.    Se$  Attoskxt,  Powbbs  of. 
condition  of  sale  as  to  execntion  of  oonToyance  by,  289 
declaration  attesting  execntion  of  power  ci,  687 
deed  ^ipointing  new,  221 

giTing  further  powers  to,  221 

refoking  power  of,  221 
testimoninm  of  indenture  executed  by,  649 

ATTORNEY,  POWERS  OF, 
doMCiin 
appointment  of  attorney  by  firm,  196 

one  person,  195 
seTeral  persons,  196 
power  to  acquire  lands,  197 
act  generally,  201 
appoint  substitutes,  202 
be  iirerocable,  208 
compound  with  debtors,  200 
concur  with  joint  owners,  200 
deposit,  employ,  or  inrest  moneys^  197 
dzaw  bills,  201 
employ  sgenta^  200 
ezecuto  deeds,  200,  201 
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ATTORNEY,  POWERS  OF-^antinued. 
power  to  gire  reeeipta,  197 

make  agreements  with  temmts  and  collect  rente,  199 
manage  property,  198 

trust  estates,  199 
raise  money  on  mortgage,  198 
reoeiye  a  sum  of  money,  196 

debts  and  personal  estate,  196 
register  power  abroad,  208 
'  sell  real  and  personal  estate,  197 
settle  accounts,  200 
take  and  defend  legal  proceedings,  199 
transfer  land,  201 
vote  at  meetings,  200 
proviso  keeping  aliye  powers  of  attorney  given  to  other  persons,  202 
ratification  clause,  202 

substitution  of  another  attorney  in  case  of  death,  202 
PreetdaUs 
by  a  firm,  205 

general,  by  person  going  abroad,  214 
in  assignment  of  chose  in  action,  465  * 

on  appointment  of  new  trustees,  153 
to  accept  composition  for  debt  and  receive  dividends,  219 
agent  for  sale  of  goods,  43 
complete  purchase,  209 
execute  conveyance,  203 
manage  business,  218 

house  property,  206 
property  generally,  211 
manager  of  bank,  215 
obtain  admittance  to  copyholds,  204 
raise  money  on  mortgage,  205,  211 
recme  legacy,  207 
surrender  copyholds,  204 
take  out  administration  in  India,  208 

AUCTION, 

conditions  of  sale  by,  251,  262,  264 

AWARD, 

dauieg  in, 
apology  to  be  made,  187 
conveyance  to  be  executed,  188 
costs  of  action,  each  party  to  pay  his  own,  188 
to  be  borne  equally,  188 
reference  and  award,  to  be  paid  by  one  part}',  189 

halves,  189 
taxation  or  assessment  of,  189 
damages  for  non-performance  of  agreement,  186 
generally,  187 
in  full  of  all  demands,  186 

^  3  P  2 
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AWARI>-.e9iih'fiii«r. 

decUring  tlut  one  party  baa  no  claim  against  tb«  other,  188 

daeda  to  ba  dalivered  ixp,  188 

dinniaaing  aetioii  with  coata,  187 

exacQtioii  to  iarae  for  damagea  and  coata*  188 

jadgment  to  ba  entered  for  defendant,  188 

plaintiff  baa  good  canae  of  action,  187 

no  canae  of  action,  187 
raleaae,  187 

mutnal,  188 
atajing  procMdinga,  187 
eolaigement  of  time  for,  184 
ndtab  io,  185,  188 

by  arbitratora,  190 

or  umpire,  180 
umpire,  102,  193 
bond  to  abide  by,  172 

in  reapect  of  property  injnrionaly  affected  by  railways,  192 
on  a  building  contract,  193  . 
aettllng  a  balance  of  accounts,  189 
under  Lands  Clauaas  Acta,  190 


BANK, 

agreement  apppinting  manager  of,  27 

bond  to  aecure  balance  of  account  current  with,  229 

guarantee  to,  44 

by  dirsctora  of  a  company,  47 
power  of  attorney  to  manager  of,  215 

BANKRUPTCT, 

conveyance  by  trustee  in,  516 
of  tenant,  provision  as  to,  841 

BASE  FEE, 

deed  enlarj^ing,  874 

BIDDINGS, 

condition  of  sale  as  to,  251 

on  sale  of  underwood,  886 
on  sale  for  fee  farm  rent,  828 

BILL  IN  PARLIAMENT, 

agreement  for  withdrawal  of  opposition  to,  67,  73 

BOARD  OF  AGRICULTURE, 

agreement  for  exchange  to  be  carried  out  by,  684 
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BOND, 

aflsignineDt  of,  626 

on  appointment  of  new  trustee,  123 
by  intended  husband  to  secnre  money  to  wife  snmving  biin,  231 
principal  and  surety,  229,  282,  234,  236,  239,  245 
surety,  237,  238 
for  fidelity  of  clerk,  234 

obsenrance  of  partnership  articles,  238 
payment  of  annuity,  227 

balance  duo  on  account  current,  229 
principal  and  interest,  225 

by  instalments,  225 
rent,  232 
performance  of  building  contract,  239 
formal  parts  of,  223,  224 
in  respect  of  lost  title-deeds,  705 

restraint  of  trade,  240 
on  payment  of  lost  bond,  712 
post  obit,  245 
to  abide  by  award,  172 
account  by  agent,  233 

public  officer,  236 
for  public  officer,  237 
resign  living,  243 
tenant  paying  rent  where  title  is  in  dispute,  706 

BOUNDARIES, 

covenants  in  mining  lease  as  to,  868,  871,  88^ 
deed  of  exchange  to  straighten,  686 

BREACH  OF  COVENANT, 
in  lease,  release  of,  920 

BRICK  FIELD, 

agreement  for  yearly  tenancy  of,  899 
lease  of,  896 
liberty  to  work,  849 

BUILDING, 

agreement,  1 

short  form,  11 

terms  being  embodied  in  schedule,  13 
assignment  of,  571 
bond  to  secure  performance  of,  239 
supplemental  to,  for  purchase  of  ground  I'euts,  924 
conditions  of  sale  as  to  restrictions  on,  302-309 

on  chief  rents  for,  323 
conveyance  of  land  for,  575 

covenants  restrictive  of,  by  purchaser,  802-309,  453 

lessee,  732,  733 
deed  of,  577 
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BUIU>IKO-«iml»ii«MA 

eownaftt  hj  Immo  to  •xecato,  782 
InMt  agreemenk  for,  774,  778 
■ki|M,  igneiMat  for,  14 

BUIUHKO  SOCIETIES, 

oosdttion  of  ado  at  to^  288,  287 
ndtal  of  inooipontioii  U,  857 

pojaent  of  mortgage  to,  858 

BUSINESS, 

agreement  engaging  a  manager  o(  20 

for  loea  and  abara  of  profita  of,  24 

aaleoi;858 
giTing  workmen  a  ahaie  in  profita  of,  65 
eonveyanoe  of,  aa  a  going  ooncem,  822 

plant  and  goodwill  c^  817 
eorenant  not  to  nae  premiaaa  tat,  809,  810,  734 

to  pay  debta  on  purchaae  o^  452 
ptoTialon  on  aale  of,  aa  a  going  oonoem,  888,  864 


CHAEITT  LAND, 

oondition  oCaaleaato  title  to^276 

ooBTeyanoe  ct,  with  eonaent  of  Ghaiify  Commiaaionefa,  605 

CHIEF  RENT.    Sm  Ecmt-Chabob. 

OOMIIENCEMENT  OF  TITLE,  CONDITIONS  OF  SALE  AS  TO. 
of  leaaeiiolda,  282,  277,  278 
with  allotment  award,  278 
confejanoe  on  aale,  260 

from  railway  company,  274 
to  railway  company,  274 
deed  of  gift,  278 
exchange,  272,  278 

recent  deed,  prior  title  dednced  by  recital,  271 
aereral  inatnimenta,  260 
will,  269,  278 

COMMISSION, 

proTiaion  for  payment  of  agent  by,  89 

traireller  by,  87 

COMMITTEE  OF  LUNATIC, 
oonireyance  by,  604 

nnder  Lands  Clanaea  Act,  601 

COMPANY, 

agreement  by,  14,  27 

for  aale  to  railway,  849 

withdrawal  of  oppoaition  to  Bill  of,  67,  78 
atteatatton  of  deed  executed  by,  651 
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COMPANY— omttAWAf. 

eonditimi  of  sale  as  to  oonstitation  of,  286 
conyeyance  of  saperflaons  land  by  railway,  603 

to  railway,  592 

in  consideration  of  a  rent  chirge,  593  a. 

of  bnsineis  to,  622 
grant  of  rent*charge  by  railway,  598 
in  liquidation,  reference  of  claim  against,  170 
lease  by  or  to,  904 
receipt  in  conveyance  by,  400 
testimonium  of  deed  executed  by,  649 
underlease  to,  566 

COMPENSATION, 

condition  of  sale  as  to,  259,  260,  800 

excluding,  260,  322 
for  improvements,  covenant  for,  822,  881—838,  837,  838,  840,  811 
damage  by  game,  covenant  for,  822 
to  surfiu^  covenant  for,  860 
proviso  fixing  terms  of  statutoiy,  826 

substituting  agreed,  for  statutory,  826 

COMPLETION, 

agreement  varying  time  for,  359 
condition  of  side  as  to,  251 

where  one  of  tbe  vendors  is  abroad,  239 
provision  for,  in  agreement  for  sale,  841 

enfrsnchisement,  861 
purchaser  to  be  let  into  possession  before,  290,  865 

CONDITIONS  OF  SALE, 

abstract,  256,  272,  274,  841,  343,  353 

annuity,  254,  n.,  292 

annul  contract,  power  to,  259,  265,  349 

arbitration,  291,  312 

biddings,  251,  323,  336 

building  society,  286,  287 

chancery  proceedings,  286 

company,  constitution  of,  286 

compensation  for  misdescription,  259,  260,  322 

completion,  251,  341,  361 

one  vendor  being  abroad,  289 
contents  of  lease,  262 
conveyance,  256,  324 

execution  of^  by  attorney,  289 

of  infSuit's  property,  295 

separate,  289 
covenants  by  tenant  for  life,  257 

trustees,  257 
covenants  for  production  of  deeds,  317 — 320 

insufficiency  of,  255,  295 
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€X>NDinONS  OF  SALE— em^iitKiti. 
cTO|M|  co7f  808 
dMdi,  mudng,  895,  8M,  S81 

productioii  and  costody  of,  855,  295,  817— -SSO 
depontp  851,  888.  886 
Mamoita.  858,  268,  884 
c«iUi||«iienk  of  long  tenn,  885 
ondMioe  of  perfSonnanoe  of  oorcmata,  868,  878 

nettab  to  be,  855^  896 
cxpowM,  256,  890 
CubOj  ehugM,  898 
fiztoret  and  faraitan,  867 
game  pretenring,  868 
identity,  855,  899,  800,  881 
ineorporation  of  prorindal  law  society's,  291,  3G9 
incnmbraiioes,  864,  898 
iasarance  against  fire,  888 
interest  payable  on  porchase  money,  258,  890 
land  tax,  897,  898 
lease,  contents  of,  868 

not  formally  soivf ndered,  294 
IciQaeies,  898 

legal  estate  oatstandinc^  898 
licence  to  aaitgn,  878,  879 
light  and  air,  817 
long  term,  enlargement  <^,  285 
memorandnm  of  contract  to  be  impended  to,  861,  337 
mines  reaerred,  801 
misdescription,  859,  260,  800,  322 
missing  deeds,  295,  296,  821 

mortgage,  part  of  porchase-money  to  remain  on,  290,  362 
sale  subject  to,  254,  n. 
satisfaction  of  old,  293 
withont  joint  accoant  clause,  294 
mortgagee,  sale  by,  285 

nominal  reversion  outetanding  in  mortgagor  of  leaseholds,  280 
of  adyowson,  283 
business,  888 
chattels  personal,  284 
chief  rents,  320,  327 

for  buUding,  823 
freeholds  or  copyholds,  251 
land  of  any  tenure  (short  form),  264 
leaseholds,  268,  877 

in  lots  held  under  agreement  for  lease,  28 

one  lease,  280 

life  estate,  284 
manor,  283 
newspaper,  834 
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CONDITIONS  OF  BALE,^eo7Uinued, 
of  policy  of  assurance,  284 
reversioD,  284 
underwood,  886 
ontKoings,  253,  264,  297,  298 
oatHtanding  estates,  292 
partnership  property,  287 
pedigree,  287 
possession,  252,  253,  290 
power  to  annnl  sale,  259,  265,  349 
provision  in  case  of  non-compliance  with,  261 
public-house,  valuation  of,  268 

purchase-money,  part  of  to  remain  on  mortgage,  290,  862 
quantity,  299,  300 
quit  rentd,  298 
receipt  to  be  evidence  of  performance  of  covenants,  263,  278 

not  signed,  285 
recitals  to  be  evidence,  255,  296 
registration,  289 
rent-chaige,  254,  821,  822 
requisitions,  258,  265,  832 
reservation  of  mines,  801 

right  of  way,  300 

to  get  in  crops,  302 
under  former  conveyance,  294 
restrictive  covenants  as  to  buildings,  802—308 

digging  sand,  312 
quarrying  stone,  312 
roads,  810—313 
sewers,  312 
trades,  310 
trees,  312,  313 
user  of  premises,  309 
form  of,  814—316 
in  documents  of  title,  294 
right  of  way,  300 
satisfied  term,  275 

security  to  be  given  by  purchaser,  336 
stamps,  289 

tttatements  of  facts,  291 
tenancies,  254,  262,  288 
tenant  for  life,  covenants  by,  257 
timber,  266,  267 
tithes,  297,  323 
title,  commencement  of  with  allotment  award,  273 

conveyance  on  sale,  269 

from  Railway  Co.,  274 
to  RaUway  Co.,  274 
deed  of  gift,  273 
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coxDinoKs  or 

title,  eoMMBoantat  ot,  witK  ezehaog^  S72,  278 

Imm.  M2,  S77.  278 
nomt  de«d,  pim  title  dedooed  by  recital, 

271 
eevenl  iaetmineats,  269 
will,  209,  273 
eoatiMl  to  be  sroided  if  title  not  apptored,  M5 
eei&r,  dedsoed  by  recital,  271 

obtaiaable  at  pureliMa^e  apenee^  270 
to  be  dlepfiMfd  with,  baviiig  been  xecentlj  invcetigated, 
271 
fnipefted  befon  tale,  270 
BOft-dioeloeiire  of  tniat  on,  275 
of  Baihray  Oompaiiy,  274 
oa  lale  oT  ehief  NBti,  320 
liiaefthirHn,  282 
pwcbaeer  te  aeeept  title,  271,  347,  382 
npelerad,  27o 

to  eaftmcbiacd  oopybold%  272 
bad  heliw^gmg  to  a  cfaazity,  276 
kaeeboldai  262 
aite  of  road,  276 

aaall  lota  fonniiig  parte  of  family  eetates,  27 1 
wisto  of  Bailor,  275 
imder  re-ontry,  288 
tniit,  non-diaekaiira  o^  275 
tnisteee,  ooTeiuuita  by,  257 
▼alutioo,  26e-268 
way,  reeerratioii  of  ri^bt  of,  300 

C0N3KNT, 

clanee  aToiding  ooatrect  for  sde  by  tenant  for  life  onleae  trustees  of 

Court  giTe  their,  340,  n. 
of  protector  to  disentailing  deed,  676 
to  adTanoement  of  child,  653 

infeetnent  of  tniat  fond,  652 
under  Settled  Land  Act  to  execution  of  express  power  by  trustees,  65S 

sale  of  manaion-houae,  657 
toiant  for  life  cutting  timber,  657 

CONSIDERATION  AND  RECBIFT, 

by  one  rendor  and  one  purchaser,  390 

seTcral  Tendors  and  eeveral  purchseers,  400 
in  conreyance  by  a  company  or  a  oorpoiation,  400 

mortgagor  and  nunigBgeee,  400 
in  consideration  oi  rent-chazge,  401 

release  of  debt,  401 
transfer  of  stodc,  401 
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CONSIDERATION  AND  BECEIPT-t»iiii«t£«f. 
in  lease,  716 

grunted  on  sturreiider  of  old  lease,  716 
purchase-money  being  paid  into  Court,  401,  499,  n. 
where  consideration  appears  in  recitals,  401 

CONSOLIDATION, 

release  by  mortgagee  of  right  of,  512 

CONSOLS, 

agreement  for  increase  of  pnrchase-money  in  case  of  rise  in  price  of,  360 

CONTINGENT  REMAINDERS, 

grant  of  estate  to  preserve,  134 

CONTRACT, 

form  of,  to  be  appended  to  conditions  of  sale,  261,  387 

CONTRACT  FOR  SALE, 

of  freeholds  or  copyholds,  339 

by  tenant  for  life,  339,  n.,  349 
for  a  sum  in  gross  and  rent-chaige,  344 
goodwill  and  trade-mark,  356 
land  of  any  tenure  (short  form),  343 
leaseholds,  342 
subject  to  approval  of  Court  under  Settled  Estates  Act,  347 
to  Railway  Company,  349 
Miteellaneous  clauses  in 
as  to  costs,  369 

diminution  or  increase  in  value,  364 
title  and  misdescription,  362 
user  of  premises,  368 
avoiding  contract  if  title  not  approved,  365 
incorporating  conditions  of  sale  of  provincial  law  society,  369 
liquidated  damages  on  breach  of,  367 
on  sale  in  consideration  of  an  annuity,  364 

of  business  as  going  concern,  364 
part  of  purchase-money  to  remain  on  mortgage,  362 
payment  of  purchase-money  by  instalments,  363 
possession  before  completion,  365 
reservation  of  right  to  lights,  368 

to  vendor  of  right  of  pre-emption,  367 
time  to  be  essence  of  contract,  366 
See  also  Cokditions  of  Sale. 

CONVEYANCE, 

condition  of  sale  as  to,  256,  324 

separate,  289 
execution  of,  by  attorney,  289 
costs  of,  257,  290 
giving  option  of  free,  272 
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CONVEYANCES  ON  SALE, 
by  appointmenti  459,  460 
ecclesiastical  comnussionen,  615 
execators,  468,  526,  551 

of  mortgagee,  484,  506,  516 
gnardian  of  an  infant,  597 
husband  and  wife,  518,  559 
mortgagee,  480,  488,  485 
mortgagor,  511,  514 

and  mortgagee,  470,  478,  475,  512 

in  consideration  of  rent-charge,  588 
the  mortgage  being  kept  alive,  477 
order  of  the  Court,  572 
partners,  617 

and  representatiyes  of  deceased  partner,  623 
Railway  Company,  600 
rector,  618 

reyocation  and  appointment  of  the  uses,  585 
tenant  for  life  to  remainderman,  541 

equitable,  and  remainderman  and  trustee,  544 
under  Lands  Clauses  Act,  592 
Settled  Land  Acts,  496 

of  copyholds,  502 
of  leaseholds,  500 
in   consideration   of  a  rent- 
charge,  584 
tenants  in  common,  546,  558,  584 
trustee  for  creditors,  657 
in  bankruptcy,  516 
;  under  power  of  sale  in  strict  settlement,  585 

tiustees  and  executors^  468,  526 
for  sale,  529,  580,  551 
of  charity,  605 
wife,  520,  522 
coyenant  to  surrender  copyholds,  461 
in  consideration  of  rent-chaige,  581,  584,  593,  n. 

substituted  as  security  for  a  mortgage,  583 
of  adyowson,  611 
agreement  for  building  leases,  571 
bankrupt's  property,  516 
bond  debt,  625 

business  as  a  going  concern,  622 
copyholds,  461,  463 

by  executors,  551 
of  equitable  interest  in,  553 
to  lord  of  manor,  552 
under  Settled  Land  Act,  502 
Lands  Clauses  Act,  597 
with  freeholds  and  leaseholds,  475,  480,  516 
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CONVEYANCES  ON  SALE^coniinued. 
of  equity  of  redemption,  511 

of  leaseholds,  512 
to  mortgagee,  514 
freeliolds,  456,  459 

and  leaseholds,  468 
as  part  of  family  arrangement,  540 
by  appointment,  459,  469 
copyholds  and  leasehold^  475,  480,  516 
glebe  land,  618 
goodwill  and  business,  617 
infant's  property,  504,  597 
leaseholds^  464 

at  apportioned  rent,  560 
by  executors,  468 

husband  and  wife,  559 
mortgagor  and  mortgagee,  473 
trustee  for  creditors,  557 

in  bankruptcy,  516 
underlease,  564,  566 
endorsed,  467 

held  for  long  term,  582  | 

on  sale  in  lots,  563,  564  | 

renewable  by  custom,  559 

subject  to  existing  ap|X)rtionmeut,  562  ' 

to  tenants  in  common,  557 
under  Settled  Land  Acts,  500 
with  freeholds  and  copyholds,  475,  48  D,  516 
legacy  charged  on  real  estate,  628 

reyersionary,  628 
life  interest,  541 

in  realty  and  personalty,  with  policies,  by  mortgagees, 
485 
lunatic's  property,  601,  604 
machinery,  570,  617,  622 
mansion-house  under  Settled  Land  Act,  498  n. 
married  woman's  property,  518,  520,  522,  559 
next  presentation,  611 
plot  of  building  land,  575 

let  on  lease,  590 
policy  of  life  assurance,  485,  625 
rent  changes,  590 
reversion  in  freeholds,  541,  G15 

to  lessee,  543 

tenant  for  life,  542 
of  stock  legacy,  contingent,  628 
superfluous  land  by  a  Railway  Co.,  600 
surface  lands  and  minerals  under  other  lands  607 
tithe  rent-charge,  615 
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DBdmdal  Am%  540.  55S 
manmABt  €{  capyhMM,  46S 
to  tftetiMte  ft  cqntrftcl  entered  iato  bj  testator,  526 

liaited  oonpaay,  5M,  622 

BMiried  votmb  es  eqiente  property,  530 

■uuMgen  of  eleoMiituy  aehool,  601 
614 
672 
m  fee,  456,  456p  477 

Bftihray  Ooaqwiy,  562 

nmeindeniieii,  by  teoeBt  lor  life,  5J1 

Khool  boftid,  567 

soVporrhftMr,  518 

tcBOBt  for  life  by  remeiiidfriiftB,  542 

tenoBts  in  ooMimm,  477, 567 

tmstee  porebeaiig  trast  fredidde,  562 

tnulees  porebeaiig  mder  power  to  inrest  in  lend,  526 

uses  of  settlement  by  direetion  of  tenant  for  life,  506 
under  Lsnds  Clanses  Act,  592,  567,  601 


i; 


il 
I 


COPYHOLDS, 

agreement  for  enfranciusement  o^  360 

sale  oi;  366 
cooditiona  of  sale  o(  251 

aa  to  enfianchlaed,  272 
ci^ureysnce  of  eipiitabk  interest  in,  553 
by  execators,  551 
to  lord  of  manor,  552 
under  Lends  Qanaes  Act,  597 
Settled  Land  Acts,  502 
npon  traats  of  settlement,  506 
with  freeholds  and  leasebolds,  475,  4S0,  SIS 
coTenant  to  surrender,  on  appointment  of  new  tmateea,  129, 135 

8ale,461 
dtspntailing  assnrsnoes  of,  670, 674 
enrianchisement  ui,  554 
lease  of,  witb  lioenoe,  787 

witboot  Heenee,  789 
li'^cnor  to  lease,  939 
l^wer  of  attomey  to  obtain  admittance  to,  204 

surrender,  204 
surrender  of ,  463 

to  bar  tbe  entafl,  670 


COPYRIGHT, 

agreement  for  sale  of,  50 
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COSTS, 

award  of,  in  arbitration,  188,  189 
proTision  in  agreement  for  sale  as  to,  855 

for  lease  as  to,  750 
condition!  of  sale  as  to,  256,  290 
direction  to  tmateea  to  pay,  under  Settled  Land  Acts,  056 

COURT, 

agreement  for  sale,  subject  to  sanction  of,  347 

under  SeUled  Land  Act,  339,  n] 
lease  sulgect  to  sanction  of,  916 
coudition  of  sale  as  to  former  sale  by,  286 
oonyeyanoe  on  sale  by  order  of,  572 

where  legal  estate  is  in  an  infant,  574 
under  Settled  Land  Act,  with  sanction  of,  498,  lu 

COVENANTS, 

against  incumbrances,  by  one,  433 

several,  434 
implied,  436 
in  lease,  741 

statutory,  incorporated,  439 
as  to  policies  of  assurance,  452,  458 
for  further  assurance  by  retiring  trustee,  151 
formal  parts  of,  684—636 
in  leases.    See  Lrasb. 
in  restraint  of  trade,  620 
restrictive.    See  Restbictivb  Covenants. 
to  indemnify  trustees  purchasing  leaseholds,  449  n, 
vendor  against  mortgage  debt,  450 

restrictive  covenants,  451 
purchaser  against  charge  and  succession  duty,  589 
See  cUao  Imdemnitt. 
pay  debts  on  assignment  of  business,  452 

rent  and  perform  covenants  on  assignment  of  leaseholds,  448, 

449 
rent  charge,  451,  583,  586 
succession  or  legacy  duty,  450,  451 
surrender  copyholds.    See  Coptholds. 

COVENANTS  FOR  PRODUCTION  OF  DEEDS.     See  Pboduction  ok 
Dexds. 

COVENANTS  FOR  TITLE, 
express,  428 

by  husband  on  behalf  of  wife,  431 

joint  tenants  or  tenants  in  common,  431 
married  woman,  431,  n. 
remainderman,  431,  n. 
tenant  for  life,  481,  n. 
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COVENANTS  FOR  TUTLE^conUnued. 

express  for  freeholds,  copyholds,  and  leaseholds,  428 
personal  property,  482 
polijy  of  assurance,  433,  n. 
implied,  by  absolute  owner,  486 
consenting  party,  487 
directing  party,  437 
husbanl  and  wife,  433,  519,  521,  525 
joint  tenants,  485 
mortgagees,  486 
tenants  in  common,  435,  548 
tenant  hr  life  and  remainderman,  435,  545 
trustees,  436 
wife,  486,  519,  521,  525 
clause  incorporating,  489 
in  conveyance  of  various  interests,  436,  487 
proviso  restricting  liability  umler,  in  case  of  joint  tenants  or 

tenants  in  common,  489,  550 
proviso  restricting  liability  under,  in  case  of  tenant  for  life,  440 

directing  party,  440 
of.  covenantors,  to  their  shares  of 
purchase  money,  440 

CROPS, 

condition  of  sale  as  to,  267 

CULTIVATION, 

covenant  by  lessee  as  to,  814,  815,  833,  881,  835,  886,  839 

at  end  of  term,  818,  819,  837,  839 

DAMAGES,  LIQUIDATED, 
provision  for,  242,  867 

DEBT, 

asbigumtnt  of,  secured  by  bond,  625 

consideration,  release  of,  401 

DECLARATION,  STATUTORY, 
as  to  pedigree,  641 
authenticating  execution  of  power  of  attorney,  637 

of  identity  of  parcels,  689 

voriacation  of  declaration  by  mayor  or  noUry,  638 
signature  by  notary,  689 

DECLA.RATION  OF  TRUST, 

general,  on  appointment  of  new  trustees,  119 
of  leaseholds  for  partnership  firm,  914,  n. 

by  a  husband  in  favour  of  his  wife,  644 
money  secured  by  contributory  mortgage,  646 
mortgage  debt,  645 
proceeds  of  sale  of  real  estate,  181 
sum  of  consols  by  way  of  indemnity,  695 
undivided  share  of  real  estate,  648 
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DECLARATION  VESTING.    See  ApponmcENT  of  New  Trustebs, 

DEEDS, 

conditions  of  sale  as  to,  255,  295,  317—820 

missing,  295,  296,  820 
fonnal  ports  of,  648—661 
indemnity  in  respect  of,  705 
production  of.    See  Pboduotion  of  Deeds. 

DEPOSIT  AND  COMPLETION, 

condition  of  sale  as  to,  251,  823,  386 
proTision  as  to  in  contract  for  sale,  841 

DEVISEES  OF  MORTGAGE  ESTATE, 
conyeyance  by,  506 

DIRECnON, 

to  pay  purchase-money  to  solicitor,  655 
trustees  to  advance  share  of  child,  654 
change  investments,  652 
call  in  mortgage,  652 

money  secured  by  covenant,  653 
purchase  land,  658 
sell  land,  658 
under  Settled  Land  Acts^  to  trustees  to  make  investment,  655 

pay  purchase-money  and  costs, 
656 
costB  of  sales,  656 
to  purchaser  to  pay  money  to  trustees  or 
into  Court,  657 

DIRECTORS, 

guarantee  by,  47 

agreeement  in  re^ct  of,  49 
indemnity  to,  710 

DISCHARGE 

of  trustee  under  the  Conveyancing  Act,  1881... 150 

DISCLAIMER, 

by  trustee,  661 

reserving  beneficial  interest,  659 

and  appointment  of  new  trustee  by  the  disclaiming  trustee 
661 

DISENTAILING  ASSURANCES, 
of  copyholds,  670 

of  equitable  estate  in,  674 
freeholds,  664 
short  form,  665 

freeholds  and  entailed  money,  667 
copyholds,  674 

K.E. — VOL.  I.  8   Q 
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I>rt™i.t  in  Uil  in  powewion,  «4,  tSs' 

tmuiii  b  eonunoti,  en 
»!tli  rattMtit  ofprotator,  MS.  M7 
"»i»ent  ol  pniKctor  to,  (79 
10  «nl«;ge  bus  fee,  B74 

DISTRESS, 

POWW  of,   to  MCU 

Duniuft  878,  886 
,.™.  ,     ..  f""*""  "  MricnltanJ  leue  « to  b»1«  i 

'"*■  '"**"  "f-  •!""•  ""t  iM  .pportioned.  Ml 
DRAIXACE, 

)pugp'«  corCEuot  U  to,  813 

ri«h.rf,7I8        ""^f  •««**«>•? do™ Pip«ftr,  737 
if»TTiitioo  of,  7l» 


Easement, 

■pwnifnlas  [,i,  51,  Bi 

oonJition  of  s»Je  «  tOi  SfiS,  262,  SS4 

courejuice  nihJBcl  to,  004 

(tnuil  of,  610 

under  Settled  Und  Ad,  502,  e»o 

EWLESIASTICAL  C0MMISSI0NEE3, 
convuyance  Ijy,  615 

ivilh  cooMiit  (^,  613 

KNFRANCHISEMENT, 

ngrwnient  for,  380 

condition  of  ssle  »h«otkerehM  been  272 
•itfd  of,  654 

FQLTTABLE  ESTATE 

iu  copjiiolis,  eonveyuioe  of,  653 

disentsilingdeert  of,  674 

EQUITY  OF  REDEMPTION, 
conveynnco  of,  511 

of  )e«MholdB  witb  relaue  of  right  ofwnKJM.K^      c.„ 

reldttM  of,  to  mortgEgee.  5U 
ESTATE  CIAL'SE,  419 
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EVIDENCE, 

condition  of  sale  as  to,  by  attested  copy,  296 

receipt  for  rent,  263,  278 
recitals,  255,  296 
of  pedigree,  287 
possession,  278 
title,  269 
EXCHANGE, 

agreement  for,  677 

by  tenant  for  life  under  Settled  Land  Act,  680 
to  be  carried  oat  by  Board  of  Agricnlttire,  684 
condition  of  sale  as  to  title  beginning  with,  272,  273 
conveyance  to  effect^  by  one  deed,  686 

under  Settled  Land  Acts,  witb  mutual 
grants  of  rights  of  way  and  restric* 
tions  as  to  building,  688 
by  two  deeds,  685 
EXECUTORS, 

conveyance  by,  to  complete  testator's  contract,  526 
of  leaseholds  and  freeholds,  468 

under  direction  for  sale  of  copyholds,  551  « 

power  of  sale  in  mortgage,  484,  506 

EXPENSES, 

conditions  of  sale  as  to,  256,  290 
See  also  Costs. 

FAMILY  AGREEMENT, 

giving  effect  to  an  intended  will,  63  | 

conveyance  of  freeholds  as  part  of  a,  540 

FARM, 

agreement  for  tenancy  of,  827 

in  Iieicestershire,  830 
Kent,  834 
Worcestershire,  838 
lease  of,  842 

covenants  in  lease  of.    See  Leasb. 

FARM  STOCK, 

condition  of  sale  as  to,  267 

FEE  FARM  RENT.    See  Rent-Cha&ge.  ^ 

FIRE, 

covenant  by  lessor  to  rebuild  on,  821 

insurance  against,  benefit  of,  included  in  agreement  for  sale,  288 

covenant  by  lessee  as  to,  730 — 732 

lessor  as  to,  740 
provision  as  to,  in  agreement  for  building  ship,  17 
provision  as  to,  pending  completion  of  sale,  364 
for  suspension  of  rent  on,  745 

3  Q  2 
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niTDBEB. 

«*ditio«  oTMla  u  U^  M7 
ewTCTuM  or,  S70,  Sir,  MJ 
w«M«  to  rrpUcp,  in  hue,  7M 
bMeoC  S03 

liWtj  to  iBMor  to  take  tanalotj  of,  719 
raMBKHCH, 

raEEHOLOS, 

««TWmeiit  for  nic  of,  3SS 

hhm  fom,  343 

loTt  Sam  in  gnm  ud  reot-diMje,  3*4 
BubjKttokpprorelorCoort,  3*7 
to  rulwmj  compuir,  S4B 

•  osrt  or  tmsbiea,  Sjfl,  „.  fi™™i   01 

tondiUoDi  of  sde  of,  .'si  "  **""■ 

short  fonn,  264 
uncliief  rents,  S2S,  327 

5m  alto  CONDITIOIIB  OF  SiLt 

™„,..„ .,. ,,.  ,.,„  ,,i^^  ™,g„„^  „^ 

liy  .ipioiiitmen^  468,  460 

i'->iUtar»,  468,  626 

;;r..:il,  456,  4GB 

liii.-tiMid  uid  irife,  518 

Qiarriel  woman,  620,  C22 

"'Tf^fagse,  <80,  483 

«x«cDtan  0^  484,  C0« 

"    '  yngorMd  mori«.geB.  470,  477,  688 

iji.iirorlife«ndreaiundeniiin,  644 

1,1,  mtainoommon,  646 
(■(]iiit_.  ..f  tfllemption  in.  611,  614 
lit.' iiii...resHn,  641 
rev,.r,[n„  in,  642,  6« 
"nd.t  ]..incU  Chaata  Act,  692 

S.  Itlad  Uad  Acta,  tK.  684 
«i>h  ,  M,,vLolds  ttdiewAolda,  475,  480,  618 

1    i-elll>ld«,  463 

FURNITURE, 

agreement  for  letting,  765 

GAME, 

oonditionofsali.  asto,  288 
covBnuit  to  Wp  up  a  mo^.tof,  845 
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OAHE — continued, 

coYenant  to  preserYO,  817,  818 

give  compensation  for  damage  by,  822,  845 
resenration  of,  555,  810,  811 

GAMEKEEPER, 

appointment  of,  by  lord  of  manor,  109 

GENERAL  WORDS,  417 
in  lease,  718 

GLEBE, 

conyeyanee  of,  613 

GOODWILL, 

agreement  for  sale  of^  356 
conveyance  of,  617 

GROUND  RENTS, 

agreement  for  purchase  of  improved,  924 

GUARANTEE, 

agreement  in  respect  of,  49 
by  directors  for  company,  47 
indemnity  in  respect  of,  710 
to  seoore  balance  of  account,  44 
See  also  Bond. 

GUARDUN, 

appointment  of,  by  father,  108 

infanl^  108 
conveyance  by,  under  Lands  Clauses  Consolidation  Act,  1845... 597 
formal  parts  of  lease  by,  910 

HABENDUM, 

as  partnership  property,  425,  720 
free  from  equity  of  redemption,  424 
estate  tail,  665 
life  estate,  541 

when  a  merger  is  intended,  543 
specified  incumbrance,  421 
freeholds  in  fee,  419,  420 

and  leaseholds,  424 
subject  to  existing  reservations  and  restrictions,  421 
contribution  for  maintaining  roads,  576 
lease,  420 

the  rent  being  apportioned,  420 
mortgage,  421,  479 

obligations  and  restrictive  covenants,  421 
to  lessee  where  there  is  a  sub-lease,  423 
to  uses  afterwards  declared,  422 
of  settlement  or  will,  422 
upon  trust,  129,  422 
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tlAD  EUDUU— nnd'iuini. 
in  Ism.  720 

u  putoenUp  pnpeity,  TSO 
lauoholdi.  423 

Inlnul,  tU 

■nlgect  t«  ippartioii«d  rent,  <33,  n. 

upon  tmit,  123 
to  nanicd  womui,  42( 
proTuiolul  tnuli'e  upon  tntit  to  Oonrsy,  15S 
aeonra  reDt-cluvg«,  188 
tenuiU  in  ccmmon,  179 


HOTCHPOT  CLAUSE 

in  ■[.[■oiiitmcDt  Qndvr  MittlciiiBiit,  B4 
u  to  prior  ulv&nc^tDent  to  ^poinlM,  SI 

HOUSE, 

■paammt  for,  lei«<.-  of,  767 
Icttinfi,  750 

furnulMd,  763 
ptrti^  755 
in  coDiitrr,  754 

untlurlsuc  of,  7S0 
coTGuiuiti  in  1(«5«  <>f.  Sat  Lease. 
leiud  of,  ;itG 

liewlj-  LWt«l  768 
umlBrleas*  iif,  770 

I«it  of,  772 

HUSBAND, 

appointment  lij'  wire  priag  life  InteroBt  to,  lOS 

contingent  reTeraion  to,  103 
liond  hy,  to  Becitn  snm  to  wife  if  ahe  snrTiTe,  231 
convDyaiii:e  bv,  and  (rife  of  wife '<  freeholdl^  518 
leaseholde,  6G» 
legacy  dazgti  on  land,  OSS 
corenmiits  for  title  by,  on  behalf  of  wife,  481,  436 
declaration  of  tnut  of  leaaeholda  in  faroar  of  wile  bj,  644 
Ifo-sc  of  wife's  bveholdj  under  Settled  btatea  Act  by,  MS 

Settled  Idnd  Act  hy  wife  and,  SOS 


conijition  of  sale  as  to,  genetal,  S55 

■pedal,  209,  300 
stntulorj'  deekmtioti  <u  to,  of  parceli,  639 
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IMPROVEMENTS, 

compenBation  for.    See  Compensation. 

Il^CUMBRANCES, 

condition  of  sale  as  to,  264,  292 
covenant  against,  by  one,  488 

several,  484 
implied,  486 
in  lease,  741 
Iiabendnm  free  from  specified,  421 
indemnity  against,  539,  708 

INDEMNITY 

by  demise  upon  tmsts  for,  692 

declaration  of  trust  of  fund  for,  695 

purchaser  agauist  mortgage  on  purchase  of  equity  of  redemption,  450 

rent-charge,  451 
rent  and  covenants  on  purchase  of  leaseholds,  448, 

449 
restrictive  covenants,  451 
succession  duty,  451 
in  respect  of  guarantee,  710 

juse  of  name  in  action,  711 
lost  bond,  712 
of  purchaser  against  chaige  of  debts,  692 

contingent  equitable  charge,  695 
incumbrances  or  succession  duty,  450,  589,  708 
rent-charge,  698,  700 
where  deeds  lost,  705 

titie  defective,  702 
to  tenant  paying  rent  where  titie  in  dispute,  706 
trustees  as  to  unauthorised  investment,  708 

transfer,  706 
purchasing  leaseholds,  449,  n. 

INFANT, 

appointment  of  guardian  of,  by  father,  108 

infant,  108 
condition  of  sale  as  to  conveyance  of  property  of,  295 
conveyance  of  land  of,  by  guardian,  597 

on  sale  by  order  of  court,  572 
under  Settled  Land  Act,  504 
execution  of  conveyance  by,  covenant  for,  547 

INJUNCTION,  • 

reservation  of  right  to  sue  for,  241 

INSTALMENTS, 

bond  to  secure  payment  by,  225 

payment  of  purchase-money  by,  covenant  for,  570 

provision  for,  357^  868 
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IXSinUKCE 

^guiMt  fin,  beneBt  of  indadfd  i&  agreemeiit  for  nle,  288 
ooTmuts  bj  loMee  m  to^  780,  731,  732 
leMor  M  to^  740 
OB  Ure&    Sti  Poltct  or  Aosvmaxce^ 


INTEREST 

OB  pQidiAM-moiiej,  oonditioii  of  nls  as  to,  252,  290 

pcoTiAm  in  oontnct  for  nls  as  to^  854 

imrERPRETATION  CLAUSE 
in  loan,  714 

INTSSTMENT, 

eooaont  to,  of  trast  fnnd,  652 
dinction  to  traataes  to  change,  652 

make,  nnder  Settled  Land  Act,  655 
indenmitj  to  trastees  in  respect  of  onanthoriaed,  708 


JOINT  AND  SEVERAL  COVENANT, 
commflBoement  ot,  634 

JOINT  TENANTS, 

oovenanta  for  titie  by,  ezpnas,  481 

imjilied,  485 
leaae  by,  787,  902 

to^  90S 
pTOTiso  limiting  liability  o(  under  implied  corensnts  for  title,  439 

JOINTURE, 

release  of,  585 

term,  aasignment  oi,  on  appointment  of  new  tnuteee^  135 

LAND  COKMISSlONERa    See  Boaxd  of  Agsicuitusk. 

LAND  TAX, 

c<mdition  of  sale  as  to»  297}  298 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845, 
agreement  for  apportionment  of  rent  under,  58 

sale  to  a  company  under,  349 
conveyance  under,  by  committee  of  lunatic,  601 

guardian  of  infant,  597 
tenant  for  life,  592 

where  purchase-money  is  paid  to  a 
trustee  under  sect.  71,  595,  n. 
in  consideration  of  a  rent-cbaigei,  598,  n. 
reference  to  arbitration  under,  178 
release  of  right  of  preemption  under,  on  sale  to  a  railway  company,  855 
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LEASE.    See  also  Ukdbrlkabb. 

CliiLUSES. 

general, 
arbitration  clause,  749,  827,  887 

addition  to,  880 
compensation,  826 
consideration,  718 
costs  of,  750,  887 
general  words  in,  718 
habendum,  720 
interpretation  clause,  714 
paicelB,  716,  847—852.    See  oho  Paboels. 
power  of  distress,  745 

in  mining  lease,  878,  886 
re-entry,  748 

in  lease  of  seyeral  houses  at  sepaiate  rents,  744 
mining  lease,  875,  886 
to  build  houses,  881 
determine  lease,  745—747 

in  mining  lease,  876,  877,  886,  898 
dispose  of  building  stone  and  graTel,  849 
form  spoil  bank,  850,  881 
make  bricks,  849 
railways,  850 
roads,  851 
purchase  machinery,  747,  877,  886 
quarry,  849 

remoYe  machinery,  877,  886 
repair  on  default  of  lessee,  729,  864 
sink  pits,  848 
use  water,  850,  881 
work  mines,  848 

by  instroke  and  outstroke,  850,  851,  881 
proyidons  as  to  compensation,  826 

costs  of  lease,  750,887 
notices,  749,  879 

remedies  given  to  lessor  being  cumulatiye,  826 
sales  under  distress,  825 
surface  operations  in  mining  lease,  851 
reddendum  in,  720,  811,  854.    See  aUo  Rbddbndttm. 
resenrations  in,  719,  809,  852.     See  also  Bbsbrvations. 

of  rent,  720,  811,  854.    See  aUo  Bxddbndum. 

Leaeee'e  Covenants, 
commencement  of,  723 
as  to  alterations  in  buildings,  738,  734 
assignment  and  underletting,  786 

preemption  to  lessor  on,  787 
registration  of,  737 
buUding,  732,  738 
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PBECEIMiKTS. 


uwnnnw.  730,  731,  7W  "™"y,  fjb 

lilwTtj  to  leaoT  to  view,  7J8 

Ute  iiiTBDtOTT  of  firtaras,  Taa 
rrxmz  OB  deltalt,  TM 
to  -^ler  to  npu,  «jjoini^  pwmi«*  7» 
lay  down  dniiu,  737  ^ 

put  np  notice  for  whttiiit  729 

contnbtitioii  to,  7S7 
n»ds  and  lewar*,  rs« 
ototructioD  of  lights,  736  7Sa 
P»totiBg,  72J,  725 

perforBi.ncBofroren«Etsinhe«ila„.  735 
mtes  and  tMfa,  724  ™. '•'.  owi 

r^ertnc.  of  di^Mc  with  rthw  t«unti,  738 

repurs,  725,  72fi,  791 
trtJta,  735 
«"r,  73*.  735,  795 
wute,  734 


-  11  A^TicuUural  laatu, 
"  to  altentions,  8H 

•Mignment  and  undorlelting,  818 
dfuiing  out  ditclifg,  813 
cnltivstion.  SH,  815,  830,  Ml.  8S5.  838,  839 
»t  end  of  tcrnj,  818,  819,  83?,  839 
deliverj  ap,  821  ' 

^ninagt,  813 
encrotchments,  817 
fences,  818 

field  book,  keeping,  817 
fniit  trees,  815 
fpniB,  817,  818 
hedges,  816 
wiuerala.  817 

pulii-ulara  of  improTemeDta  to  be  fttniahedL  818 
rppmre,  813,  817  "™~,  oio 

residonc*,  8H 
sheep,  815 
timb^,  818 
underwood,  815 
waste,  817 


INDKX  TO   PRECEDENTS.  971 


I<£A8E — cmUinued. 

Lessee's  eovevumts  in  Mining  ZeaseSf 
M  to  acoonnts,  869,  870,  884 

assignment  and  nnderlettrng,  886 
boondaries,  868,  871 

not  to  light  fires  near,  884 
bridges,  Ace,  for  occupiers,  871 
buildings,  damage  to,  868 

not  to  work  near,  867 
compensation  for  damage  to  buildings,  868 

surface,  860 
delxyery  to  lessor  of  coal  for  use,  872,  885 

gravel  and  stone,  872 
up,  873,  885 
encroachments,  864 
excepted  minerals,  872 
fencing  pits  and  railways,  865 

old  shafts,  865 
indemnifying  lessor  against  actions,  898 
liberty  to  lessor  to  inspect,  871 

weighing,  869 
repair  on  default,  864 
lighting  fires,  884 
lists  of  workmen,  871 
observance  of  Act  regulating  mines,  873 
plans,  870,  871,  884 
pollution  of  water,  866 
prevention  of  poaching,  867 

trespass,  867 
rates,  860 

removal  of  plant,  888 
rent,  860 
repair,  864 

river,  working  beneath,  868 
roads  and  streams,  interference  with,  866 
abafts,  maintenance  of,  864,  866 

not  to  make  unnecessary,  866 
fencing,  865 
lime  pits  for  purification  of  water,  866 
spoil  banks,  868 
stopping  up  drifts,  885 
surface,  compensation  for  damage  to,  860 
notice  before  entry  on,  861 
storing  soil  of,  868,  897 
UB0r  of  water,  867 

wayleaves,  873 
weighing  minerals,  868,  884 

inspection  of,  869 
working  effectually,  861 
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m  to  wkx»|(  m  ipeciil  iiium«r,  §62,  884 

vtihoQt  iBJiiry  to  mineay  863 

intamptioii,  862 
of  excepted  miikenls  bj  lesaor,  872 


Mto 


0(739 

741 
740 
witli  li^t,  740 
far  ^ot^,  cKJojiMBt,  741 
to  poj  nto^  739 

npair,  739 

f  tywiiiifi  III  AgrimltMral  Leaaa^ 
m  to  oompenatidB  for  impraraiieDtB,  822,  831— 833»  887, 838.  840^  841 

daaage  by  guiie,  822 
Imm  gvCto^  eholk,  821 
kiDiiv  nbbtti»  821 
qiiiflt  c^jojBfloty  824 
nbnldmg  in  0M8  of  fin,  821 
npuzi^  821,  837 

'« fwwriaoff  •»  MtMimg  Letua, 

wot  ^QMt  C^JUJfllM&ty  874 

toi«Mir«874 


for  MUiBg  lone,  774,  778 

leMe  by  troatoet,  snly'oct  to  sanetioii  of  Goart,  916 
of  hoose  in  town,  757 
mine^  880 
poblic-hoiiM,  790 
letting  ftunitiire,  765 

porebMB  of  improyed  groimd-rents  by  leasor,  924 
tanincy  of  brickfield,  899 
cottage,  754 
turn  (abort  fonn),  827 
in  Xent,  834 

Leioestershire,  830 
Worcestershire,  838 
boose,  750 

funiiabed,  763 
oflSces,  755 
qnany,  900 

to  prevent  acquisition  of  title  under  Statate 
of  Limitationa^  918 
underlease  of  house  in  town,  760 


..i  X 
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LiB  ASH'-caniinvtd. 

Pbbcbdents — eoniinued. 
bybPBwera,  791 
company,  904 
guardian,  910 
husband  of  wife's  freeholds  under  Settled  Estates  Act,  908 

and  wife  under  Settled  Land  Act,  908 
joint  tenants,  787,  902 
mortgagor  and  mortgagee,  798,  808,  910,  912 

under  Conyeyancing  Act,  1881... 918 
parson  under  Ecclesiastical  Leasing  Acts,  913 
partners  in  trust  for  firm,  914 
tenant  for  life  under  power,  906 

under  Settled  Land  Act,  906 
tenants  in  common,  902,  907 
trustees  haying  legal  estate,  904 

on  behalf  of  infant  under  Settled  Land  Acts,  910 
under  power,  905 
with  sanction  of  the  Court,  915 
confirmation  of  forfeited,  921 
yoidable,  922 
deed  altering  coyenants  of,  926 

extending  term  of,  918 
of  brewery,  798 
brickfield,  896 
coal-mine,  892 
copyholds,  787,  789 
farm,  842 

metallic  mine,  by  grant  of  licences,  887 
mill  and  machinery,  808 
public-houses,  791,  798 
rooms  in  factoiy  with  use  of  steam  power,  806 
serpentine  rock,  894 
slate  quarries,  889 
sporting  rights,  844 
yilla  in  country,  789 
surrender  of,  926 

by  lessee  and  his  mortgagees,  980 
to  mortgagee  in  fee,  of  portion  of  land  comprised  in,  928 
to  company,  904 
joint  tenants,  903 

married  woman  as  separate  estate,  909 
one  of  the  trustees  with  sanction  of  the  Court,  915 
partners,  914 
tenants  in  common,  908 
two  sureties  joining,  917 

LEASEHOLDS, 

agreement  for  sale  of,  342 

to  railway  company,  849 


i 
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LEABKHOLDS-^emluiaMi^ 

special,  277 

OD  sale  in  lots  held  mtder  one  lease,  280 

agreement  for 
leasee,  282 
464 

at  apportioDed  rent,  560 
by  exeentoffs,  468 

knabaiid  and  wife,  559 
mortgagor  and  mortgagee,  478 
tnistee  for  crediton,  657 

in  baakmptcy,  616 
nnderlease,  664,  566 
endorsed,  467 
held  for  long  term,  688 
on  appointment  of  new  trostees,  185, 140 
on  sale  in  lots,  563,  664 
renewable  hj  costom,  659 
salyect  to  existing  apportionment,  662 
to  tenants  in  common,  557 
nnder  Settled  Land  Acta,  500 
with  freeholds  and  oopjrholds,  476,  480,  516 
coTenants  for  title  on  sale  of,  428 

to  indemnify  trustees  purchasing,  449,  n. 
pay  rent  and  perform  ooyenants  by  parchaser  of,  448,  449 
declaration  of  trust  of,  by  husband  in  fayonr  of  his  wife,  644 

for  partnership  firm,  914^  n. 

LEGACY, 

asaignment  of,  charged  on  real  estate,  626 
contingent  reyendonary,  628 
condition  of  sale  as  to  payment  of  legacies,  292 
coYcnant  to  pay  legacy  daty,  451 

LICEKGE, 

assignment  of  leaseholds  with,  464 
conditions  of  sale  as  to^  on  sale  of  leaseholds,  278,  279 
coYenant  not  to  assign  without  obtaining,  786,  885 
to  copyholder  to  lease,  939 
lessee  by  tenant  for  life,  935 

to  assign,  nnderlet,  or  mortgsge,  981 
J  keep  pabtic-hoase,  985 

'  make  alterations  in  buildings,  982 

comm^ioed  without,  984 
owner  in  fee  to  use  land  contrary  to  restrictive  eorenanti,  937 
underlease  to  effect  sale  of  leaseholds  without,  566 

LICENCES.    See  Publio  Hofss. 


•^ 
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LIFE  ESTATE, 

appointment  o^  to  husband,  102 

oonditiona  of  sale  of,  284 

conyeyance  of,  485 

release  of,  84 

sorrender  of,  to  remainderman,  541 

LIFE  POLICY.    See  Policy  of  Assurance. 

LIFE  TENANT.    See  Tenamt  for  Life. 

LIGHT, 

agreement  as  to  enjoyment  of,  51 

covenants  as  to  obstruction  of,  786,  738 

description  of  right  of,  718 

grant  of  right  to,  687 

reservation  to  vendor  of  right  to,  868 

restriction  of  right  to,  817 

LIMITATION,  STATUTES  OF, 

agreement  for  yearly  tenancy  at  nominal  rent  to  prevent  title  under, 
918 

LIQUIDATED  DAMAGES, 

provision  for,  on  breach  of  contract,  242,  367 

LIQUIDATION, 

sgreement  to  refer  claims  against  company  in,  170 

LIQUIDATION  BY  ARRANGEMENT, 

conveyance  of  debtor^s  leaseholds  by  trustee  in,  557 

LIVING, 

bond  to  resign,  243 

LUNATIC, 

conveyance  of  land  of,  under  order  in  lunacy,  604 

Lands  Clauses  Consolidation  Act,  601 

MACHINERY, 

conveyance  of,  570,  617,  622 
lease  of,  808 

steam  power  for,  806 
power  to  lessee  to  remove,  877,  886 

lessor  to  purchase,  747,  877,  886 

MANOR, 

condition  on  sale  of,  283 

waste  of,  275 

MANSION-HOUSE, 

contract  for  sale  of,  by  tenant  for  life,  889,  n. 
convejrance  of,  under  Settled  Land  Act,  498,  n. 
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MAUtUOI, 
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lumiD  woMAjr. 


«i<  103 

InkMigiDg  to  Mpuat«  ue  oC  SW 
imJtT  Muiud  Woman'*  Propertj  Act,  SB 
to  vpuato  OJK  oi;  5W 
UoT,  Sa» 

tcof,  3,  S3S 
!■  fair  title  ^  tiiubuid  od  behalf  i^  4S1,  436,  Sl«,  521,  5» 
to  bind  wjanK  estate  (<  431,  49«,  619.  5S1,  S!S 
n  of  tnut  oT  louekobli  by  biubattd  in  favoor  o^  Si4 
«  deed  of  frfcholda  of,  673 

s  Act,  bv  bosband  </  tndiolda  o(  MS 
Settled  lAitd  Act,  bv  iiiuband  and,  B08 
tit,>» 
nleaae  of  &«ebmeli  bj,  483 
KTDcatiao  and  aeir  ^ipcdntment  by,  104 
HJiSGEB, 

deilantion  to  prerait,  o[  a  chai^  od  real  Mtatt^  CS7 
of  lir«  enate,  MI 
RTcniou,  543 

tFitn  limiled  lo  aecnre  a  jointnrt^  639 
satTcuder  ot  mortgage  teiiL  to  eSect,  47^,  »■ 
HILL, 

lean  o^  wilb  nucliiiiETy,  EOS 
HIKES, 

agnesneut  fur  le»iie  of  coal,  SSO 

clinaes  and  coreautti  in  leases  of.     See  LMiiml 

randitioD  of  sale  Kith  naerratioD  of,  301 

coDTCjasce  o^  607 

coQTcyaDce  witfa  reaeiratioa  of,  G92 

lubjert  to  eiistmg  reserratlon  nt,  004 
coTeiiaal  by  leawe  of  lami  to  pteserre,  8ir 
eiifiaiiclusement  of  copyboMa  with  nsemOa^  ot,  S65 
lease  of  coal,  693 

iron  and  metallic,  eS7 

d(«d  altenng  coTcuaats  in,  92S 

Sc£  RfiaEBVATlOSa. 


MIKIXG  LE.\SE.    i'«  Lease  onrf  Mines. 
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MISDESCRIPTION, 

condition  of  sale  as  to  (general),  259,  260 

(special),  SOO 
exclndiDg  compensation  for,  260 

on  sale  of  chief  rents,  322 
provision  as  to,  in  contract  for  sale,  348,  362 

:missing  deeds, 

condition  of  sale  as  to,  295,  296,  820 
indemnity  in  respect  of,  705,  712 

MORTGAGE, 

condition  of  sale  as  to  old,  293 

without  joint  account  clause,  204 
on  sale  subject  to,  254 
conveyance,  subject  to,  511,  612 

free  from,  470,  473,  475,  480 
keeping  alive,  477,  515 
lioveiiant  by  purchaser  of  equity  of  redemption  to  pay  off,  450 
declaration  of  trust  of  money  secured  by  contributory,  646 
provision  that  part  of  purchase-money  shall  remain  on,  290,  362 
release  of  mortgage  debt,  the  equity  of  redemption  being  conveyel  to 
the  mortgagee,  515 

MORTGAGEE, 

conveyance  by,  under  power  of  sale,  480 

(short  form),  483 
of  life  interest,  485 
by  representatives  of,  under  power  of  sale,  484,  50?,  516 
mortgagor  and,  470,  473,  475,  512,  588 

where  mortgage  is  kept  alive,  477 
lease  by  mortgagor  and,  910,  912 

with  concurrence  of,  798,  803 
release  of  equity  of  redemption  to,  514 
mortgage  debt  by,  515 
right  of  consolidation  by,  513 

MORTGAGOR, 

conveyance  by,  of  equity  of  redemption,  511,  512 

to  mortgagee,  514 
with  ooncorrence  of  mortgagee,  470,  473,  475,  512, 588 
lease  by,  under  Conveyancing  Act,  1881. ..913 


NAME, 

indemnity  to  co-plaintiff  against  using,  711 
of  vendors,  covenant  not  to  use,  621 
liberty  to  use,  358 

NEW  TRUSTEES.    See  Appointment  of  New  Trustees. 

K.E. — VOL  .1.  8  R 
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NEWSPAPEB, 

agroement  apitointmg  an  editor  of  a,  31 
conditions  of  sale  of,  834 

NEXT  PRESENTATION, 
conveyance  of,  611 

KOTARY, 

verification  by,  638,  639 

NOTICE. 

of  assignment,  covenant  to  give,  787 
provisions  as  to  giving,  in  lease,  749,  879 
to  go  to  arbitration,  178 
to  nmpiro  to  act,  183 


OFFICES, 

agreement  for  letting,  7^5 
underlease  of,  to  partners,  772 

OUTGOINGS, 

condition  of  sale  as  to,  253,  264,  297,  298 

OUTSTANDING  LEGAL  ESTATE, 
condition  of  sale  as  to,  293 


PAINTING, 

covenant  by  lessee  as  to,  724,  725 

PARCELS, 

advowson,  407 
brickfield,  896,  899 
bond  debt,  410 
book  debts,  411 
chambers,  716 
drainage,  right  of,  718 
farm,  403 
fixtures,  716 

freeholds  by  reference,  405 
garden,  use  of,  717 
goodwill,  411 
honse  (in  town),  402 
house  (in  lease),  716 

referring  to  plan,  716 
with  fixtures,  716 
newly-erected  houses,  403 
part  of  (in  lease),  716 
identity  of,  declaration  as  to,  689 
in  appointment  of  new  trustees,  129, 130,  133,  135,  140 
indemnity,  benefit  of  covenant  of,  409 
lake,  404 


INDEX   TO  PRECEDENTS.  979 

land  adjoining  river,  404 
and  houses,  402 

on  lease,  717 
connecting  old  and  modern  description,  406 
freehold  and  copyhold  intermixed,  406 
several  pieces  of,  403 
with  measurements,  403 
leaseholds  by  reference  to  lease,  406 

mining  lease,  406 
legacy  contingent,  629 

charged  on  real  estate,  627 
life  interest  in  personalty,  410,  487 

real  estate,  487 
light,  right  of,  868,  687,  718 
machinery,  407,  670,  624,  803 
manor,  408 

mansion-honse  and  estate,  404 
mines,  406 

coal,  880 
colliery,  847 
metallic  and  iron,  888 
serpentine  rock,  896 
slate  quarry,  848 
with  surface,  847 
without  surface,  406,  847 
mortgage  debt,  478 
next  presentation,  407 
offices,  716 

policy  of  assurance,  410 
rent-charge,  406,  690 
restrictiye  covenants,  benefit  of,  409 
reversion,  406 

reversionary  interest  in  personalty,  410,  629 
share  of  residue,  411 
stock  in  trade,  411 
tithe  rent-charge,  616 
tithes,  407 
undivided  share  of  realty,  406 

reversion  of,  406 

way,  right  of,  407,  408,  717,  718 

wayleave,  right  of,  881 
declaration  as  to  identity  of,  689 
provision  against  errors  in  schedule,  409 
reference  to  schedule  and  plan,  404,  405 

PARISH  CLERK, 

appointment  of,  109 

8  s  2 
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PARTNERS, 

conveyance  by,  617,  622 

to,  572 
lease  by,  in  trust  for  firm,  914 

to,  914 
underlease  of  offices  to,  772 

PARTNERSHIP, 

bond  to  secure  observance  of  articles  of,  238 
condition  of  sale  as  to  property  belonging  to,  287 
conyejrance  of  assets  of,  617,  622 
conveyance  of  freeholds  as  property  of,  572 
lease  in  trust  for,  914 
provision  for  ultimate,  87 

PARTY  WALL, 

agreement  as  to,  688 

PEDIGREE, 

condition  of  sale,  as  to  proof  of,  287 
declaration  as  to,  641 

.POLICY  OF  ASSURANCE, 

conditions  on  sale  of,  284 
conveyance  of,  625 

by  mortgagees,  485 
on  appointment  of  new  trustees,  123 
liovenants  on  sale  of,  452,  458 

to  enable  purchaser  to  effect,  452 

PORTIONS, 

appointment  of  sum  raisable  for,  100 

new  trustees  of  term  to  secure,  182, 136 
assignment  of  term  to  secure,  185 
release  of  term  to  secure,  539 

POSSESSION, 

condition  of  sale  as  to,  252,  258 
provision  for,  before  completion  of  puichase,  290,  865 
on  sale  to  railway  company,  358 

POST  OBIT, 

bond,  245 

POWER  OF  ATTORNEY.    See  Attornet,  Power  of. 

POWER  OF  SALE, 

conveyance  under,  by  mortgagees,  480 

short  form,  483 
of  life  interest,  485 
executors  of  mortgagee,  484,  506,  516 
trustees,  580 

short  form,  529 
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PRE-EMPTION,  RIGHT  OF, 
a^^reement  to  release,  855 
conveyance  to  trustee  pnrchasing  under,  532 
reservation  of,  on  sale,  855,  867 
of  term  to  lessor,  787 
reversion  to  lessee,  748 

PREMIUM, 

lease  in  consideration  of^  790,  791 
on  life  policy,  covenant  to  pay,  453 

PRESENTATION, 

conveyance  of  next,  611 

PRODucrriON  of  deeds, 

conditions  of  sale  as  to,  255,  295,  317—320 

insufficiency  of  covenants  for,  255 
express  covenants  for,  441 

by  trustees  or  mortgagees,  445 
indemnity  in  respect  of,  631 
statutory  acknowledgment  for,  446,  630 

by  separate  deed,  630,  631 

trustees  or  mortgagees,  447,  631 
on  behalf  of  infant,  505 
substituted  covenant  for,  633 

PROFESSIONAL  TRUSTEE, 

power  for  a,  to  charge,  123 

PROTECTOR, 

consent  of,  to  disentailing  deed,  676 
disentailing  assurance  with  consent  of,  6Q6,  667 

PUBLIC  HEALTH  ACT,  1875, 

reference  to  arbitration  under,  180 

PUBLIC  HOUSE, 

agreement  for  lease  of,  790 

condition  of  sale  as  to  valuation  of,  268 

lease  of,  791,  798 

licence  to  lessee  to  keep,  985 

licences,  covenants  in  respect  of,  794 — 797,  801 

PURCHASE-MONEY, 

agreement  for  payment  of,  by  instalments,  857,  363 

increased,  if  consols  rise  before  completion,  3CO 
leaving  part  of,  on  mortgage,  290,  362 
apportionment  of,  for  stamp  duty,  623 
covenant  to  pay,  570 
direction  to  pay,  to  solicitor,  655 

imder  Settled  Land  Act,  657 
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RKiKJPT, 

form  ot  tadoTMd,  <5S  ' 

■*<l  of  Pai]uiiif!iit_  35^ 
Bill  in  Pu-liiment,  68,  74 

.iJniiuialration  of  estite,  ]3fl 

''"^w  of,  KUnted,  3» 

iJin.ii«n»  to  coprhoIOs,  372,  373 
«.imiwni<!nt  to  child,  83,89 
"nuiotiufnt  of  shw»  in  trust  funds,  IM 
new  (rustees,  383 
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""iTiment  of  le^holds,  33]  ^ 
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"ELISCITAIS— continued, 

award  of  eafranchisement,  334 

Inclosure  commissioiien,  384 
bankruptcy,  391 
bargain  and  sale,  372 
codici],  383 

chief  clerk's  certificate,  393 
copyholds  in  settlement,  title  to,  387 
covenant  to  surrender  copyholds,  872 
death  of  testator,  389 

intestate,  63,  390,  484 
decree  in  Chancery,  392 
deed  acknowledged  or  enrolled,  382 
deed  poll,  383 
deyolntion  of  title  to  lease,  381 

several  leases,  382 

mortgage,  377 

encroachments,  57 

even  date,  deed  of^  383 

family  arrangement,  540 

family,  state  of,  63,  91,  101,  125,  390 

fine,  371 

further  charge,  376 

grant  of  freeholds,  370,  371 

incorporation  of  building  society,  557 

inquisition  in  lunacy,  601 

insolvency,  891 

intestacy,  63,  390 

as  to  mortgage  estates,  484 

judgment,  892 

lease,  380 

leases,  referring  to  schedule,  380 

custom  to  renew,  559 

agreement  for  building,  571 

lease  and  release,  371 

and  appointment,  372 

assignment,  372 

liquidation  by  arrangement,  391 

lunacy,  147 

marriage,  390 

intended,  83 

mining  lease,  380 

mortgage  in  fee,  373 

of  copyholds,  374 

'  freeholds,  copyholds,  and  leaseholds,  374,  375 

leaseholds,  373 

personalty,  376 

life  interest  and  policies,  485 

statutory,  377 


LVDSX   TO  PBECKDKSrx 


o^.  M6,502 


984 


«J"  OD  petiUon  or  mudou,  W3 
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.■i«-k,  387 
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lran*r,-r:,f  mortgage,  37S 

statQiaiy,  877 

"f>l  funds,  slafe  of  so    ,ofl  1^,'?^^"*''^^.  377 
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RECITALS— <ro?i/i»M«rf. 

will,  specific  devise  by,  382 

subject  to  annuities,  383 
winding-up,  voluntary,  891,  392 

to  be  continued  under  supervision  of  Court,  392 

compulsory,  392 
condition  of  sale  making,  evidence,  255 

BECITALS,  INTRODUCTORY, 

agreement  for  apportionment  of  rent,  396 

purchase-money  for  stamp-duty,  398, 

623 

to  concur,  397 

by  executors  and  trustees  on  sale  by  tenant  for 

life,  503 
for  enfranchisement,  555 
as  to  form  of  conveyance,  397 
infant  to  convey  when  of  age,  546 
production  of  deeds,  as  to,  398 

substituted  covenant  for,  633 
for  purchase  under  Settled  Land  Act,  508 

purchase  under  Married  Women's  Property  Act,  1882, 

531 
purchase-money  to  be  apportioned  for  stamp  duty,  398. 623 

paid  by  instalments,  396 

in  dischai^ge  of  moitgage,  471 
part  of,  to  remain  on  mortgage,  396 
as  to  restrictive  covenants,  675 
for  sale  of  advowson,  611 
business,  622 
equity  of  redemption,  511 
freeholds  or  copyholds,  393 
leaseholds,  393 

in  lots,  563,  565 
life  estate,  486,  541 
reversion  in  fee,  542 
contingent  reversion  iu  personalty,  628 
by  committee  of  lunatic,  602 
mortgagee  under  power,  395 
tenants  for  life,  895.  497,  501 
tenants  in  common,  395 
trustees,  394 
to  trustees,  394 

at  request  of  tenants  for  life,  528 
subject  to  approval  of  Court,  395 
under  statutory  authority,  395 

Lands  Clauses  Consolidation  A<-t,  594 
Settled  Land  Acts,  395,  497,  501 

on  sale  of  mansion-house, 
395,  498,  n. 


I 
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KCCITALS,  UrrKODVCrOKY^eoHUnyai. 

tLgrttment  fur  ade  nndcr  Settled  lAnd  Aeta»  on  sale  of  Infant's  propertj, 

505 
where    piirduae-mosej  is 
paid  into  Court,  498,  n., 
578 
auotion.  aale  by,  394,  557 
mort;{a^  to  be  kept  on  foot,  478,  515 
iUte  of,  396 

porchase-money  to  be  paid  in  diachaige  of,  471 
payment  of  building  society's,  558 
stock,  397 

|Hiymeut  into  Court,  498,  n.,  574 
pnrehaae  fof  benefit  of  trnst  estate,  397 
subcontract  for  sale,  396 
Aubstttnted  provision  to  secnn  jointure,  537 
valuation  for  poiposes  of  pre-emption,  533 
of  timber,  396 

RECTOR 

conveyance  of  glebe  land  by,  613 

]ea>e  under  Ecclesiastical  Leasing  Acts  by,  913 

REDDENDUM, 

additional  rent  for  improrements,  812 

fixed  rent,  720 

in  mining  lease,  dead  rent,  854,  882 

to  cease  in  case  of  accidents  or  strikes,  859 
merge  in  royalties^  S55 
in  kind,  857 
royalty  by  ton,  855,  882 

by  acre,  855,  856,  883 
for  dififerent  seams,  855 

sizes  of  coal,  855 
acconling  to  market  price,  856 
spoil  bank  rent,  856,  857 
surface  rent,  855 

to  be  in  addition  to  compensation,  858 
wayleave  rent,  856,  883 
average  clause,  859 
insurance  rent,  722 
moneys  due  for  beer  as  rent,  793,  n. 
payable  in  advance,  721 
penal  rent,  722,  723 

for  improper  cultivation,  811 
improvements  not  notified,  812 

by  lessor,  812 
meadow  land  broken  up,  811 
removing  manure,  812 
selling  liquors  not  supplied  by  lessorj,  792 
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REDDENDUM— «m^i»Mai. 
peppercorn  rent,  722 
proportionate  rent  on  determinatioD,  722 
separate  rent  for  each  house  in  lease  of  several  houses,  722 
varying  rent,  721 

RE-ENTRY, 

condition  as  to  title  under,  287 

power  of,  in  assignment  of  leaseholds  at  apportioned  rent,  561 
lease,  743 

of  several  houses  at  separate  rents,  744 
mining,  875 
to  secure  rent-charge,  454,  582,  n.,  587 

REFERENCE.    See  Arbitration. 

RELEASE, 

conveyance  by,  151 
of  breach  of  covenant  in  lease,  920 
life  interest,  84 
power  to  revoke  appointment,  97 

by  married  woman,  93 
reversion  in  fee  of  freeholds,  542,  543 

RENEWAL, 

covenant  for,  in  lease  of  copyholds,  789 

mining  lease,  874 
underlease,  742 

RENT,  . 

agreement  for  apportionment  of,  58 

purchase  of  improved  ground,  924 
bond  to  secure  payment  of,  232 
conditions  of  sale  of  chief,  320,  327 

land  on,  323,  327 
conveyance  of  leaseholds  at  apportioned,  560 

covenant  to  indemnify  trustees  purchasing  leaseholds  against,  449,  n. 
pay  in  lease.    See  Leasfs. 

on  purchase  of  leaseholds,  448,  449 
reservation  of.    See  Reddendum. 

moneys  due  for  beer  as,  793,  n. 
to  be  suspended  in  case  of  accident  in  mine,  858 

fire,  745 
strike  of  miner?,  859 

RENT-CHARGE, 

agreement  for  apportionment  of,  60 

«de  in  consideration  of,  344 
conditions  of  sale,  as  to  redemption  of,  323 

on  sale  of,  320,  327 

land  on,  323,  327 

subject  to,  254,  n. 
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RrXT-t'II  ARC  E-a«/taK<.f- 

(vaTcfBOM  in  cotindrration  oi,  SSI,  K^,  S93,  n. 

■otatitnUtl  u  srcnri^  ror  k  mulgi^, 
588 

titlie,  ms 
BibJMt  to  prior,  583 
covtnant  to  inJouDifv  agiiiut,  451 

l»j.  MS,  53* 
fnnt  of,  b;  niln*  compui;,  to  wm  of  •ctUemcnt,  593 
iadtamitj  affiuiut,  Si's,  700 
power  «f  t«-«iittT  to  Mcnn,  45t,  U3,  n.,  587 
toc<mip(l  r«ilcinpti<m  tt,  5M 
icdran,  6£3 
jirovUion  (m  scaring,  in  agiMBMnt  for  mIc^  345 


REPAIliL, 

corcMW  lo,  by  Irasw.  7B,  726,  7W,  813,  817 
Id  ninit^  leaa^  844 
drlircr  Dp  in,  788 
by  k«or  to,  73S,  821,  837 
(wwcT  to  tenor  lo,  729,  SCI 


,>  JeIitctt  of,  258,  2«5,  832 


KESERVATIOSS, 

roDjitioaa  of  sale  as  to.  300 
■;oDTcyBuc«  subject  to,  5*2,  601 
cf  burirn  (in  mining  Inn),  8SS 
cicepteJ  mines,  353 
miDl^^  412,  413 

on  viirr«nchia«iiieiit  of  copyliold^  565 
inleiw,  710.  800,852 
rent.     Set  RETDESiirn. 
rigbt  of  dminape,  TU' 

pre-emption,  J87 
war,  115 

'  (in  tease),  710,  883 

to  lights,  36H,  es7 

rebuild  or  niter  mdJBcent  boOdingi,  720 

talie  water.  415 

nxe  trnmnnys,  S53 
jpiirling  rinlits,  55,') 

iu  b'uit,  810,  811 
timber  ;iii  Irase),  719,  809,  810,  853 
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RESTRAINT  OF  TRADE. 

agreement  in,  by  medical  assistant,  35 

coromission  agent,  41 
on  sole  of  goodwill,  356 
bond  to  secure  obsenrance  of  agreement  in,  240 
coYenantin,  620 

RESTRICTIVE  COVENANTS, 
as  to  fences,  304,  816 

maintenance  of  roads  and  sewers,  310—313,  726,  737 
building,  804—308,  732—734 
trades,  310,  735 
digging  sand,  312 
user,  309,  734,  735,  795 
commencement  of,  453 

under  Settled  Land  Act,  690 
conditions  of  sale  as  to,  302 — 317.    See  also  Condition's  of  Sale. 

as  to,  on  sale  under  Settled  Land  Act,  683 
conveyance,  subject  to,  575 
indemnity  against  breach  of,  451 
purchaser  to  give  notice  of,  on  conveyance,  454 

RETIREMENT  OF  TRUSTEE, 
deed  effecting,  150 
declaration  vesting  property  on,  150 

REVERSION, 

condition  on  sale  of,  284 
conveyance  of,  541 

by  Ecclesiastical  Commissioners,  615 

of  a  legacy,  628 

on  appointment  of  new  trustees,  122 

to  tenant  for  life,  542 

to  lessee,  543 
power  to  lessee  to  purchase,  748 

REVOCATION, 

conveyance  by,  and  appointment,  535 
of  appointment  of  leaseholds,  104 
power  of  attorney,  221 
submission  to  arbitration,  176 
power  of,  98,  104 
release  of  power  of,  97 

ROADS, 

conditions  of  sale  as  to,  800,  310-313,  317 
covenants  as  to,  by  lessee,  726,  787 

purchaser,  810-813,  453 
habendum  subject  to  contribution  for  maintenance  of,  579 

SCHOOL, 

conveyance  for,  601 
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SCHOOL  BOABD. 

to,  597 


8EPABATE  USE.    Set  IUekied  Woxav. 

SEKTICE, 

Bgnemtmt  for,  as  nmamgtr,  20 

oriiuik,  27 
medical  MuUnt,  S3 
.timvdkr,  36 

SETTLED  ESTATES  ACT.  1877. 

coatnct  for  «lt  nbjeet  to  ftpproral  of  Court  under,  347 
U 


SETTI^D  LAKD  ACTS,  1882  to  1888, 

agrMmcnt  for  eofruKhinoMnt  under,  360 
ezchAnge  under,  680 
mIb  under,  339,  n. 
condition  of  nlo,  on  nle  under,  257 

con»nt  under,  to  executioii  of  cxprees  powerB  by  tnutoea^  653 

nle  of  mansion-house,  657 
tenant  for  life  entting  timber,  657 
eoBTcyanee  of  ec^holda  under,  502 

to  trustees  of  manor,  552 
freeholds  under,  496 

belonging  alisolutely  to  an  infant,  504 
for  building  in  consideration  of  rent  charge,  584 
leaseholds  under,  500 
to  uses  of  a  strict  settlement  under,  506 
direction  under,  to  pnrdisaer  to  pay  money  to  trustees  or  into  Court,  657 

trustees  to  make  investment,  655 
pay  costs  of  sales,  656 

purchase-money  and  costa^  656 
enfranchisement  under,  554 
exchange  under,  688 
grant  of  easements  under,  508,  690 
lease  by  husband  and  wife  under,  908 
tenant  for  life  under,  906 
trustees  on  behalf  of  infant  under,  910 
licence  under,  935,  987 

proriso  limiting  corenants  for  title  on  conveyance  under,  440 
restrictive  covenants  in  exchange  under,  683,  690 

SETTLEMENT, 

appointment  of  new  trustees  of.    See  ApponnrMENT  of  New  Tbushess. 
condition  of  mle  as  to  abstract  of,  274,  275 
conveyance  of  copyholds  intended  to  be  meiged  in  manor  in,  552 
freeholds  upon  trusts  of,  526 

and    leaseholds   to    uses  of,   under    Settlod 
Land  Act,  506 
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SHIP, 

contract  for  building,  14 

SOLICITOR, 

articles  of  clerkship  to,  159 
power  to  trustee,  to  charge,  128 

SPORTING  RIGHTS, 

lease  of,  844 

reserration  of  in  deed  of  enfranchisement  of  copyholds,  555 
in  lease,  810,  811 
STAMP  DUTY, 

recital  of  apportionment  of  purchase-money  for,  398,  623 

STAMPS, 

condition  of  sale  as  to,  289 

STOP  ORDER, 

power  to  obtain,  on  assignment  of  fund  in  Court,  629 

STRIKE, 

extension  of  time  for  executing  work  in  case  of,  18 
siispension  of  rent  in  case  of,  859 

SUCCESSION  DUTY, 

covenant  to  pay,  450,  451 

to  indemnify  purchaser  against,  539,  703 

SUPERFLUOUS  LAND, 

conyeyance  of,  by  railway  company,  600 

SURETY, 

bond  by,  to  account,  237 
for  fidelity,  234 

observance  of  partnership  articles,  238 
principal  and,  to  account,  286 

for  payment  of  account,  229 
for  performance  of  contract,  239 
for  payment  of  rent,  282 
poH  obit,  245 
lease,  payment  of  rent  and  performance  of  covenants  being  guaranteed 
by,  917 

SURRENDER, 

of  copyholds,  463 
jointure  term,  535 
lease,  926 

to  mortgagee,  928 

with  view  to  new  lease  of  part  of  land,  930 
and  abatement  of  rent,  928 
life  interest,  541 
renewable  lease,  926 
covenant  to,  copyholds,  461 
provision  for,  of  lease  of  mines  when  exhausted,  876 
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TCKA5CIES. 

ooaditioa  of  Mle  AS  to,  253,  262,  2Sd 

TEXAKT  FOR  LIFE, 

agnirmeiit  for  enfraachiMmeBt  bj,  330 
exchange  by,  680 
aak  by,  339,  n. 

vitbdnwal  of  opposition  to  Bill  in  Parliament  by,  €7,  73 
eonditioB  of  nle,  on  sale  by,  257 
convent  by.     Kee  Conkknt. 
cottTvyance  of  copyholdi  by,  502 

to  tenant  for  life  of  manor  to  effect  a  mei^r, 
552 
freeholds  by,  496 

by  equitable,  541 

in  consideration  of  rent-chargp,  584 
leaseholds  by,  500 
liie  estate  by,  to  remainderman,  541 
rerersiou  by  remainderman  to,  542 
to  naes  of  a  strict  settlement  by  direction  of,  506 
under  Lsnds  Clauses  Act  by,  592 
covenants  for  title  by,  431,  n^  435,  545 

proTiso  limiting,  440 
direction  by.     See  DiiUECTiON. 
onfrandusement  by,  554 
exchange  by,  688 
grant  of  easements  by,  503,  690 
lease  by,  906 

husband  and  wife,  the  latter  being,  908 
licence  by,  935,  937 
restrictiTe  coTenants  in  exchange  by,  683,  690 

TENANTS  IN  COMMON, 

conveyance  by,  546,  584 

to  co-tfcnant,  553 
of  freeholds  to,  477 
leaseholds  to,  557 
corenants  for  title  by,  431,  485,  548 

proviso  limiting,  439,  550 
lease  by,  902,  907 
to,  903 

TERM, 

appointment  of  new  trustees  of,  132j  136 
assignment  of,  on  appointment  of  new  trustees,  135 
condition  of  sale  as  to  satisfied,  275 

BS  to  enlaigement  of,  285 
surreuiler  of  jointure,  539 

mortgage,  472,  n. 
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TIMBER, 

condition  as  to  Taloation  of,  266,  267 
covenant  of  lessee  to  preserye,  816 
reaeryatiou  of,  in  lease,  719,  809,  810,  853 

TIKE, 

to  be  essence  of  contract,  866 

TITHE  RENT^HARGE, 
conveyance  of,  615 

TITHES, 

conditions  of  sale  as  to,  297,  823 

TITLE, 

conditions  of  sale  as  to.    8t6  Ck)NOiTiONS  of  Sale. 
indemnity  in  respect  of  defective,  702 

title-deeds.    See  Deeds. 

prodnction  of.    See  Production  of  Deeds. 

TRADE, 

covenants  not  to  use  premises  for  porposes  of,  310,  734,  785 
restraint  of.    See  Restraint  of  Trade. 

TRADE  MARE, 

agreement  for  sale  of,  856 

by  vendors  to  allow  nae  of  their  names  in  proceedings  for 
infringement  of,  858 
assignment  of,  622 

TRADER, 

agreement  with  agent  for  sale  of  goods,  88 

manager,  20  ^ 

traveller,  86 

TRAVELLER  (COMMERCIAL), 
agreement  to  serve  as,  86 

TRUST, 

condition  of  sale  as  to  non-disclosure  of,  275 

conveyance  of  estates  held  upon,  129,  140 

declaration  of,  in  appointment  of  new  trostees,  119,  181 

See  also  Appointment  of  New  Trustees. 
of  lease  for  partnership,  914,  zl 

leaseholds  by  husband  in  fiftvour  of  wife,  644 
money  secured  by  contributory  mortgage,  646 
mortgage  debt,  645 
proceeds  of  sale  of  real  estate,  131 
sum  of  consols  by  way  of  indemnity,  695 
undivided  shares  of  real  estate,  648 
disclaimer  of,  659,  661 
power  of  attorney  to  manage  property  held  on,  199 

K.Fi. — ^VOI.,  I.  3   S 


994  IXDKX  TO  PRECEDICKTS. 

TBrarr  for  sale, 

t'onr^MiM  nufin,  589,  530 

TRUSTEE. 

A|i|MUitiiwiit  of  new.    See  AproiimiXRT  of  Nkw  Tvjstkms. 
Magnmeni  of  annuity  by,  123 

IcMeholds  by,  135,  140 
policy  of  usQzanoe  by,  128 
revenioiMry  interest  by,  122 
hxun  secured  by  bond  by,  123 
tenna  to  aecare  jcHntnre  and  portiona  by,  135 
condition  of  aale  aa  to  covenants  fur  title  by,  257 
oonaeut  to  exercise  of  powen  by.    See  Consent. 
conTeyance  on  aale  by,  463,  516,  526,  529,  530,  535,  551,  557 

to,  506,  526,  532 
corenant  to  surrender  copyholds  by,  129,  185 
corenanti  for  title  by,  436 
direction  to.    See  Dikection. 
diaclaimer  by,  659,  661 
for  erediton,  conveyance  on  sale  by,  557 
in  bankruptcy,  conveyance  on  sale  by,  516 
indemnity  to,  making  unauthorised  investment,  708 

transfer,  706 
purchasing  leaseholds,  449,  n. 
lease  by,  904,  905,  910,  915 

to,  915 
production  of  deeds,  express  covenant  for,  by,  445 

statntoiy  acknowledgment  for,  by,  447,  631 

on  behalf  of  infimt, 
505 
provisional,  conveyance  to,  152 

reconveyance  by,  154 
solicitM',  power  to  charge,  123 


UMPIRE, 

appointment  of,  by  arbitrators,  182 
award  by,  192,  193 
notice  to,  to  act,  188 
power  for,  to  sit  with  arbitrators,  174 
See  also  Arbitration  and  Arbitrator. 

UNDERLEASE, 

agreement  for,  760 
of  house,  770 

leaseholds  sold  in  lots,  564 

offices,  772 
to  effect  sale  without  licence  of  lessor,  566 
covenant  by  lessee  not  to,  736,  818,  885 
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UNDERTAKING  AS  TO  MUNIMENTS.    See  Production  of  Deeds. 

UNDERWOOD, 

conditions  on  sale  of,  336 

UNDIVIDED  SHARES, 
conveyance  of,  546 

to  co-tenant,  553 
declaration  of  tnut  of,  643 

USER.    See  Restrictive  Covenants. 

USES, 

conveyance  to,  of  settlement,  on  purchase  under  Settled  Land  Act,  506 
habendum  to,  422 

of  settlement,  422 


VALUATION, 

condition  for,  of  crops,  267 
fixtures,  267 
public-house,  268 
timber,  266,  267 

VERIFICATION, 

by  notary  public,  638,  639 

of  abstract,  condition  as  to,  256 


WATER, 

pollution  of,  leasee's  covenant  as  to,  866 

reservation  of  right  to,  415 

user  o(  lessee's  covenant  as  to,  867 

WAY,  RIGHT  OP, 

agreement  for  exchange  of,  682 
condition  of  sale  as  to  reservation  of,  300 
description  of,  407,  408 

in  lease,  717,  718 
grant  of,  610 

under  Settled  Land  Act,  502 

in  exchange,  687 
reservation  of,  415 

in  lease,  719,  882 
wayleave,  881 

WIFE.    See  Married  Woman. 

WILL, 

family  agreement  to  give  effect  to  an  intended,  63 

WORKPEOPLE, 

agreement  giving  share  of  profits  to,  65 

3  8  2 
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ABSTRACT, 

of  docanwnts  not  in  Tendor'8  poocanon,  248 
of  title  oonunon  to  •eycnl  lota,  247 

ACCUMULATION 

rJaoae,  insertion  of  in  appoiutments,  92 

tnist  for,  in  appointment  poetponing  the  vesting  till  25... 97 

ACKNOWLEDGMENTS 

by  married  women,  of  deeds,  518,  530 

ACKNOWLEDGMENTS    OF    BIGHT    TO    PRODUCTION.     See  Pro- 
duction OF  Dbros 

ACTS  OF  PARLIAMENT, 

oonstmction  of,  as  to  singnlar  and  plnral,  117 

ADVANCEMENT, 

advances  under  power  of,  82 

and  maintenance,  usual  provisions  for,  not  applicable  to  appointed 

shares,  92 
estate  duty  on,  654 
succession  duty  on,  82,  81,  654 

ADVOWSON, 

sales  of,  611 

payment  of  interest  on  purchase-money  till  vacancy  of,  612 
Sw  oifv  LiVINU. 

AGREEMENT.    Set  also  Contract  and  Contract  for  Saul 
for  a  lease,  rights  of  tenant  under,  757 
stamp  on,  1 

AGRICULTURAL  HOLDINGS  ACT,  1883, 
arbitration  under,  824 
compensation  under,  822,  823 

ALL  THE  ESTATE 

clause  implied  by  statute,  419 

in  appointments  of  new  trustees,  123 
in  conveyances  by  appointment,  460 

of  copyholds,  462 
excluded  in  lease,  565,  718 


INDEX   TO   THE   NOTES.  997 

ANNOYANCES 

which  are  not  nuisances  in  law,  810 

APPOINTMENT, 

accumnUtion  and  advancement  claoses  in,  92 

advantage  of  declaration  making  appointment  void  if  intended  marriage 

not  celebrated,  85 
on  baigaln  for  settlement,  85 
dependent  on  number  of  children,  85 
endorsed  or  annexed,  79 
exclusion  of  hotchpot  clause  in,  81 
execution  of,  82 
extended  to  additional  fund,  86 
of  gamekeeper,  109 
of  guardian,  108 
maintenance  clause  in,  92 
by  married  woman,  98,  524 
of  parish  clerk,  109 
revocable  appointment  of  residue,  81 
under  special  power,  77.    See  aUo  Power. 
void  for  remoteness,  78.    See  also  Poweb. 

APPOINTMENT  OF  NEW  TRUSTEES.    See  New  TRUSTEEfl. 

APPORTIONMENT 
of  rent,  58 

effect  on  covenants  in  lease,  59 
rent  charge,  60 
for  stamp  duty,  on  sale  of  copyholds,  398,  516 

business  premises  and  machinery,  567 
goodwill,  618,  628 

APPRENTICE, 

authorities  on  law  as  to,  155 

bankruptcy  of  master,  effect  on  rights  of,  157 

medical  attendance  on,  157 

provisions  not  for  benefit  of,  156 

stamp  on  articles,  155 

ARBITRATION, 

general  note  on  law  of,  168 

Arbitration  Act,  1889,  749 

under  Agricultural  Holdings  Act,  1888... 824 

appointment  of  arbitrators  in  writing,  166 

of  sole  arbitrator,  167 
enlarging  time  for,  164 
in  pending  action,  171 
under  Public  Health  Act,  1875,  180 
in  respect  of  lands  injuriously  affected  by  Railway  Co.,  192 
revocation  of  submission  to,  166 
submission  to,  by  mutual  bond,  172 
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AETICLES  OF  CLERKSHIP. 
Isff  u  to,  IBQ 

liglitB  under,  on  death  of  solicitor,  101 
stamp  on,  1&9 

ATTESTATION 

of  powera  of  attorney,  203 

ATTORNEY, 

admittance  and  snirendBr  by,  201 

enfrancfaUement  by,  201 
eiecDtiou  of  deeda  bj,  195,  049 

ATTORNEY,  POWERS  OF, 

attestation  of,  20S 

by  pereon  Koing  abroad,  21 1 

confinuation  of  deeds  exacnted  under,  200 

deposit  of,  190 

executioD  of,  for  nse  abroad,  20B 

for  use  in  foloniea,  206,  211 

in  awignment  of  choM  in  action,  123 

irrevocable,  onder  Convejanoing  Act,  1S82...106,  211 

lunacy  of  donor  of,  211 

munageiDent  of  tmat  estate*  under,  199 

of  marriBd  womon,  195 

power  h)  moi^age  in,  IBS 

protection  against  rerocatian  of,  195 

stamp  on,  198 

nnder  seal,  203 

AWARD, 


!,  10 

disclaitoer  of  leases  in,  753,  701 
of  hoaband,  Tights  of  wife  in,  226 
interest  determinable  on,  7S,  102 
of  manied  woman,  G21 
of  master,  lights  of  apprenticfl,  1G7 
poirer  of  re-entry  on,  713 

attorney  to  take  pi«ceedings  in,  199 
of  shipbnilder,  IT 

of  solicitor,  rights  of  articled  deik,  150 
surety,  231 
tnutae,  112,  111 
tnutee  in  bankruptcy,  powers  of,  516 

«  of  baukrapt  in  as 


"^ 


INDEX  TO   THE   NOTES.  999 

BILL  IN  PARLIAMENT, 

rights  and  liabilities  of  tenant  for  life  in  respect  of,  68 
standing  orders  as  to,  72 

BILL  OF  SALE, 

anctioneer's  memorandum  constitnting  a,  267 

power  of  distress,  how  affected  by  Bills  of  Sale  Acts,  560,  727,  793,  811 

BOARD  OP  AGRICULTURE, 
exchanges  by,  677 
functions  of  liand  Clommissioners  transferred  to,  684 

BONDS, 

as  to  use  of,  223 

assignment  of,  123,  625 

execution  of,  by  one  of  several  sureties,  229 

form  of,  223 

injunction  to  restrain  an  act  against  which  a  bond  is  given,  242 

joint  and  several,  224 

non-execution  by  principal,  229 

omission  of  words,  **  heirs,  executors,  administrators,  and  assigns,"  iu, 

223 
penalty  and  liquidated  damages  in,  242 
to  resign  livings,  243 

to  secure  repayment  of  money  by  instalments,  225,  226 
stamp  on,  223 

submission  to  arbitration  by  mutual,  172 
survivorship  of  benefit  of,  225 

BREACH  OF  TRUST, 

trustee  retiring  in  contemplation  of  intended,  117 

BRICKFIELD, 

as  to  provisions  for  working,  896,  897 

BUILDING  SOCIETY, 

effect  of  receipt  for  mortgage  money  by,  286 
evidence  of  constitution  and  rules  of,  286 
reconveyance  by,  558 

BUSINESS, 

meaning  of  word,  309,  734 


CHARITY, 

sales  of  property  belonging  to  a,  605 
leases  of  property  belonging  to  a,  752,  753 

CHILD  OR  CHILDREN. 

under  power  to  appoint  to  children,  appointment  cannot  be  made  to 

issue  or  representatives  of  a  child,  78 
appointment  dependent  on  number  of,  86 
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CHOSE  m  ACTIOX, 

omiMioii  of  pover  of  attorney  in  aasignraent  of,  123 

COLONY, 

power  of  attoney  to  act  in,  206,  214 

COHtfENCEMENT  OF  TITLE    See  Costditions  of  Sale. 

COMPANY, 

contracta  by,  14 

pioTiaional  committee  not  binding  on,  78 
noticee  to  or  by,  879 

receipt  for  porchaae-money  on  sale  by,  458 
rigbts  of  le«or  of,  on  liquidation,  904 


COMPENSATION 

after  completion,  260 

Agricultural  Holdings  Act,  1883,  proTisions  for,  in,  822 
condition  for,  enforceable  sgainat  vendor^s  assignees,  801 
for  cropa  on  small  boldings,  754,  828 
ii^ured  by  game,  810 

delay  to  complete  sale,  253 

erron  on  sale  by  trustees,  260 

injury  to  land  by  railway,  192 

loas  of  trade,  stamp  duty  on,  594 

subsidence,  412 
under  Public  Health  Act,  1875...180 

CONDITIONS  OF  SALE, 

as  to  building  society,  286 

compensation  for  errors  on  sale  by  trustees,  260 

after  completion,  260 
Tendor*8  delay,  253 
covenants  for  production  of  deeds,  248,  249 

for  title,  249 
custody  and  production  of  title  deeds,  249,  819 
depoeit,  251,  841 
easements,  254 
expenses,  248,  249,  256 

indemnity  against  rent  on  sale  of  leaseholds,  268 
insurance,  288 

interest  on  purchase-money,  252 
registration  of  deeds  forming  the  title,  249,  256 
reflerve  price,  251 

restrictive  covenants.    See  Restriotivs  Covknants. 
stamping  deeds  forming  the  title,  249,  256 
timber,  267 
title  deeds,  249,  819 
depreciatory,  250 
on  sale  by  tenant  for  life,  249,  250 
trustees,  249,  275 
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CONDITIONS  OF  SALE— <5(wi<tntt«i. 

on  sale  of  enfranchised  copyholds,  247 
leaseholds,  247 

leaseholds  in  lots  held  under  one  lease,  280 
receipt  of  rent  evidence  of  performance  of  covenants,  248 
recitals  made  evidence,  247,  255 
rescission  clause  in,  259 
title,  commencement  of,  246 

common  to  several  lots,  abstract  of,  247 
contract  for  lease  not  part  of,  247 
expenses  of  proving,  248,  256 

nature  of  deed  forming  root  of  title  should  be  stated,  246,  269 
recitals  made  evidence  of,  247 
to  enfranchised  copyholds,  247 
leaseholds,  247 
leases  for  lives,  247 
long  leaseholds,  247 
sublease,  247 

CONSIDERATION, 
nominal,  693 
payment  of,  to  solicitor,  899 

when  vendors  are  trustees,  399 
receipt  for,  statutory  provisions  as  to,  399,  458 
on  surrender  of  copyholds,  464 
sale  by  company,  458 

CONSOLIDATION 

of  mortgages,  512 

CONSOM, 

designation  of  new,  79 

CONSTRUCTION 

of  Acts  of  Parliament,  as  to  singular  and  plural,  117 

CONTRACTS, 

assignment  of,  9 
devolution  of  benefit  of,  3 
of  companies,  14 
by  married  women,  518,  523 

CONTRACTS  FOR  SALE.    Sec  dUo  Conditions  of  Sale. 
by  limited  owners,  350,  493 
frame  of,  339 

not  carried  out  in  life  of  contracting  party,  527 
under  Settled  Estates  Act,  1877... 347 
vendor  must  be  named  or  described  in,  2  M 

CONVEY, 

use  of  word,  371,  428,  457 

person  appointed  to,  under  Trustee  Extension  Act,  574 
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CONVEYANCES  ON  SALE, 
by  oourt,  572 

parties  with  yarions  interestSi  549,  550 
receipt  in,  899,  458,  464 
recitals  in,  870 

reference  to  subject-matter  of,  870 
stamps  on,  870 
statutory  forms  of,  456 
to  married  women,  424,  580 
by  ditto,  518—528 
under  Settled  Land  Acts,  491,  492 

COPYHOLDS, 

admittance  by  attorney,  204 

on  sale  by  trustees  or  executors,  551 

conveyance  of,  by  mortgagee,  482 

to  lord  of  the  manor,  552 
under  Bankmptcy  Act,  516 
Lands  Clauses  Act,  597 
Settled  Laud  Acts,  492,  503 

court  rolls,  custody  and  production  of,  556 

covenants  for  title  in  conveyances  of,  461 

declaration  of  trust  in  appointment  of  new  trustees  of,  119 

demesne  lands,  283 

devolution  of  mortgage  and  trust  estates  in,  468,  477,  660 

enfranchisement  of,  204,  247,  272,  804,  490,  554 

entailed,  597 

general  words  in  conveyances  of,  417 

leases  of,  789 

licenses  to  grant,  939 

no  fines  payable  on  devolution  of  equitable  estate  in,  558 

receipt  for  consideration  money  on  surrender  of,  464 

rendering  suit  of  Court  in  respect  of  enfranchised,  555 

restrictive  covenants  affecting  enfranchised,  804 

stamps  on  conveyances  of,  463,  516 

surrender  of,  by  attorney,  204 

tenant  for  life  of  manor  can  grant  licence  to  demise,  989 

trust  for  sale  of,  551 

vesting  of,  on  appointment  of  new  trustees,  115,  186, 147 

CORPORATIONS, 
leases  by,  752 

COSTS 

of  appointments  of  new  trustees,  117 
solicitor  trustee,  124 
award,  189 
proving  title.    See  Conditions  of  Sale. 

COURT, 

sales  by  the  court,  572 

covenants  for  title  on,  575 
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COURT  ROLLS, 

custody  and  production  o{,  556 

COVENANTS, 

against  assignment  i    leases,  736 

by  executors  of  person  who  has  agreed  to  take  a  lease,  728 

frame  of,  2,  119 

joint  and  several,  634 
indemnity  against,  on  sale  of  leaseholds,  263,  448 
in  leases,  annexed  to  reversion,  714 

to  joint  tenants,  903 

under  power,  905 
for  production  of  deeds.    See  Production  of  Derds. 
for  quiet  enjoyment,  741 

by  trustees,  741 
receipt  for  rent  evidence  of  performance  of,  248 
on  sale  of  leaseholds  in  lots  held  under  one  lease,  280 
to  repair.  728,  739 
rostrictive.     See  Rkstrictivb  Covenants. 

COVENANT  AGAINST  INCUMBRANCES, 
by  mortgagee,  426,  472 
by  trustee,  122,  426 

COVENANTS  FOR  TITLE, 
impUed,  122,  425,  457 
by  annuitant,  426 

beneficial  owner,  425,  457 
consenting  party,  426 
directing  party,  426 
fiduciary  owner,  122,  257,  275,  426 
husband  and  wife,  427 
joint  tenants,  428 
married  woman,  427,  519,  521,  525 
mortgagee,  472 

several  parties  having  different  interests,  426,  435,  436,  545,  549 
tenant  for  life,  257,  440 
tenants  in  common,  428,  549 
benefits  of  implied,  427 
construction  of  implied,  427 
implied  by  word  "  grant,"  428 
implied,  how  raised,  427 
in  conveyances  of  copyholds,  461 

leaseholds,  566 
lunatic's  property,  608 
to  uses,  460 
on  sales  by  court,  575 


DAMAGES 

liquidated,  and  penalties,  242 
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DECLARATION,  STATUTORY,  637 

DEEDS, 

production  of.    See  Probttction  of  Deeds. 
custody  of  title,  819,  441 
mortgagee  must  produce,  to  mortgagor,  442 
right  of  vendor  to  retain,  249 

DELEGATION  OF  FIDUCIARY  POWER,  78,  199 

DEMISE, 

exclusion  of  covenant  implied  by  the  word,  911 

DEPOSIT 

on  sale  by  auction,  251 

payment  of,  to  vendor^s  solicitor,  841 

DISCLAIMER 

by  deed,  659 

married  woman,  659 
trustee,  144,  662 

in  bankruptcy,  753,  761 
of  onerous  gift,  660 

DISENTAILING  ASSURANCES.    See  Entail. 

DISTRESS, 

alterations  in  Uw  of,  720,  811 

effect  of  Bills  of  Sale  Acts  on  powers  of,  825,  727,  811 

powers  of,  in  leases  of  public  houses,  798 

power  of,  in  mining  leases,  878 

unfinished  ship  is  liable  to,  17 

DRAINAGE. 

liability  of  leasee  to  pay  chazges  for,  724 


EASEMENTS, 

conditions  of  sale  as  to»  254 

creation  of,  by  way  of  limitation  of  use,  411 

exchange  of,  for  land,  680 

general  words,  417 

grant  of,  under  Settled  Land  Acts,  490,  508,  680 

implied  grant  negatived,  738 

lease  of,  under  Settled  Land  Acts,  907 

oyer  freehold  land  granted  in  respect  of  copyholds^  508 

quasi  easements,  417,  718 

reservation  of,  719 

implied,  720 
where  there  has  been  unity  of  ownership,  418 
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ENFRANCHISEMENT 
by  attomeVi  204 

tenant  for  life  of  manor,  360,  490,  554 
capital  money  under  Settled  Land  Acts  may  be  used  for,  861 
effect  of,  on  restrictive  covenants,  S04 

on  estates  tail,  597 
form  of,  554 
recent,  272 
title  to  enfranchised  copyholds,  247 

ENLARGEMENT 

of  long  term  into  fee,  532 

ENTAILS, 

bar  of,  by  married  women,  672 

effect  of,  on  powers  of  tenant  for  life,  668 
enrolment  of  deeds  barring,  664,  674 
in  copyholds  barred  by  enfranchisement,  597 

customary  freeholds,  674 

money  in  Court,  675 
limitations  in  disentailing  assurances,  667 
parcels  in  disentailing  assurances,  665 
quasi-cntails  in  estates,  pur  autre  vie,  674 

ENTIRETIES, 

tenancy  by,  228 

ENTRY.    Su  Re-entry. 

EQUITABLE  MORTGAGE, 
dischaige  ot,  470 
stamp  on,  692 

EQUITY  OF  REDEMPTION, 
purchase  of,  450,  512 

by  mortgagee,  514 
stamp  on  conveyance  of,  512 

ESTATE  DUTY,  542,  545,  654 

EXCHANGES 

by  Board  of  Agriculture,  677 
of  easement  for  land,  680 
stamp  on,  677 
under  Settled  Land  Act,  680 

EXECUTION 

of  appointments  under  power,  82 
powers  of  attorney  for  use  abroad,  206 

EXECUTORS 

assent  to  bequests,  137,  533 

covenants  by,  of  ])erson  who  has  agreed  to  take  a  lease,  728 

leases  by,  752 

purchase  of  trust  property  by,  532 
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EXPECTANCIES, 

Its  in  retpect  of,  6S 


EXPENSES 

of  inwtiiQifcuig  aad  pionng  titk,  248,  256 

FEE  SIMPLE* 

enlaigement  of  long  tenn  into,  5S2 
limitation  of,  419 

FINES 

on  grant  of  laaaes  under  Settle!  Land  Acts  are  capital  moneys,  907 
not  payable  on  doTolation  of  equitable  estate  in  copyholds,  (53 

FIXTURES, 

charge  on,  for  liqnorB  supplied  to  pnblican,  798 

pass  by  oonToyanoe  of  land  without  being  mentioned,  417 

power  of  distreas  on,  811 

trade,  in  case  of  compulsory  purchase,  191 

FORFEITCTR^ 

of  lease,  relief  against,  743,  875 

FRAUDS 

on  powers,  79 

nquirements  of  Statute  of,  261 

GAME, 

definition  of,  810 

iiguiy  to  crope  by,  810,  845 

lease  of  sporting  rights  most  be  by  deed,  844 

licences,  109 

right  to  kill  ground,  109,  844 

GAMEKEEPER, 

appointment  of,  109 

GENERAL  WORDS, 

implied  by  sUtuie,  417 

in  conveyatice  of  manor,  417 

include  only  easements  existing  at  the  time  of  con- 

yeyance,  417 
limitation  of,  where  quasi  easements  are  to  bo  ex- 
cluded, 417 
in  leases,  718 
insertion  of,  in  certain  cases,  435,  550 

GLEBE, 

lease  of,  752 
sale  of,  618 
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GOODWILL, 

contract  for  the  sale  of,  now  snbject  to  stamp  dnty,  618 
right  of  purchaser  of,  to  use  vendor's  name,  857 

vendor  of,  to  carry  on  business,  856 
stomp  on  sale  of,  858,  568,  619,  623 

GRANT, 

covenants  implied  by  word,  428,  601 

GUARANTEE, 

consideration  for  should  be  stotcd,  44 
contribution  between  co-sureties,  46 
effect  of  death  of  guarantor  on,  46 
joint  and  several,  47 

GUARDIAN, 

appointment  of,  by  iufant  father,  108 

is  subject  to  rights  of  mother,  108 

GUN 

licence,  109 


HEIRS, 

insertion  of  word,  in  declarations  of  trust  of  copyholds,  119 
omission  of  word,  in  bonds,  223 


INDEMNITY 

against  covenants  and  rent  on  sale  of  leasehold,  268,  448 
to  trustees  purchasing  leaseholds,  449 
stomp  on  deeds  of,  692 

INCUMBRANCES, 

freeing  land  from,  under  Conveyancing  Act,  1881,  585,  584 
settled  estotes  from,  692 

stotutory  covenanto  against,  122,  426,  472 

INFANT, 

guardianship  of,  108 

tenant  for  life,  494 

leases  of  property  belonging  to,  751 

sale  by  Court  when  the  legal  estote  is  vested  in,  574 

sales  of  property  belonging  to,  850,  495 

where  tenant  for  life  is  an,  494 

where  one  of  the  tenanto  in  common  is  an,  546 

INJUNCTION, 

grant  of,  where  a  bond  has  been  given,  242 


i  INSTALMENTS, 


I 


provision  making  all,  become  due  on  default  of  payment  of  one,  226 
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INSURANCE, 

rights  of  leasee  in  respect  o(  781 

purchaser  in.respect  of,  288 

INTEREST. 

on  fond  appointed  till  payment,  101 
on  purchase-money,  252 

of  advowson  till  yacancy,  612 

INVESTMENT, 

of  capital  moneys  arising  under  the  Settled  Land  Acta,  492,  606,  507, 
682 

unauthorised,  by  trustee,  708 

INVENTORY, 

stamp  on,  764 

ISSUE, 

meaning  of  word,  78 

JOINT  TENANTS, 

form  of  covenants  in  leases  to,  903 
implied  covenants  by,  428 

LAND  COMMISSIONERS, 

functions  of,  transferred  to  Board  of  Agriculture,  684 

LANDS  CLAUSES  ACT, 

conditions  as  to  title  on  sales  under,  354 

covenants  implied  by  word  "  grant "  in  conveyances  under,  428,  601 

moneys  received  by  tenant  for  life  for  withdrawal  of  his  opposition  to 

Bill  are  within  7Srd  sect,  of,  68 
right  to  mines  and  minerals  on  sales  under,  594 
sales  nnder,  349,  350,  352,  592,  597 

LEASE.    8u  also  Undkrlkass. 

agreement  for,  rights  under,  757 

agricultural,  frame  of,  809 

buUding  leases  of  settled  eeUtes,  721,  775,  782,  907 

with  option  to  purchase,  748,  907 
by  charitable  corporation,  752 
trustees,  753 

ecclesiastical  corporations,  752 

executors,  752 

infants,  751 

limited  owners,  750,  906 

lunatic's  committee,  752 

married  women,  752,  908 

mortgagee  and  mortgagor,  753,  910,  911,  918 

municipal  corporation,  752 , 

person  to  himself  and  others,  914 
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LEASE— «>n/iMW«<f. 
by  rector,  762 

trustees,  741,  752 
uniFersilies,  752 
Ticar,  752 
charge  in,  for  goods  supplied,  796 
confirmation  of,  921 
covenants  in,  against  assignment,  736 

annexed  to  reversion,  714 

by  executors  of  person  who  has  agreed  to  take,  723 

for  quiet  enjoyment,  741 

for  renewal,  742 
delivery  up  of  premises  in  repair,  728 
disclaimer  of,  in  bankruptcy,  753,  761 
drainage  and  paving  charges,  covenant  to  pay,  724 
fair  wear  and  tear  clause  in,  726 
forcible  entry  under  powers  of  re-entry  in,  744 
forfeiture  of,  743 
interpretation  clause  in,  714 
licence  to  lessee.    See  Licence. 
meaning  of  word  ''business  **  in,  734 
mining,  847.    See  also  Mines. 
of  furnished  house  implies  warranty,  763 
penal  rents  in,  722,  811 
power  of  distress,  720,  727,  746,  793,  811,  878 
power  of  re-entry  in,  743,  744 
provision  for  serving  notices  in,  746,  879 
receipt  for  rent  is  evidence  of  performance  of  covenants  in,  243 
reservation  of  easement  implied,  720 
right  to  support  implied  in  lease  of  building  land,  718 
stamp  on,  753 
surrender  of,  59,  420,  716,  926 

powers  qf  limited  owners  to  accept,  927 
title  to  be  shown  on  contract  for,  760 
to  joint  tenants,  903 

married  women,  909 
vaiying  rent  in  lease  under  power,  Til 

LEASEHOLDS, 

belonging  to  married  woman,  559 

covenants  for  title  on  sale  of,  566 

exclusion  of  implied  estate  clause  on  sale  of,  in  lots,  565 

indemnity  to  vendor  on  sale  of,  263,  448 

nominal  reversion  in,  482 

purchase  of,  by  trustees,  449 

sale  of^  by  trustees  or  executors,  469 

title  to  be  shown  on  sale  of,  247,  248,  280 

held  for  lives,  247 
LEGAL  ESTATE, 

conveyance  of,  where  vendor  dies  pending  completion,  527 
devolution  of,  477,  484,  527,  660 

K.E. — VOL.  I.  8   T 
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LICENCE, 

of  lessor  to  assignment,  736 
to  copyholder  can  be  granted  by  tenant  for  life,  939 
lessee,  effect  o(  931 

tenant  for  life  can  grant,  985 

LIEN, 

for  unpaid  purchase-money,  357 

LIGHTS, 

agreements  as  to,  51,  317,  738 

LIMITATION, 

in  fee  simple,  119,  419 

LIMITATIONS,  STATUTES  OF, 

mode  of  preventing  acquisition  of  title  under,  918 

LIQUIDATED  DAMAGES, 
or  penalties,  242 

LIVING, 

bond  to  resign,  243 
See  also  Advowson. 

LOCAL  AUTHORITIES, 

powers  of,  under  Public  Health  Act,  1875,  180 

LUNATIC, 

acknowledgments  for  production  of  deeds  by  committee  of,  6 

conveyance  by  committee  of,  602,  604 

covenants  for  title  on  sale  of  property  of,  60S 

donor  of  power  of  attorney  becoming,  214 

leases  of  property  of,  752 

tenant  for  life,  495 

trustee,  112,  114,  147 


MAINTENANCE 

clause  in  appointments,  92 
trust  for,  in  appointments,  '97 

MANOR, 

what  passes  in  conveyance  of,  288,  417 

MANSION  HOUSE, 

sale  of,  under  Settled  Tiand  Act,  339,  490,  505 

MARRIED  WOMAN, 

acknowledgment  of  deeds  by,  518,  530 

of  right  to  production  of  deeds  on  sales  by,  520,  621 
acquisition  of  property  by,  522 

ante-nuptial  contracts  between  intended  husband  and  wife,  281 
appointments  by,  524 
bankruptcy  of,  524 
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MARRIED  VfOUAN'-emUinwd. 
contracts  by,  2,  618,  528,  524 
conveyances  to,  424,  580 

by  hosband,  644 
by,  618—528 
covenants  for  title  by,  427,  519,  521,  525 
disclaimer  by,  659 
disentailing  assnrauces  by,  672 
dispositions  by,  518,  520,  522 

entireties,  tenancy  by,  created  by  gift  to  bosband  and  wife,  228 
leaseholds  belonging  to,  559 
leases  by,  762,  908 

to,  909 
powers  of  attorney  by,  195 
powers  of,  to  dispose  of  reversion  of  settled  Ainds,  706 

release  of,  by,  98 
restraint  on  anticipation,  707 
separate  estate  of,  520,  528,  524 
tenant  for  life,  495 
tmstee,  116,  250,  52a 
sale  by,  250 

MINES, 

covenant  to  work  effectnally,  861 

fencing  of,  865 

lease  of,  847 

and  minerals,  meaning  of  words,  810 

notices  necessary  on  change  of  ownership  of,  566 

powers  of  distress  in  leases  of,  878 

right  to,  on  sales  under  the  Lands  Glaases  Act,  594 

subsidence  caused  by  working  of,  601 

MORTGAGE, 

consolidation  of,  512 

discharge  of  equitable,  470 

estates,  devolution  of,  477,  484,  660 

indemnity  of  vendor  of  equity  of  redemption  from,  450 

keeping  tdive,  514 

leases  of  property  in,  758,  910,  911,  918 

notice  to  pay  off,  481 

statutory  power  of  sale  in,  480 

to  building  society,  286,  568 

MORTGAGEE, 

conveyance  of  copyholds  by,  482 
covenants  for  title  by,  472 

production  of  deeds  by,  441,  478 
must  produce  title-deeds  to  mortgagor,  442 
transfer  on  payment  of  his  debt,  479 
of  pubUc-house  must  not  let  the  premiBes  as  tied,  792 

3  T  2 
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MORTGAGEE— eon^inu^tf. 

powers  of  leasing  of,  753,  910,  911 

sale  of,  480 
purchase  of  equity  of  redemption  by,  614 
sale  by,  to  mortgagor  where  there  is  a  subsequent  mortgage,  480 
stamps  on  conreyances  by  mortgagor  and,  473 

MORTGAGOR, 

leasing  powers  of,  753,  910,  911,  918 
may  lease  to  trustee  for  himself,  913 


NEW  TRUSTEES, 

appointment  of,  by  retiring  or  refusing  trustee,  112,  144,  662 

representatives  of  deceased  trustee,  113 
in  place  of  bankrupt  trustee,  112 

disclaiming  trustee,  112 
lunatic  trustee,  112,  147 
should  be  by  deed,  127 
when  donee  of  power  of  unsound  mind,  113 
consenting  party  of  unsound  mind,  118 
original  trustees  all  predeceased  testator,  112 
separate  sets  of,  114 
become  trustees  for  the  purposes  of  the  Settled  Land  Acts,  114 
concurrent  powers  of  appointment  of,  112 
coets  of  appointment  of,  117 
declaration  of  trust  in  appointment  of,  119 

vesting  trust  estate  in,  115,  116,  136 
effect  of  alienation  of  interest  on  power  of  appointment  of,  118 

administration  action  on  ditto,  113 
form  of  conveyance  of  trust  estates  to,  122,  129 
formalities  in  the  execution  of  appointments  of,  121 
number  of  trustees  altered  on  appointment  of.  111,  114,  189,  145 
of  property  abroad,  152 

operation  of  statutory  powers  on  instruments  executed  before  1882.. .111 
stamps  on  appointments  of,  117 
representatives  of  last  trustee  how  far  trustees,  113 
transfer  of  testator's  trust  and  mortgage  estate  on  appointment  of,  141 
vesting  trust  estates  in,  by  Court,  116,  147 
who  should  be  appointed,  118 

NEXT  PRESENTATION, 
sale  of,  611 

NOTICE 

of  assignment  of  policy  of  assurance,  626 

service  o(  746 

to  pay  off  mortgage  debt,  481 

under  Agricultural  Holdings  Act,  828 

Settled  Land  Acts,  340,  494,  751 
where  lease  is  to  or  by  a  company,  879 
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NUISANCES, 

annoyances  which  are  not,  810 

OPTION  TO  PURCHASE, 

benefit  of,  goes  to  personal  I'opresentatiyes,  748 
not  objectionable  as  a  perpetuity,  748 
tenant  for  life  can  grant  building  lease  with,  748,  907 
tniBtees  cannot  grant  lease  with,  748 

ORDER  AND  DISPOSITION, 

in  case  of  unfinished  ship,  17 

ORDNANCE  SURVEY,  405 


PARCELS, 

description  of,  in  recitals,  380 

in  disentailing  assurances,  005 
plan  o(  404 

PARISH  CLERK, 
office  of,  109 

PARTNERSHIP, 

what  is  sufficient  to  create  a,  22,  24 

PARTY  WALLS, 

cases  as  to,  688 

PAVING, 

liability  of  lessee  to  pay  charges  for,  724 

PENALTIES, 

and  liquidated  damages,  242 

PERPETUITIES, 

option  to  purchase  not  within  rule  against,  748 
powers  of  appointment  must  be  exercised  with  due  r^;ard  to  rule 
against,  78 

PLAN, 

use  of  in  conveyances,  404 

POLICY  OF  ASSURANCE, 

notice  of  assignment  of,  626 
stamp  on  assignment  of,  626 

POWER, 

advancement  under,  82 
appointments  under  special  powers,  77 
delegation  of,  78 

exercise  of,  by  general  devise,  104,  668 
formalities  in  the  execution  of,  82 
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TOWEEL-'eorUimud. 
frauds  on,  79 

of  appointment  of  new  trostees  after  alienation  of  donee's  interest,  118 

administration  action,  113 
to  children  does  not  authorise  appointment  to  issue  or 
representatives  of  a  child,  78 
revocation,  93 
tenant  for  life.    See  Tenaitt  fob  Life. 

not  exercised  by  general  devise,  104 
release  of,  79 

la^  married  woman,  98 
rule  against  perpetuities  must  not  be  infringed  in  exercise  of  a,  78 
under  Settled  Land  Act    See  Settled  Land  Act. 

PREEMPTION, 

exercise  of  right  of,  given  by  will,  632 

right  of  adjoining  owners  to,  over  superflaous  land  of  railway  com- 
pany, 356,  600 
unlimited  right  of,  is  invalid,  867 

PROBATE, 

jurisdiction,  389 

PRODUCTION  OF  DEEDS, 

acknowledgment  of  right  to,  442 

applies  only  to  deeds  in  possession  of  the 

person  giving  it,  442,  634 
on  conveyance  of  property  of  lunatic,  606 

married  woman, 
620,621 
stamp  on,  443 
covenant  for,  by  separate  deed,  630 
mortgagee's  covenant  for,  441,  473 
statutory  covenants  for,  441 

by  trustees,  441 
devolution  of,  442 
in  conveyances  by  appointment,  442 
want  of  covenant  for,  on  sale,  248 
what  deeds  should  be  included  in,  444 
whether  purchaser  can  insist  on  express  covenant  for,  443 

PUR  AUTRE  VIE, 

quasi  entails  in  estates,  674 


QUARRY, 

fencing  of,  866 

QUIET  ENJOYMENT, 
covenant  for,  741 

by  trustees  or  mortgagees,  741 
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BAILWAY, 

land  injuriously  affected  by,  192 
right  to  minerals  on  compolaozy  porchaae  by,  594 
sale  of  superfluous  lands  by,  274,  600 
by  limited  owners  to,  350,  592 

RECEIPT 

endorsed,  458 

for  consideration,  statutoi-y  provisions,  399 

on  surrender  of  copyholds,  464 
for  rent  evidence  of  performance  of  covenants,  248 

RECITALS, 

evidence  of  title,  247,  255 

irame  of,  370 

omission  of,  456 

parcels  in,  380 

probate  of  will  of  real  estate,  382 

REDEMPTION 

of  rents,  298,  584 
of  tithe,  597 

RE-ENTRY, 

frame  of  power  of,  743,  744 
forcible  entry  under  power  o(  744 

validity  of  power  of,  on  breach  of  restrictive  covenants  in  conveyance 
of  freeholds,  825 

REFEREES,  OFFICIAL, 
references  to,  167 

RELEASE 

of  special  power,  79 

power  by  married  woman,  98 
retiring  trustee  conveying  trust  estate  by,  151 

RENEWAL, 

covenant  for,  742 

RENT, 

apportionment  of,  58,  59 
covenant  to  pay,  divisible,  420 

effect  of  surrender  of  part  of  the  premises  on,  59,  420 
indemnity  against,  by  purchaser  of  leaseholds,  263,  448 
penal,  722 

receipt  for,  evidence  of  performance  of  covenants,  248 
recovery  of,  after  surrender,  927 
reservation  of,  annexed  to  reversion,  720 

moneys  due  by  public-house  keeper  for  goods  as,  793 
severance  of,  768 

varying,  in  lease  under  power,  721 
what  is  best,  811,  905 
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» 
BENT-CHABGE, 

apportioiiineiit  of,  60 

created  to  enforce  reatrictiTe  coTenanti^  825 

limiting,  to  Qset  of  ft  eettleiiieiit,  585 

partial  releaee  of^  61 

redemption  of^  298 

lemediea  for  reooTery  of,  61,  62,  582 

reeeryed  on  sale  not  redeemable  nnder  Convejandng  Act,  1881. ..584 

stamp  on  conveyances  in  consideration  of^  581 

RESCISSION, 

danse  in  eonditions  of  sale,  259 

RESERVE  PRICE 

on  ssle  by  auction,  251 

RESIGNATION  OF  LIVING, 
bond  to  secue,  248 

RESTRAINT  OF  TRADE, 

agreements  in,  86,  240,  248 
iignnction  in  cases  of,  242 

RESTRICTIVE  COVENANTS, 

affecting  land  offered  for  sale  should  be  stated  in  particulars,  254,  294 

affinnatiye,  304 

benefit  of,  808,  409 

enforcement  of,  by  ovmers  of  other  parts  of  estate,  808,  409 

enfranchisement  of  copyholds  subject  to,  304 

eztingutAment  of,  by  alteration  of  character  of  estate,  804 

in  leases,  734,  785 

power  of  re-entry  on  breach  of,  825 

reference  to,  in  conveyance  of  land  subject  to,  421 

rent-charge  to  secure  the  observance  of,  825 

on  sale  of  superfluous  land,  274 

tenant  for  life  can  impose,  on  sale  of  land,  304,  490 

can  release,  987 
whether  running  with  land,  802-^04,  324-826 

REVERSION, 

benefit  and  obligation  of  covenants  run  with,  714 

sale  of,  542 

succession  duty  on,  450,  545 

REVOCATION, 

of  submission  to  arbitration,  166 
power  of,  98 

not  exercised  by  general  devise,  104 
release  of  power  of,  by  married  woman,  98 


INDEX  TO  THE   NOTES.  101  f 

SATISFIED  TERM, 
what  is,  586 

SCHOOL  BOARD, 

purchase  of  land  by,  178,  597 

trust  to  be  declared  in  conveyance  of  land  to,  603 

SEPARATE  USE 

should  be  declared  in  appointment  when  bo  intended,  87 
See  also  Married  Woman. 

SETTLED  ESTATES  ACT,  1877, 
applications  under,  496 
contracts  for  sale  under,  847 
leases  under,  750 

SETTLED  LAND  ACTS.    See  also  Tenant  fob  Life. 
buUding  leases  under,  721,  775,  782,  907 

with  option  to  purchase,  748,  907 
capital  moneys  arising  under,  application  of,  492,  506,  507,  682 
consent  of  tenant  for  life  to  leases  by  trustees  required  by,  904 
contracts  under,  839,  850,  493 
uonveyance  under,  491 

of  copyholds,  492 
demesnes  lands,  sale  of,  under,  490 
easements,  grant  of,  under,  490,  508,  680 

lease  of,  under,  907 
enfranchisement  under,  860,  490,  554 
exchanges  under,  680 

fines  paid  on  grant  of  leases  are  capital  moneys  under,  907 
infant  tenant  for  life,  494 

absolutely  entitled,  850,  495 
leases  under,  750,  906 

mansion-house,  sale  of,  under,  339,  490,  505 
married  woman  tenant  for  life,  495 

notice  of  intention  to  exercise  powers  given  by,  340,  494,  751 
powers  under,  cannot  be  assigned  or  released,  489,  658 

excluded,  488 
cumulative,  493 

do  not  apply  to  settled  reversions,  488 
effect  of  charges  and  incumbrances  on,  488,  502 
who  can  exercise,  488,  489,  494,  495 
powera  of  distress  and  entry,  on  sale  under,  587 
purchase-money,  apportionment  of,  494 

payment  and  investment,  506 
purchase  of  land  under,  506,  507 

reservations  and  restrictire  covenants  on  sales  under,  804,  490,  937 
sales  under,  490 

sales  by  reversioner,  how  affected  by,  542 
settlements  by  way  of  trust  for  sale,  495 
tenant  for  life  is  in  fiduciaiy  position,  493,  658,  906 
trustees  for  the  purposes  of,  114,  493,  507 

duty  of,  on  purchases  under,  507 
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fpoiat— ati  oa  a  l»i|Ctt&  for,  85 
butia^g  rmt  chatg*  to  uam  of  a,  585 

snoFP, 

SHIP, 

i^ti  tad  JMHlitiiai  in  rapeet  of  anfiiiiiihed,  17 

80UCIT0R, 

ttticM  ckrit%  159,  161 

eoilB  of  tmlM  who  is  a,  124 

pijMCBt  of  cnMidfumtiop  monej  to,  999 

STAMPp 

apportkNunoDt  of  pmchtte-inoiicy  fw.  398,  516,  567,  618,  62S 
coaipenaitkNi  for  lo«  of  trade  on  ode  is  liable  to  stamp  dnty,  594 
oondition  of  sale  as  to  doeamenta  of  title  bearing  insufficient  or  no,  249, 

256 
OS  acknowledgment  for  production  of  deeds,  443 
agreement,  1 

for  sale  of  property  not  requiring  to  be  oonveyed  by 

deed,  568,  623 
to  refer,  168 
appointmenti^  77 

of  new  trustees,  117 
apprentioesliip  deeds,  155 
arttdes  of  deikship,  159 
assignment  of  poliey  of  sssarance,  626 
awards,  189 
bonds,  223 
chaigegiTen  to  secare  advances  made  under  building  agreement,  785 

payment  for  goods  supplied,  796 
convvyances  on  ssle,  370 

by  mortgagor  end  mortgsgee,  473 
in  consideration  of  a  rent-chaige,  581 
of  copyholds,  463,  516 
equity  of  redemption,  512 
goodwill,  358,  568, 618,  623 
tzade  mark,  358 
equitable  seeuritiea  under  hand,  692 
exchanges,  677 
indemnity  deeds,  692 
inventory,  764 
leases,  753 

powers  of  attoniey,  196 
statutMy  dedaratioDS,  637 
substituted  securities,  588 
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STANDING  ORDERS 

as  to  bill  confinning  an  agreement,  72 

STATUTORY  DECLARATION,  637 

STRIKE, 

meaning  of  the  word,  4, 19 

SUB-PURCHASER 

conveyance  to,  518 

SUCCESSION  DUTY, 

commutation  of,  545 

liability  of  fund  advanced  or  appointed  under  power  to,  82,  84,  654 

vendor  to  pay,  450 
protection  of  purcbaser  in  respect  of  unpaid,  451 
wbere  there  is  a  jointure  on  property  sold,  589 

SUIT  OF  COURT, 

rendering,  in  respect  of  enfranchised  copyholds,  555 

SUPERFLUOUS  LAND, 
sale  of,  274,  600 
rights  of  purchasers  of,  in  case  of  subsidence,  601 

SUPPLEBiENTAL  DEEDS,  79,  146,  649 

SUPPORT, 

light  to,  801,  412 

implied  in  lease  of  building  land,  718 

SURETY, 

bankruptcy  o(  281 

bond  executed  by  one,  229 

contribution  by,  47 

death  of,  46,  281 

judgment  against  principal  not  binding  on,  239 

release  of,  280 

SURRENDER, 

implied,  716,  927 

of  leases  vested  in  infants  or  femes  covert,  927 

part  of  premises  subject  to  lease,  59,  420,  928 
power  of  Umited  owners  to  accept,  927 
recovery  of  rent  how  affected  by,  927 
rights  of  underlesseos  not  affected  by,  927 

TENANT  FOR  LIFE.    Su  alao  Sbttlkd  Lakd  Acts, 

can  grant  building  leases  with  option  to  purchase,  748 
consent  of,  requisite  to  lease  under  power  by  trustees,  905 
covenants  for  title  by,  257,  258,  440 

in  leases  by,  905 
effect  of  disentailing  assurance  on  powers  of,  669 
enfranchisement  by,  860,  490,  554 
fiduciary  position  of,  498,  658,  906 
infant,  494 
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TENANT  FOR  hlF^—wiUinued. 
leases  by,  750,  906 
licences  to  lessees  can  be  granted  by,  935 

copyholders  can  be  granted  by,  939 
lunatic,  495 
married  woman,  495 
opposing  bill  in  Parliament,  68 
powers  of,  after  alienation  of  life  estate,  485 
purchase  of  reversion  of  settled  lease  by,  543 
release  of  restrictive  covenants  by,  937 
rights  of  in  respect  to  timber,  266 
sales  by,  249,  250,  350,  490 
snrrender  of  lease  to,  927 

TENANTS  IN  COMMON, 

conveyances  by,  428,  549 

TIMBER, 

distinguished  from  underwood,  809 
sale  of,  266 

TITHES, 

extraordinary,  812 
merger  of,  297 
redemption  of,  597 

TERM, 

enlai^ement  of,  into  fee,  532 

TITLE, 

conditions  of  sale  as  to.    See  Conditions  of  Salk. 

covenants  for.    See  Covenants  for  Title. 

deeds,  custody  of,  319,  441 

keeping  trusts  off,  526 

on  contract  to  grant  lease  or  underlease,  760 

TRADE.    See  Restbaint  of  Trade. 

TRADE  marks; 
law  of,  356 
stamp  on  sale  of,  858 

TRUST.    See  aXao  Trustee. 
for  sale,  468 

for  payment  of  debts  or  legacies,  469 

when  spent,  419 
keeping,  off  title,  526 

property,  sale  or  lease  of,  to  trustee,  532,  915 
estetes,  devolution  of,  477,  484,  627,  660 

TRUSTEE, 

appointment  of  new.    See  New  Trustees. 

bare,  116 

cannot  grant  lease  with  option  of  purchase,  748 

costs  of  solicitor  who  is,  124 
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TRUSTEE-Hjon^iwwerf. 

covenants  for  title  by,  122,  257,  275,  426 
production  of  deeds  by,  441 
delegating  management  of  trust  estate,  199 
disclaimer  by,  144,  662 

for  purposes  of  Settled  Land  Acts,  114,  493,  507 
keeping  trusts  off  title  on  purchase  by,  526 
leases  by,  741,  752 

of  trust  property  to,  915 
married  woman  as,  116,' 250,  523 
payment  of  consideration  on  sale  by,  399 
purchase  of  trust  property  by,  532 

reversion  of  trust  term  by,  543 
retiring  in  contemplation  of  breach  of  trust,  117 

trustee  conveying  by  release,  151 
sales  by,  249,  275,  468,  526,  551 
unauthorised  investment  by,  708 

payment  to  married  woman  restrained  from  anticipation, 
707 

UNDERLEASE, 

effect  of  disclaimer  in  bankruptcy  of  head  lease  on,  761 

frame  of,  760    * 

surrender  does  not  affect,  927 

title  to  be  shown  on  contract  to  grant,  760 

UNDERWOOD, 

distinguished  from  timber,  809 

VESTING 

of  trust  estate  in  new  trustees  by  declaration,  115 — 117,  136 

by  Court,  116,  147 
declaration  must  be  contained  in  deed  of  appointment,  116 
of  equitable  estate  in  copyhold  in  new  trustees,  136 
property  abroad  in  new  trustees,  152 

WARRANTY, 

implied  on  letting  of  furnished  house,  763 
none  on  letting  of  unfurnished  house,  768 
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